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STATEMENT. QF THE CASE

Buckner's chronol ogy of the proceedings largely is acceptable.
However, the State does not agree that the defense objected to
Buckner's Dbeing shackled in leg irons at "the beginning" of his
trial. On the contrary, the record clearly shows that Buckner's
attorney nerely sought perm ssion for Buckner to rise when the
trial judge and/or jury entered the courtroom (T 204). The court
granted the only relief sought, i.e., allowed Buckner to rise wth
everyone else when either the judge or jury entered or left the
courtroom (T 204). As wll be discussed in nore detail later, the
defense did subsequently request permssion to renove the |eg
restraints during the playing of a videotape of the crinme scene (T
482). The trial court denied this request, but granted a |ater
request to allow Buckner to testify while unfettered (T 832-35)."

The State would note that only two jurors saw a nontage of
wal | et -si zed photographs of the victim being displayed by a famly
member (T 962). , Although defense counsel eventually noved for a
mstrial (after expressing some reluctance to do so--T 952), the
defense (as the prosecutor noted) did not nmove to excuse the two
jurors who actually had seen the display, despite the availability
of two alternate jurors (T 1017-20).

The two aggravating circunstances found by the trial court

were CCP and HAC (R 762). In nmitigation, the trial court found (1)

mental and enotional disturbance, which was not "extreme;" (2) age;



(3) impairnent in the defendant's capacity to appreciate the
crimnality of his conduct or to conform his conduct to the
requirements of the law, which inpairment was not "substantial;"
and (4) nonstatutory factors, including: (a) defendant expressed
remorse; (b) defendant was a poor student who quit school in the
tenth grade; (c) defendant has artistic talent; and (d) defendant
had been living a chaotic lifestyle at the time of the murder (R
765- 66)

Any necessary elaboration wll be provided in argunent.

STATEMENT OF THE FACTS

GUI LT PHASE: The State rejects Buckner's statenent of the
facts as to the guilt phase and will present its own. Initially,
the State would respond to Buckner's introductory remarks about the
consi stency and credibility of the evidence by stating that,
especially in view of the jury's verdict of guilty, it is safe to
say that Buckner's own testinony that he had acted in self defense
was i npeached successfully. Al t hough the defense attenpted to
discredit the State's eyewitnesses to the shooting on various
grounds, their testinmony about the nurder, in the main, was both
consistent and credible, and obviously was accepted, in essential
respects, by the jury.

On the evening of June 2, 1995, Buckner rode with several

others, including Robert Mnroe and Jerry WIllians (Kojak) to a bar




called Shady Oaks (T 607). After Shady COaks closed at midnight,
they drove to the Royal Palm Bar (T 838). Robert Monroe
acknow edged that he had snoked sone ‘reefer,” but "didn't do too
much drinking" (T 607). Buckner denied drinking anything that
evening, claimng, ‘I don't drink" (T 839).! He did claim to have
smoked narijuana that evening (T 838), but testified that he had
not started until after his arrival at Royal Palm (T 858). He did
not recall how much "reefer" he had snmoked, but the anpunt was not
enough to affect his ability to perceive what he had seen and done
that evening; he testified that he still had a "clear head" (T
859) .

Buckner had been living off and on with Latarcia Hanpton
(Tasha) (T 801). Apparently, he also had other girlfriends,
including Joy Mnroe (Robert's sister) (T 684-85, 801). In fact;
Buckner and his group had driven to Royal Palmin Joy's car (T 685,
838). However, notw thstanding his relationships with other women,
both Tasha and Buckner habitually referred to Tasha as Ms. Buckner
(T 804, 837), and Buckner referred to Tasha's child as Taquan
Buckner (even though the child was not his) (T 805).

Tasha was at the Royal Palmthat evening (T 586, 839-40).
Al though Tasha denied having danced with Thaddeus Richardson (the
murder victim (T 802), Koj ak and Reginald Davis (Bobo) testified

that they had seen her dancing with Richardson (T 561, 1005-06).

I “Kojak” confirned that Buckner was not drunk (T 1007).
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Moreover, although both Tasha and Buckner denied having argued with
each other that night (T 814, 859), Kojak testified that he saw
Buckner slap Tasha inside the bar (T 1006), and Robert Monroe
testified that he saw Buckner arguing with Tasha after the shooting
(T 611).

Katrina WIlliams (N sie) and her cousin Voncile MIls (Shawn)
were at the Royal Palm that evening (T 583-84, 650-51). Shawn' s
truck was parked just to the left of Thaddeus R chardson's Honda (T
587, 652). Nisie admtted having drunk a quart of beer that night
(T 598-99), but Shawn testified that she had not had anything to
drink that evening (T 653). \Wen the Royal Palm closed, they went
out si de. Ri chardson was already seated in his Honda, so N sie
wal ked over and got in, on the passenger side, to talk to him (T
586-87). She saw no gun in his car (T 588). Shawn,  neanwhil e,
stood just outside the driver's side door of the Honda (T 655).
Both Nisie and Shawn described the victinmis nmood as good (T 588,
655). According to Nisie, the victimwas "smling and |aughing and
everything with us” (T 588). After a few mnutes, N sie got out of

the Honda and went to Shawn's truck, getting in on the passenger

side (T 589-90). Shawn |ikewi se broke off the conversation and
headed towards her truck. As she did, she saw Tasha nearby (T
656) .

Shawn got to her truck and was backi ng out of her parking

space when she heard a noise which sounded like firecrackers (T




657). Nisie, in the passenger seat, |ooked toward the noise and
saw Buckner standing outside the victims Honda. Ri chardson was
still sitting in the driver's seat of his car. Buckner's hands
were "like going down in the car" (T 592). Ri chardson then "made
his way out of the car and was like trying to nake it around the
rear end of the car" (T 594), “[l]ike he wanted to run" (T 595)
He was stunbling and asking for help, hollering "oh ny God,
somebody help me" (T 594). Nisie saw a "flash two tines," comng
from Buckner's hand, which was pointed "straight out" (T 595).
Wien she saw the flashes, Buckner and victimwere both on the
passenger side of the Honda (T 598). The victim stunbled and fell
on his face (T 594).

Wien Shawn first |ooked, Richardson was already out of the
car, but still on the driver's side (T 658). She saw the victim
"go around the back of the car" (T 657). Shawn backed the truck
“in the grass" to park, while Nisie junped out of the truck and ran
to the victim (T 660). By the time Shawn got to the victim he was
lying on the ground on the passenger side of his Honda, and Buckner
was running away (T 661-62, 664). Shawn testified that she had
heard "four or five" shots (T 661). She heard the victim say "oh
my God" while he was lying on the ground, after Buckner had run off
(T 666),

Bobo testified that he had drunk “[m]aybe two quarts" of Busch

beer (T 559). When Bobo exited the club after it closed, he heard




a shot and saw Buckner at the driver's side of Richardson's car,

holding a snall-caliber revolver (T 562, 578, 580). Buckner said
"what's wup." The victim asked Buckner to "just let ne |eave" (T
566) . I nstead, Buckner shot the victimtwce as the latter sat in
his car, and two or three nore tines after the victim got out of

the car and was "trying to get away" (T 562-63). Buckner "kept
saying, what's up, what's up," even as he was shooting (T 566).

Meanwhi | e, Tasha ran up, saying "Stop, don't do that" (T 564-65).

Bobo grabbed her around the waist to stop her (T 565). The victim
said "oh, God, sonmebody help me," and fell to the ground in front
of Bobo (T 567). Bobo called 911 (T 564).

Garlinda Towns (Linda) knew Buckner through her boyfriend
Chris Sanders (T 696). She and Chris went to Shady QOaks bar the
evening of June 2, but it was already closed, so they went to Roya
Palm where they hung out in the parking lot for nmaybe an hour (T
700-01). Because Chris was "snorting powder," Linda got angry and
took him home (T 703). She left him there and returned to Royal
Palm (T 703-04). Again, Linda just stayed in the parking lot (T
704). She admitted she "was selling drugs" (T 711).2 She
testified, however, that she was not using drugs that night herself
(T 711). After selling to a couple of people, including Bobo, she

got back in her car (T 711-12). Just as the pickup truck (carrying

2 She also admtted having 29 prior felony convictions,
primarily for a series of bad checks she had witten in 1979, and
having pending charges of grand theft in Qcala (T 727).
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Ni sie and Shawn) that had been parked between her car and the
victims car was backing out, Linda saw Buckner coming from the
club (T 712, 771-72). She started to speak to him but he was

wal king too fast (T 714-15).3 He went to the victims car.

According to Linda, Richardson said, "let ne explain, let ne
explain," but Buckner told him “f n , ain't nothing you
can explain to me. Ain't nothing you can tell ne." (T 715-16).
And then they were "tussling," Buckner still standing outside the
car, the victim still seated in the driver's seat with his door
open (T 716). Next, Linda saw Buckner's hand come up, then down

(reaching over the door or else through the w ndow-she was not
sure), and then she heard one shot and then another (T 716-17).
She watched Buckner walk away and into the crowd (T 718).
Meanwhile, the victim exited his car. Wien Linda |ooked back at
him he was no |longer on the driver's side of the car. The victim
fell, saying "please help ne . . . . please Lord, somebody help

me, please help nme." At this point, Buckner returned, saying, "you

3 In footnote 12 of Buckner's brief, he clains that "others"
testified that he and Linda had fought earlier that day about a
refrigerator. It is undisputed that Buckner had been to Linda's
pl ace earlier that day to pick up a refrigerator, but only one
W t ness-- Robert Monroe (Joy's brother), w th whom Buckner had
ridden to Royal Palm and with whom Buckner had spent the previous
five nmonths in jail --testified there was any argument about the
refrigerator (T 618). According to Linda, the refrigerator was
unplugged and sitting outside the back door when Buckner cane over;
not only were no harsh words spoken, but he told her he would drop
by later that day (T 700). Linda testified that when she started
to speak to Buckner as he was headed for the victimls car, she
meant to ask him why he had not come back to her house (T 714).

7




ain't had enough. . . . You mother f ;, you ain't had enough”
(T 718-19). Tasha started running toward Buckner and the victim
pl eading with Buckner not to kill him but Bobo grabbed her (T
721). Buckner shot the victim two or three nore times (TR 721)
Linda left imediately afterwards (T 725).

By the time nedical personnel got to the scene, Richardson was
dead, lying "sort of on his side and sort of face down, at the
right front corner of his car (T 473-74, 503-04). There were bl ood
spots on the trunk and left rear taillight area of his car, and
al so near the right rear corner of the rear wi ndow (T 503-04).
Buckner was gone and there was no sign of the nurder weapon (T 484,
495) . Al t hough Buckner was arrested two days later (T 485), the
nmurder weapon has never been recovered (T 491).

Dr. Sara Irrgang conducted the autopsy (T 518). Ri chardson's
bl ood tested negative for the presence drugs and alcohol (T 533).
He died from henorrhage and blood |oss from five gunshot wounds (T
519, 533). The bullets were snall caliber, probably a .22 (T 537).
In addition to the gunshot wounds, Richardson's right eye was
swollen (T 519). Dr. Irrgang testified that it was possible, but
not "real probable" that the swelling was caused by a fall to the
ground after the victim had been shot five times (T 519). [t was

nore likely that he had been punched in the eye before the shooting

(T 540).




Dr. Irrgang described the gunshot wounds as follows. There
were two gunshot wounds to the upper neck area, one just above the
collarbone, and one a little bit higher (T 520-21). There was one
wound to the right chest, and another to the abdomen (T 521).
Finally, there was a bullet wound in the back of the neck that had
been fired from near contact range--from just a couple of inches
away or less (T 521, 524, 532-33). The stomach wound was just a
flesh wound (T 526), but three of the bullets had penetrated his
lungs causing a "lot" of internal henorrhaging (T 524, 527, 528-
30), and a fourth bullet had gone through the victinmls jugular vein
and enbedded in his vertebral colum (T 526). Death was caused by
internal henorrhaging (T 533). These wounds would not inmmediately
have prevented Richardson from getting up and wal king a short
distance (T 531). Dr. Irrgang estimated that the victim could have
remai ned conscious for maybe four or five mnutes (T 534).

Buckner testified on his own behalf. He testified that he was
wal ki ng through the club parking I ot |ooking for a wonan naned
"Teensie," wth whom he had scheduled an assignation (T 841-42).
As he circled a puddl e, Richardson's car began backing up. Buckner
"bunped” on the car to let R chardson know he was behind him (T
843). Ri chardson shouted an obscenity as Buckner wal ked up to

explain why he had hit the car, and then Richardson reached down

for a gun with his right hand (T 845, 863).% Wen Buckner saw the

‘1t was stipulated that Richardson is left-handed (T 799).
9




gun, he "rushed" the car and the "gun went off" (T 845). Buckner
backed up to check himself. He explained that he did not turn and
run because Richardson would have shot him in the back (T 852).
However, Richardson did not shoot. I nst ead- - according to Buckner-
-Ri chardson got out of the car, went to Buckner, and began choking
him while still holding on to the gun (T 846, 866). This gave
Buckner the opportunity to grab the gun. As he and R chardson
struggl ed over the gun, it "went off" twice nore (T 846). So far,
Buckner had not been hit by any of these shots (T 867). They
"tussled" towards the rear of the car, where Buckner obtained
possession of the gun, even though R chardson was bigger and
stronger (T 846-47, 869).° Al t hough now unarmed, Richardson
(according to Buckner’s testinony) continued to attack, charging
Buckner while Buckner was holding a gun on him (T 870, 872). VWWhen
asked if the victim had said anything, Buckner answered, “I don't
know. | wasn't paying attention.” (T 872). Buckner fired three
more times (T 872), then dropped the gun and ran (T 875). Buckner
claimed he never heard the victim begging for his life, he never
went to the passenger side of the car, and he never shot the victim
while he was on the ground (T 848, 850, 854). The other witnesses
"were lying" (T 848).

Buckner did not know how much he weighed (T 868), but
acknow edged that if the victimwas five feet, nine inches tall and
wei ghed 187 pounds (as Dr. Irrgang had testified--T 517), the
victim was bigger than Buckner (T 869).

10




Joy Monroe testified that she had been awakened at 3 a.m by
Buckner (T 686). She had been expecting him However, she noticed
“little red specks" on his shorts that "looked |ike blood" (T 687).
She asked him if he had been fighting, and he said no (T 687).
Buckner did not appear to be injured in any way (T 687-88).
Because she thought that he had been fighting, she made him |eave
(T 688).

At five or six a.m, Buckner showed up at Teretha Canady’s
house with his uncle Tim Erving (T 673-75, 983). Later Teretha and
Tim net Buckner at a notel in Ocala (T 990), where Tasha joined him
(T 677, 809). Although Tim testified that Buckner had told him
that the victim was “mooshing him' and had reached for a gun (T
679, 985), Tim previously had given a sworn statement in which--in
response to the question, did the defendant tell you what had
happened --Tim had answered, ™“I don't know what happened” (T 991).

In rebuttal, the State presented several witnesses who had
known the victim all of whom testified that the victim was not
known to be violent--on the contrary, he had a reputation for
nonvi ol ence (T 927, 971-72, 978). In addition, Charles WIIlians
testified that he had been parked inmediately behind the victins
car at Royal Palm and had not noved his car until after the first

shot (T 981-82).
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SENTENCING PHASE: The State would offer the following to
suppl enent and clarify Buckner’s recitation of the sentencing phase
evi dence:

The State's first wwtness was the victims "God brother,"
Aaron Masoline, who testified that he had been at Royal Palm night
of the murder (T 1112-13, 1116). He had not been drinking; he was
with the "music crew' (T 1116-17). He heard a couple of shots and
ran outside (T 1117). He saw the victims car parked in front of
a white car. The victim was comng around the side of his car.
Masol ine saw "a gun go up" and saw sonmeone shoot the victimin the
back of the head. As the victimwas falling, the shooter fired a
“couple” nore shots and ran away (T 1118-19). Masoline ran to the
victim Msoline testified that R chardson was still conscious and
he was "looking right into ny eyes" (T 1120). He renai ned
conscious for several minutes (T 1120).°

In addition, the State presented victiminpact testinony from
Richardson's father and twin brother (T 1122 et seq).

Buckner Waived the no-significant-crimnal-history mtigator
(T 1107). He presented two witnesses in mtigation--his nother and

Dr. Dorothy Lekarczyk, a psychol ogist.

¢ |t was stipulated that the witness originally had told the
prosecutor in a February 1996 telephone conversation that he had
not wtnessed the shooting, and that the prosecutor had not [ earned
the contrary until a "face-to-face" conversation with the wtness
the previous Friday (T 1166).
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Although Dr. Lekarczyk testified on direct examination that
Buckner had "not ever received any counseling" (T 1142), she
acknow edged on cross-examnation that Buckner had received
bi weekly anger control group counseling and counseling with the
“cottage case nmmnager" for an extended period of time in 1993 (T
1150).7 She also acknow edged that she had believed what Buckner
had said about how the shooting had occurred until she had read the
interviews of the various eyew tnesses and the police reports.
Now, she thought, "there could have been sone things that he told
nme that weren't one hundred percent the truth," and, noreover,
there mght be "two truths"” here (T 1151-52). She acknow edged
that, according to a 1993 evaluation, Buckner had no history of
head injury or of abuse of alcohol or drugs (T 1154). In fact, Dr.
Lekarczyk herself did not think that Buckner had any significant
psychol ogi cal problens other than what anyone on death row, by
definition, mght have; as she noted, "the normal, average, well-
adjusted person doesn't find thenselves [sic] in this kind of
situation” (T 1155). Finally, she acknow edged that she did not
"know for sure" if Buckner's capacity to appreciate the crimnality
of his conduct and to conform his conduct to the requirenents of

the law was substantially inpaired (T 1156).

" She explained that this had not been "psychol ogical
counseling” (T 1150).
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Buckner's nother testified that he had noved to Florida to
live with his grandparents in the sunmer of 1988. Al t hough
Buckner's father had been abusive to her, Buckner himself had only
witnessed “[j]Just one incident" (T 1159). She had remarried five
or six years ago, when the defendant was fourteen or fifteen (T
1163). Her new husband cares for Buckner just |ike she does (T
1163). Since she noved to Florida, she has attended church, and
she has taught her son right from wong (T 1163-64).

The jury deliberated for 35 mnutes (T 1224), before returning

a 7-5 recommendation of death (T 1225).

14




SUMVARY OF THE ARGUMENT

There are seven issues on appeal: (1) The evidence is
sufficient to support Buckner's conviction for preneditated nurder.
Buckner's claim of self-defense was not credible, and was
i nconsistent with the testinmony of the other wtnesses. The jury
was entitled to reject his claimof self-defense. Mor eover,
substantial, conpetent evidence was presented to denonstrate that,
even if Buckner fired the first two shots w thout preneditation, he
had anple tinme to reflect on the consequences of his actions
between the first two shots and the final three. (2) (a) Because
trial counsel did not object to the perenptory challenge
procedures, Buckner has failed to preserve any Conev issue in this
case. Moreover, there was no Coney violation in this case, because
new Rule 3.180 supersedes Conev and applies to Buckner's trial.
The new rule does not require a defendant's attendance at bench
conferences in which perenptory challenges are exercised so long as
the defendant is present in the courtroom and has a' meaningful
opportunity to be heard through counsel. In any event, Buckner
hi nsel f waived his right to be present at bench conferences.
(2) (b) Because Buckner never sought an inquiry into the necessity
for shackling, no shackling issue has been preserved for appeal.
Mor eover, Buckner's conplaint here is limted to the court's denia
of his request to renove the leg irons during the playing of a

vi deotape of the crinme-scene area. H's stated concern was that the
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jury mght see the leg irons if he noved to where he could see the
tape being played. But he did not seek permission to nmove to such
| ocation while the jury was out. Moreover, the tape was not
critical to the prosecution or defense. It nmerely portrayed the
parking lot and immediate surroundings of the Royal Palm Bar, and
was filmed during daylight hours less than a nonth before trial.
The State only played the tape once, during the testinony of
Captain Jenkins from the sheriff's office, and defense counsel did
not even cross-examne the witness about the tape. The State never
again used the video, and trial counsel did not renew the request
to move Buckner when the defense played the video during its cross-
exam nation of Garlinda Lew s. (3) (a) The evidence supports the
trial court's determnation that this murder was CCP. Buckner had
anple time to consider his actions, and shooting the victim after
listening to himplead for help shows deliberate ruthl essness.
(3) (b) Because this shooting was protracted, with an interval
between the shots in which the victim was pleading for help and

obviously suffering, the trial court was authorized to find that

this murder was HAC. (3) (¢) The trial court did not reject
Buckner's  proposed mtigation; the court merely gave this
mtigation "slight weight." This was not an abuse of discretion.

(3)(d) In view of the finding of tw aggravators weighed against
slight mtigation, death is a proportionate sentence. (4) The

trial court's statement during a charge conference that he would
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“in all likelihood" follow the jury's recomrendation as to sentence
was nerely an acknow edgnent of the great weight to which a jury
recommendation is entitled, and not an abdication of the trial
court's responsibility independently to review the evidence. (5)
Only two jurors noticed that one of the victinis famly menbers was
hol ding up a nontage of wallet-sized photographs. Neither of these
jurors actually saw what was portrayed in these photos, and neither
saw anything that would affect their ability to be fair and
inmpartial jurors. The defense did not nove to excuse either of
these two jurors and replace them with alternates, and the notion
for mstrial was denied properly. (6) Buckner has not preserved
for appeal any issue of the qualifications of three prospective
jurors excused for cause as a consequence of their views on the
death penalty. Moreover, the trial court did not err in excusing
them (7) Florida's  death-penalty statutes are  not

unconstitutional .
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ARGUMENT

1SSUE |

THE TRIAL JUDGE DID NOT' ERR I'N DENYI NG BUCKNER S MOTI ON
FOR JUDGVENT OF ACQUI TTAL; THE EVI DENCE SUPPCORTS THE
CONVI CTION FOR  FI RST- DEGREE  MURDER

Buckner contends that the trial court erred in denying his
motion for judgnment of acquittal because, he contends, "the
evi dence proved nothing nore than a second-degree murder." Initial
Brief of Appellant at 21. As this Court has noted, when review ng
a notion for judgnent of acquittal:

It is the trial judge's proper task to review the
evidence to determne the presence or absence of
conpetent evidence from which the jury could infer guilt
to the exclusion of all other inferences. That view of
the evidence nust be taken in the light nost favorable to
the state. [Cit.] The state is not required to "rebut
conclusively every possible variation" of events which
could be inferred from the evidence, but only to
introduce conpetent evidence which is inconsistent wth
the defendant's theory of events.

State v. Law, 559 So.2d 187, 189 (Fla. 1989). Furt her nore:

If there is roomfor a difference of opinion between
reasonabl e people as to the proof or facts from which an
ultinmate fact is to be established, or where there is
room for such differences on the inferences to be drawn
from conceded facts, the court should submt the case to
the jury.

Tavlor-v._ State, 583 $0.2d 323, 328 (Fla. 1991).

Initially, Buckner acknow edges that the victim had "provided
at |east sone provocation" by dancing with Tasha in front of

Buckner's friends, that the victim was bigger and stronger, and
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that Buckner had initiated the confrontation. Qherw se, Buckner
argues, nothing is “crystal clear." Initial Brief of Appellant at
23. Athough the State does not agree that Buckner has accurately
summarized all that is "crystal clear” fromthe record,’ the State
woul d note, first, that the trial judge's task was to review the
evidence in the |ight nost favorable to the State to determ ne
whet her the State had introduced conpetent evidence which was
i nconsistent with Buckner's theory of events. Al Buckner argued
on the notion for judgnent of acquittal was that State's w tnesses
Garlinda Lews (Linda) and Reginald Davis (Bobo) were "unworthy of
belief" (T 787). Any question of the credibility of wtnesses,
however, was for the jury to resolve. Fi m, 351
So.2d 370, 371 (Fla. 2d DCA 1977) ("Credibility of the w tnesses

[was] distinctly within the province of the jury."). See also

McKee v. State, 159 Fla. 794, 797, 33 So0.2d 50, 52 (1948) ("Under

our schene of administering justice, the jury resolves factual
conflicts."). As Buckner's trial counsel inplicitly conceded, the
testimony of these two witnesses supported preneditation (T 787);
therefore, the trial judge properly denied the notion for judgnent

of acquittal. Tavlor v. State, gupra; Lott v, State, 22 Fla. L.

Weekly S289, §290 (Fla. May 22, 1997) (despite defendant's claim

® |f by “crystal clear" Buckner means undisputed and
irrefutable even by him the State would add that, at the very
| east, it is “crystal clear” that the victim had been shot five
times while Buckner, by contrast, was uninjured.
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that Whitman's testinony was not credible, "Witnman's testinmony was
direct evidence of Lott's guilt and the jury was entitled to
believe it").

Once the case was submtted to the jury, it became "the jury's
duty to exclude every reasonable hypothesis of innocence beyond a

reasonabl e doubt." State v. Law, gupra. Buckner's jury did so,

and its determnation will not be reversed on appeal if there is

substantial, conpetent evidence to support it. Rose v. State, 425

So.2d 521, 523 (Fla. 1983) (whether the State's evidence was
sufficient "to exclude all reasonable hypotheses of innocence [was]
for the jury to determne,"” and this Court "will not reverse a
judgnent based upon a verdict returned by a jury where there is
substantial, conpetent evidence to support the jury verdict").
This Court does not itself weigh the evidence. "Legal sufficiency
alone, as opposed to evidentiary weight, is the appropriate concern
of an appellate tribunal." Tibbs v. State, 397 So.2d 1120, 1123
(Fla. 1981) (aff'd Tibbs v. Florida, 457 US. 31, 102 s.Ct. 2211,

72 L.Ed.2d 652 (1982). The issue on appeal, therefore, is not
whether this Court is itself persuaded of the appellant's gquilt
beyond a reasonable doubt, but only whether there is substantial,

conpetent evidence to support the jury's verdict. 2

® This standard is consistent with the great weight of
authority in this country. See, e.q., U.S, v, Hubbard, 96 F.3d
1223 (9th Cir. 1996) ("The review ng court nust respect the
exclusive province of the fact finder to determine the credibility
of wtnesses, resolve evidentiary conflicts, and draw reasonable
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Al t hough hardly nentioned by Buckner on appeal, his primry
hypot hesis of innocence at trial was self defense. This defense
was quite properly rejected by the jury as being an unreasonable
hypot hesis of innocence under the circunstances. Not only was
Buckner's self-defense testinony incredible, standing alone, but it
was inconsistent with the testinony of the other witnesses and with
t he physical evidence. First of all, Buckner's testinony that the
confrontation with the victim began when |atter began backing up
his car is hard to credit in view of Charles WIIlians' testinony
that he had been parked imediately behind the victim until after
the shooting began. Second, Buckner's testinony that the victim
had reached for a gun is inconsistent wwth the stipulated fact that
the victim was |eft-handed. Third, if the victim had been in
possession of the gun, why would he have been pleading w th Buckner
to let himexplain? (As Linda observed, if the victim had been the
one with the gun, Buckner should have been the one saying let ne
explain (T 743, 749, 782).) And if, as Buckner testified, Buckner
had stepped back after the first shot, why would the victim have

not merely shot Buckner (as Buckner clainmed he would have if

inferences from proven facts."); U.S. v. Dean, 59 F.3d 1479, 1484
(5th Gr. 1995) (Appellate review is limted to "whether the jury
made a rational decision, not whether its verdict was correct on
the issue of guilt or innocence."); U.S. v Griffin 84 F.3d 912,
927 (7th Gr. 1996) ("It is for the jury--not the Court of Appeals-
-to judge the credibility of witnesses, and attacks on w tness
credibility are insufficient to sustain a challenge to the
sufficiency of the evidence.").
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Buckner had turned and fled), instead of exiting his car and trying
to choke Buckner with one hand while still holding onto the gun
with the other? And once Buckner westled the gun from his bigger
and stronger opponent, why would the victimhave continued the
attack, charging at a now gun-toting Buckner? In any event
Buckner's claim that he never heard the victimbeg for his life and
that he never went to the passenger side of the car is inconsistent
wWth the testinony of the State's witnesses, and the jury was
entitled to believe them and to disbelieve Buckner, particularly in
view of Buckner's flight, his disposal of the nurder weapon, and
testinmony that the victim was a nonviolent person who had been in
a calm relaxed and congenial nood before being accosted by
Buckner.

All this Buckner inmplicitly concedes on appeal, as his
argunent is not that the jury erred in finding himguilty of
murder, but only in finding himguilty of preneditated nurder.
Instead of claimng that this was a self-defense killing, Buckner
argues on appeal that the evidence "fails to exclude a 'heat of
passion' killing," and therefore, Buckner is, "at nost," guilty of
second-degree nurder. Initial Brief of Appellant at 23. Buckner
enphasi zes the "heavy burden" which the State nmust carry on the
issue of preneditation. Wth respect, Buckner has his burdens
i mproperly shifted. The State's burden at trial was to overcone

Buckner's presunption of innocence and to denonstrate to the
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satisfaction of the jury, beyond a reasonable doubt, that-Buckner
was guilty of premeditated nurder. That was indeed a heavy burden,
but it was one that the State carried successfully, because the
jury returned a verdict of guilty of first-degree nmurder. Now t hat
Buckner has been convicted, he is no |longer presunptively innocent;
he is presunptively guilty. The heavy burden to overcone this new

presunption--of gquilt--is now his to bear. E.g., US v. Amto, 15

F.3d 230, 235 (2d Gr. 1994) ("An appellant challenging the

suf fi ci ency of the evidence bears a very heavy burden."); US. v;

Wiuht, 16 F.3d 1429, 1439 (6th Cr. 1994) (same); U S. v. Hoyle,

51 F.3d 1239, 1245 (4th Cr. 1995) (sane); U.S. v. Bover, 106 F.3d

175 (7th Cr. 1997) (sane).

The evidence, viewed in the light nost favorable to the State
(as it nust be on appeal) shows the follow ng: Buckner and friends
drove to the Royal Palm Bar a couple of hours before it closed.
Buckner’s main girlfriend was there, dancing with the victim
Buckner argued with her. At closing time, the victimwent to his
car, where he sat for a few mnutes, talking to tw wonen. The
victim was in a good nood, unaware that he had angered Buckner.
I mredi ately after the two wonmen left, Buckner approached the car,
wal king fast. He was armed with a .22 caliber pistol. He verbally
accosted the victim and then punched himin the face. The victim
asked Buckner to let him explain, and “just” to let him |eave.

I nstead, Buckner reached over and shot the victim tw ce. Buckner
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then left the victimand went into the crowd. The victim got out
of his car and staggered around the rear of the car to the
passenger side, leaving a trail of blood on the car, pleading for
help and crying in pain and fear. Buckner heard him went back to
the victim told him he hadn't had enough yet and shot the victim
three nore tines. Then Buckner |left the scene, disposed of the
gun, and hid from the police for two days.

Buckner "recognizes that prenmeditation nay be formed in a
nmonent and need only exist for such tine as will allow the accused
to be conscious of the nature of the act he is about to commt and
the probable result of the act.” Initial Brief of Appellant at 22.
He further acknow edges that “[w]lhether a preneditated design to
kill was fornmed prior to the killing is a question of fact for the
jury that may be established by circunstantial evidence." Ibkid.
He contends, however, that the evidence was legally insufficient to
establish preneditation, citing Rogers v. State, 660 So.2d 237
(Fla. 1995) (in which the victim had grabbed the defendant's gun

during a struggle); Jackson v. State, 575 So.2d 181 (Fla. 1991) (in

which the victim had resisted a robbery, inducing the defendant to
fire a single shot reflexively); Cay v. State, 424 So.2d 139, 140-
41 (Fla. 3d DCA 1982) (in which the defendant had procured a gun to
protect herself from a man who, a few mnutes earlier, had beaten
and threatened her, and had shot him when he accosted her again);

and Smith v. State, 568 So.2d 965 (Fla. 1st DCA 1990) and Tien Wang
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v. State 426 So.2d 1004 (Fla. 3d DCA 1983) (in which the

defendants had killed their wvictims wunder unknown circunstances
and/or without any witnesses to the nurder). These cases are all
I napposite. There were witnesses to this shooting, and we do know
the circumstances of the Kkilling. Buckner did not fire a single
shot--he shot the victimfive times. The victim had not previously
beaten or threatened Buckner, and Buckner had no reason to fear
him There is no evidence that the victimtried to take Buckner's
gun during a struggle (Buckner hinself testified that he had tried
to take the wictim’s gun), and the State's evidence denonstrates
clearly that the last three shots, at l|east, were not fired during
any struggle.

Buckner obtained the nurder weapon in advance, went to the
victints car, verbally accosted him and then shot the victimwhile
the latter sought a chance to explain. It is the State's
contention that the first two shots were preneditated. But even
assumng, arguendo, that Buckner fired the first two shots w thout
preneditation, he had anple tine to reflect on the consequences of
his actions between the first two shots and the final three.
Buckner had left the immediate scene after the first two shots, and
the victim obviously posed no further threat to him (even assum ng
that he ever did). Instead of |eaving well enough al one, however,
Buckner returned and deliberately and ruthlessly resunmed his attack

on the nortally-wounded victimas the latter begged for help. This
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court has  found heiahtened preneditation under simlar

circumstances. See, e.a., Walls\v. Stat-e 641 So.2d 381, 387 (Fla.

1994) (hei ghtened preneditation found where defendant |eft one
victim weapon in hand, and returned to another victim at point
when defendant decided to return to second victim defendant

"obviously had formed a 'prearranged design' to kill); Bonifav V.

State, 680 So.2d 413 (Fla. 1996) (evidence that, after shooting
victim tw ce, defendant cursed victim as victim begged for his
life and then shot victim twice nore "exhibited deliberate
rut hl essness, which  supports the heightened premedi tation

requirement”); Foster v. State, 654 80.2d 112, 115 (Fla. 1995) (it

was "particularly telling" that, after rendering victim helpless,
def endant stabbed him again when he realized the victim was still
alive; defendant had "anple tine" to reflect on his actions and

their consequences); Danren v. State, 22 Fla. L. Wekly S262 (Fla.

May 8, 1997) (CCP upheld where, after defendant struck blow which
elimnated any resistance on part of victim defendant resuned
attack after listening to victim plead for mercy). In light of
these cases, Buckner's argunent that the evidence was insufficient
even to establish gimple preneditation is without rmerit. The

evi dence supports Buckner's conviction for preneditated nmurder.
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ISSUE II1

BUCKNER  WAS  NOT | NVOLUNTARI LY ABSENT FROM  ANY

PROCEEDI NGS, AND HE HAS FAILED TO PRESERVE FOR APPEAL ANY

| SSUE OF HI'S BEING SHACKLED AT TRI AL

Buckner makes two related claims here: first, that he was not
personal |y present at bench conferences and that his absence during
t hese bench conferences was not shown to be voluntary; and second,
that he was in leg irons during trial with the result that he was
unable to watch a videotape of the crine scene without revealing to
the jury that he was fettered. The State wll address Buckner's
two subclaims in order.

A. The alleged Coney violation Buckner prefaces his
argunent here with an observation that, just before the jury voir
dire examnation began, his trial counsel conplained about Buckner
being in leg irons. An examination of the transcript--in fact, of
that portion of the transcript which Buckner quotes in his brief--
shows that trial counsel's only stated concern was whether or not
Buckner had to remain seated when the judge or jury entered the
courtroom Inplicitly, counsel was concerned that the jury mght
think Buckner rude if he alone remined seated in such
circumstances. Trial counsel did not, however, object to Buckner's
bei ng shackl ed, nor even express concern that the jury would
observe the leg irons if Buckner rose. On the contrary, trial

counsel thought that the jury would pot see the leg irons. The

trial court satisfied trial counsel's only expressed concerns when
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the court gave Buckner permssion to rise with everyone else (T
204).

As noted in Buckner’s brief, bench conferences occurred during
the jury selection and at intervals throughout the trial. Buckner
remained in the courtroom seated at counsel table, while all of
these bench conferences were conducted. During the initial bench
conferences, challenges for cause and excusals for hardship were
di scussed. In subsequent bench conferences, perenptory challenges
were exercised. Finally, at trial, bench conferences were
conducted concerning objections to evidence and other natters.

Buckner acknow edges that any possible application of the rule

of Coney v, State, 653 So0.2d 1009 (Fla. 1995), regarding the

defendant's presence, not just in the courtroom but at the
imrediate site of the bench conferences, is limted essentially to

the exercise of perenptory challenges. Initial Brief of Appellant

at 27-28. see Wight v. State, 688 so.2d 298, 300-01 (Fla. 1996)
(Coney's holding that the "defendant has a right to be physically
present at the immediate site where pretrial juror challenges are
exercised," has no application to excusals for hardship). Al though
Buckner provides transcript citations to nunerous bench conferences
occurring throughout the trial, his conplaint is |imted
(apparently) to the fact that "he was not present at the bench
during the exercise of perenptory challenges." Initial Brief of

Appel  ant at 27. The State has three responses to this claim
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First, trial counsel failed to preserve any Coney issue. Second,
Coney has been superseded by rule so that the physical presence
requirement is satisfied if the defendant is in the courtroom and
has the opportunity to be heard through counsel. Third, even if
the issue is preserved, and even if Coney, rather than the new
rule, applies to Buckner's trial, the record sufficiently shows
t hat Buckner waived his presence at bench conferences and was
satisfied with the procedure; thus, there was no Coney error.

As Buckner acknow edges, ™“[plrior to the exercise of any
peremptory challenges, defense counsel explained to Owar that he
had a constitutional right to be present at the bench conferences."
Initial Brief of Appellant at 26. However, noting that Buckner's
presence at bench conferences would be "sonewhat cunbersone,”
defense counsel recomended to Buckner that he waive that right.
Counsel asked Buckner if it would be "all right" for counsel to
| eave Buckner at counsel table during bench conferences. Buckner
answered, "Yes." (T 320-21).

I mediately following the first round of the exercise of
perenptory chal |l enges (T 393-98), the prosecutor stated: "Your
Honor, maybe we should also reflect on the record--I know that we
tal ked about it previously--that counsel has had anple opportunity
in each break in the discussion to consult with the Defendant, and
that the Defendant agrees to that procedure, and in fact, that is

what's been taking place now." Defense counsel responded, "That's
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fine, Your Honor." (T 400). Then, following the final round of
the exercise of perenptory challenges (T 432-440), the prosecutor
stated: ™I think the record should also reflect that counsel has
had an opportunity to discuss these challenges with the Defendant
during the break, and he's satisfied with the procedure.” Defense
counsel responded, "That's correct."” (T 439).

The State's first contention is that no Coney issue has been

preserved. In Gbson v. State, 661 So0.2d 288 (Fla. 1995), the

appel l ant had argued that the trial court (a) violated his right to
be present with counsel during the challenging of jurors by
conducting the challenge procedure at a bench conference and (b)
violated his right to assistance of counsel by denying defense
counsel's request to consult with appellant before exercising
perenptory challenges. This Court held in Gbson that the alleged
error had not been preserved because "no objection to the court's
procedure was ever nmade." Id. at 291. Buckner, however, cites

Brower v, State, 684 So0.2d 1378 (Fla. 4th DCA 1996), for the

proposition that violating a defendant's right to be present at the
tinme of perenptory challenges is fundanmental error that may be
raised for the first time on appeal. The State acknow edges that
Brower appears to hold just what Buckner says it does. However,
al t hough the Brower court attenpted to distinguish G bson, the

State would contend that Brower is inconsistent with Gbson, wth
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Cones el f , and with this Court's subsequent adoption of a rule
superseding (and, in effect, overruling) Coney.

Nothing in this Court's Coney opinion specifically states that
a defendant's absence from a bench conference during which
perenptory challenges are exercised is fundanmental error. See

Hll v. State, 22 Fla. L. Wekly D484, D485 (Fla. 2d DCA, February

21, 1997) (Altenbernd, J., concurring)(noting the renoval of a

sentence in the original release of Coney which had suggested that

a defendant need not or cannot preserve this issue at trial).
Moreover, any notion that a mere Coney violation is fundanental
error is inconsistent with this Court's refusal to apply Coney
retroactively (e.qg.. Bovett v. State, 688 So.2d 308 (Fla. 1996)),
and with this Court's subsequent adoption of an anendnent to Rule
3.180, Florida Rules of Crimnal Procedure, which "supersedes"
Conev  and defines ‘presence” of the defendant to make it clear
that, so long as the defendant is in the courtroom and has a
meani ngf ul opportunity to be heard through counsel, he is

“present.” Rmendmellrs to then FloridacRules ol Criminal ure,

685 So.2d 1253, 1254, 1259 (Fla. 1996). 1©

' This Court enphasized in Boyett that it had found error in
Coney in large part because the State had conceded error, stating:

"It was incorrect for us to accept the State's concession of
error.” This observation, while not controlling on the issue,

certainly inplies that nothing in Coney involves fundamental error.
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This case does not involve a defendant's actual absence from
the courtroom during the exercise of perenptory challenges. A
def endant's absence from the courtroom m ght anmount to fundanent al
error, if it occurs during a critical stage of the proceedings and
i f the defendant has not, by conduct or otherw se, waived his right
to be present. Buckner, however, was not absent from the
proceedi ngs; he was present in the courtroom during the exercise of
perenptory challenges and had anple opportunity to consult wth
counsel . He nerely did not go to the bench with counsel. Hi s
absence from the immediate site of the bench conference during the
exercise of perenptory challenges--if error at all--was not
fundamental error that can be raised for the first time on appeal.

Because neither Buckner nor his trial counsel objected to the
procedure for exercising perenptory challenges, this issue has not

been preserved for appeal. Gbson v, State, supra.

As its second contention, the State would urge that, even if
the issue is preserved, it is wthout nerit for reason that the
Conev_ rul e has been superseded. Buckner contends that, because he
was tried after Conev becane final, but before this Court adopted
its new rule defining "presence," he ‘falls within the Coney
w ndow. " Initial Brief of Appellant at 27. He cites no authority,
however, for the proposition that he can obtain a new trial on the
basis of a procedural right that defendants no |onger have, and

that Buckner himself would not have at any retrial of this case.
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Al though this Court set January 1, 1997, as the effective date of
t he anendnent to Rule 3.180, 685 S0.2d at 1255, nothing in the
opi nion announces that the new definition of "presence" is to be
given prospective application, or limts its application to those
cases tried after January 1, 1997.' It now is obviously after
January 1, 1997, the amendnent is in effect, and Buckner’s appeal
is pending; therefore, the State would contend that the present
Rule 3.180 (c), defining "presence," applies to this appeal.

“[Tlhe law to be applied in this case is the law that was in effect
at the time of the appeal.... Smth v State 598 So.2d 1063 (Fla.
1992), limited bv Wiornos v, State, 644 So.2d 1000, 1008 n. 4 (Fla.

1994) (Smith read to mean that new points of |aw established by
this Court shall be deemed retrospective with respect to all non-
final cases unless this Court says otherwise), cert denied _
U S , 115 s.ct. 1705, 131 L.Ed.2d 566 (1995).” Dombera v,
State., 661 So.2d 285, 287 (Fla. 1995). Accord, Lowe V. Price, 437
So.2d 142, 144 (Fla. 1983) ("Decisional law and rules in effect at

the time an appeal is decided govern the case even if there has

been a change since time of trial."); Dousan_V. State, 470 So.2d

697 fn. 2 (Fla. 1985) (“[als a general rule, the law in effect at

the time of an appeal is the law that should be applied.").

11 compare new Rule 3.851 (c), which is specifically stated to
apply "only to rule 3.850 notions that have not been ruled on as of
January 1, 1997, AdiER Flori iminal
Procedure, supra, 685 So.2d at 1254, 1272.
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The requirenment of "presence,” then, is satisfied if Buckner
was "physically in attendance for the courtroom proceeding, and
ha[d] a meaningful opportunity to be heard through counsel on the
i ssues being discussed." Rule 3.180. Buckner's appellate counsel
concedes that trial "counsel never refuted the prosecutor's
statements on the record that defense counsel had conferred with
Orar prior to the exercise of perenptory challenges at the bench.”
Indeed, as appellate counsel acknow edges, trial counsel not only
failed to refute the prosecutor's statements, he "affirmatively"
agreed with the prosecutor that he and Buckner had conferred:
Initial Brief of Appellant at 29. The record clearly denonstrates,
then, that Buckner was "present" during the exercise of perenptory
chal l enges wunder Rule 3.180. Thus, there was no violation of
Buckner's right to be "present" during the exercise of perenptory
chal | enges.

As its final contention, the State would argue that even if
the new rule does not apply here, Buckner nevertheless waived his
Toney might ito paaticipate in the benah conterencas. S e I
advised him that he had the right to attend the bench conferences
and asked Buckner if it was "all right" if he remained at counsel
tabl e. Buckner answered in the affirmative. Trial counsel
reported to the court that Buckner had waived his right to attend
bench conferences. Coney explicitly allows the defendant to

"waive" his right to attend bench conferences and "exercise
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constructive presence through counsel.™ 653 So.2d at 1013.
Al t hough Conev does not say how nuch of an inquiry by the court is
“proper,” the State would contend that in this case the inquiry was

sufficient, See United States v. Giaanon, 470 U.S. 522, 529, 105

S.Ct. 1482, 84 L.Ed.2d 486 (1985) (per curiam) (“failure by a
crimnal defendant to invoke his right to be present under Federal
Rule of CGrimnal Procedure 43 which he knows is taking place
between the judge and a juror in chanbers constitutes a valid
wai ver of that right"). Even if the inquiry was insufficient,
however, under precedent from the Third and First District Courts
of Appeal, as Buckner concedes, his trial counsel's responses would
denonstrate not only that any Coney error was invited (and
therefore not preserved for appeal), but also that any Conev error

was harmess. Initial Brief of Appellant at 29 (citing Wllians v,

State. 687 So.2d 858 (Fla. 3d DCA 1997) and Meiia v State 675
So0.2d 996 (Fla. 1st DCA 1996)). For each and all of the
foregoing reasons, Buckner has denmonstrated no reversible error
here.

B. The shackling issue. As noted above, when court convened

at 10:30 am at the outset of trial, before prospective jurors
entered the courtroom Buckner was wearing leg irons. Def ense
counsel and the court referred to this fact while discussing
whet her or not Buckner could rise when the court and/or the jury

entered the courtroom
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MR HARRISON:  Your Honor, |'m concerned about it
that he has to stay seated. He should be able to rise
when the Judge cones in or rise when the jury conmes in.
He ought to be like everybody else. | don't think
they'll see his leg irons.

THE COURT: | don't care. That will be all right, he
can rise.

MR HARRI SON: Just set [sic] back far enough so that
you can get up, Onmar.

THE COURT: If he does anything to expose his |leg
irons to the jury, that's on him

MR, HARRI SON: Yes, sir.

THE COURT: We're doing everything we can to keep
them fromthe jury. Call Sandy and have her bring them

(T 204). Although Buckner's appellate counsel has alleged in his
Statement of the Case that the defendant objected at this point to
being shackled (Initial Brief of Appellant at 2), and states at the
outset of his argunent as to the alleged Coney violation that
"defense counsel expressed concern about the trial court's
i nsistence that Omar Buckner had to wear leg irons during his trial
(Initial Brief of Appellant at 25), it is clear fromthe transcript
that defense counsel did not object at the outset to the leg irons,
nor inquire into the reasons for them nor, for that matter, even
express "concern" about the leg irons themselves (so long as the
Court allowed Buckner to rise when appropriate).

Moreover, Buckner acknow edges that the trial court allowed
t he shackles to be renoved when Buckner testified in his own

defense. Notw thstanding the enconpassing |anguage of the caption
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appel l ate counsel gives to his Point Il, his claim of "reversible
error” apparently is limted to the denial of trial counsel's
request to renove the shackles during the playing of a videotape.

Initial Brief of Appellant at 30. The transcript shows the

followi ng occurred:

MR, GROSS: Qur next witness [Lavern Jenkins fromthe
sheriff's departnent], Your Honor, is bringing a
vi deot ape. And so we're going to need to set up the
video equipment. | assune they have sone video equi pment
here, that's what |'ve been told. So could we take a
break and set that up?

(T 475). Then, following the recess:

THE COURT:, . ..Let.s see. | assune the defense
attorneys would want to station thenselves over here to
wat ch this?

MR HARRI SON: Yes, sir.

MR GROSS: If you want to see this, this is of the
scene taken during the day. This was taken during the
day. It is not the way things were that night. Just
giving the layout and so forth.

MR.  HARRI SON: Well, you know, we m ght as well
approach or consider this, Your Honor. They're going--
he--the Defendant indicates he would like to see the
vi deo al so. He is in shackles. There is going to be
another time, if the Defendant takes the stand, when
we're going to want to have him step down and show how
things happened, his version of how things happened. And
his behavior has been quite innocent, it appears to ne,

in the courthouse to the present tine. He appeared
w thout shackles, | believe, at grand jury with no
i nci dent  what soever. "Hs behavior in court has been
exenpl ary.

| would suggest that also perhaps it would be
reasonable to let him be unshackled to watch this video,
and we could have him maybe sit in a chair right here,
you know, so that he’s not right over by the jury like we
usually get, but maybe sit himright here in front.
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THE COURT: |f he wants to watch it, just march him
right over there and sit down and he stays in shackles.

MR. HARRISON: Ckay. He will choose not to watch it
at this time, Your Honor.

THE COURT: Al right. Bring the jury in.
(T 482). It should be noted that, although the videotape was
played not only by the State during M. Jenkins testinony, but also
by defense counsel during Garlinda Lew s' testinony, the shackles
were not nmentioned again until Buckner testified, when the trial
court granted the request to renove them  Noreover, neither side

pl ayed the videotape during Buckner's own testinony.
There is no issue in this case of any alleged inpairment of
Buckner's presunption of innocence by the use of visible security
measures: there is no indication in this record that the jury ever

knew that Buckner was in leg irons. See Elledge v. State, 408

So.2d 1021, 1022 (Fla. 1981). Nor is this a case in which the
def endant was prohibited from noving to a position where he could
view an exhibit while a witness testified about it. Unlike the

trial judge in Waters v, State, 486 So.2d 614 (Fla. 5th DCA 1986),

on which Buckner relies, the trial judge in this case did not
forbid a shackl ed defendant fromnoving to a position where he
could see the exhibit. On the contrary, the trial court gave
Buckner permission to nove; the court merely refused to renmove the

shackles during the testimny of this wtness.
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Buckner conpl ains, however, that this was a “Hobson’s choice"
between viewing the videotape or conpromsing his presunption of
i nnocence by allowing the jury to view himin leg irons. But such
a choice could be inappropriate only if the security measures taken
by the court were inappropriate. It is not necessarily
i nappropriate to shackle a defendant, even if doing so creates sone
risk that his presunption of innocence will be inpaired. Daz v,
State 513 So.2d 1045, 1047 (Fla. 1987) (‘The court's obligation to
mai ntain safety and security in the courtroom outweighs, under
proper circunstances, the risk that the security measures nay
inpair the defendant's presunption of innocence."). Buckner has
failed to preserve for appeal any issue of the necessity for his

being shackled. As in Finpev v. State, 660 So.2d 674, 682-83 (Fla.

1995), defense counsel only asked that the shackles be renoved,;
counsel never requested an inquiry into the necessity for the

shackl i ng. Under this Court's decision in Bello v. State, 547

So.2d 914, 918 (Fla. 1989), both objection and request for inquiry
into the necessity for shackling are necessary to preserve the
I Ssue.

Furthermore, appellate counsel msstates the options avail able
to trial counsel. Buckner could have been noved to a good view ng

position while the jury was out of the courtroom See Waters

supra at 615: "Since the appellant was shackled he could not nove

from counsel table. Twi ce appellant's counsel objected that
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appel lant was unable to confront the wtnesses and the evidence

[aerial views of the crime scene] gnd the court allowed defendant
to nove while the jury was out of the room so that he could see.”

(enphasis supplied).!? Trial counsel in this case did not suggest
novi ng Buckner to a good viewing position while the jury was out;
instead, he nerely acquiesced to the Court's refusal to renove the
shackl es and stated that Buckner would choose not to watch the
vi deo. Such acqui escence is a strong indication that trial counsel
did not think it would be particularly useful for Buckner hinself
to watch the videotape of the crine scene.

Aside from any issue of the failure to preserve this issue for
appeal, the State would question whether, as Buckner seens to
imply, that he his right to be present includes the right to view
any and all exhibits not only before the wtness testifies, but

al so while that witness testifies. Even Waters, which relied upon

the earlier version of Rule 3.180, rather than the present rule
defining "presence," does not seemto go so far, and it would seem
cunbersome, at least, to grant the defendant the right to hover
over the shoulder of every witness who gives testinony about any
kind of exhibit, just so the defendant can view the exhibit while
the witness testifies. Due process does not assure "the privilege

of presence when presence would be useless, or the benefit but a

12 The error in Waters occurred when the court later refused
to allow the defendant to npbve to see what the crine scene
technician was pointing out during his testinmony. Id. at 615.
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shadow." Snvder v. Massachusetts, 291 U S. 97, 106-07, 54 S. C.

330, 78 L.Ed.2d 674 (1934). The relevant question is whether the

def endant had an “[o]pportunity ... to learn whatever there was a
need to know. " Devin v. DeTella, 101 Fr.3d 1206, 1209-10 (7th Grr.
1996) (quoting Snvder). Buckner clearly had that opportunity,

This is not a case in which a witness testified via videotape.
The videotape at issue in this case nmerely portrayed the parking
lot and imediate surroundings of the Royal Palm Bar, and was
filmed during the daytime hours less than a nonth before the trial
(T 486-87, 490). A car shown in the video was positioned "pretty
close" to where the victinmis car was that night (T 488). Next to
the car was a light pole (T 489). In addition, the video showed
County Road 235, going north and south in front of the bar, some
nearby residences, a church, a fire station and a ‘little cook
shack," (T 489-90).

Al though appellate counsel now characterizes the videotape as
being "critical in this case," Initial Brief of Appellant at 35,
trial counsel did even not cross-examne Captain Jenkins about the
videotape, And the State did not again use the videotape.

The only other time the tape was played was during the defense
cross-examnation of State's witness Garlinda Lews (T 735-747).
Nei t her trial counsel nor Buckner hinself sought permission to nove

himto where he could see the video during this cross-exam nation,
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and no one used the video during either the direct or cross
exam nation of Buckner when he testified.

The videotape sinply was not the kind of "critical" evidence
that appellate counsel is attenpting to nake it out to be. It is
obvious that trial counsel did not think it was very inportant that
Buckner seat hinself where he could view the tape while Captain
Jenkins testified;, trial counsel made only the nost perfunctory
request to nove Buckner, and abandoned that attenpt when the judge
declined to renove the leg irons, even though alternatives were
avai |l able which could have prevented the jury from seeing them
Moreover, defense counsel did not cross-examne Captain Jenkins
about the video; the State never again used the video; and trial
counsel did not renew the request to nove Buckner when the defense
replayed the video during its cross-examnation of Garlinda Lew s.
The fairness of the trial was not frustrated by any ruling of the

trial court, an no reversible error occurred here.

| SSUE II]
DEATH IS THE APPROPRI ATE SENTENCE IN THI S CASE

In this nulti-pronged issue, Buckner contends the evidence is
insufficient to establish either the CCP or the HAC aggravator;
that his death sentence is disproportionate; and that the trial
judge's consideration of mitigation was deficient. The State wll

address each prong in the order raised by Buckner, except that the

42




State will address proportionality last. The State woul d note that
the penalty phase record, |ike the guilt phase record, nust be
reviewed "in the light nost favorable to the prevailing theory;"
that the evidence mght be conflict does not "of itself wundermne
a trial court's findings on aggravators and mtigators." Wuornos

v. State, 644 So.2d 1012, 1019 (Fla. 1994).

A. The CCP aauravator. As the State argued previously,

Buckner's testinmony that the victim had the gun and that Buckner
westled it away from him was not credible and the trial judge,
like the jury, was authorized to reject it. Li kew se, any
suggestion that this killing arose out of a "fight" between Buckner
and the victim vrather than an unprovoked attack on the victim by
Buckner, was properly rejected by the sentencer. The evidence,
construed in the light nost favorable to the State, is sufficient
to denonstrate that this nurder was cold, cal cul ated and
prenedit at ed. The victim did not start a fight wth Buckner, he
did not punch Buckner, and he did not pull a gun on Buckner.
I nstead, Buckner went to the victims car, punched himin the face,
and shot him twice as the victim pleaded for a chance to explain
and for a chance just to |eave. Then Buckner wal ked off. The
victim clinbed out of his car, already nortally wounded, and
staggered around to the opposite side of his car, begging for help.

Hearing this, Buckner returned to the victim told himthat he
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hadn't had enough yet, and deliberately and ruthlessly shot him

three nore tinmes.

Even assuming, as is |ikely, that Buckner's notive for killing
Thaddeus Richardson was that the latter had been dancing with one
of Buckner's many girlfriends, Buckner had anple time between the
provocation and the murder to contenplate his action. The dancing
had occurred inside the club. The nurder occurred outside the
club, after it had closed, and after the victim had gone to his car
and taken the tinme to talk to at |east two young wonen. The
evidence--including evidence that the victim was an unarned,
nonvi ol ent sort of person who was sitting in his car preparing to
| eave--supports a conclusion that this shooting was an unprovoked
assault upon one whom Buckner had no reason to fear, and was the
product of col d-bl ooded reflection, not enotional frenzy, panic, or
fit of rage.

Moreover, even if Buckner had not yet forned a preneditated
design to kill when he first approached the wvictim the
circunstances of this case show that, after shooting the victim
twi ce and then wal king off, Buckner listened to the victims pleas
for help and fornmed a prearranged design to return to the victim
and kill him walls v State 641 So.2d 381, 387 (Fla. 1994) (when
defendant returned to victim he had previously bound and gagged, he
"obviously had forned a 'prearranged design' to kill"); Damren—v—

State, supra, 22 Fla. L. Weekly fn. 3 and fn. 17 (uphol di ng CCP
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finding where defendant, upon being surprised by victimduring
burglary, struck himwith a steel pipe, paced the floor while
victim pleaded for nercy, and then bludgeoned him to death).

The fact that Buckner shot the victim three additional tinmes
after listening to the victim plead for help denonstrates the kind
of "deliberate ruthlessness" that supports the elenent of

hei ghtened prenmeditation. Bonifay v, State_ 680 So.2d 413, 418-19

(Fla. 1996) (where defendant shot victim twice, and then tw ce nore
after listening to the victim beg for his life, his conduct
"exhibited deliberate ruthlessness, which supports the heightened

preneditation requirement of this aggravator"); W ornos v. State,

644 so.2d 1000, 1008 (Fla. 1994) (heightened premeditation shown by
evidence that after struggle over defendant's bag containing gun,
Wiornos shot victim at |east once while he sat behind the wheel of
his car; victimcraw ed out of car; Wornos ran to front of car and

shot victimthree nore tines); Walls v. State. supra at 388.

Because Buckner had anmple time to reflect coldly and calcul atedly
on his actions, heightened preneditation existed. Foster v. State,
654 So.2d 112, 115 (Fla. 1995)(“we find it particularly telling
that after having concealed Lanier's body with bushes, Foster then
proceeded to cut Lanier's spine when he realized that Lanier was
still breathing. The fact that Foster had anple time to reflect on
his actions and their attendant consequences, after concealing

Lanier's body and before cutting Lanier's spine, is conpelling
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evi dence of the heightened level of preneditation required to
establish the cold, calculated, and preneditated aggravator.").
Finally, Buckner contends that he had a pretense of noral or
| egal justification because he could have acted in a "jealous rage"
and because he testified that he had acted in self-defense.
However, a "pretense" of the type required here is "any colorable
claim based at |east partly on uncontroverted and believable
factual evidence or testimony that, but for its inconpleteness,
woul d constitute an excuse, justification, or defense as to the

homcide." Walls v. State, gupra at 388 (footnote omtted). "An

inconplete claim of self-defense would fall wthin this definition

provided it is uncontroverted and believable." Wornos v. State,

supra at 1008. However, Buckner's self-defense testimny is
neither uncontroverted nor believable, as the State pointed out at
some length in argument as to Issue |, and properly could be--and
obvi ously was--rejected. Wiornos v. State, 676 So.2d 972, 974
(Fla. 1996) (defendant's claim of self defense lawfully could be
rejected in view of conflict in evidence; thus, claimthat
def endant acted under pretense of noral or legal justification also
could be 'rejected). A "jealous rage" would not constitute an
excuse, justification or defense to a homicide, and therefore
cannot establish even a pretense of noral or legal justification

for the murder; furthermore, for reasons stated above, viewi ng the
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evidence in the light nost favorable to the State, the sentencer
was entitled to reject any claim of a jeal ous rage.
For all these reasons, the trial court did not err in finding

this nmurder to be CCP.

B. The HAC aaaravator  Were ‘death results from a single
gunshot and there are no additional acts of torture or harm this

aggravating circunstance does not apply." Cochran v. State, 547

So.2d 928 (Fla. 1989). Even nultiple gunshots alone do not

establi sh HAC. E.g., Hartley v. State, 686 So.2d 1316, 1323 (Fla.

1996) . However, when the shooting is "protracted,” with an
interval between the first shots and the final shots--particularly
where, as here, the victimis pleading for help and obviously

suffering-- the nmental suffering that "necessarily would entail" can

justify a finding of HAC. Wiwornos v. State, gsupra at 1011 (After
bei ng shot once, victim"still was conscious and able to walk from
the car. In spite of seeing this, Wornos then ran around to where

[the victinl was standing, and shot him several nore tinmes....

[Tlhe protracted nature of this killing together with the nmental
suffering it necessarily would entail" supported sentencer's
determ nation that nurder was HAC.); Hannon v, State, 638 So.2d 39

(Fla. 1994) (although this Court "rarely" applies the HAC aggravator
to shootings, HAC was upheld where victim pled for his life and
attenpted to flee before being shot six times; because "victim

undoubtedly suffered great fear and terror prior to being nurdered,
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the trial court did not err in finding" HAC); Lucas v, State 613
So0.2d 408 (Fla. 1992) (where defendant shot victim then beat her as
she pleaded for her life, then fired another series of shots,
including the fatal shot, trial court's HAC finding was affirmed);
Rodriguez v. State, 609 So.2d 493, 501 (Fla. 1992) (HAC found
properly where, after defendant shot victimtw ce, latter ran away,
pleading for his life, while defendant pursued him for some 200
feet and then shot hima final time; held: "These facts set this
nmurder apart fromthe norm of capital felonies and support the
conclusion that Rodriguez enjoyed or was utterly indifferent to the
suffering of his victim").

"[A] homcide is especially heinous, atrocious or cruel when
‘the actual conmission of the capital felony was acconpanied by
such additional acts as to set the crime apart from the norm of
capital felonies--the conscienceless or pitiless crime which is

unnecessarily tortuous to the victim Buenoano v, State, 527

So.2d 194, 199 (Fla. 1988) (quoting State v. Dixon, 283 so.2d 1, 9

(Fla. 1973). Buckner deronstrated neither conscience nor pity when
he first taunted and then shot his nortally wounded and helpless
victim and the nurder clearly was unnecessarily torturous to the
Thaddeus Richardson. The trial court's HAC finding was proper.

C. The mitigation findings. Buckner argues as if the trial

court rejected his proposed mtigation. On the contrary, the trial

court accepted his mtigation, finding that the evidence
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“[r]leasonably established, that is, by a preponderance of the
evidence, each of the nmitigating circunmstances enunerated above" (R
762) . What Buckner really is conplaining about is the weight the
trial court assigned to the mtigating circunstances, However,

“this Court has repeatedly recognized that it is within the purview
of the trial court to determne whether a particular mtigating
circunstance was proven and the weight to be given to it." Foster
v. State, gsupra, 654 so.2d at 114. This claim essentially is a
plea for this Court to reweigh mtigation, and should be rejected.

Hudson v. State, 538 So.2d 829, 831 (Fla. 1989).

To the extent that any further argunment is necessary, the
State would note that in light of Buckner's own testinmony that,
al though he had snoked "reefer" at Royal Palm he had not snoked
enough to affect his ability to perceive what he had seen and done,
and that he had a "clear head," the trial judge was justified in
giving only "slight consideration" to the' proposed mtigator that
the murder was commtted while the defendant was under the
influence of extrene nental and enotional disturbance. Kilgore v.
State, 688 So.2d 895, 900-01 (Fla. 1996) (giving slight weight to
statutory mental mtigators was not inconsistent with finding that
such mtigators had been established; conclusion that mental health
mtigators were entitled to little weight was within discretion of
trial court). As for the age mtigator, the trial judge found and

wei ghed Buckner's age of 18 years and 11 nonths at the time of the
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murder as a mtigating factor. _Bonifav.v. Stale, supra, 680 So.2d
at 417 fn. 8 Although a defendant's "immuaturity" is relevant to
the weight to be given to the age mtigator, _Echols v, State, 484
So.2d 568, 575 (Fla. 1985), Dr. Irrgang's testinony that Buckner
acted enotionally like a fourteen-year-old did not conpel the trial
court to give nore than "slight" consideration to Buckner's age in
view of her acknow edgnent that Buckner had not told her the truth
about what had happened, and her opinion that Buckner did not have
any significant psychological problens other than what anyone on
death row, by definition, would have. As for the treatnent of the
substantial inpairnment mtigator, the trial court found that
al though Buckner's reasoning capacity "was di m nished" from snoking
marijuana, he was not substantially inpaired. These concl usi ons
are supported by the record, and any omssion to explicitly
describe the weight the court gave this mtigator is no nmore than
harm ess error. As for the proposed nonstatutory mtigators,
Buckner conplains about "the trial court's treatment of a plethora
of nonstatutory nitigating circumstances as only one mtigating
factor." Initial Brief of Appellant at 57. However, this Court
approved such grouping in Hodges v. State, 595 So.2d 929, 934-35
(Fla. 1992), and in Gudinas v, State, 693 So0.2d 953, 966 (Fla.
1996). The trial court did not err by assigning "slight weight" to

the proposed nonstatutory mtigation. Qudinas v. State, supra.
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)

Buckner is a defendant who has no significant psychol ogical
problems, whose IQ tested only very slightly bel ow average, who has
no history of drug or alcohol abuse, and who was not hinself either
physically or sexually abused as a child. Moreover, although he
saw he father physically abuse his nother one time, she had
remarried years before the nurder, to a man who cares for Buckner.
Buckner's nother has raised himin the church, and she has
attenpted to teach himright from wong. The trial judge did not
err in failing to find nore than slight nmitigation in this case.

D. Proportionality. Buckner's argunent that his death
sentence is disproportionate is prem sed on an assunption that
there are no valid statutory aggravating circunstances in this
case. If he is correct that no valid aggravators are present in
this case, then, of course, his claim of disproportionality is
meritorious. The trial court, however, found two statutory
aggravating circunstances and mnimal mtigation. |If, as the State
has contended, these findings were proper, then Buckner's claim

that death is an inappropriate sentence fails. Geralds v. State,

674 So.2d 96 (Fla. 1996) (death sentence proportionate when two
aggravators weighed against one statutory and three nonstatutory

mtigators); Hunter v. State, 660 So.2d 244 (Fla. 1995) (death

penalty appropriate where there were two aggravators versus ten
nonstatutory mtigators); Gamble v. State, 659 So.2d 242 (Fla.1995)

(death sentence proportionate where there were two aggravators, one
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statutory mtigator and several nonstatutory mtigators); Haves v.

State, 581 So.2d 121 (Fla. 1991) (two aggravating factors weighed

against mtigators of wyoung age , low intelligence, |earning
disability and deprived environnent); Kight_v, State_ 512 So.2d 922
(Fla. 1987) (two aggravators versus evidence of nental retardation
and deprived chil dhood).

Even if only one statutory aggravator is affirmed on appeal,
death penalty is nonetheless appropriate in light of the slight
wei ght accorded to the mtigation evidence presented in this case,
and of the weightiness of either of the two aggravators found by
the trial court. Ferrell V. State, 680 So.2d 390, 391 (Fla. 1996)
(affirming penalty in single-aggravator case despite mtigation

where the |one aggravator was "weighty").

ISSUE IV

THE TRIAL COURT'S STATEMENT THAT "IN ALL LIKELIHOOD' HE

WOULD FOLLOW THE JURY'S SENTENCI NG RECOWMMENDATI ON  WAS

MERELY A CORRECT ACKNOALEDGVENT OF THE GREAT WEI GHT WHI CH

MUST BE ACCORDED THE JURY'S RECOMMENDATION, AND DID NOT

| NDI CATE THAT THE COURT WOULD "ABDICATE* HS OM

SENTENCI NG RESPONSI BI LI TY.

As the parties were discussing the sentencing-phase jury
instructions, it was agreed that if there were a |life

reconmendat i on, the court would "go ahead and sentence" the

defendant--the State had no intention of seeking a jury override in
the event of a life recommendation. [If, however, the jury

recommended death, the court, "in all likelihood," would follow the
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recomendat i on. The court would, however, look at all the "facts"
that had been presented, and the trial judge told the attorneys
that he would want menoranda from both sides on the issue (T 1182~
83). Al though trial counsel saw nothing pernicious in these
coments (making no objection whatever), appellate counsel contends
that the trial court abdicated its responsibility "to perform an
I ndependent weighing of the evidence." Initial Brief of Appellant
at 60.

In light of settled law that the jury's sentencing
recomendation, whatever it mght be, would be entitled to "great
weight" (as Buckner acknow edges), it is difficult to fault the
trial judge for predicting that he probably would follow it.
Mreover, if it had been the trial court's intention to abdicate
his responsibility to perform an independent weighting of the
evi dence, the court would not have bothered to solicit sentencing
menoranda from the parties. The court's coments and actions,
considered in their entirety, do not indicate that the court

planned merely to "rubber-stanp the state's position." Hamblen v.

State, 527 So.2d 800, 804 (Fla. 1988).

Contrary to Buckner's contention on appeal, the trial court
did not declare that it would automatically follow the jury's
sentencing recomendation, and the record does not reflect that the

court failed independently to review the evidence and to determ ne
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the appropriate sentence. Even if this issue is preserved, it

clearly is wthout nerit.

ISSUE ¥V

THE TRIAL COURT DID NOT ERR IN DENYI NG BUCKNER S BELATED

MOTION FOR M STRIAL WHERE ONLY TWO JURORS SAW ONE OF THE

VICTIMS FAMLY MEMBERS HOLDI NG A MONTAGE OF SMALL

PHOTOGRAPHS OF THE VICTIM WHERE NEI THER OF THESE JURORS

WERE AFFECTED BY THE DI SPLAY, AND WHERE THE DEFENSE DI D

NOT MOVE TO EXCUSE THESE TWO JURORS NOTW THSTANDI NG THE

AVAI LABI LI TY OF TWO ALTERNATE JURORS

Near the end of the evidentiary presentation at the guilt
phase of the trial, juror DeFiore reported to a bailiff that,
according to the bailiff, she had noticed "the famly was hol ding
up pictures" (T 937). Upon learning this, the trial court sent the
jury out and collected all such photographs (T 932). These
consisted of (1) one eight by ten photograph of the victim holding
a small infant, (2) another eight by ten photograph of the victim
with a child in a white dress, and (3) a nontage of five wallet-
sized photographs, four of which showed the victim (wWith a young
wonan and/or a small child) (T 933-34). The nontage was retrieved
from Danielle Richardson, seated in the fourth row from the jury,
while the two eight-by-ten photos were taken from Haisha R chardson
and Summer Bell, who were seated in the sixth row (T 938, 942);
The trial judge conducted an inquiry to determne, first, which

jurors saw any of the photographs and whether or not they could

recogni ze the photographs as being of the victim
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Juror DeFiore was questioned in open court outside the
presence of the other jurors. She stated that she had reported to
the bailiff "that one of the famly nenbers was holding up
pictures" T 946). She "just saw a bunch of separate photos," Iike
a “group” of pictures (T 946). A though she could see "six or
ei ght" photos, she could not tell who was depicted in them except
that she could tell that "one picture was a nale and a female" (T
946) . She saw no pictures other than the one conposite (T 947).
She had reported it to the bailiff because she "just felt that they
shouldn't be holding up pictures during the trial" (T 947). The
incident would not affect her decision in any way (T 947). Juror
nunber six said she had seen the photos, but nobody el se said
anything (T 948).

Juror nunber six--Summer--was questioned next. She stated
that she had seen the photographs, but had not |ooked at them In
fact, she had "refused" to look at them (T 953). Because she had
not |ooked at them she did not know who was depicted in the
phot ographs (T 954). Al'l she had seen was a "frane with sone
little circles" (T 954). She thought only she and juror DeFiore
had noticed the photos (T 956). They would not influence her in
any way (T 955).

The jury as a group was returned to the courtroom The trial
court asked the remaining jurors if they had seen any photographs.

Except for jurors Summer and DeFiore, none had (T 961-62). The
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court then asked them if the fact that some nenbers of the famly
had held up photographs would affect their ability to serve as fair
and inpartial jurors. Each responded that it would not (T 962-65).

Def ense counsel stated: “[W]e need some time to talk to our
Def endant, because, frankly, | think we have a good trial. | would
much rather go to the jury right now than retry this thing.... W
need to properly advise our Defendant about whether to pursue the
mstrial notion." (T 952). Defense counsel reserved his right to
make a formal notion until after a lunch break (T 967, 1001).
After the close of the evidence, defense counsel again expressed
his desire "personally" to continue on with the trial, stating that
he would have to confer with co-counsel and "try to predict what
your ruling on the notion would be" (T 1011). Utimtely, however,
defense counsel did nmove for a mstrial, stating that the incident
"has so fundanentally flawed the process by exposing the jury to
what is a blatant appeal to synpathy that we feel that the
Def endant cannot get a fair trial at this point" (T 1017). The
prosecutor responded that it had been established that the nontage
of wal |l et-sized photographs was the only display seen by any of the
jurors, and that only two of the jurors had even seen that. He
noted that juror DeFiore had been seated "some distance" from the
end of the jury box, that there was a distance of four to five feet
fromthe end of the jury box to the front spectator row, and that

the person holding the nontage had been seated another four rows

56




back., The fam |y nmenber holding the nontage, he noted, was a young
person in her early teens, and "it seens to ne she that this was
not a blatant attenpt to engender synpathy for the victim as much
as it was a personal nenento that she was carrying with her."
Not hi ng had been presented to indicate that the display had been
deliberate rather than inadvertent, but in any event, the
prosecutor argued, the proper renedy--even if it could be assumed
that the two jurors who had seen the nontage were prejudiced by the
incident--was not to declare a mstrial, but to excuse these two
jurors and replace them with alternates. The defense, he argued,
"obviously doesn't want that, they haven't asked for it" (T 1019).

The Court ruled: "The Court feels that the display of the
phot ographs was totally inappropriate, and certainly frows on such
conduct. But after the voir dire exam nation made by the Court and
the attorneys, and asking each one of the individual nenmbers of the
jury, and the two alternates, if that display of photographs woul d

affect their ability to serve as a juror, and if they could still

render a fair and inpartial verdict, | was assured that they coul d.
So | feel that the motion for mstrial has to be denied." (T 1019-
20) .

At the outset, the State would acknow edge this Court's
decision in State v. Hanilton, 574 So.2d 124 (Fla. 1991), in which

this Court held that is was i nappropriate for a trial judge to

inquire into jurors' thought processes as to whether their exposure
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to non-evidentiary nmaterials brought into the jury room was
prej udicial . However, although jurors generally cannot testify
about the nental processes by which a verdict was arrived, "[4q]
juror may testify concerning any nental bias in matters unrelated
to the specific issues that the juror was called upon to decide and
whet her extraneous prejudicial information was inproperly brought

to the juror's attention." Rushen v. Spain, 464 U S 114, 121 fn.

5 104 S .. 453, 78 L.Ed.2d 267 (1983). In this case, it was not
i nappropriate to inquire of the jurors whether they had seen
anyt hi ng which mght have an effect on their ability to be fair and
I nmpartial.

But even if any portion of the trial court's inquiry was
i mproper, the trial court properly determned that the jury had not
been tainted by the incident. Larzelere v. State. 676 So.2d 394,
404 (Fla. 1996). Only two of the jurors even saw anything, and
these two jurors were seated so far from the nontage of wallet-
sized photos that they hardly could see them Juror DeFiore stated
that because she did not have her glasses on and because she had
never seen a picture of the deceased, she could not identify any
people in the photos. Juror Sumer stated that she refused to |ook
at the photos. But even if these two jurors were "tainted" by this
incident, it is "not reasonable to assune" that the remaining
jurors were prejudiced by something which they did not see, State

v Hamlton, gupra, and any possible taint could have been renoved
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by excusing the two "tainted" jurors and replacing them with two
alternates--a course of action which the defense declined to urge.

Buckner acknow edges that he "cannot show actual prejudice."”
Initial Brief of Appellant at 64. No inherent prejudice has been
demonstrated, and under all the circunstances, the trial court did

not err in denying Buckner's nmotion for mistrial.

ISSUE VL

BUCKNER S ONLY OBJECTI ON AT TRIAL TO THE EXCUSAL OF THREE

DEATH Bl ASED JUROCRS WAS BASED ON  FAI R- CROSS- SECTI ON

GROUNDS; THI'S WAS | NSUFFI Cl ENT TO PRESERVE ANY WAI NVRI GHT

V. WTT I SSUE FOR APPEAL; FURTHERMORE, EVEN |F PRESERVED,

TH'S ISSUE IS WTHOUT MERIT

The prosecutor challenged prospective jurors Cash, Mobley and
Harris, on the grounds that "all three of them have indicated that
under no circunstances could they recommend the death penalty (T
259).  Their answers, the prosecutor argued, went "far beyond" the
test enunciated in Wainwright v. Witt, 469 U S 412, 105 s.Ct. 844,
83 L.Ed.2d 841 (1985), which only requires substantial inpairnent
inajuror's ability to performher duties as a juror in accordance
with her instructions and oath.

Def ense counsel responded to the prosecutor's challenges for
cause of these three prospective jurors by stating: ‘I don't have
any argument, Your Honor. | would object based upon the federal

and the Florida Constitution right to a fair cross-section jury."

(T 260). Fol l ow ng a | uncheon recess (T 263), defense counsel
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stated: "Your Honor, we would object to those three excusals of
those jurors pursuant to the Sixth, the Eighth and Fourteenth
Amendnents to the U S. Constitution, and Article 1, Sections 2, 9,
16, 17 and 22 of the Florida Constitution" (T 264).

A tinely objection is necessary to preserve any issue of the
qualification of a juror to serve. Turper V. State, 645 §o.2d 444,
446 (Fla. 1994). Trial counsel did object here, but his objection
was a fair-cross-section challenge to death-qualification per se,
not to whether these three jurors nmet the Wainwright v. Witt
standard for excusing jurors. Buckner does briefly raise a fair-
cross-section issue on appeal, Initial Brief of Appellant at 71,
but his primary contention on appeal is that the trial court's

ruling violated the Wainwright v, Witt standard. The fair-cross-

section issue is clearly without nerit and the Wainwiaht v, Wtt

issue is not preserved, because it is an attack on the trial

court's ruling that was not raised below Steinhorst v. State, 412

So.2d 332, 338 (Fla. 1982) ("Except in cases of fundanmental error,
an appellate will not consider an issue unless it was presented to
the lower court. [Cts.] Furthernore, in order for an argument to
be cogni zable on appeal, it nust be the specific contention
asserted as legal ground for the objection, exception, or notion
bel ow. ") .
Even if preserved, however, this issue is wthout nerit.

Harris stated that he was "not in favor of the death penalty at
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all,” (T 230), and that he could not envision any circunstances in
which he could vote to inpose a death sentence (T 235). Mobl ey
stated that he could not make a death recommendation (T 236); he
insisted that there is "no possibility" that he could sentence the
defendant to death (T 257). Cash stated: “I could never say take
his life. | could never do that." (T 251). The trial court did
not err in excusing these prospective jurors for cause. Foster v,

State, 676 So.2d 747, 752 (Fla. 1996); Sins v, State, 681 So0.2d

1112, 1117 (Fla. 1996). No error appears here.*®

1SSUE VIT

EVEN |F SUCH ISSUE IS PRESERVED, FLORIDA'S DEATH PENALTY
'S NOT UNCONSTI TUTI ONAL FOR ANY REASON STATED

Buckner contends here that basing a death sentence upon a
seven-to-five vote of the jury is unconstitutional. Nowhere in his
bri ef does Buckner denonstrate how this issue m ght have been
preserved for appellate review Neverthel ess, even is this issue
is preserved, it is without nmerit. The constitutionality of this

State's death penalty statute has been upheld repeatedly. E.g.,
Pope v. State, 679 So.2d 710, 716 (Fla. 1996).

¥ In any event, only the death sentence, not the
conviction, would be affected by any error here. Farina v. State,
680 So.2d 392, 396 fn. 3 (Fla. 1996).
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» CONCLUSI ON

For all the foregoing reasons, the State would urge this Court

to uphold the judgnent below in all respects.
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