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AMENDMENT TO FLORIDA 
RULE OF APPELLATE PROCEDURE 
9.020 (a) AND ADOPTION 
OF FLORIDA RULE OF APPELLATE 
PROCEDURE 9.190. 

[September 27, 19961  

PER CURIAM. 

The Appellatc Rules Committee of The Florida B a r  has 

filed a petition t o  adopt on an emergency basis an m m d m c n t  to 

Florida Rule of Appellatc Procedure 9 . 0 2 0 ( a )  and to adop t  a new 

interim Flo r ida  Ru le  of Appellate Procedure 9 . 1 9 0 .  Wc have 

jurisdiction pursuant to a r t i c l e  V ,  section 2 ( a )  of the Florida 

Constitution. 

T h e  committee points out t ha t  these amendments are 

required to facilitate administrative appeals pursuant to the  new 

Administrative Procedure A c t ,  chapter 120, Florida Statutes, 

scheduled to take effect on October 1, 1936. The committee 

explains t h a t  a subcommittee composed of administrative l a w  



practitioners and judges reviewed the new act, identified changes 

that impacted administrative appellate proceedings, and drafted 

the proposed r u l e  to address these changes. Areas of primary 

concern included appeal and review commencement provisions and 

the record on appeal. T h e  Board of Governors of The Florida Bar 

approved the amendments by a vote of 4 3 - 0 .  

Upon consideration, we hereby approve and adopt these 

amendments to the Florida Rules of Appellate Procedure. The t e x t  

of the proposed amendments is attached hereto as an appendix. 

These amendments shall become effective on October 1, 1996, at 

12:Ol a.m. However, within forty-five days hereof, any person 

may file with this Court comments directed toward the propriety 

or wisdom of these amendments for further consideration by the 

Court . 

It is so ordered. 

KOGAN, C.J., and OVERTON, SHAW, GRIMES, HARDING, WELLS and 
ANSTEAD, JJ. , concur. 

THE FILING OF A MOTION FOR REHEARING SHALL NOT ALTER THE 
EFFECTIVE DATE OF THESE RULES. 
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RULE 9.020. DEFINITIONS 

The following terms have the meanings shown as used in 
these ru les :  

11, final acre ncv a c t  ion as defined in the 
Administrative Procedu re Act, ChaDter 120, Florida Statutes 

( 2 )  non-final action bv an aaencv or adm inis trative 
law iudae reviewable under the Administrative Procedu re Act; 

( 3 )  1 ,  m a s  i-iudicial dec isions bv any admxnrst sative 
bodv, acr encv, boa rd or commission not subject to the 
Administrative Procedu re Act; and 

(4) administrative action for which 1 'udicial review is 
provided bv CIP neral law. 

Committee Notes 

1996 Amendment. Subdivision ( a )  was amended t'n reflect 
the cu rrent s t a t e  of the law. When the term "administrative 
action" i s  used in the Florida Rules of Amellate Procedure, it 
encomoasse s sroccedinas under the Administrative Procedure Act. 
m a s i - j u d i c i a l  Droceedinas before local aovernment aaenci- 
boards, a nd commissions, and administrative action for which 
iudicial review is Drovided bv aeneral law. 
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RULE 9.190. JUDICIAL REVIEW OF ADMINISTRATIVE 
ACTION 

(a) Atmlicabilitv. Judicial review of administrative 
action shall be ao verned bv t he aeneral rules of a m e  llate 
g r o c edu re excex,t as sDec ificallv modified hprein. 

(b) Commencement, 

* 1 An i n  d '  
in the Administrative Procedure Act, c hax, t e r 120, F l o r i d a  

review is grovided bv seneral law shall be commenced in 
accordance with rule 9.110 (c) . 
Btatu tes, or other administrative act ion for which i 'udicial 

( 2 )  Review of non-final aaencv action, includinq 
non-final action bv a n adm inistrative law iudse, under the 
Administrative Procedu re Act s hall be co mmenced bv f i l i nc r  a 
getition for review in accordance with rules 9, 1 0 0 ( b )  and ( c ) .  

( 3 )  Review of ffuas i - judicial dec isions of anv 
administrative bodv, aae ncv, board, o r  c o w  sion not subject 
to the Administrative Procedure Act shall be commenced bv 
filina a D e t  ition for certiorari in accordance with rules 
9.100(b) an d ( c ) .  unless judicial review bv a m e  a1 is srovided 
bv creneral law. 

' 

&) The Record. 

(1) Ge nerallv. As further demibed in this rule. 
the record shall include o n l v  materials furnished to and 
reviewed bv t -he lower tribunal in advance of the 
adm inistrative act ion to be reviewed bv the court. 

( 2 )  Review of Final Action Pursuant to t he 
m i n i s t r a t i v e  Procedu rp. Act, 

(A) In an amea 1 from anv Droceed incr co nducte d 
gursuant to section 120.56 ( r u l e  challenaes) o r sect ions 
1 2 Q , 5 6 9  ( decisions which affect subs tantial interests) and 
120.57 (11, Florida Sta Lutes, (dec isions which affect 
substantial interests involvina d i m t e d  sterial facts), t he 
record shall consist of all notices, Dleadinss, motions, a nd 
intermediate rulinas: evidence admitted: those matters 
officially recoanized; rsroffers of Droof and obi 'ections and 
rulincrs thereon; DroDose d findinss a nd exceDtioas ; anv 
decision 
all s t a  ff memoranda or data submitted to the nresidinu o f f  icer 
durincr the hearing or s r i o r  to its disDosition, after notice 
of sub mission to all garties, exceDt communications bv 
advisory staff as germitted u nder sect ion 1 2 0 . 6 6 (  11, Florida 
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Statutes I if such communications are sub lic records: all 
matters Dlaced on the record after an ex Darte communication; 
and t h P  o fficial transcrint, 

( B )  In an amea 1 from any Drocee dinu ou rsuant 
to s ections 120.569 isions which affect substantial 
l e s ,  in r (d ec i s ions which 
affect subs tantial interests involvins no d isauted issue o € 
material fact), t hP record shall consist o f the notice a nd 
Summarv of urounds; evidence received; all written state ments 
submitted; any dLpc isions overrulina obi 'Pctions; all matte rs 
placed on the record a f t e r  an ex Darte communication: the 
official transcriDt: and any dpc ision, minion, order, or 
reDort bv the sresidins officer. 

( C )  In an asseal from anv Droceed inu mraua nt 
to section 120.565, Florida Statutes. (dec laratorv 
statements), the record shall consist o f the Detition s ~ e  kinq 
a declaratory statement and anv oleadinas filed with the 
aaPncv: all noti- rplatina to the D e  tition sublished in the 
Florida Administrative Weeklv; the declaratory state ment 
issued bv the auencv o r the auencv's denial of the m t  ition; 
and all matters listed in subdivision (c) ( 2 )  (A) or (c) ( 2) (B) 
of this rule, whichever is amrosriate, if a hearincr is held 
on the declaratorv statement Detition. 

(D) In an asseal from anv oroceed ina aursuant 
to sec t i o n  120.574, Florida Statutes. (su mmarv Droceed incr) , 
the record shall consist o f all notices, o leadincrs, motions, 
and intermediate rulincrs; evidence received; a statement of 
matters officiallv recocrnized; lsroffers of rsroof and 
objections and rulinus thereon; matters Dlaced on the record 
after an ex Darte communication; the written decision of thP 
administrative law iudqe Dresidinq at the final hearincr; and 
the official transcrilst of the final hearincr. 

( E l  In an a m  eal from a r l  u e &Dt ion nursuant 
to sections 120.54 (rule admt ian) and 1 2 0 . 6 8 ( 9 ) .  Florida 
St a tut es, in which the so 1 i  P $CUP DrPspntPfi bv t he Det ition is 
the GO nstitutionalitv of a rule and there are no disDut ed 
i u  s s  es o f f  act, thP rpcord sbal 1 cons i st o nl v o f h e  t 0s 
documents from the rulemakinq record CQ moiled bv t he acr encv 
that materially address the constitutional issup. The 
aaencv's rulemakina record consists o f all notices aiven f o r  
the DroDosed rule; any statement of estimated scqu latorv costs 
f o r  t he rule; a written summarv of hearinas ox1 t he R ~ O D O S ~  d 
rule ; the written comments and resDonses to WP itten comments 
as  recruired bv sections 120.54 (rule adostion) and 120.541. 
Florida Statutes. (stat em e nt Q f ~ s t i  mated reaulatorv costs) : 
all notices a nd findinas made oursuant to se ction 120.54 (41, 
Florida Statues, (adant ion of emeraencv rules); all materials 
filed bv the agency with the Administrative Proced ures 
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Committee D ursuant to sec tion 1 2 0 . 5 4 ( 3 ) ,  F 1 o ri d a Statu tes, 
(rule adODtion oroced me); all materials filed with the 
DeDartmmt of State Durauant to section 1 2 0 . 5 4 ( 3 ) ,  Florida 
Statute s, (rule adoD tion Drocedu re); and a 11 written inauiries from standina committees of the leaislature concerninu the 
rule 

( 3 )  Review of Non-Final Action Pursuant to the 
Administrative Procedure Act. The srovisions of rules 9 . 1 0 0  
and 9.220 uo vern the r e c o r d i c p e d  incrs sppkincr review of 
non-final administrative action. 

J4) Review of Administrative Action Not Subigct to 
the Administrative Procedu re Act. In Droceedinas seekinq 
review of administrative ac tion u g t  QO verned bv the 
Administrative Procedure Act, the clerk of the lower tribunal 
shall not be reauired to sremre a record o r record index. 
The x3et itioner or asDellant shall submit an amend ix in 
Gcordance with rule 9.220. S u m  lemental a m  endicps mav be 
submitted bv anv Dartv. Amendices mav not co ntain anv matter 
not made Dart of thp record in the lower tribunal, 

(5) Videotaw d Testimony, In anv circumst-ance in 
which hearinu te stimonv is DreservPd t hroucrh the use o f 
videotaDe rather than throucrh an official t ranscriat, the 
&St imonv from the videotax3e s hall be transcribed a nd the 
transcriDt shall be made a ~a rt of the record be fore the 
record is transmitted to the c o u r t ,  

(6) Modified Recwd. The co ntents of the record 
mav be modified as D rovided in rule 9,20O(a) ( 2 ) .  

(d) Attorneys I Fees. 

11) Attorneys1 Fees. A motion for attornevs' ~ P P S  
rnav be SP rvpd not 1 ater than the time for service o f the reDlv 
brief and shall state the mounds on which the recoverv is 
soucrht, citincr all rsertinent statutes. The assess  ment of 
attornevs' fees mav be remanded to the 1ow~r tribunal or the 
administrative law iudcre o r referred to a ssecial  master. 

(2) Review. Review of orders rendered u nder this 
motion filed in the court within 30 davs of 

f 
rule shall be bv 
&he order's rpndition, Review of obi ections to remrts o 
5;secial masters shall be on motion filed in the court within 
30 days of the remrt's filinu. 

N 

1 n en . 
PxceD t ion included in subd ivision (b) ( 3 )  are comfflmced in 
s c o r d a n c p  with subdivision ( b )  ( 1). Theref ore, &dm inistrative 

9 
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action bv amea 1 in a circuit court, if rsrescribed bv a eneral, 
law. is co mmenced DU rsuant to subdivision (b) (1). TJ nless 
review o f adm inistrative ac tion in circuit co urt is Drescribed 
bv ae neral law to be bv ar,r,eal, review in circuit cou rt is bv 
petition for an extraordinarv writ cmme nced I) ursuant to 

ee Board  of ntv Co miss ione r s  v. subdivision (b) ( 3 ) .  S COU 
Snyder.  6 27 So. 2d 469 ( Fla. 1993): Grace v. Town of P a l m  
Beach. 656 So. 2d 945 (Fla. 4th DCA 1 9 9 5 ) .  Subdivision (b) ( 3 )  
$ m e  rsedes a 11 local uovernment charters, o rdinances, r u l a  
and reaulations which w m o r t  to D rovide a method o f review in 
conf 1 ict. herewith, 

Subd ivision (c) was ador, ted to identifv more clearlv 
what co nstitutes t he record in ameals from adm inistrative 
proceedinas. Several sections of the Florida Administrative 
Procedu re Act, as revised in 1996, mecificallv statp what 
shall constitute t he record in certain tvses of nroceed inas, 
and this rule incormrates that statutory lanquaqp. The rule 
makes clear that the record shall include only materials that 
were furnished to a nd reviewed bv t he lower tribunal in 
advance o f the administrative action to be reviewed. The 
intent of this state ment is to avoid the inclusion of 
extraneous materials in the record that were never reviewed bv 
the lowpr t.ribuna1. 

Subdivision (c) ( 2 )  ( A )  is based on srovisions of sect ion 
120.57 (1) ( f ) ,  Florida Statutes. This subdivision of the rule 
uoverns t.he record from Droceedinas conducted Dursuant to 
sec t  ion 120.56 and sections 120.569 a nd 120.57(1), Florida 
Statutes. This is because section 120.56(1) (e), Florida 
Statutes, states that hearinas under section 120.56, Florida 
,Statutes, s hall be conducted in the same manner as Drovided bv 
x c t  ions 120.569 and 120.57, Florida Statut e s .  

Bubdivision (c) ( 2 )  (B) lists the Drovisions of section 
120.57 (2) (b) , Florida Statutes. Subdivision (c) ( 2) (B) (vii), 
which refers to "any decision, OR inion, order, or resort bv 
the D residins officer,!! was added bv t he co mmittee to t he 
list of statuto rv reauirements. 

Subdivision (c) ( 2) ( C )  add resses t he record on amea 1 
from de claratorv state ment reauests DU ssuant to sect ion 
120 .  565, while subd ivision ( c )  ( 2 )  (D) 1ist.s the D rovisions of 
sect ion 120.574(2) (d), Florida Statutes. Subdivision 
( c )  ( 2 )  (El of the rule add resses D roceed inas uo verned bv 
s e c t  ions 120.54 and 120.68(9), Florida Statutes. The 
definition of the rulemakina record tracks lanauaue in section 
1 2 0 . 5 4 o . o d a s  F1 ri 

Subd ivision ( c )  ( 3 )  makes clear  t h a t  rules 9 .  1 0 0  a nd 
9,220 a0 vern the record in Droceedinsa see kina review of non- 
final adm inistrativc action, while subdivision (c) ( 4 )  a0 verns 
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t.he record in administrati ve nroceedinas not  su biect to t .he 
Administrative Procedure Act. 

$ubdivision ( c )  &I s t a t e s  that if videotaDe is use d to 
preserve hearincr tes t imony,  t he videotase s hall be transcribed 
before  the record is transmitted to t he mu rt. 

Subdivision (d) was adosted to conform to t he 1996 
revisions to t he  Administrativp Procedure Act. Recousment 0 f 
c o s t s  is still an verned bv r u l e  9.400. 
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Original Proceeding - F l o r i d a  Rules of Appellate Procedure 

Honorable Marguerite H. Davis, Chair, Appellate Court Rules 
Committee, Tallahassee, Florida; and John F. Harkness, J r . ,  
Executive Director, The Florida Bar, Tallahassee, Florida, 

for Petitioner 
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