Supreme Court of Florida

89,005

AMENDMENT TO FLORIDA

RULE OF APPELLATE PROCEDURE
9.020(a) AND ADOPTION

OF FLORIDA RULE OF APPELLATE
PROCEDURE 9.190.

[September 27, 1996]

PER CURIAM,.

The Appellate Rules Committee of The Florida Bar has
filed a petition to adopt on an emergency basis an amendment to
Florida Rule of Appellate Procedure 9.020(a) and to adopt a new
interim Florida Rule of Appellate Procedure 9.190. We have
jurigdiction pursuant to article V, section 2(a) of the Florida
Constitution.

The committee points out that these amendments are

required to facilitate administrative appeals pursuant to the new

Administrative Procedure Act, chapter 120, Florida Statutes,

scheduled to take effect on October 1, 1996. The committee

explains that a subcommittee composed of administrative law




practitioners and judges reviewed the new act, identified changes
that impacted administrative appellate proceedings, and drafted
the proposed rule to address these changes. Areas of primary
concern included appeal and review commencement provisions and
the record on appeal. The Board of Governors of The Florida Bar
approved the amendments by a vote of 43-0.

Upon consideration, we hereby approve and adopt these
amendments to the Florida Rules of Appellate Procedure. The text
of the proposed amendments is attached hereto as an appendix.
These amendments shall become effective on October 1, 1996, at
12:01 a.m. However, within forty-five days hereof, any person
may file with this Court comments directed toward the propriety
or wisdom of these amendments for further consideration by the
Court.

It is so ordered.

KOGAN, C.J., and OVERTON, SHAW, GRIMES, HARDING, WELLS and
ANSTEAD, JJ., concur.

THE FILING OF A MOTION FOR REHEARING SHALL NOT ALTER THE
EFFECTIVE DATE OF THESE RULES.




RULE 9.020. DEFINITIONS

The following terms have the meanings shown as used in
these rules:
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(a) Administrative Action. An-order of—any pulrtic
C . : A . , . i .
offretat ettt —governor—Irtihreexercrse— oot executrve

e . : : e =t el e =
MUWE LS ULLIEL L.]..I.d.“. L.}IUEE L_iU.LJ.VEu LTI O Cirer CUlro U oLl L Lull, UL ULl d

: ] L P 3 : 3 H I 1. PR} a2 " 2
JTuoe O CUI IS daTIUr T TG Wl o Wld 1l LV LD LT LoldlTild

. 4 , a . - 1 =1
mourvogrea U rres U T U any ageney, derar tmenr s ooary, OT

. : =l | ol I 1 1T . . ] 4 -
UL S S LUNL UL LI S CaCce OT oIy PRI ItCI gl SUUIT VIS LUILL, LI T UL I

murrtetpatities—  Administrative action shall include:
1 final n ion as defined in th
Adminigtrative Pr re Act, Chapter 12 Flori Statutes;

(2) non-final action by an agency or administrative

law I reviewabl nder the Administrative Pr re Act;

(3) guasi-judicial decisions by anv administrative
bodv, agency, board or commigsgsion not subiject to the
Adminigtrative Procedure Act; and

(4) administrative action for which djudicial review is

rovi neral law,

Committee Notes

1996 Amendment. Subdivision (a) was amended to reflect

th rren of the law. When the term " inistrative

action" is used in the Florida Rules of Appellate Procedure, it
NCOM s proceedings under the Administrative Procedu A
guasi-judicial proceedings before local government adgencies,
T nd commissionsg, and administrative action r_which

judicial review is provided b eneral law.




RULE 9.190. JUDICIAL REVIEW QOF ADMINISTRATIVE

ACTION
Applicability. Judicial view of adminigtrativ
action shall be governed bv the general rules of appellate
T T X - ifically modifi h in

b Comm emen

(1) An appeal from final agency. action as defined

in the Administrative Procedure A h r 120, Flori
Statutes, or other administrative action for which judigial

review is provided b eneral law shall be commenc in
accordance with rule 9.110(c),

2 Review of non-final agency action, includin
non-final action ol inistrative law judge nder th
Administrative Pr re A hall mmenced by £ili

ition for review in accordan with rul 100(b) an

(3) Review of guasi-judicial decigions of anv
administrative bodv, agency, board, or commigsion not subiject
to the Administrative Procedure Act shall be commenced by
filing a petition for certiorari in accordance with ruleg

1 d (¢ unless -judicial review al is provided

by _general law.

{c) 7The Record.

1 nerall Ag further i in thig rul
the record shall include onlyv materials furnished to and
reviewed bv the lower tribunal in advance of the
adminigtrative ac¢tion to be reviewed by the court.

2 Review of Final Action Pur n h
Administrative Pr re A

A In an 1 from an T in n d
pursuant to section 120.56 (rule challendeg) or sections
120,569 (decisions which affect substantial interests) and
120.57 (1 Florid t igsions which aff
substantial interestg inveolving digsputed material facts), the
record shall congist of all notices, pleadings, motiong, and
intermediate rulings: evidence admitted: those matters
officially recognized; proffers of proof and objections and
rulings thereon; proposed findings and exceptions; anv
decigion, opinion, order, or report bv the presiding officer:
all £f£f m randa or data submitted to the presidin icer
during the hearing or prior to its disposition, after notice

of gubmigsion to all parties, except communications bv
vigory staff a ermi nder ion 12 1 Florid
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Statutes, if such communications are public records: all
matters placed on the record after an ex parte communication;

and the official transcript,

B In an a 1l from an T din I nt
to sections 120.569 (decisions which affect substantial
interests) and 120.57(2), Florida Statutes, (decisiong which
affect substantial interegts involving ng digputed igsue of
material fact), the record shall congist of the notice and

mmary of grounds; evidence received; all written s ment
submitted; anv _decisions overruling obijections:; all matters

laced on the record after an ex parte communi ion;

fficial transcript; and an igion, opinion rder r

report by the presiding officer,

C In an appeal from an I in n
to section 120.565, Florida Statutes lar I

statements), the record shall consist of the petition seeking
a declaratory statement an n 1 in fil with t

ncy: all noti relating t h tition bli in th
Florida Administrative Weeklv; the declaratory gtatement
issued by the agencv or the agency’s denial of the petition;
and all matters listed in subdivision (c¢) (2) (A r 2) (B

of this rule, whichever is appropriate, if a hearing is held
on the declaratory statement petition.

D In an appeal from an T in ursuan
-ion 120.574, Florida Statute mmar I in
the recor hall nsi f all noti 1 i motion

and intermediate rulings; evidence received; a statement of
matters officially recognized; proffers of proof and

jections and rulings thereon; matter laced on the r T
after an ex parte communication; the written decision of the
adminigtrative law judge presiding at the final hearing; and
the official transcript of the final hearing.,

E In an eal fro rul 1 r n
to sectiong 120,54 (rule adoption) and 120,68(9), Florida
Statutes, in which the sole igsue presented by the petition is
the congtitutionality of a rule and there are no disputed
issu £f £ he r T 1 i nl f thoge
documen from the rulemaking recor mpil h
that materially address the constitutional issue, The

ncy's rulemaking r rd congi f all notice iven r
the proposed rule:; anv statement of estimated regulatory costs
for the rule; a written summary of hearings on the proposed
rule; the written comments and responses to written comments
as required by sections 120.54 (rule adoption) and 120.541,
Flori ement of im b 1 rv costg):
all noti nd findin made I nt ction 120.54(4
Florida Statues, (adoption of emergency rules): all materials
filed by the agency with the Administrative Procedures

enc
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Committee pursuant to section 120,54(3}), Florida Statutes,

(rule adoption procedure); all materialgs filed with the

Department of State pursuant to section 120.54(3), Florida

Statutes, (rule adoption procedure); and all written inquiries

from standing committees of the legiglature concerning the

rule, ‘

(3) Review of Non-Final Action Pursuyant to the
Administrative Procedure Act. The provigions of rules 9,100
and 9.220 govern the record in proceedings seeking review of

non-final administrative action.

4 Review of Administrative Action N ubi
the Administrative Procedure Act. In proceedings seeking
review of administrative action not governed by the
Administrative Procedure Act, the clerk of the lower tribunal
shall not be reguired to prepare a record or record index.
The petitioner or appellant shall submit an appendix in
accordance with rule 9.220, Supplemental appendiceg mav be
submitted by anv party. Appendices may not ¢ontain any matter
n made part of the r rd in the lower tribunal

{5) vVideotaped Testimony. In any circumstange in
which hearing testimony is preserved through the use of
vi rather than thr h an offici ranscript
testimonv. from the videotape shall be transcribed and the
transcript shall be made a part of the record before the

record is transmitted to the court,

Modifi R r Th ntents of the r T
mayv be modified as provided in rule 9.200(a) (2).

(d) Attorneys' Fees.

1 Attorneys' Fees. A motion for attornevs'
I v ater than th ime for rvi f t repl
brief and shall state the grounds on which the regovery is
sought, citing all pertinent statutes. The agsseggsment of
ttornevs' fe m remanded to the lower tribunal or t
administrative law judge or referred to a special magter.

2 Review Review of orders render nder this
rul hall motion £il in the court withi
h rder's rendition Review of jections to report £
special masters shall be on motion filed in the court within
30 davs of the report's filing.

Committee Notes
1996 Amendment. Appeals which fall within the
ign i 1ud i ivision re ¢ in
accordance with subdivision (b) (1), Therefore, adminigtrative
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action by appeal in a circuit court, if prescribed by general
law, is commenced pursuant to subdivigion (b)(1). Unless

rev] f inigtrativ tion in circui urt i T ri

by _deneral law_to be by appeal, review in circuit court is by
etition for an extraordinary writ ¢ n ursuan
gubdivigion (b) (3). See Board of County Commissioners V.
Snyder, 627 So, 2d 469 (Fla. 1993): Grace v, Town of Palm

Beach, 656 So. 2d 945 (Fla. 4th DCA 1995). Subdivision (b) (3)

T 11 1 1 government charter rdinances, r

and r lationg which Do rovide a meth f review in

conflict herewith,

ivigion w ted to identify mor learl
wh nsti he r rd in appeals from inistrative
oceedings. Several sections of the Flori Administ iv
Pr re A revi in 1996, specifically s wh
hall nsti he r rd in rtain t g of pr in
and thig rule incorporates that statutory languade, The ruile
makes clear that the record shall include onlv materialg that
were furnigh nd review he lower tribunal in
varn f the adminigstrative action reviewed The
intent of thig statement is to avoid the inclusion of
extraneous materials in the record that were never reviewed by
he lower tri al.

Subdivigion (¢) (2)(A) is based on provisions of 1on

12 7 (1) (f Florida Statutesg. This subdivision of ril
governg the record from proceedings conducted pursuant to

ion 120.56 and sectiong 12 nd 12 71 Florida
Statutes. Thig is because section 120.56 (1) (e Florid
Statutes, states that hearings under section 120.56, Florida

a hall be conducted in the me manner a rovided b
lons 12 69 and 120.57, Florida e

ivigio c) (2)(B) 1lists the provisgsions of ction
120.57 (2 Florida Statutes. Subdivision 2)(B) (vii
which refers to "anv decision, opinion, order, Or report by
h residing officer," w h mrni h
list of statutory reguirements.

Subdivisgion 2 res he r I n 1

fr clarator ment r T n ion

5 while ivisgion 2 11 rovigions of

i n 120.574 (2) (4 Flori ivision

2 of the rul r in verned
§§QL10HS 120.54 and 120,.68(9), erdg sgg;u;gg, Thg
definition of the rulemaking r r r langua in section
120.54 Flori -at

ivigion (c) (3) makes clear that rul 1 n
9.22 vern the record in proceedin king review of non-
final inistrative action, while gubdivision 4 verns
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T rd in administ iy roceedings biject -he

Administrative Procedure Act.

Subdivision (c) (5) states that if videotape isg used to
pregerve hearing testimony, the videotape ghall be trangcribed

before the record is transmitted to the court.

Subdivigion (d) was adopted to conform to the 1996
revigsions to the Administrative Procedure Act,. Recoupment of

osts is stil verned by rule 4




Original Proceeding - Florida Rules of Appellate Procedure

Honorable Marguerite H. Davis, Chair, Appellate Court Rules
Committee, Tallahassee, Florida; and John F. Harkness, Jr.,
Executive Director, The Florida Bar, Tallahassee, Florida,

for Petitioner




