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STATEMENT OF THE CASE
AND OF THE FACTS

Amicus American Civil Liberties Union Foundation of Florida (*fACLU”) submits
this brief in support of Petitioners Juan Luis Garcia, J., and Darlene Garcia, The father of
Petitioners, Juan Luiz Garcia, Sr., was convicted along with a co-defendant of attempted armed
trafficking and congpiracy+ On direct gpped, the Fourth Digtrict Court of Apped reversed the
sentence of Mr. Garcia s co-defendant on the ground that he had been entrapped. See Londono v.
State, 565 So.2d 1365 (Ha 4th DCA 1990). The Digtrict Court subsequently discharged Mr.
Garcia s conviction, referring to its Londone decison as having established the law of the case with
regard to the entrapment issue. Garcia v. State, 582 So0.2d 88 (Fla. 4th DCA 1996). Thus, Garcia
was released from prison after being incarcerated for 30 months.

After his rdesse, Garcia and his children sued the state for condtitutiona violations
associated with the entrapment. The issues in this gpped relae to the clam by Mr. Garcid's children
that the Respondents violated the children's Fourteenth Amendment liberty right to familid
asociation and companionship. The Didtrict Court of Apped affirmed the Circuit Court’s dismissd
of this dam, holding that temporary interference with family rights was insufficient to date a dam
under federd civil rights laws. Garcia v. Reyes, 677 So.2d 1293 (Fla. 4th DCA 1991).

The three key facts relevant to this ACLU’ s position in this case are undisputed:  First,
it is undisputed that Respondents incarcerated Petitioners father illegdly. Second, it is undisputed
that this illegd incarceration completdy removed Mr. Garcia from his family for a period of 30
months.  Third, it is undisputed that during the period of Mr. Garcids illegd incarceration,
Petitioners were completely denied the care and companionship of their father.



SUMMARY OF ARGUMENT

There are only two issues in this case. The fird issue is whether the substantive due
process protections of the Fourteenth Amendment of the United States Congtitution protect familia
association and companionship. Assuming that the Fourteenth Amendment does contain a family
asociation right, the second issue is whether that right is infringed by State action that interferes with
a family's mutua reationship for a period of years, but does not permanently destroy that
relationship. In rgecting Petitioners clam, the Didrict Court of Apped did not definitively decide
the first issue. The court merely noted that the federd circuits are divided on the subject, and that
Florida courts, the Eleventh Circuit, and the Supreme Court have been silent on the matter. Garcia
V. Reyes, 677 So0.2d a 1293. The Didrict Court based its ruling on its determination of the second
issue, holding that the “temporary” detainment of a parent does not implicate any right to familid
association.

Petitioners rgject both the Digtrict Court’s suggestion that there may be no Fourteenth
Amendment right to familia association, and the court’s holding that state actors do not infringe the
associaion right when they illegdly prevent a father from associating with his children for a period
of years. With regard to the fird issue, the right of familid associaion is inherent in the many
decisons issued by the United States Supreme Court protecting various other aspects of family rights
during the last seventy years. Given the existence of a familid association right, the Didrict Court's

holding on the second issue in this case is degply incondgtent with that right.



In the harshest terms, the Didtrict Court effectively held that state actors cannot be

held accountable for interfering with the reaionship of a father and his children unless the gate kills
the father or incarcerates him until he dies. This interpretation is logicdly incondstent with the
exigence of a familid associaion right, This right is premised on the notion that any subgtantia
governmentd interference with a family’s relationships violates the congitution. The difference
between a permanent and a non-permanent -- but substantid -- interference with a family’s
relationships is a difference in degree, but not a difference in kind. Therefore, dthough these
differences may be taken into account a the remedid stage of cases where violaions of the right
have been proven, the right itsef should be recognized whenever the government interferes in any

Subgtantid way with family rdationships.

ARGUMENT

|. THE FOURTEENTH AMENDMENT INCLUDES A RIGHT OF FAMILIAL
ASSOCIATION AND COMPANIONSHIP
The United States Supreme Court has long recognized the fundamenta importance
of family rdationships. “Family reationships, by their nature, involve deep attachments and
commitments to the necessarily few other individuas with whom one shares not only a specid
community of thoughts, experiences, and beliefs but aso didtinctively persond aspects of one's life”
Roberts v. United States Jaycees, 468 U.S. 609, 619-20 (1984). Family relationships are so

important to individud liberty that for over seventy years the Court has afforded such relaionships



the highest level of conditutiona protection as an aspect of substantive due process. “A host of
cases, tracing their lineage to Meyer v. Nebraska, 262 U.S. 390, 399-401 (1923), and Pierce v.
Society of Sisters, 268 U.S. 5 10, 534-35 (1925), have consstently acknowledged a ‘ private redm
of family life which the sate cannot enter.”” Moore v. City of East Cleveland, 43 1U.S. 494,499
(1977)(citing Prince v. Massachusetts, 321 U.S. 158, 166 (1944)).

The Court has noted that “the Condtitution protects the sanctity of the family precisdy
because the indtitution of the family is deeply rooted in this Nation's history and tradition. It is
through the family that we inculcate and pass down many of our most cherished vaues, mora and
culturd.” Moore, 43 1 U.S. at 503-04. For these reasons, the interest in parental care, custody, and
companionship “comes to this Court with a momentum for respect lacking when apped is made to
liberties which derive merdly from shifting economic arrangements” Stanley v. lllinais, 405 U.S.
645, 651 (1972)(quoting K ovacs v, Cooper, 336 U.S. 77, 95 (1949)(Frankfurter, J., concurring)).

Many of the U.S. Supreme Court’s familiad association cases ded with the rights of
lega parents to raise their children. See, e.g., Meyer, Pierce, and Wisconsin v. Yoder, 406 U.S.
205 (1972). But the Court has extended condtitutiond protection of familid association far beyond
this mogt traditional context, In Stanley v. Illinois, for example, the Court extended congtitutiona
protection to the liberty interest of an unwed father who sought custody of his child after the death
of the child's natura mother. Stanley, 405 U.S. 645. See also Caban v. Mohammed, 441 U.S. 380
(1979)(striking down statute that provided unwed fathers less extensive rights than unwed mothers
where father had exhibited sgnificant interes in child). In Moore v. City of East Cleveland, the

Court extended conditutiona protection of familiad associaion even beyond the parent/child



relationship, holding unconditutional a city ordinance that prohibited a grandmother from living

with two grandsons who were cousins. "[U]nless we close our eyes to the basic reasons why certain
rights associated with the family have been accorded shelter under the Fourteenth Amendment’s Due
Process Clause, we cannot avoid applying the force and rationde of these precedents [involving lega
parents and children] to the family choice involved in this case” 1d. at 501.

The broad scope of the family rights decisons issued by the United States Supreme
Court contradicts the Digtrict Court’s assertion in this case that the Supreme Court has not recognized
“a cause of action under 42 U.SC. $1983 based on date interference with the right of familia
asociation.” Garcia v. Reyes, 677 So.2d a 1293. 1t is true that the Supreme Court has never ruled
in a case presenting precisaly the facts at issue here. The Court has twice granted certiorari on cases
involving facts gmilar to those in this case, but cetiorai was subsequently dismissed as
improvidently granted in both cases. See Jonesv. Hildebrant, 432 U.S. 183 (1977); O'Ddll v.
Espinoza, 456 U.S. 430 (1982). Despite the absence of a specific Supreme Court precedent based
on facts identica to those in this case, the existence of a condiitutiond right in this context must be
inferred from the many other family rights decisons discussed above.

These cases uniformly assert the avalability of Section 1983 rdief agang many
different manifestations of date interference with familiad association. These cases provide relief
for gate interference in the form of zoning regulations, se.e Moore, child custody determinations,
see Stanley, and mandatory education laws, see Yoder. This case merely presents another
manifestation of the same phenomenon. In this case Petitioners seek to obtain smilar relief againgt

date interference with familia association in the form of an illegd detention of Petitioners father.



The logic of the Court’s other family rights decisons compels a recognition of this right: If a state

action that merely forces a family to move to another gpartment judtifies relief as a violation of

familid association, see Moore, then, a fortiori, a date action that completely eiminates a family’s

relationship for saverd years surey merits Smilar congderation.

In one respect, the facts of this case present an even stronger basis for relief than the
facts in cases where the Supreme Court has recognized the right. Unlike the extended or non-
traditiona families protected in some of the cases cited above, this case involves the most traditiona
family rdationship: two children’s rdationship with ther legd and naurd father. It is immaterid
that the children, rather than the parent, are seeking to enforce that right. In light of the Supreme
Court’s broad interpretation of the conditutiona protection of familid association, it necessarily
follows that children have as much of a conditutionaly protected interest in associating with their
parent as the parent has in associating with the children.  As the Ninth Circuit Court of Appeds has
pointed out in a case upholding familid asocidion rights on behdf of children, "[t]he
companionship and nurturing interests of parent and child in maintaining a tight familia bond are
reciprocal, and we see no reason to accord less condtitutiona value to the child-parent relationship
than we accord to the parent-child relationship.” Smith v. City of Fontana, 818 F.2d 1411, 1418
(9th Cir.), cert. denied, 484 U.S. 935 (1987).

Indeed, in the present case, where a parent was removed from his family for 30
months, the children may actudly have more of an interest in the family reationship than the parent.
Denying children access to a parent for severd years will rob the children of the daly nurturing and

care tha is essentid during their formative years. Such care provides the necessary basis for the



children’'s stable emotiond life, and is essentid to what the Supreme Court has found is one of the
centrd tasks of the family: to “inculcate and pass down many of our most cherished vaues, mord

and culturd.” Moore, 431 U.S. a 503-04. Both the children and the parent will fed the loss of
family association, but the children done will suffer the lagting effects of that loss for the rest of their

life. Thus, recognizing the children’s conditutiond interest in family associaion is compeatible with
the nature of the right and, moreover, is consstent with the intent of Congress when it enacted
Section 1983. See Bell v. City of Milwaukee, 746 F.2d 1205, 1244 (7th Cir. 1984)(noting that
legidative history of Section 1983 “makes a clearer case for recovery of the child due to loss of
support or loss of society and companionship of a parent,” but extending protection to parents dso
on the ground that “recognition of the child's rights visavis parentd loss logicdly implies the

reciproca recognition of the parent’s rights vis-avis the loss of a child”).

1. THE OVERWHELMING MAJORITY OF LOWER FEDERAL COURT DECISIONS
SUPPORT THE RIGHT OF FAMILIAL ASSOCIATION IN THIS CONTEXT
Asthe Didrict Court of Apped pointed out, the lower federa courts are solit over the
exigence of a familid association right in contexts Smilar to the one in this case.  This is true; but
the Didtrict Court overlooked two significant aspects of this split. First, the mgority of lower federa
court decisons on the subject support Peitioners clam of familid associaion in this context.
Second, the circuits thet regject the familia association right in this context do so on grounds thet are
inconggent with the Supreme Court’s familid association decisons discussed in the previous

section of this brief.



Most of the federal Courts of Apped that have consdered the issue have recognized
the exigence of a familid association right in cases where the police have undermined rdations
within a family. The Third, Seventh, Eighth, Ninth, and Tenth Circuits have recognized the right.
See Estate of Bailey by Oarev. County of York, 768 F.2d 503, 509 n.7 (3d Cir. 1985); Bell v.
City of Milwaukee, 746 F.2d 1205 (7th Cir. 1984); Mattis v, Schnarr, 502 F.2d 588 (8th Cir.
1974); Smith v. City of Fontana, 818 F.2d 1411 (Sth Cir.), cert. denied, 484 U.S. 935 (1987);
Trujillo v. Bd. of Comm., 768 F.2d 1186 (10th Cir. 1985)(tecognizing right, but limiting its
goplication to intentiond interferences with family rdaions),

In addition, athough the federd Second and Fifth Circuits have not yet specificaly
recognized the right, the Second Circuit has held in a procedural due process case that there is a
Fourteenth Amendment liberty interest in “the right of the family to reman together without the
coercive interference of the awesome power of the state,” Duchesne v. Sugarman, 566 F.2d 8 17,
825 (2d Cir. 1977), and the Fifth Circuit has upheld a $200,000 jury verdict to a father whose son
was shot by police officers, Grandstaff v. City of Borger, 767 F.2d 161 (5th Cir. 1983), cert.
denied, 480 U.S. 916 (1987)(verdict upheld without discussing congtitutiona issues). A Didrict
Court in New York has used the Second Circuit’'s Duchesne opinion as the basis for its holding that
a child may bring a familid assodiation action under § 1983 againgt police officers who used
excessve force againg their father. Greene v. City of New York, 675 F.Supp. 110 (S.D.N.Y.
1987).

Findly, dthough the Eleventh Circuit has not spoken on the subject of familid

association rights in cases involving excessive force or illegd imprisonment of a parent or child, the



en banc Eleventh Circuit has specificaly endorsed the use of substantive due process to address “the

intentiona infliction of persona injury and death by means of excessive police force” Gilmere V.
City of Atlanta, 774 F.2d 1495 (11 th Cir.1985), cert. denied ,476 U.S. 1115 (1986). The Eleventh
Circuit’'s recognition of one verson of substantive due process in response to illega police action
srongly suggests that such illegd action may aso be addressed under the familid association rubric
where the illegd action has consequences for the victim's immediate family. In this case, as in
Gilmere, the court is confronted by “governmental conduct [that] would remain unjudtified even if
it were accompanied by the most stringent of procedural safeguards.” Id. at 1500.

Only two federd circuits-the Firg and the Fourth--have definitively rgected the
familid associaion right in a context Smilar to this case. See Ortiz v. Burgos, 807 F.2d 6 (1 st Cir.
1986); Shaw v. Stroud, 13 F.3d 791 (4th Cir.), cert. denied, 115 S.Ct. 67 (1994). Neither of these
decisons, however, is condstent with the Supreme Court’s family rights decisons discussed in the
first section of this brief, nor the genera tenor of substantive due process law discussed by the
Eleventh Circuit in its Gilmere decison. The Frgt Circuit judtifies its rgjection of the familid
association right by essentidly limiting the Supreme Court's family rights cases to ther facts.
According to the Firgt Circuit, these cases do nothing more than prevent governmenta interference
with certain narrow family decisons, such as the right to procreate or the right to make decisons
about a child’s education. See Ortiz v. Burgos, 807 F.2d a 8. The First Circuit has dso held that
the subgtantive due process protection of family rights is not implicated where the dtate action
“dfects the parentd relationship only incidentdly . . . as in the case of unlawful killing by the

police” Pittdey v. Warish, 927 F.2d 3, 8 (1st Cir.), cert. denied, 502 U.S. 879 (1991). The Fourth



Circuit relies on gmilar reasons in rgecting the familid associaion right, citing the Frst Circuit
opinions as support for its concluson. Shaw v. Stroud, 13 F.3d at 804.

These Firgt and Fourth Circuit rulings are inconsstent with both the specifics and the
spirit of the Supreme Court’s family rights decisons, which is evident from the fact that most federd
circuits have regjected the First and Fourth Circuits postion. The Supreme Court’s rulings do not
address smdl, technica areas of persond liberty, as the First Circuit contends. Instead, as noted in
the first section of this brief, the Supreme Court has spoken expansively of its intention to create a
“*privete redm of family life which the gate cannot enter.”” Moore v. City of East Cleveland, 43 1
U.S. at 499 (citing Prince v. Massachusetts, 321 U.S. a 166). The Court has treated the right of
familia association as one of the most fundamental aspects of our conditutiond tradition, and thus
has chosen to read this right as broadly as any other in the condtitutiond pantheon. In light of this
strong protection, the Firgt Circuit's second reason for rgecting the right makes little sense. When
a date actor illegdly imprisons a father, and thus completely dismantles a family for a period of
years, it is illogicd to suggest that the government’s actions “affect the parentd reationship only
incidentdly.” See Pittsley v. Warish, 927 F.24d at 8.

The illegd detention of Mr. Garcia in this case has undermined his family to such an
extent that the family’s relaionships will never be the same. Even if the relationship between the
Garcia children and their father is ultimately repaired, the children will have been forever denied the
father's support and nurturing during severa of therr formative years. This is not an “incidenta”
infringement; it is a ddiberate and severe interference with a congtitutiondly protected relationship.

In contragt to the redrictive view of the Firg and Fourth Circuits, the predominant view is

10



summarized by the Ninth Circuit Court of Appeds, and reflects both the factud redity of the
infringement and the clear implications of the relevant condtitutiond doctrine “[The] condtitutiona
interest in familiad companionship and society logicaly extends to protect children from unwarranted

date interference with ther reationships with their parents” Smith v. Fontana, 8 18 F.2d at 1418.

[1l. THE DISTRICT COURT OF APPEAL’S "TEMPORARY"/"PERMANENT"
DISTINCTION IS INCONSISTENT WITH THE FAMILIAL ASSOCIATION RIGHT

As noted above, the Didrict Court of Appeds did not express an opinion about
whether the right to familial association applies to the facts of this case. Garcia, 677 So.2d at 1293.
The Didrict Court ingtead rdlied on a narrow interpretation of the potentid right, holding that the
right does not apply where “the right to familial association has been only temporarily rather than
permanently taken away.” 1d. a 1294. Presumably this means thet the children in this case could
bring an action for infringement of their right to familid associaion only if the government had
killed their father or imprisoned him until he died. Only two cases are cited for this proposition:
the Ninth Circuit's decison in Smith v, Fontana and a federd didtrict court decison from South
Cardlina, Willard v. City of Myrtle Beach, 728 F.Supp. 397 (D.S.C. 1989). Neither of these cases,
however, supports a “permanent vs. temporary” digtinction in the enforcement of familial association
rights.

The Ninth Circuit's opinion in Smith v, Fontana does not even discuss, much less
lend support to, the distinction relied upon by the Didtrict Court. The Fontana opinion does not

refer to or endorse anything resembling a “permanent imparment” limitation on the familid

11



association right. Although in that case the police had killed the plaintiffs father, that fact was
relevant to the Court of Appeals decision only because the district court had dismissed the plaintiffs
clam on the ground that dtate tort law (such as a wrongful death action) provided the only remedy
for the violaion. The Court of Appedls rgected this on the ground that remedies for substantive due
process violations under Section 1983 were entirely independent of existing date tort remedies.
Smith v. Fontana, 818 F.2d a 1415, The Court of Appeds in Fontana described the familid
asociation right as protecting children from dl “unwaranted date inteference with ther
relationships with their parents” Smith v. Fontana, 818 F.2d a 1418. In truth, this description
easly encompasses both “temporary” and “permanent” imparments.

The Willard decison aso does not support the distinction relied upon by the Didtrict
Court of Apped. Fird, the federa didrict court in Willard did not redy primaily on the
temporary/permanent digtinction in regecting the familid association cdam. Insead, the court relied
primarily on the argument that the familial associaion right did not exist in any context. "[TThis
court adopts the reasoning of those decisions which have refused to create a new cause of action [for
familia associaion] under the rubric of substantive due process” Willard, 728 F.Supp. a 403. The
main caxe relied upon in Willard is the First Circuit's opinion in Ortiz v. Burgos, 807 F.2d 6. As
noted in the previous section of this brief, Ortiz misconsrues the Supreme Court's family rights
decisons, and is serioudy a odds with the prevailing view of the familia association right in other
arcuits.

Second, to the extent that the Willard court relied on the distinction between

permanent and temporary deprivations of a parent, it is sgnificant that the deprivetion in that case

12



was dgnificantly different than the deprivation a issue in this case. In this case, Petitioners father

was illegaly incarcerated for 30 months. In Willard a 17-year-old boy was arested for public
intoxication and held in ajail cdl for merdy four hours before being reeased into the custody of his

mother. The mother and the boy’s father sued the police department for violating their liberty
interest in companionship and associaion with their son. Willard, 728 F.Supp. at 398.

To the extent that Willard rests on the temporary nature of the incarceration as a
judtification for rgecting the plaintiffs familid association clams, the case should be viewed as a
condtitutiond gpplication of the ancient maxim that the law will not redress trividities (de minimis
non curat lex). The Supreme Court has articulated this theme with regard to various congtitutiona
rights See, e.g., Hudson v. M¢Millian, 503 U.S. 1, 9-10 (1992)("The Eighth Amendment’s
prohibition of ‘crud and unusud’ punishments necessarily excludes from conditutional recognition
de minimis uses of physica force. . . ."); Ingraham v. Wright, 430 U.S. 65 1,674 (1977)("There
is, of course, a de minimis levd of impogtion with which the Conditution is not concerned.”).
Amicus does not doubt that a smilar de minimis rule gpplies with regard to the familia associaion
rignt, Therefore, amicus would agree that the Fourteenth Amendment covers only substantia
infringements on the familid associaion right. That standard is eesly met here,

An enforced isolation from one's father for two and one-hdf years cannot serioudy
be considered “de minimis” Likewisg, it is not difficult to distinguish between the loss of a father's
companionship for 30 months and the loss of a son’s companionship for four hours. Respondents
actions in this case condtituted a serious, substantid, and long-term impairment of Petitioners rights.

Certainly the damage done by this violation would have been even more serious if Respondents had

13



killed Mr. Garcia. But this is a difference of degree, not a difference in kind. Differences of degree

in violaions of conditutiona rights may be taken into account a the damages stage of a Section
1983 action, but they should not be used as a judification for denying relief dtogether for a clear
violation of those rights. See Carey v. Piphus, 435 U.S. 247, 257 (1978)(plaintiff in avil rights
action must be compensated “fairly for injuries caused by the violation of his legd rights’).
Petitioners podtion in this case is, in the end, based as much on common sense as
on the clear direction of the condtitutional case law. In sum, it makes no more sense to hold that the
familid associaion right can only be triggered by a government officer’s killing of a parent than it
does to hold that excessive force clams under the Fourteenth Amendment could only be brought if
the police kill a prisoner. Plantiffs should not be denied redress for a violation of their condtitutiona

rights Smply because the government did not exterminate those rights permanently.
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CONCLUSION

Respondents' illegdl incarceration of Petitioners father denied Petitioners their right

to familid association and companionship under the Fourteenth Amendment. The decison of the

Didtrict Court of Appeds denying redress for this congtitutional violation should be reversed.
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