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PRELIMINARY STATEMENT 

Plaintiffs/Appellants, Ronnie and Judith Woodall, will be 

referred to as " t h e  Woodalls"; Defendant/Appellee, The Travelers 

Indemnity Company, will be referred to as "Travelers. Amicus 

Curiae Florida Defense Lawyers Association will be referred to as 

I' FDLA . 'I 

References to t h e  appendix will be denoted as (A. - followed 

by the appropriate appendix and page number). 



STATEMENT OF THE CASE AND FACTS 

Amicus Curiae FDLA respectfully adopts t h e  statement of the 

case and f a c t s  contained in Respondent Travelers’ answer brief. 
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SUMMARY OF ARGUMENT 

This Court should not retreat from the well-reasoned principle 

set forth in Kilbreath that the cause of action against an 

underinsured/uninsured motorist carrier accrues at the time of the 

accident. No statutory or policy reason exists for a different 

accrual rule as to underinsured motorist coverage. The 

underinsured motorist carrier, like t he  uninsured motorist carrier, 

is in a position similar to t h e  tort-feasors. The cause of action 

accrues on the date of the accident. The language in the under- 

insured statute existing at the time of the Woodalls claim, Section 

6 2 7 . 7 2 7 ( 6 ) ,  Florida Statutes (1987)’ does not dictate a different 

result. Procedural requirements do not affect the accrual date. 

In addition, the date the cause of action accrued against the 

underinsured motorist carrier is not affected by a plaintiff’s 

failure to comply with contractual requirements. Coverage attaches 

at the time of the accident. This Court in Kilbreath held that 

contractual conditions precedent do not affect the accrual date. 

The Woodalls‘ contract stated that the Travelers would not pay 

underinsured coverage until limits of applicable liability policies 

were met and the Woodalls met conditions precedents. These clauses 

did not prevent the Woodalls from suing Travelers in fact or as a 

matter of law. The accrual date is not affected by contractual 

procedural requirements. 

- 2 -  
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ARGUMENT 

ISSUE I: WHETHER THE KILBREATH RULE THAT THE 

FEASOR AND THE UNINSURED MOTORIST 
CARRIER ACCRUES ON THE DATE OF THE 

FEASOR' S LIABILITY COVERAGE LIMIT IS 
LESS THAN THE INJURIES SUFFERED BY 
THE INJURED PARTY. 

CAUSE OF ACTION AGAINST THE TORT- 

ACCIDENT APPLIES WHERE THE TORT- 

This Court's decision in State Farm Mutual Automobile 

Insurance Co. v. Kilbreath, 419 So. 2d 632 (Fla. 1982) established 

that the cause of action accrues and the statute of limitation 

against an uninsured/underinsured carrier begins to run on the date 

of the accident rather than the date of compliance with conditions 

precedent in the insurance contract. In this present appeal, the 

Woodalls argue t h a t  the Kilbreath decision should not apply to 

underinsured motorist coverage. Instead, the Woodalls argue that, 

in a suit for recovery of underinsured motorist benefits, the 

statute of limitation does not begin to run until (1) after the 

injured party has settled a claim with the liability insurer for 

limits of liability, and the settlement does not fully satisfy the 

claims for personal injuries, or (2) when the underinsured motorist 

carrier refuses to pay. Either rule would create an artificial 

distinction unsupported by law or by policy between uninsured 

motorist coverage and underinsured motorist coverage. The 

Woodalls' position should be rejected by this Court. 

This Cour t  recognized in Kilbreath that: 

[ T l h e  cause of action for an uninsured/under- 
insured motorist claim arises on the date of 
the accident with an uninsured/underinsured 
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motorist since the right of action stems from 
the plaintiff's right of action against the 
tortfeasor. The statute of limitations thus 
begins to run on the date of the accident 
rather than on the date of compliance with the 
conditions precedent contained in the insuring 
agreement. 

Kilbreath, 419 So. 2d at 633. This Court stated that the uninsured 

motorist statute merely provides a new "procedure" by which the 

insured may recover his loss against his own insurer. Id. at 634. 

The loss arose at the time of the accident and stems from the 

plaintiff's right of action against the tort-feasor. As this Court 

recently stated in State Farm Mutual Automobile Insurance Co. v. 

Lee, 678 So. 2d 818, 819 (Fla. 1996), the Kilbreath decision "took 

into account the fact that the uninsured motorist statute gives the 

insured the same cause of action against the insurer that he has 

against the uninsured/underinsured third-party tort-feasor for 

damages for bodily injury . Accordingly, the statute of 

limitations begins running against the uninsured/underinsured 

motorist carrier at the same time it begins running against the 

tort-feasor. 

In short, the Kilbreath decision recognizes that the damages 

sought in an action against an uninsured/underinsured motorist 

carrier arise from the automobile accident. In fact, the Woodalls 

admit in page 34 of their initial brief to this Court that the 

personal injuries suffered by Mr. Woodall in the accident were the 

"basis for his cause of action" and the "measuring stick to 

determine whether or not Mr. Woodall had a cause of action." There 

was one accident, one date of injury and one date when the statute 

- 4 -  
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of limitation begins to run for recovery of such injury. The 

underinsured/uninsured motorist statute merely provides a new 

"procedure" by which the injured party can recoup damages for his 

injuries. Kilbreath, 419 So. 2d at 634. The damages sought in a 

claim for uninsured or underinsured motorist coverage are those 

resulting from the automobile accident. Because the injury for 

which recovery is being sought against the tort-feasor as well as 

the underinsured or uninsured motorist carrier occurred during the 

accident, the cause of action to recover for such injuries must 

also accrue at the same time. 

Furthermore, the public policy behind uninsured/underinsured 

motorist coverage is to ensure "that every insured is entitled to 

recover for the damages he or she would have been able to recover 

if the offending motorist had maintained a policy of liability 

insurance . . .  Therefore, the uninsured motorist carrier should be 

considered the tortfeasor's liability insurer with policy limits as 

set forth in t h e  uninsured motorist policy." Foremost Ins. Co. v. 

Warmuth, 649 So. 2d 939, 941 (Fla. 4th DCA 1995). The public 

policy behind uninsured/underinsured motorist coverage supports the 

rule that the statute of limitations begins to r u n  on the date of 

the accident. 

In addition, this Court's recent decision in does not 

undercut this argument. Lee, 678 So. 2d at 818 .  In Lee, this 

Court held that the statute of limitations for an insurance 

company's failure to pay personal injury protection no-fault 

benefits will run when the insurer breaches its statutory 

-5 -  



obligation to pay. Id. at 821. Because the Lee decision involved 
no-fault coverage, the insurance company is not in the same 

position as the tort-feasor and Kilbreath does not apply. u. at 
820 * 

Uninsured/underinsured coverage, which assumes the avail- 

ability of a third party tort action, differs from no-fault 

coverage. Huqhes v. State Farm Mutual Auto. Ins. Co., 294 So. 2 d  

3 9 8 ,  400 (Fla. 1st DCA 1974). The PIP insurer may not use sub- 

stantive defenses available against the tort-feasor while the 

uninsured motorist carrier may. See Allstate Ins. Co. v.  Boynton, 

486 So. 2d 552, 557 (Fla. 1986) (substantive defenses of t o r t -  

feasor available to uninsured motorist carrier). Because the PIP 

insurer is not in a similar position as the tort-feasor, the 

running of the statute of limitations against the tort-feasor does 

not dictate the running of the statute of limitations against the 

PIP insurer. In short, the relationship between the PIP insurer 

and the insured is merely that of a contractual one. The date of 

the accident is unimportant. In contrast, claims for underinsured 

motorist coverage not on ly  sound in contract but also sound in 

tort. See Lee, 678 So. 2d at 820; Burnett v. Fireman’s Fund Ins. 

CO., 408 So. 2d 838 (2d DCA), review denied, 419 S o .  2d 1197 (Fla. 

1982). 

T h e  underinsured motorist statute relied upon by the Woodalls, 

Section 627.727(6), Florida Statutes (19871, does not affect the 

date the statute of limitations begins to run. This Court in 

Department of Transportation v. Soldovere, 519 So. 2d 616, 617 

- 6 -  



(Fla. 1988) I held that statutory procedural requirements do not 

abrogate the general rule that a cause of action accrues when the 

injury occurs and damage is sustained. In Soldovere, the Court 

addressed Section 768.28(6), Florida Statutes (1981) I which 

required that a notice of claim be filed with the Department of 

Insurance and a response received before suit could be brought 

against the Division of Drivers Licenses. This Court noted that 

the statutory conditions precedents were merely procedural 

requirements and did not affect the accrual of the action. The 

Kilbreath rule applied despite the statutory requirements. 

Likewise, Section 627.727(6), Fla. Stat. (19871, merely 

established a procedure by which the injured party may recover 

underinsured motorist coverage. The Woodalls contend that the 

following language in Section 627.727(6), establishes the date in 

which the statute of limitations begins to run against an 

underinsured motorist carrier: 

If an injured party or in t h e  case of death, the personal 
representative agrees to settle a claim with a liability 
insurer and its insured f o r  the limits of liability, and 
such settlement would not fully satisfy the claim f o r  
personal injuries or wrongful death so as to create an 
underinsured motorist claim against the underinsured 
motorist insurer . . .  however, in such action [against the 
underinsured motorist insurer], the liability insurer’s 
coverage must first be exhausted before any award may be 
entered against the underinsured motorist carrier.-.. 

The Woodalls argue that this language in 627.727(6) I Fla. Stat. 

(19871, creates a statutorily mandated accrual date which 

overrules Kilbreath. The Woodalls’ interpretation is incorrect. 

This language merely establishes the 1987 procedure that must be 

followed by an insured before recovery may be made against the 
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underinsured carrier. The language does not alter the fact that 

the claim against the underinsured carrier arose when the injured 

party was injured by an underinsured motorist. The date in which 

the statute of limitations begins to run does not change each time 

the underinsured carrier statute is amended to reflect altered 

procedures. Statutory procedural requirements do not alter the 

date the cause of action accrues and the statute of limitations 

begins to run. Soldovere, 519 So. 2d at 617. 

The Woodalls' focus on specific statutory procedures for 

uninsured/underinsured motorist carriers fails to recognize that 

Florida law clearly allows an insured to file suit against the 

uninsured/underinsured carrier even if the tortfeasor is not sued. 

Hartford I n s .  Co. v.  Minaqorri, 675 So. 2d 142, 143-44 (Fla. 3d DCA 

1996) (neither statutory provisions nor contract terms required 

injured party to proceed against tort-feasor or FIGA before suing 

UM carrier) ; see also Jones v. Inteqral Ins. Co., 631 So. 2d 1132, 

1133 (Fla. 3d DCA 1994)(argument that must file suit against tort- 

feasor before suing UM carrier has been "long decried by Florida 

law"); Soliday v. State Farm Mutual Ins. Co., 497 So. 2d 717 (Fla. 

3d DCA 1986) (per curiam); Arrieta v .  Volkswaqen Ins. Co., 343 So. 

2d 918 (Fla. 3d DCA 1977) 

Finally, the Woodalls argue that the accrual date of a cause 

of action against underinsured motorist coverage differs from that 

of an uninsured motorist carrier because a different statutory 

procedure must be followed. The Woodalls argue that the 1987 

amendment to Section 627.727 (6) provided a separate statutory 

- 8 -  



scheme for underinsured coverage and mandates a different accrual 

date. Section 627.727(6), Fla. Stat. (1987). Again, procedural 

requirements do not affect the date the statute of limitations 

begin to run. Soldovere, 519 So. 2d at 617. In addition, 

underinsured coverage is a subset of uninsured coverage. Arrieta, 

343 So. 2d at 921; Dewberry, 363 So. 2d at 1081 n.5 (references to 

uninsured coverage encompasses underinsured coverage because 

statutory definition of uninsured vehicle at time included 

underinsured vehicles). At the time of t h e  Kilbreath decision the 

uninsured motorist statute encompassed underinsured motorist 

coverage. Dewberry v. Auto-Owners Ins. Co., 363 So. 2d 1077, 

1081 n.5 (Fla. 1978). Kilbreath applies to underinsured coverage. 

No policy reason exists for an injured party who is entitled 

to underinsured benefits to be in a better position than an injured 

party who is entitled to uninsured benefits. In Dewberry, this 

Court recognized that the uninsured motorist statute was only 

intended to allow the insured the same recovery which had been 

available to the insured had the tort-feasor been insured to the 

same extent as the insured himself. "It could not have been 

intended to place the insured who was injured by an underinsured 

motorist in a better position than one who was harmed by a motorist 

having the same insurance as the insured". Dewberry, 363 So. 2d at 

1081. The cause of action for underinsured and uninsured motorist 

coverage should  accrue at the same time, Otherwise a plaintiff's 

misunderstanding of whether the tort-feasor has liability coverage 

could result in unjust results. While the plaintiff is waiting for 

-9- 



the cause of action for underinsured benefits to "accrue" under the 

Woodalls' analysis, the statute of limitations will run as to 

uninsured benefits if in fact the tort-feasor is uninsured or 

becomes "uninsured" because of insurance company insolvency. When 

the statute of limitations runs should not depend upon whether the 

tort-feasor's liability coverage is exceeded by the amount of 

damages suffered by the injured party. Whether the tort-feasor had 

liability insurance should not affect the accrual date. By way of 

illustration, the following chart shows the inconsistencies in the 

Statute of Limitations Runs 
Five Y e a r s  from D a t e  of 

Accident 

Tort-Feasor is uninsured. 
Injured party has uninsured 
coverage. 

II 

Woodalls' approach: 

II 

- .  

Tort-Feasor has liability 
coverage. Injuries within 
coverage limits. 

Tort-Feasor has liability 
coverage. Injuries not within 
coverage limits but injured 
party does not have 
underinsured motorist 
coveraqe. 

Statute of Limitations Runs 
From Date Settlement with 

Tort-Feasor Does Not: Satisfy 
Claim 

Tort-Feasor has liability 
coverage. Injuries exceed 
limits, and injured party has 
underinsured motorist coverage 

In conclusion, the cause of action for recovery of injuries 

suffered in an motor vehicle accident accrues as of the date of the 

accident. The uninsured/underinsured motorist statute places the 

-10- 



underinsured/uninsured carrier in a similar position as the tort- 

feasor. Accordingly, the cause of action against the underinsured/ 

uninsured carrier accrues and the statute of limitations begins to 

run on the date of the accident. The public policy behind 

uninsured/underinsured coverage dictates such a rule. 

The uninsuredlunderinsured motorist statute merely provides a 

different "procedure" by which the injured party's damages may be 

recovered. The Woodalls as a matter of law could have brought suit 

against Travellers at any time. The fact that a tort-feasor had 

liability insurance should not result in the delay in the running 

of the statute of limitations. The Woodalls' argument that the 

running of the statute of limitations as to an underinsured carrier 

is totally unrelated to the date of accident will undercut 

established law and would undercut the policy behind underinsured 

and uninsured motorist coverage. This Court's decisions in 

Kilbreath and Soldovere dictate that the cause of action accrues at 

the date of the accident for underinsured motorist coverage. 

-11- 



ISSUE 11: WHETHER THE KILBREATH HOLDING THAT 
THE PROCEDURAL REQUIREMENTS IN AN 
TJNINSURED/UNDERINSURED POLICY DO NOT 
AFFECT THE DATE THE CAUSE OF ACTION 
ACCRUES APPLIES WHEN THE INSURANCE 
POLICY STATES THE INSURER WILL NOT 
PAY UNTIL ALL APPLICABLE BODILY 
INJURY LIABILITY POLICIES HAVE BEEN 
USED UP. 

The uninsured/underinsured motorist statutes provide a 

procedure by which an injured party may recover losses against his 

own insurer when the tort-feasor does not have liability insurance 

or where the tort-feasor's liability insurance limits do not cover 

the extent of injury of damage to the injured party. The insured 

has the same cause of action against its insurer that he would have 

against the tort-feasor for damages for bodily injury. For both 

the tort-feasor and the underinsured/underinsured motorist carrier, 

the date on which the statute of limitations begins to run is the 

date of the accident. Kilbreath, 419 So. 2d at 634. 

T h e  Woodalls' policy provides that the insureds must have met 

all conditions precedent before bringing suit against the carrier. 

The policy also states that the insurer will not pay until all 

applicable bodily injury liability bonds or policies have been used 

up. ( A . 4 ,  p. 17) The Woodalls characterize these clauses as "no 

action/exhaustion" clauses. The Woodalls argue that these 

contractual provisions affect the accrual date of the cause of 

action and the beginning of the running of the statute of 

limitations. Under Kilbreath and Soldovere, the Woodalls' 

argument must fail 

--12- 
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In the Kilbreath decision, this Court refused to alter the 

accrual date and the date the statute of limitations begins to run 

because of conditions precedent contained in the insuring 

agreement. In Kilbreath, the conditions precedent were a 

requirement to attempt to reach an agreement with the insurance 

company as to the amount of damages and a requirement to arbitrate. 

Kilbreath, 419 So. 2d at 634. Like the Woodalls' policy, the 

policy in Kilbreath provided that "no action shall lie against the 

insurer unless as a condition precedent thereto there shall have 

been full compliance with all terms of the policytt. a. The 
Kilbreath Court noted that while the insured could not file suit 

against the insurance company until the conditions precedent were 

met, neither condition affected when the cause of action arose 

because the conditions precedent were merely "remedies" to exhaust 

before suit, Id. Similarly, a statement in a policy that claims 

will not be paid until the liability limits of other policies have 

been used up also should not affect when the cause of action arose. 

In a previous brief, the Woodalls argued that the contractual 

language complained of does not constitute a condition precedent 

but instead is a condition subsequent. The Woodalls explained that 

"conditions subsequent" apply after the risk has attached (A.3, 

p . 2 2 ) .  This argument correctly recognizes that the conditions in 

the Woodalls' contract do not affect the accrual of the cause of 

action and the related attachment of the risk. 

The contractual language on its face does not affect the 

accruing of the cause of action. The language recognizes that 
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coverage already exists even though procedural requirements have 

not been met by the insured: 

Legal action may not be brought against us 
under any coverage provided by this policy, 
unless the insured has fully complied with all 
the provisions of the policy. 

(A.4, p.l7)(emphasis added) The language at issue does not affect 

whether coverage exists and the corresponding accrual of the cause 

of action but only deals with procedural matters. The Travelers' 

policy language at issue does not affect the establishment of 

coverage, but instead only affects the recovery of coverage. 

Furthermore, the plain language of the "condition" as to exhaustion 

of policy limits does not even require any action to be taken by 

the Woodalls, it merely states a time of payment by the insurer. 

In addition, the Woodalls' argument that somehow they were 

prevented from filing suit by this language is unsupported by the 

record evidence. The Woodalls knew or should have known that case 

law established their right to file suit against Travelers. See 

Apodaca v. Old Securitv Casualty Ins. Co., 348 So. 2d 677 (Fla. 3d 

DCA 1977) (insured could file suit even when contract stated that 

no suit could be brought until after judgment was obtained against 

the tort-feasors; Arrieta, 343 So. 2d at 918. The Travelers did 

not advise the Woodalls that they could not file suit because of 

the contractual language and then thereafter state that the 

contractual language was invalid and did not bar a suit. No 

factual support exists for estoppel. The Woodalls could have and 

should have filed suit against Travelers during the statute of 

limitations period. 

-14- 



In any event, t h e  Woodalls’ policy language, like the policy 

language in the Kilbreath decision, merely sets up procedural 

requirements which do not affect the running of the statute of 

limitations. Kilbreath, 419 So. 2d at 634; Soldovere, 519 So. 2d 

at 617. When t h e  statute of limitations begins to run should not 

be dependent on actions taken by the person against whom the 

statute of limitations is applied. 

In summary, the case law is clear that the Woodalls could have 

and should have filed suit against Travelers prior to the running 

of the statute of limitations. The  Woodalls failed to do so within 

the statute of limitations period. Accordingly, the trial court 

appropriately granted summary judgment in favor of Travelers, and 

the First District Court of Appeal appropriately affirmed the 

summary judgment. 
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CONCLUSION 

The certified question should be answered in the positive. 

Kilbreath applies to this case. The Kilbreath decision dictates 

that contractual provisions which require action to be taken by an 

insured before recovery of uninsured/underinsured motorist benefits 

do not affect the time the statute of limitations begins to run. 

Because the uninsured/underinsured motorist carrier is in a similar 

position as the tort-feasor, t h e  statute of limitations against the 

underinsured/uninsured motorist carrier begins to run on the date 

of the accident. No public policy or statutory support exists for 

treating an underinsured motorist carrier differently from an 

uninsured motorist carrier because the only difference is whether 

the tort-feasor had liability insurance. 

The decision of the First District Cour t  of Appeal should be 

affirmed. 

Respectfully submitted, 
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S ~ E P H E N  E. DAY 
Florida Bar No.: 110905 
RHONDA B. BOGGESS 
Florida Bar No.: 822639 
Barnett Center, Suite 3500 
50 North Laura Street 
Jacksonville, Florida 32202 

Attorneys for Amicus Curiae, Florida 
(904) 3 5 6 - 0 7 0 0  

Defense Lawyers Association 
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RONNIZ WOODALL and 
\JUD 1 Ti1 WOODALL, 

Appcllants, 

I N  THE D I S T R I C T  COURT O F  APPEAL 
F I R S T  D I S T R I C T ,  S T A T E  O F  F L O R I D A  

NOT FINAL UNTIL TIME E X P I R E S  TO F I L E  
MOTION FOR REHEARING AND D I S P O S I T I O N  
THEREOF IF F I L E D  

V. 

TRAVELERS INDEMNITY COMPANY, 

Appellee. 

/ 

CASE NO. 9 5 - 3 2 9 3  

Opinion filed Scpteinber 11, 1996. 

An appeal from the Circuit. C o u r t  for Alachua County. 
Nath C. Doughtic, Judge. 

R o b e r t  J. Denson & Xichard J .  Dclmond, of R o b e r t  J .  Denson, P . A . ,  
Gainesville, f o r  Appellant. 

D e b o r a h  C .  Drylie, of Jones, C a r t e r  & Drylie, P . A . ,  Gainesville, 
for Appellee. 

MICKL," ,  J. 

Appellants, Ronnie Woodall and his wife Judith Woodall, appeal 

a final summary judgmcnt declaring their action f o r  uninsured ( U M )  

motorist. benefits barred by the statute of limitations. We affirm 

I 

on the  authority of S t a t e  Fa rm Mutual Automobile Insurance Co. v. 

Kilbreath, 419 S o ,  2d 6 3 2  (Fla. 1982). However, we certify a 

question of great importance based on the fac t s  of this case. 
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On December 15, 1387, while insured by the Travelers Indemrity 

Company (Travelers), Ronnie woodall was injured in an automobile 

accident caused by an underinsured motorist. The Travelers p o l i c y  

held by Woodall contained t h e  following pertinent provisions: 

We will pay damages that t h e  insured is legally 
entitled to recover from the owner or ope ra to r  of 
an uninsured motor vehicle because of bodily injury 
s u f f e r e d  by t h e  insured and caused by accident. 
Liability for such damages must arise o u t  of t h e  
ownership, maintenance o r  use of the uninsured 
motor vehicle. 

nlv a f w  We will make Davment under this coveraap o 
the limits of liabilitv have been used UR under all 
a ~ ~ l  icable bodi  lv i n i u r v  liabilitv bonds or 
golicics. 

The insured's right to recover these damages from 
the owner or o p e r a t o r  of an uninsured motor vehicle 
and the amount cf these damages will be  agreed to 
by the insured and us. Disagreement as to such 
right o r  amounts of damages will be settled by 
arbitration upon written request of the insured or 
us. 

* * * 

Leqal action mav n o t  be brousht aaainst us under 
anv Coverage B rovided under this Dolicv, unless the 
insured has fullv c o r n ~ l i c d  w i t h  all the Drovisions 
of the Dolicv. 

(Emphasis added). 

On September 9, 1993, almost  s i x  y e a r s  after the accideEt, the 

tortfeasor's bodily injury liability limit of $10,000.00 was 

tendered t b  the Woodalls. Thereafter, the Woodalls submitted a 

filed the instant lawsuit aga ins t  Travelers f o r  recovery of UM 

n 
- L -  
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benefits. Travelers in turn moved f o r  summary judgment on the 

grounds  that t he  statute of limitations barred the action. The 

l o w e r  court entered summary judgment in favor of Travelers, citing 

as a u t h o r i t y  the Florida Supreme Court's holding in Kilbreau that 

a cause of action f o r  an uninsured/underinsurcd motorist claim 

arises on the date of the accident with an uninsured/underinsured 

motorist since the  right of action stems from the plaintiff's riyhf 

In Kilbrca th ,  the plaintiff's policy language provided tha t  no 

action shall lie against the insurer u n l e s s ,  as a condition 

precedent thereto, there shall have been full compliance with, the 

terms of the policy. The two pertinent conditions precedent 

therein were (1) an e f f o r t  to agree amicably on the issue of 

entitlement and amount of damages, and failing that, (2) 

arbitration. The court h e l d  that, while both w e r e  conditions 

precedent to an action against the insurer, neither had any effect 

on when the cause of action arose. u. at 634. sub iudicc, the 

Travelers policy contains an additional proviso that payment will 

be made only after the limits of liability have been used up under 

all applicable bodily i n j u r y  liability policies. Arguably, by its 

very terms, this clause effectively provides that the statute of 

limitations on t he  Woodalls' claim f o r  UM benefits was not 
1 

triggered until Travelers became obligated to make payments under 

the policy and failed to do so, thereby creating a cause of action 

on the date the contract was breached. Certainly, it can be argued 

- 3 -  



that while the Woodalls were awaitinq the offer of the  tortfeasor's 

policy limits, they a l s o  had t h e  option to file an action against 

Travelers. However, by the very terms of the Travelers policy, the 

Woodalls' opportunity to recover UM benefits was obviated until the 

tortfeasor's liability insurer tendered payment. The tortfeasor's 

i n su re r  tendered payment beyond t he  applicable statutory time limit 

under Kilbreath, and, when the Woodalls tu rned  to Travelers for 

recovery: T r ~ v p l ~ r ~  reLied n:? t h e  s t ~ t u t o  cf L i r , l t ~ t i o n s  2s a bar. 

UncerEain  as t o  whether  the court i n  KilbrPath envisioned such a 

result, and considering the issuc presented in this appeal to be a 

m a t t e r  of great p u b l i c  importance, we certify t h e  following 

question t o  the Florida Supreme Court: 

Whether t he  h o l d i n g  in Kilbr~ath applies when a 
plaintiff 's UP1 p o l i c - 9  c o n t a i n s  a no - 
action/exhaust:ion clause providing that payment 
w i l l  be  mad? only after the limits of liability 
have been used up under all applicable bodily 
i n j u r y  liability policies. 

AFFIRMED. 

WEBSTER and LAWRENCE, JJ - ,  CIONC'LTR. 

- 4  - 



I?! TEE CIRCLTIT COURT, EIGHTH 
JUDICIAL CIRCUIT, IN A N D  YO€< 
ALACIIUA COUNY'Y , E ' L O R I D A  

CASE NO.: 93-4147 

DIVISION: J 

RONNIE WOODALL and 
,JUDITH WOODALL, h i s  wife, 

Plaintiffs, 

V S  

TIIE TRAVELERS I N D E M N I T Y  
COMPANY, 

Defendant. 
..- / 

F I N A L  SUMMARY ,JUDGMENT 

This cause came before the Court upon the Motion f o r  Summary 

Judgment by t h e  D c f  endant, The 'Travelers Indemnity Company, and €he 

Court being fully advised in t h e  premises, and having an Order 

grantiny Defendant's, The Travelers Indemnity company, Motion for 

Summary Judqment, it is hereby ORDERED AND ADJUDGED A S  FOLLOWS: 

1 .  F i n a l  Summary Judgment is entered in f a v o r  of the 

Defendant, T h e  Travelers Indemnity Company. Farm Mutual Au- 

Lnsurancc x ~ .  . .- Co. v .  Kilhrcath, 4 1 9  So.2d 6 3 2  (Fla. 1982). The cause 

of action for an uninsured motorist claim arises on the date of the 

accident with an uninsured motorist since thc right of action stems 

from the plaintiff's right of action against t h e  tort feasor. 'The 

action by  the Plaintiffs, Ronnie Woodall and Judith Woodall, his 

wife, was not timely filed. 

2. Based upon the above and based upon the rationale set 

forth in this Court's O r d e r  granting the Motion for Summary 

Judgment, the Court enters judgment in favor of Defendant, The 

Travelers Indemnity Company, and against Plaintiffs, Ronnie Woodall 

and Judith Woodall, his wife, and Plaintiffs shall take nothing by 



this act i .on and s h a l l  go hence without day. T h e  Court reserves 

jurisdiction f o r  the rlefentlmt to f i  le a notion requesting t a x a b l e  

costs, i.f any, incurred in t h i s  action. 

DONE AND ORDERED i n  C h a m b e r s  at Gainesville, Alachua County, 

C E R T I F I C A T E  OF S E R V I C E  

I HEREBY C E R T I F Y  t h a t  a copy of the above and foregoing has 
been furnished to Robert  J. Denson, E s q . ,  P . O .  Box 2 9 4 0 ,  

- 0 .  Box 
3 2 6 0 2 ,  by U.S. Mail, this Esw- day of 

Gainesville, Florida 32602 and Deborah C. Drylie, 

1995. 
SR!G!NAL SiGNEO F Y. 

JLr2;;;AL As::;s; . j  '. 

p P " -,, '* PATFiiC1b a. >>&.  

_I - 
Judicial Assistant 
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PRELIMINARY STATEMENT 

Reference to t h e  Record on A p p e a l  will 

-- f ( - ~ , I l o w e d  by the approprizte page r i ~ n : b t ? r )  . 

T -r. -3 11 d L L i ; ~ t s  ,:- r -  7- of hearings will be denoted 

followed by the approp i - i a te  page number.)  . 

Th? ? l a i r i t i f  f s / A p p e l l a n t s ,  R o r i r i i e  arid 

, ., . will he L-e fe r r -ed  to as "the Wocdalls" ; Defendan t /Appe l lee ,  ~ n e  

ILav :? le r s  Indemnity Company, wili be referred tc: as 

"Travelers" ~ 

->.- 

4 
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STATEMENT OF THE CASE AND THE FACTS 

On OY about December 1 5 ,  1987, John  D. Stewart., JL', was 

wheels. As a result of t h e  accident, Ronnie Woodall w a s  

in j ured . 

A t  t he  time of 'chis accidenr., M r .  Stewart had an 

insurance policy with S u p e r i o r  Insurance Company which 

provided $10,000.00 coverage f o r  bodily i n j u r y  l i a b i l i t y .  

Suit w a s  f i . l ed  against M r .  Stewart and it w2z.s not  u n t i l  

September 9, 1533 t h a t  the full policy l i r n i t s o f  ~hhi.s coverage 

w e r e  tendered to t h e  Woodalls. As required, the Woodalls then 

r -equested Travelers' permiss ion  t o  settle w i t h  Mr. Stewart f o r  

his policy 1imi"cs and to pursue an uninsured motorist claim. 

Travelers, alleging t h a t  the statute of l i m i t a t i o n s  had run as  

to the uninsured motorist claim, r e f u s e d  to give consent to 

settlement. The Woodalls t h e n  accepted p a p i i i l t  o f  t h e  policy 

limits and subsequently released MI-. Stewart arid his 1 lability 

i n s u r a n c e  c a r r i e r  from any f u r t h e r  l i a b i l i t y  regar-diricj this 

- matter .  
4 

The Woodalls then tu rned  to their o w n  i n su rance  carrier, 

Travelers, seeking benefits provided by their u n i n s u r e d  

motorist coverage, in t h a t  rhe Woodalls' alleged that their 

damages exceeded t h e  policy limits provided by Mr. Stewart's 

1 



policy. The Woodal1.s a l l e g e  t h a t  on November 1 2 ,  1.333, 

Travelers breached i t s  ccntrsct of insurance with the P7aodalls 

by denying  coverage under the policy, by incorrectly all~ging 

A Complaint [R - 11 W , ~ S  filed on December 14, 1333 a:?d 

Amended C o m p l a i n t s  [R - 9 a n d  F. - 231 w e r e  filed on January 

10, 1.994 and June  3 0 ,  1994. On July 13, 1994, Travelers filed 

a Motion to Dismiss Second Anended Complaint [R - 471 which 

was based on a t h e o r y  t h a t  the  statute of Limitations had run 

T h i s  Motion to D i s m i s s  was d e n i e d  by a detailed Order with 

5;ndings of fL2ct [R 671 by C i r c u i t  Judge W. 0. Beauchamp 

en te red  on September 2 7 ,  1934. Travelers subsequently filed 

a M o t i o I 1  f o r  Summary JudginbltI1t [ H  - 1831 011 J u l y  28, 1995, 

again u n d e r  the same theory  r.h;it the statute of limitations 

had run. C i r c u i t  Judge N a t h  C. D o u g h t i e ,  ignoring t he  fact 

f i n d i n g s  of C i r c u i t  Judyc- W.0. Beauchatnp, en tered  his O r d e r  

GI-antirig Motion for Summary Judgment [R - 2331 which w a s  filed 

:>n A u g u s t  1 0 ,  1995. The F i n a l  Sumw,.liry Judgment  [E - 2 3 7 :  w2S 

e n t e r e d  on August 15, 1995 

The applicable statutes art? section 627.727, Flor ida  

S t a t u t e s  (1987) ; Section 95.11 (2) (b)  , Flo r ida  Statues; Section 

- 9 5 . 0 3 ,  Florida S t a t u t e s ;  and Section 95.031, Florida Statutes. 

T h e  express language of t.he Travelers uninsured motorist 
4 

insurance policy provides: 

We will make payment u n d e r  this coverage only  a f t e r  
the limits of liability have been used up under all 
applicable bodily i n j u r y  liability bonds or 
policies. 

2 
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The  express language of E h e  Travelers policy also 

provides : 

Legal action may not be brought against 11s u n d e r  
<?.iny coverzge provided by this pol i .cy ,  unless the 
i n s u r e d  has f u l l y  complied with all the provisions 
of the p o l i c y .  

This appeal w a s  t i m e l y  f i l e d  by Notj.ce of Appeal [K - 

2451 clri Septetnber 9 ,  1995. 

3 
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SUMMFLRY O F  ARGUMENT 

facts ar,d law of t h i s  c a s e .  'The lower c o u r t  e n t e r e d  311 Ordez- 

S~-z.nt ing Summary Judgment: c r r o ~ i e o ~ ~ l y  predicated :3n d theory 

that t h e  s t a t u t e  o f  limitations had r u n .  The l o w e r  cnurt 

failed to correctly apply  Sec t ion  6 2 7 . 7 2 7  ( 5 )  , Florida S t a t u t e s  

(1987), i n  de te rmin ing  when the cause of action a c ~ r u ( ? d .  

Sec t ion  6 2 7 . 7 2 7  ( 6 )  , Flo r ida  S t a t u t e s  (1987) , providcs t h ~ t  an 

uninsured  motorist claim i s  c r e a t e d  when an i n j u r 2 d  person 

arjrces t o  s e t t l e  a claim w i t h  a l i a b i l i t y  insurer arid :ts 

i n s u r e d ,  aad such  se t t l emen t  w c u l d  not f u l l y  s a t i s f y  the c l a im  

for pe r sona l  i n j u r i e s .  The lower c o u r t ,  r e l y i n g  OII outdated 

case l a w  as  a u t h o r i t y ,  determined t h a t  the uninsured  m o t o r i s t  

17ausc of a c t i o n  accrued on t h c  date of t h e  a c c i d e n t ,  $3ilmost 

s i x  years before  t h e  a p p l i c a b l e  s t a t u t e  p rov ides  the uninsured 

motor i s t  claim w a s  created 

The Woodalls contend rhat the cause of a c t i o n  arose 

P i t - h P Y  a t  t h e  t i m e  t h a t  thc claim was c r e a t e d  1 1 r . d ~ ~ -  t.h.- 

u r o v i s i o n s  of t h e  a p p l i c a b l e  s t a t u t e ,  or i n  t h e  a l t e r n a t ' i v c - >  

at the t i m e  t h a t  T rave l e r s  br-eached t h e  insiur-ance cnn ' r rac i t  bv 

its d e n i a l  of coveraqe, which i s  c o n s i s t e n t  w i t h  th? u e n p r a l  

I c o n t r a c t  l a w  of Florida. In e i t h e r  circumstance, suit was 

t imely  f i l e d  against T r a v e l e r s  be fo re  t h e  running of t h e  five- 
4 

year statute of l i m i t a t i o n s .  
I 

' The Woodalls further cont-.end t l h t  the D l a i r i  l anuuaac  of 

t h e  insurance policv, which includes a "no action" s r o v i s i o n  

'I 



condi t ions  subsequent se t  forth i n  another p rov i s ion  of t-he 

po l i cy  a re  satisfied, must: be constr:.ird A C  f - n l l i n y  t h e  s t a t c r e  

are satisfied. 

A n  insurance cont rac t  i s  essentially an adhesior, contx-act 

in which the insureds  have no opporrunity t o  n e g o t i a t e  terms. 

T h e  i i l s u r e r  drafts t he  i n s u r a n c e  co:it:-clct arid the i n s u r 2 d s  

must ,  without benefit of nego t i a t ion ,  L3ccept the language as  

r i raf red by t h e  insurer. 

' I ' ravelers i s  t h e  d r a f t e r  of the iiiSiirancp contract. The 

W o o d ~ l l s  complied w i t h  t he  exprc.ss :~:mLs of t h e  c o n t r a c t  

drafted by Travelers and did  not_ b r i n g  an action u n t i l  t:he 

condi t ions  subsequent were siit i s f i c d .  T r - a v c l e r s  now argues 

that t he  "no a c t i o n "  provis ion it. drafted i s  void as against: 

public policy. Travelers should be estopped from precluding 

the Woodalls fr-om bringing s u i t  u n d e r  a "no action" p r o v i s i o n ,  

. .  the pe r iod  that i t s  "no actiori" E > T O - $ l S l O i l  p rec luded  t h e  

l i m i t a t i o n s  has  allegedly r u n ,  a rqui r ig  Lha: the "no a c t i o n "  

- provis ion  i s  void as  aga ins t  p~.ibii.ic policy and t h a t  the  

Woodails should have known the "no actl:Jri" provis ion  was void 

as a g a i n s t  public policy and f i l e d  ss i t  i n  con t raven t ion  t o  

t h e  express language of the insurance policy. 

5 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

s h o u l d  b e  coristrueci as c o n t r a c t u a l l y  t o l l i n g  

l i m i t a t i o n s  u n t i l  si.ich time as  the conditior,is 

satisfied. 

. -  

6 

the s t a t u t e  of 



ARGUMENT 

I 
I 

ISSUE I: WHETHER AN UNINSURED MOTORIST CLAIM AFTER 1977 
IS CREATED ON THE DATE OF THE ACCIDENT OR ON 
THE DATE WHEN THE I N J U R E D  PERSON AGREES T O  
SETTLE A CLAIM W I T H  THE LIABILITY I N S U R E R  ANI3 
ITS INSURED AS STATED IN THE UNINSURED 
MOTORIST POLICY? 

‘ T h e  Woodalls and Travelers a r e  in agreernent tha:  

h?5.11(2) (b) , Florida Statues, pi-oviclng for a five-yeal- 

statute of limitations foi- actions based on contract, is t h e  

applicable statute of l i m i t a t i , o n s  to be applied in this cause I .  
of action. Hartford A c c i d e n t .  ti Lndemnitv Cornnanv v. M Z S ~ ~ I I ,  

210 S o . 2 d  474 (Fla. 3d DCA 1968). see also, Hurnett v.. 

~ i r e r n a n ’ ~  Fund Insurance  Cmipanv, 408 Ss.2d 8 3 8  (Fla. 2d DCA 

198?.), r e v .  ??n. 419 So,2d 1137 (Fla. 1982). However, it is 

t h e  k i o o d a l l s ’  position that t.he lower court erred in 

determining t h a t  t h e  five-year statute of limitations had r u n ,  

‘ihcreby granting Final Summary Judgment against the Woodalls. 

L . i l i t  lower court determined that the  caust? of action accrued on 

t2at.e of t h e  accident rather t h a n  i.rpon t h e  date of the 

h:-each of contract, arid that more t .hz t  t h a n  five years had 

elapscci between t h e  date of t he  accicien’i 2:id the  f i l i n g  of t_he 

c9n:plaint which is t h e  subject of t.he litigation. This was 

I 
I 
I 
I 
I 
I 

-3: 

r 7 -  

- i, 

1 
A 

F r r o r .  

The  

anulicable statute in force  at the time of ‘che accident: was 

The accident occurred on December- 15. 1987- 

1 
Section 627.727(6), Florida Statutes ( 1 9 8 7 ) ,  and it provides . . .  

iF. pertinent parL:  
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a n  i n j u r e d  person  . . . . agrees to I f 
s e t t l e  a claim w i t h  a l i a b i l i t y  i n s u r e r  
and i t s  insu red ,  and  such s e t t i e m e r i t  
would riot f u l l y  s a t i s f y  t h e  clzirn for 
personal  i n j u r i e s  . . . . 80 as to create an 
y-xd e,r in sured m o  c,a,ri s t c 1 a i.g , t he II WL' i t. c IF 
:lot i c e  of tile c la im for persoilal  inj.2ries 
,I,Lis: be submi t ted  by certified or 
r e y i s t c r e d  m a i l  t o  a l l  under insured  
mc t c) 1- i s t i il s u r e r :; t ha t p rov i de cove r~lq? . 
'The under insured  mo to r i s t  i n s u r e r  t hen  
has a pe r iod  of 30 days a f t e r  r e c e i p t  
rherenf t.0 cons ide r  a u t h o r i z a t i o n  of the 

t t l e m e n t  or r e L e n t i o n  of subr-oqation 
r i g h t s .  I f  a n  under insured  motorist 
c a z r i e r  authorizes s e t t l e m e n t  o r  fails to 
respond as r e q u i r e d  by paragraph (b) t o  
=he s e t t l e m e n t  r e q u e s t  w i t h i n  t h e  30-day 
p e r i o d ,  t h e  i n s u r e d  p a r t y  may proceed t o  
execu te  a f u l l  1-elease i n  f avo r  of the  
l.inderinsurt:d mo to r i s t  ' s l i a b i l i t y  Insurer 
arid i t s  insured  arid f i n a l i z e  t h e  prcposed 
se*it!,ement without prejudice  to a= 
underin-Fsred motorist claim. ( E m p h a s i s  
sdded) . 

*>. 

The statute provides t h a t  a n  un insured  motor i s t  claim i s  

c r e a t e d  a t  t h e  t i n e t i h a t  a n  injured aerson aclrees t o  s e t t l e  a 

claim w i t h  ei l i a b i l i t y  insure_r a n d  i t s  i n s u r e d ,  a;ld such 

enac ted  2 s  the l a w  of F l o r i d a  i n  137'1. Sec t ion  627.727(6), 

F l o r i d a  S t a t u t e s  (1977). 

'Travelers  f i l e d  a Motion f o r  Summary Judgment (K I- 1 8 3 )  

under a t h e o r y  that t h e  statute of l i m i t a t i o n s  had run. The 
8 

a u t h o r i t y  relied upon by Travelers i s  State Farm Mutual 

Automobile IRS. C o .  v .  Kilbreath, 419 So.2d 632, 6 3 3  (Fla 

1982) i n  which the Supreme Court held that " [ t l h e  cause of 

8 



action for a n  uninsured/underinsured m o t o r i s t  claim arises on 

t h e  date of the accident with an uninsured/underinsured 

motoris t  since the r i g h t  of action sterns from t h e  plaintiff's 

- ic jh t_  of action arjainst  the torrfeasor ~ I( R e l y i n g  on 

KI.Ibre;-lth, the lower court granted Travelers' Motion for - 

Summary Judgment and entered Final Summary Judgment. 

The a c c i d e n t  which gave rise to the action in Kilbreath 

occurred on June 11, 1972. Id. at 6 3 2 .  The applicable l a w  of 

Florida a t  t h e  time- of the Kilbreath accident was Section 

627.727, Flo r ida  Statutes (1972), and that statute was silent 

;is to w h e n  an uninsured motorist c l a i m  was created. Five 

years  a f c e r  the Kilbreath accident , the Florida legislature 

enacted Section 627 - 727 (6 1 which provided that an uninsured 

motorist claim is created at. the time that an i n j u r e d  person 

agrees to settle a claim against the l i a b i l i t y  insurer and i t s  

insured for t h e  limits of the liability coverage and such 

settlement would not f u l l y  sac.ic.fY7 the claim tor personal 

injuries . This is consister,= w i t h  t h e  language in the 

u n i n s u r e d  motorist provisions of t h e  Travelers policy. 

The controlling law a t  the time of the Kiibreath accident. 

w a s  the 1 9 7 2  statute, and the Florida Supreme Court: p roper ly  

- applied that law in determining Kilhreath. The 1972 statute 

was silent as to when an u n i n s u r e d  motorist claim is created, 

and t h e  Florida Supreme Court had to apply the law as it 

existed at the time of the accident. H o w e v e r ,  with regard to 

accidents occurring after t h e  enactment of Section 627 - 727 ( 6 )  , 

9 
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F l o r i d a  S t l a t u t c s  (1977), the statutes are s i l e n t  as to 

when an uninsured motr.orist claim is created; t hey  p rov ide  rhat 

an u n i n s u r e d  motorist cla im i s  created when an i n j z r - e d  persor? 

agree:; Lo  setclc a claim with a liability insurer. and I t s  

i n s u r c d ,  and s u c h  settlement does not  fully satisfy t h e  c l a i m  

f o r  pe:-sonal injuries. Bv i t s  1977 enactment, the Florida 

legislature rr,ade the holding i n  Kilbreath obsolete for 

accidents occurring a f t e r  the date of the statutory enactment. 

Al though  K i l b r e a t h  was finally decided by the F l o r i d a  Supreme 

C o u r t  k n  1382, the  Court was bound by the controlling 

statutory law in force  at the r . k m e  of Mr. Kilbreath's 

acciderit, t . o - w l t ,  the 1972 uninsured motorist statute + 

T h e  lower- court e r red  in applying the =breath decision 

to the case sub j u d i c c .  The controlling law of the case is 

Seotioii is27.'/:!7 (6) , Flor-ida Statutes (1387), which clearly 

provides  that an i i n insu red  motorist claim is created when an 

i n j u r e d  per-son agrees to settle a claim wi th  a liability 

satisfy ' ihp c l a i m  f o r  personal injuries. T h i s  is a clear axd 

specific s t ~ t u t . o r y  change from the law as it existed at t-he 

time of the  Ki lb rea th  accident. The statute enacted by the 

legislature had t h e  effect of overturnins Kilbreath bv 

specifically defining the e v e n t s  which c r e a t e  ar, ufi insured 
s 

motorist c l a i m -  Under the new statute, a cause of action Is no 

longer created at t h e  time of the accident as determined by 

t h e  KiLDreath c o u r t .  

10 
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ISSUE 11: WHETHER A CAUSE OF ACTION UNDER AN UNINSURED 
MOTORIST INSURANCE CONTRACT IS CREATED: 
(1) ON THE DATE OF THE ACCIDENT; 
( 2 )  ON THE DATE WHEN THE EVENTS SET FORTH IN 

THE UNINSURED MOTORIST STATUTE ARE 
SATISFIED SO AS T O  CREATE AN UNINSURED 
MOTORIST CLAIM; OR 

( 3 )  ON THE DATE WHEN THE UNINSURED MOTORIST 
INSURANCE CONTRACT IS BREACHED? 

Travelers‘ posicion u n d e r  t h e  Kilbreath decision is t. :I;?..,t 

Y-he cause of action f o r  the uninsured motorist c 1 . a i m  berjari c:i 

the  date of the acc iden t .  Travelers h a s  riot coris:.dercci L E ~  

effects of Section 6 2 7 . 7 2 7 ( 6 )  , Florida Statutes (1387), 3rd 

would have the Court believe that the cause of a x t i o n  was 

barred by t h e  statute of limitations prior to the time tht;?. 

t he  claim was created.  According to the provisions of Sectio:: 

627.727(6) , Florida S t a t u t e s  ( 1 9 8 7 )  , at t h e  time the  Woodalls 

. .  agreed to s e t t l e  their- claim with Mr. Stewart and !I::< 

liability insurer f o r  policy limits and the sett1,ement d i d  :l.ot 

fully satisfy the claim f o r  personal  injuries eis t_o_L:r-c.;i:e 

law, did not exist before then. T h e  sequenre  of ev;?nts 

r equ i red  by t h e  applicable s t a t u t e  began on September 9 ,  1953, 

when policy limits w e r e  o f f e r e d  bv Mr. Stewart and h i s  

- liabilitv insurance c a r r i e r .  Until t h a t  time, unde r  Sect1c-i:I 

627 - 727 ( 6 )  , Flor ida  Statutes (1987) , an uninsured motorist 
‘I 

claim did not exist. Applying Travelers’ argument to the  law 

and t h e  facts, the uninsured motorist cause of action, which 

had to be predicated upon a legal claim, was bar red  by th le 

11 



statute of lirniyatiorls approximately t e n  months before it was 

ever created, a result ciearly not intended by t h e  

legislature. The authority relied upon by TrL2vel?:-s Y O  

support th i s  p o s i t i o n  is KilSreath. The controlling s t a t u t e  in 

Kilbreath was Section 627.727, Florida Statutes (19721, which 

made no p r o v i s i o n  f o r  when an uninsured motorist c la im is 

created. When the leqislature later enacted changes to 

Section 627.727 and statutorilv mandated the events required 

f o r  the creation of an uninsured motorist claim, t h e  Kilbreath 

holding was render-ed obsolete with resaect to when ;i cause of 

action accrues. The legislature first enacted the  "so as to 

create an uninsured motorist  claim acrainst t h e  uninsured 

motorist carrier-" 1.aiiguaye as the law of Flor ida  in 1977. 

Section 827.727(6) , Florida Statutes ( 1 9 7 7 ) .  Section 

6 2 7 . 7 2 7  ( 6 1 ,  Florida Statutes ( 1 9 8 7 ) ,  which continued t h e  "so 

as to c rea t e  an unirisurzd motorist claim against t h e  uninsurea 

motorist carrier" language, is the law upon which this case 

must be d e t e r m i n e d .  T t  ;s ' elear f r o m  a readizg of t h e  

statutes that Travelers' position, though cor rec t  for 

accidents occurring p r i o r  to 1977, has no support in t h e w  

since 1977, and since 1977 has not hePn t - h ~  law of Florida. 

- Travelers position t h a t  the Woodalls' uninsured motorist cause 

of a c t i o n  was barred by the five-year statute of Limitatloris 

- 

4 

approximately ten months before their c l a i m  was created by 

statute is untenable and without legal support. 



There  are t w o  other reasonable  p o s i t i o n s  which may be  

evaluated for a determination as to when the s ta t i l t e  of 

limitations begins to r u n  for- an u n i n s u r - e d  motor-lst  cause of 

tiction. T h e  first is whether the  ca:ise of action h ~ c r i r i = :  nn 

the  date t h a t  t h e  claim is creat-ed ur,der t h e  statute. The 

second is whether the cause of action begins on t h e  date thac 

the un insu red  motorist contract is breached. U n d e r  either of 

t h c s e  positions, the f ive-year- s t a t a t e  of limitations had riot 

r u n  with respect t o  the Woodalls' u n i n s u r e d  motorist claim at. 

t h e  time that they initiated litigation against Travelers 

An un insu red  motorist claitn is created  by statute at t h e  

time that the injured person agrees to settle a c l a i m  witn a 

liability i.nsurer and its insured and such settlement does not 

fully satisfy the  claim for personal injuries, so it is 

re2sonablc to consider  whether a cause of action,-for an  

I ln insured  motorist c la im is also created at that t ime.  

The rights and obligations of the parties are governed by 

contract law, sirice the rights and obligations arise out  of 

t h e  in su rance  contract. "Without the policy there would be no 

claim aqainst t h e  company, and it is apparent that the 

limitation applicable should he that pertaining to written 

agreements. 'I Hartford Acc iden t  & Indemnitv ComPany v. Mason, 

210 So.2d 474, 475 (Fla. 3d DCA 1968). In solin v. 

Massachusetts Rav Insurance cnmnanv, 518 So.2d 393, 3 9 4  (Fla. 

2nd DCA 1 9 8 8 )  t h e  Second District C o u r t  of Appeal  held to the 

position " t h a t  despite the fact that an uninsured motorist 

13 



st-ands in a tort r e l a t i o n s h i p  to Lhe company, the  a c t i o n  

arises out of an insurance cor, tract  between t h e  parties." 

Any determinat ion ooncer-r!ing when the  s t a t u t e  Of 

1irnitatio:is: begins to run for 211 u n i n s u r e d  m o t o r i s t  cause of 

a c t i o n  must irlc1.ude an  anaiysis of  c o n t r a c t  l a w .  There i s  no  

F lor ida  case which is exactly on p o i n t  w i t h  the case  sub 

judice. However, the Delaware Supreme C o u r t  i n  a cogent 

analysis addressed the s p e c i f i c  i s sue  of when a statute of 

limitations begins to run i n  an a c t i o n  t o  recover  uninsured 

motoris t  b e n e f i t s .  Allstate Insurance CornDany v .  Soinelli, 

4 4 3  A.2d 1 2 8 6  (Del .  Super. Ct.. 1982). Spinelli w a s  i n j u r e d  in 

a n  aut.ornobi.le acc ident  on August 2 8 ,  b976. Iie filed a 

personal i n j u r y  s u i t  against the t o r t f e a s o r  (Gilday) who 

caused the accident  and i n  March, 1379, obtained a default: 

judgment a g a i n s t  Gilday. S p i n e l l i  w a s  awarded a judgment of 

$16,000.00 i n  September, 1 3 7 3 .  When the judgment: w a s  

determined t o  be uncollectible t h e  following month due to t h e  

iilsnlvency of t h e  liability i n s u r e r ,  Spine l ] .L ,  for t h e  first 

t ime,  infoi-med Allstate of Gilday' s .un insured  s t a t u s  and 

s o u g h t  i r i f  o r imt ion  regardlny the  uninsured motorist provisions 

of his policy with Allstate. 

(311 December 10, 1979, S p i n e l l i  f i l e d  s u i t  against 

Allstate for recovery tinder h i s  uninsured motor is t  b e n e f i t s .  

S p i n e l l i  arid Allstate agreed t o  arbitration, but be fo re  t h e  

a r b i t r a t i o n  hearing w a s  he ld ,  Allstate withdrew, answered 

Spinelli's complaint and then moved f o r  judgment on t h e  

U 



pleadir -gs  alleging the statute of limitations had run. The 

lower court ruled in favor of Spinelli and Allstate t h e n  

appealed. The issue before t:he Dplaware Supreme C o u r t  w a s  t h e  

?irneliness of Spirielli ' s s u i t .  The Court held t h a t  I '  [ul nder 

general principles of contract law, the time limitation of a 

c o n t r a c t  claim limitation statute begins to run  from the date 

of t h e  breach of contract." Id. at 1292. The court w e r i t  on 

to state: 

Established contract: case law thus 
recognizes that until a br-each occurs, 
there is no justiciable controversy under  
t h e  contract (here a policy) upon which 
a party may sue. So lorig as rhe parties 
to a contract pcr-form in zccordance w i t h  
the bargained-for o b l i g a t i o n s ,  no p a r t y  
has cause to complain.  It is only when 
one party contends the o t h e r  p a r t y  h a s  
ceased to perform in violation of t h e  
contract that a justiciable controversy 
exists. B. 

The SDinelli Court, in ruling tha t  uninsured motorist coverage 

claims are  controlled by t h e  applicable contract statute of 

li-mitations, stated that: there are compelling reasons f o r  this 

which have to with contractual obligations The claim against 

t h e  insurance company exists s o l e l y  by ~-easori of t h e  coverage 

provided by the policy, without which there "could be no 

conceivable basis f o r  recovery against t he  i n s u r e r .  m e  
a 

personal i n j u r i e s  suffered by a p l a i n t i f f  are thus not the 

basis of the cause of action but merely the basis for 

measuring the damages sustained." - Id. at 1290. The Court 

also stated that uninsured motorist benefits are not an 

immediately assertable right and that a claim f o r  these 
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b e n e f i t s  becomes o p e r a t i v e  only a f t e r  the i n j u r e d  party has  

e s t a b l i s h e d  a l e g a l  e n t i t l e m e n t  t o  recover  damages f r o m  t h e  

uni:isured m o t o r i s t .  A claim for un insu rec i  mo to r i s t  benefits 

doe:; riot a1-i.- .,t- -1 o r 1  the d a t e  of t he  acc iden t  and i s  orily 

i n d i r e c t l y  r e l a t e d  t o  t h e  accident irsclf. The Court s t a t e d  

t h a t  S p i n e l l i  had no  assertable claim against Allstate for 

uninsured motorist b e n e f i t s  u n t i l .  h e  had e s t a b l i s h e d  his l e g a l  

right KO r ecove r  damages arid had determined t h a t  G i lday '  s 

status w a s  t h a t  of an uninsured motorist. Id. a t  1291. T h i s  

is i d e n t i c a l  t o  the Woodalls' s i t u a t i o n .  The Woodalls had no 

a s s e r t a b l e  claim u n t i l  t h e  requirements  of Sec t ion  6 2 7 . 7 2 7  ( G I  , 

Florida S t a t u t e s  (19871, had been s a t i s f i e d  -and a claim had 

b e e n  c r e a t e d  accord ing  to s t a t u t e  and their i n su rance  policy 

w i t h  Tr-avelers .  Under t h e  S p i n e l l i  reasoning,  the act  which 

c r e a t e d  t h e  cause  of action_ which allowed the Woodalls t o  

b r i n g  s u i t  against  T r a v e l e r s  was Ti-avelers '  b r each  of 

. con t rac t ,  t h e  breach being  T r a v e l e r s '  d e n i a l  of u n i n s u r e d  

I I I O ~ Q ~ ~ S ~  caverage evidenced by its l e t t e r  of Noveirhcr 1 2 ,  1993 - -  

t o  the  Woodaills' a t t o r n e y .  

The r ea son ing  i n  Spinelli i s  c o n s i s t e n t  wi th  t h e  g e x e r a l  

law of F l o r i d a  on contracts. Bricms v .  Fitznatrick, 79 So 2d 

- 848 (Fla. 1955), r e h .  den. May 2 3 ,  1955, involved an action t o  

collect payment for nttrsing services t o  t h e  deceased and f o r  
1 

t h e  c o n t r o l  and c a r e  of h i s  home for a number of years p r i o r  

t o  his d e a t h .  Briggs alleged in her complaint t h a t  she had an 

express  "o ra l  contract to per fo rm services, when requested, 
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during t h e  lifetime of the decedent, f o r  which payment was to 

be postponed until t h e  death of t h e  decedent . . . a. at 
851. The F lo r ida  Supreme Court held that: 

In such a situation the law is that t h e  p e r i o d  
of limitations does not begin to r u n ,  in Lhe 
absence of a repudiation of the contract by 
one of t h e  parties, until the dea th  of the 
promisor, for the reason that: t h e  debt is not: 
due until that time. Id. 

In its ruling, the  Supreme C o u r t  set forth the d e f i n i . t i v e  

cjuideline f o r  determining the event which creates the r i g h t  to 

b r i n g  suit and which begins the running of the statute of 

limitations. 

The facts in R r j q q s ,  while dissimilar to this case, allow 

for a cogent analogy to be drawn to the case sub judice. T h e  

uninsured motorist provisions of the Travelers irisarance 

contract provide, "We will make payment under this cc3verage 

only after the limits of liability have been used up under a1.1 

applicable bodily i n j u r y  liability bonds and policies. I' This 

policy language is consistent with Section 627.727, Florida 

Statutes (1987) - T h e  obligation for- payment in the B r i c l r l s  

case d i d  not become due and payable until the death of the 

decedent, and a breach of t h e  contract could nct occur before  

t h a t  time. I n  the Woodalls' case, an obligation t o  pay 

uninsured motorist benefits', as provided for in t h e  explicit 

terms of t he  insurance contract and also in the uninsured 

motorist statute in force at the time of t h e  accident, did not 

become due and payable until after all the l i m i t s  of liability 

under all liability policies were used up ,  and a breach of t h e  
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contract could not occur before t ha t  time. It is well 

established under Florida contract law t h a t  the s t a t u t e  of 

limitations f o r  a breach of contract beqins t.o rli:I f r - o m  t h ~ l  

date of the breach. 

Using t h e  "plain lanciuase" of borh the s t a t u t e  and t h e  

Woodalls' insurance  policy, it is e v i d e n t  that the  event 

giving rise to a cause of a c t i n n  aadinsr  Travelers was 

Travelers' denial of coveraqe after the limits of liability 

had been used up under the applicable bodily injury liability 

policies. Until t h a t  time t h e r e  was no cause of action t h a t  

could have been brought  by t h e  Woodalls.  

Section 95.03, Florida Statutes, pr-ovides t k t  " [a1 ny 

provision in a contract fixing the per-iod of time w i t h i n  which 

an action arising out of the cant.ract. may be begun at a t-im 

less than t h a t  urovided by t h e  auulicabl-e statute of 

-- limitati-ons is void. I' (Emphasis 

~ h e  computation of time for 

statute ~f limirations begins to 

95.031, Florida Statutes, and in 

follows: 

added. 1 

a determination of when the 

Except as provided in subs2ction (2) and in s. 
35.051 and elsewhere in t h ~ s e  s k a t u t e s ,  t h e  
tim? within which an action shall be begun 
u n d e r  any statute of 1irr:itations r u c s  f r o m  t h e  
time the cause of action accrues. 

(1) A cause of action accrues when t h e  last 
element constitutinq the cause of action 
occurs. Section 95.031, Florida 
Statutes. (Emphasis added.) 
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Under t h e  general contract l a w  of Florida, t h e r e  m u s t  be a 

breach of con t rac t  before there can be a cause of act -ion f o r  

breach of c o n t r a c t .  It i s  axiomatic t h a t  without t: h z - ~ ~ ~ ~ c k i  of 

the coritract t h e r e  can be no cause o f  ac t ion  for beach of 

c o n t r a c t .  Section 95.031 (1) , Flor ida  Statutes, provides that 

' I  [a] cause of action accrues when the l a s t  element 

c o n s t i t u t i n g  the cause of action occurs", and this would 

require t h a t  a breach of t h e  contract has o c c u r r ? d  b e f o r e  a 

cause of a c t i o n  can accrue. A s  a bare minimum requirement 

under Sect ion  95.031 (1) , Florida Statutes, t he  breach of 

contract m u s t  occur before a cause of action can accrue ,  and 

i n  the  case s u b  j u d i c e  t h e  breach of contract d id  not occur  
J 4 D L - b - L  

until Travelers denied coverage on Of$mhim 1 2 ,  1933 

The r e l a t i o n s h i p  between the Wocdalls and Travelers is a 

c o n t r a c t u a l  r e l a t i o n s h i p .  Under Section 627.'727 ( 6 )  , Flor ida  

Statutes (1387), an uninsured motor is t  c1 .a i tn  i s  c r e a t e d  when 

an i n j u r e d  p e r s o n  agrees  to s e t t l e  a c l a i m  w i t h  a liability 

i n s u r e r  arid i t s  insured, arid such se t t lemcnt  would not fully 

satisfy t he  ciaim for personal i n j u r i e s .  U n d e r  Sec t ion  

95.031(1), Florida Statl-ltes, a cause of action does not accrue  

until t h e  last element c o n s t i t u t i n u  the Cause of a c t i o n  

- occurs. Sirice a cause of a c t i o n  for breach nf contract cannot 

come into existence u n t i l  t he re  i s  a breach of the contu'act ,  
< 

t he  cause of action cannot accrue under Sect ion 95.031(1) , 

Florida Statutes, u n t i l  there is a breach of c o n t r a c t .  Given 

Florida's statutory scheme, it i s  consistent: w i t h  the 
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s t a t u t o r y  law of F lo r ida  t o  conclude t h a t  a n  ur,insur-ed 

mo to r i s t  cause  of actlon accrues  a t  t h e  t i m e  t h a t  t h e  c o n t r a c t  

is breached,  and of  r iecess i ty  this would have t o  be a t  :<rump 

nointr. i n  t i n e  af7 .e~-  t h e  cla im IS created uncle:- Sectlo:> 

627.727 ( G )  , Florida S t a t u t e s  (1987) . 

The o n l y  r e l a t i o n s h i p  the u n i n s u r e d  m o t o r i s t  b r i n g s  t o  

t h e  equa t ion  i s  h i s  or her limits of l i a b i l i t y  coverage and i t  

is on l y  when t he  lnJuL-C!d party's damages exceed this l i m i t  and 

the i n j u r e d  p a r t y  has been t ende red  the l i m i t s  of the 

l i a b i l i t y  p o l i c y  t h a t  he o r  she has a right to turn to his o r  

h e r  uninsured moto r i s t  irisurance c a r r i e r ,  e i t h e r  under  t h e  

insurance  c o n t r a c t  o r  uncier t he  Florida s t a t u t e s .  Even though 

i t  Is t h e  acc iden t  which gave r i s e  t o  t h e  damages complained 

o f ,  i t  is t h e  unirisured moto r i s t  i n su rance  c o n t r a c t  and the 

s t a t u t e s  of b ' lorida upon which the r i g h t s  and o b l i g a t i o n s  of 

the parties are  determined.  The c o n t r a c t  the Woodalls e n t e r e d  

i n t o  is with T r a v e l e r s ,  and n o t  the uninsured  mo to r i s t .  U n t i l  

' I ' ravclers bi-?ached t h e  cor,tract , t h e r e  could be no c o n t r a c t  

Cause  o f  a c t i o n  under F l o r i d a  law. 

I t  is clear t h a t  the Woodalls s u i t  against Travelers w a s  

not b a r r e d  by t h e  statute of l i tn i t -a t ions ,  irrespective of 

- whether a cause of ac t ion  accrued a t  the time t h e  uninsured 

motor i s t  c la im w a s  created on September 9 ,  1993, o r  accrued a t  

t h e  time of t h e  breach of i n su rance  contract on November 12, 

1 9 9 3 ,  s ince  che  Complaint [R -11 w a s  t i m e l y  f i l e d  on December 

1 4 ,  1993. 
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ISSUE 111: WHETHER AN INSURANCE CONTRACT PROVIDING 
UNINSUKED MOTORIST BENEFITS C A N ,  BY ITS 
LANGUAGE, TOLL THE RUNNING OF THE STATUTE OF 
LIMITATIONS? 

The  Wcodalls contend t h a t  t h e  express language of two 

provisions of the Travelers irisuranzn contract must he 

construed together under Fl.or-ida law to toll the running of 

the statute of limitations. 

T h e  language of the first contrac? provision is a "no 

action" clause which states: 

Legal action may not he brought  against 
us under any coverage provided by this 
policy, unless the insured has fully 
complied with all the provisions of the 
policy. 

The language of the second contract provision states: 

We will make payment under  t h i s  coverage 
only after the limits of liability have 
been used up under all applicable bodily 
i n j u r y  liability bonds of policies. 

Travelers contends t h a t  an uninsured motorist cause of 

action accrued on t h e  date of the accident, c i t i n g  the 

of t h e  Travelers contract of insurance.7recludcs ?he i n s u r e d  

f rnrn bringing a legal action against t r a v e l e r s  " u n l e s s  the 

insured has fully complied with all t h e  provisions of the 

- policy", to-wit, "only a f t e r  the limits of liability have been 

used  up under all applicable bodily injcry liability bonds or 
'I 

p o l i c i e s ' l .  Travelers has placed itself in t h e  untenable 

position of simultaneously saying that (1) a cause of action 

has accrued, but legal  action may be 

2 1  
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accrued  cause of accior ,  until a l l  the L i m i t s  of liability have 

been used up  under a l l  applicable bodi ly  i n j u r y  l i a b i l i c y  

bonds or policies, ar,d ( 3 )  t he  s t a t u t e  of limltatinns r a n  

du r ing  the t i r n c  rhat  the express t e r n s  of t h e  insux-ance 

cor,tr-act p rec luded  t h e  insured  from filing s u i t  for t h e i r  

accrued  cause  of a c t i o n .  

'Trave le rs  c la ims  t h a t  t he se  p rov i s ions  c r e a t e  a condition 

precedent  a k i n  t o  those  addressed in the K i l b r e a t h  c a s e  which 

h e l d  t h a t  E h e  " s t a t u t e  of l i m i t a t i o n s  - .  . - begins to run  on 

t h e  d a t e  of t h e  acc iden t  r a t h e r  t h a x  on t h e  date of compliance 

with t h e  c o n d i t i o n s  preccdcxt contained i n  t h e  i n s u r i n g  

agreement:. I' Kilbr-eat .h a t  6 3 3 .  Trave le r s  argument i s  flawed, 

in t h a t  t h e s e  insurance p o l i c y  p rov i s ions  c rea te  a cond ic ion  

subsequent, not  a cc r ,d i t ion  precedent ,  a s  stated i n  3 0  Fla. 

J u r .  2d In su rance  S567: 

Condi t ions  i n  policies of insurance  a r e  
p a r t  of t h e  c o n s i d e r a t i o n  f o r  assuming 
t h e  r i s k ,  and t h e  i n su red ,  by a c c e p t i n g  
the policy, bccomes bound by t h e  
conditions t h e r e i n  expressed .  There ai-c' 
two kinds of conditions - precedent  and 
subsequent  A cond i t i on  precedent  is one 
t h a t  i s  t o  be per-formed be fo re  t h e  
contract :  becomes effective, while  a 
c s n d i t i o n  subsequent p e r t a i n s  t o  t h e  
cont rac t :  of insurance  after t h e  r i s k  ha5 
atlcached and  d u r i n g  i t s  e x i s t e n c e .  

The "condigions" r equ i r ed  of the Woodalls are c o n d i t i o n s  

subsequent i n  t h a t  the r i s k  has t o  have a t t a c h e d  b e f o r e  any 

thought  may be given t o  whether "the limits of l i a b i l i t y  have 

been used up under a l l  a p p l i c a b l e  b o d i l y  i n j u r y  liability 

bonds o r  p o l i c i e s .  I' A s  a consequence, K i l b r e a t h  is 
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completely distinguishable from the case sub judice. 

The "compliance with t h e  conditions precedent"  in 

K i l b x - r . a t h  were described as contractual remedies against State 

F a r - n .  The policy language u n d e r  consideration here t ha t  

appears in the Woodalls' contract with Travelers , does no t  

provide for remedies against Travelers. The  policy language 

in the Woodalls' insurance contractl with Travelers f o r m s  a "no 
~irtion" provision, which i s  materially different from a 

remedy, and requires that the Woodalls settle with the 

uninsur@d motorist. w h o  is not a party to the insurance 

contract, before bringing suit against Travelers. The  

-. Kilbreath , C o u r t ,  on the other hand, pointed out that Mr. 

K i l b r e a t h '  s insurance policy provided two remedies against 

State Farm w h i c h  he had to exhaust before he could  sue S t a t e  

F a r m .  The two remedies, amicable settlement and arbitration, 

were said by the c o u r t  to be "conditions precedent Lo an 

action agairistl the insurer, but neither has any effect on when 

i-he cdiise of action a r i s e s . "  - Id. di G34.  These remedies 

applied only to the parries to the insurance contract and d i d  

not involve t h e  tortfeasor. 

The Woodalls' insurance contract with Travelers states 

- "[llegal action may not be brouqht against us under anv 

coverage provided by this policy. unless the insured has fully 

-. 

4 

complied with all the Drovisinns of the policy." The policy 

further states " T w l e  will make garnerit under this coverage 

o n l y  after t h e  limits of liability have been u s e d  up under 211 
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applicable bodily injury liability borids 01- n o l ' c i e s .  I' T h e  

language in the Woodalls' policy is materially d i f f e r e n ;  fz-om 

t h a t  in Kilbreath in t h a t  it: does not prov ide  a rei;.ecly agcii:i.ct 

T,- iiavelcrs , arid in fact, precludes seeking a re::iedy c i y a i n s t  

Travelers. The events whi.ch must OCCUL' before ax action K A Y  

be brought against Trave le r s  involves others w h o  are riot a 

pa r t y  to the i n s u r a n c e  contract; namely, t h e  th i r -d  party 

tort Eeasor and/or- his o r  h e r  insurance carrier Ci rciii,t  sudge 

W . O .  Beauchatnp recognized this disringuishing f a c t o r  in 

I i i l b r e s a  when he entered his detailed Order [R  - 671 on 
I 

Scpteiitbcr 2 7  , 1331 , denying Travelers' Motion V o  D i s m i s s  

Second Amended Complaint CR - 471. !lowever, C i r c u i t  Judge 

Nath C .  Doughtie, ignored t he  f i n d i n g s  of C i r c u i t  Zudqe W . O .  

Beauchamp, and entered h i s  Order GI-ant ing Motion f o r  Summary 

LJudgrnent [R - 2333  filed on August 10, 1,395. This was er-ror 

The u n d e r l y i n g  Kilbr-eath case which was subsequently 

appealed to t h e  Florida Supreme Court was K i i b r - e a t h  v. S k a t e  

5th DCA 19811, reh. den. August 4, 1981. On a p p c n l ,  the  

Florida Supreme C o u r t ,  based its decision, in p a r t ,  on t h e  

dissent of Judge Sharp i n  the F i f t h  District's o p i n i o n .  Judyc 

- S h a r p ,  i n  her dissenting opinion, stated that t h e  K i l b r e a t l i  
* 

case was distinquishable frotn a no action Drovision I.n an 

i n s u r a n c e  contract. Kilhreath 401 So.2d at 847. The "no 

action" provision in t h e  Woodalls' contract with Travelers 

prevented t h e  Woodalls from filing suit f o r  any cause of 
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action until after t h e  limits of liability had  been used up 

under  all applicable bodily injury liability bonds or 

policies. Travelers n o w  argues  t h a t  t h e  statute of 

limitations has run during t he  s~;rre per iod  i o r  which i:s 

policy language provides  t h a t  "nc) ,action can be brcught 

against us. Under t he  facts of the  case sub juriice, 

Travelers argues that the on ly  tirrie in which t h e  i n s u r e d  could 

have filed suit against the i n s u r e r  u n d e r  t h e  statute of 

limitations is t h e  p e r i o d  iri which the insurer's policy 

language specifically precluded tllie in s t l r ed  from filing suit. 

It is well established i:i Flcrida law that where rhe 

insurance contract language is clear 2nd unambiguous, it must 

be en fo rced  as written. 

IJnder Florida l a w ,  a trial court must 
construe an insurance con t rac t  i n  its 
c 11 t ire t y , s t r i v i n g  to give every 
p r o v i s i o n  meaning and e f f e c t .  To further 
this goal, t h e  terms contained in an 
insurance contract must be given their 
p l a i n ,  unambiguous and common w a n i n g .  
Thus, where contractual l a r imia iyc  j .3 clear 
ar id  unambiquous, there i s  no need f o r "  
j u d i c i a l  construction arid t:.he contrac:t 
must be enforced as w r i t t e n .  Florida 
Power & Liaht Comuany v. P e n n  America 
Insurance cornuany, 654 So.2d 276 (F1,z-  
4th DCA 1995). (Citations o n i t t e d ;  
emphasis added. ) 

Terms in insurance policies, lilce terms 
in a statute, should be accorded t h e i r  
plain and unambiguocs mear-,ing. Where the 
p l a i n  meaning of terms contained in an 
exclusion is not ambiguous, t he re  is no 
occasion f o r  employing tne rule of 
construction against the insurer, and t h e  
court simply a p p l i e s  t h e  plain meaning 
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p r o v i s i o n .  (Cirat ions omitted) - Old 
Dominion Insurance Comnnny v .  Elvsep, 
Inc., 6 0 1  So.2d 1243, 1245 (Fla. 1st 9C4 
1992). 

Traveler : ;  is the d r a f t e r  of Che insurance c o n t r a c t .  It: 

e s s e n ~ i a l l  y an adhesion contract i n  which t h e  i i lsul-cds have IIC) 

opportunity t o  ncqotiate t e r m s .  T h e  i r i s u r e r  d r a f t s  t h e  

i n s u r a n c e  c o n t i -a c t  and the i n s u r e d s  miist, withoat e:C(::epi;icri or 

n e g o t i a t i o n ,  accept the language R S  drafted hy t h e  i n s z r e r .  

l i m i t a t i o n s  has  r u n  during the pez-iori that i t s  policy language 

p r e c l u d e d  the insured from f i l i n g  an action, and t h e n ,  after 

the statute of l i m i t a t i o n s  has a l l e a e d l v  r u n ,  arque  th t i t  i t s  

own "no a c t i o n "  provision i z  v o i d  as against public p o l i c y  and 

the insureds should have known the p o l i c y  lanquaqe w a s  v o ~ r i  

<ls aqainst nubiic v o l i c y  and filed s u i t  i n  contravention t o  

t h e  c x p l i c i t  l an suaue  of the ~olicy. Because the Wovdalls 

folLowed t h e  t-,r-rns of their contract w i t h  T r a v e l e r s ,  they are  

n o w  told they have no r i g h t  t o  bring a n  a c t i o n .  Under t h e  

e x p r e s s  I anguage of the irisurarlce contract t-lraf ted by 

T r - a v s l e r s ,  t h e  Woodalls were lulled into a false sense of 
1 

security, b e l i e v i n g  they had no cause of action until a f t e r  a 

settlement w a s  reached with the u n i n s u r e d  motorist. 

Travelers claims t h a t  the "no action" policy language 

which the Woodalls relied upon i s  invalid and unenforceable, 
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' b  

c i t i n g  a s  a u t h o r i t y  LibertV Mutual Insurance v .  Rever,  3 6 2  

So.2d 390 (Fla. 3d DCA 1978). ( R  - t r a n s ,  P. 0 ) .  Howcver, 

'Travelers fails t o  recognize t h a t  tki:? c o ~ ~ t r o l ~ i n g  law i n  Rever 

W A S  S e c t i o r i  627.727, Florida S t a t u r e s  (1,975), puior  t o  the 

1.977 s t a t u t o r y  enactment of Sect ion 5 2 7 , 7 2 7  ( 6 )  , Fl.ori.da 

Statutes (1377) , which provided for the events  requi red  t o  

c -e i i t e  an uninsured motorist cla im.  Mereover, the case was 

ciFcided i n  favor  of the  insured and agains t  t h e  insurer. T h e  

case d i d  no t  involve a claim t h a t  t.he s c a t u t e  of l i m i t a t i o n s  

had r i in .  The F j . r s t  District addressed t h i s  i ssue  i n  N e w t o n  v .  

FAuto-(3wne.rs Insurance ComDanv, 560 So.2d 1310 (Fla. 1st DCA 

7 ,  

1990), reh. d e n . ,  June 5, 1990. T h e  Newtons  appealed a n  

ai?vr::rse summary judgment: on t h e i r  claim f o r  un in su red  motor i s t  

coverage. The First District states the issue as being: 

- .  . .whether a Florida insured m u s t  meet 
the  th re sho ld  requirements of s e c t i o n  
6 2 7 . 7 3 7  ( 2 )  , Flor ida  S t a t u t e s  (1984) , when 
the claim is  based upon the alleged 
negligence of an uninsured, nonresident 
rnotor is t ,  arid where the  s u b j c c t  p o l i c y  
does not  r equ i re  t h e  insured t o  nieet such 
threshold requirements,  and specifically 
s t a t e s  u n d e r  t h e  uninsured motor is t  
provision t h a t  t h e  cornsany will pay 
damages f o r  bodi ly  injury which t-he 
insureds are  l e g a l l y  e n t i t l e d  LO recover  
f r o m  t he  owner or driver of an uninsured 
motor vehicle. 

d 

I Id. a t  1311.. The F i r s t  District def ined  the  c r i t i c a l  ques t ion  

t o  be whether  the  insurance c a r r i e r s  shou ld  Se bound by t h e  

language of t h e i r  contracts w i t h  the insureds, o r  whether they  

shou ld  be afforded t h e  exemption f r o m  t o r t  liability a v a i l a b l e  

under t h e  provisions of sections 627.727(7) and 6 2 7 . 7 3 7 ( 2 )  , 
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Flo r ida  S E a t u t e s .  The F i r s t  D i s t r i c t  h e ld  t h a t  the i n su rance  

c a r r i e r s  should  be bound by t h e  language of t h e i r  c o n t r a c t s  

Reasons for holding the i n s u r e i - s  to the 
t e r n i s  of t h e i r  agreement inc lude  t.he r u l e  
L h a t  t h e  t e r m s  of a c o n t r a c t  should be 
construed s t r i c t l y  against the party 
d r a f t i n g  t h e  agreement, and that policy 
languagt? should be cons t rued  l i b e r a l l y  ir, 
f a v o r  of t h e  i n s u r e d ,  and s t r i c t l y  
a g a i n s t  the insurer so as to effect t h e  
dominant purpose of payment. . . . A n  
additional reason for hold ing  the insui-er 
tlo the  terms of i t s  c o n t r a c t  with its 
i n s u r e d  i s  t h a t  t h e  po l i cyho lde r  pays an 
a d d i t i o n a l  premium f o r  s u c h  coverage, and 
the carrier pays on ly  if the t o r t f e a s o r  
w o u l d  have t o  pay.  Moreover, t h e  i n s u r e r  
m a y  b r i n y  s u i t  a g a i n s t  t h e  t o r t f e a s o r  t o  
recover a l l  sums it has  paid i t s  insured 
under the uninsured moto r i s t  provision of 
t h e  subject policy. ( C i t a t i o n s  omi t ted)  

- I d .  a t  1312. 

'Travelers  is bound by the language of i t s  p o l i c y  a s  w e l l  

a s  by F l o r i d a  S t a t u t e ,  hut makes  Lhe c:1.aim t h a t  there is 

I' [nl othixig in F l o r i d a  S t a t u t e  627.727 (which) i n d i c a t e s  t h a t  

SO~rces  before being eligible t o  recover  under his o w n  U.M. 

vehicle c o v e r a g e . "  (R - t r a n s  P 8 ) .  I n  1987, t he  year  MI-. 

Woodall w a s  involved i n  t h e  accident, Sec t ion  627.727(6), 

- F l o r i d a  S t a t u t e s  ( 1 9 8 7 )  , provided that: ( I . .  . . the l i a b i l i t y  
'1 

insurer's coverage must f i r s t  be exhausted before any award 

may be e n t e r e d  a g a i n s t  the under insured  motorist i n s u r e r  . . . .  

award in such a c t i o n  a g a i n s t  t h e  l i a b i l i t y  i n s u r e r ' s  

i n su red  i s  binding and conclusive as  t o  t h e  injured pe r son  and 

2 8  



I 
P 
I 
1 
I 
I 
I .  
I 
U 
1 
I 
1 
I 
I 
II 
I 
It 
i 
I 

underinsured motorist insurer's liability f o r  damages up to 

its coverage limits. 

T!ie law of this state is a basic ingredient of every 

contract. "The law in existence at the time of the making of 

a contract: forms a part of that c o n t a c t .  as if it were 

expressly referred to in its terms. National Merchandise 

Co. , Inc ~ v. United Service Automobile Association, 400 So. 2d 

526, 531 (Fla. 1st DCA 1981). 

Moreover, as was discussed earlier, Section 627 727 ( 6 )  , 

Florida S t a t u t e s  (1987), provides that an uninsured motorist 

claim d o c s n ' " ~  come into exist-crice until an injured person 

agrees to settle a claim with the liability insurer and i t s  

insured a n d  such settlement does not fully satisfy the claim 

f o r  personal injuries. The Woodalls had no assertable claim 

against Travelers until after rhe limits of liability had been 

used up u n d e r  the bodily injury liability policy. 

The "I?O a c t i o n "  provision in t h e  Travelers insurance 

policy is clear and unambiguous. it precludes the insured 

from b r i n g i n g  a cause of action against Travelers uri t i .1  

certain c o n d i t i o n s  subsequent have been satisfied. This "no 

action" provision should be s t r i c t l y  construed against 

Travelers, who drafted the insurance contract, and the policy 

language should be construed liberally in favor of t h e  
4 

Woodalls so as to effect the dominant purpose of t h e  insurance 

policy, that of providing uninsured motorist coverage. The 

"no action" provision precludes t h e  insured from bringing a 

2 9  



cause of action, and should be construed as contractuallv 

tollins any statute of limitations until s u c h  tine a s  t h e  

conditions suhsecruent are satisfied. I n  t h e  case sub  judize, 

t h e s e  c o n d i t i o n s  subsequent w e r e  s a t i s f i e d  on SeptemSer 5, 

1393. Travelers subsequently denied coverage on November 12, 

19113. Sui t .  was filed by t h e  Woodalls aga ins t  Travelers on 

December 14, 1934, a l i t t l e  more than t .wo months after the 

un insu r -ed  motorist claim w a s  f i rs t  c r e a t e d  p u r s u a n t  t o  the 

reGuirements of S e c t i o n  627.727(6), Florida S t a t u t e s  (13871, 

cl little more t h a n  a month after Travelers breached t h e  

insurance c o n t r a c t .  
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CONCLUSION 

A cause of action f o r  an uninsured motorist  claim accrues 

at the time t h a t  the uninsured motorist insurance c o n t r a c t  !;s 

breached. Under the applicable Florida statute, an u n i n s L r e d  

motorist claim does not exist u n t i l  an injured person a g r e e s  

t.0 settle a claim with a liability insurer and its insurc?d ,  

and s u c h  settlement would riot f u l l y  satisfy the_ claim f o r  

personal injuries. Until a claim is created, t h e r e  can he no 

cause of action. Uninsured motorist actions a re  founded upon 

contract law. The Florida statutes provide t h a t  a cause of 

action accrues when the last element constituting the  cause of 

action occurs, so a cause of a c t i o n  for a breach of ail 

insurance contract cannot accrue uctil there is a breach. T h e  

statutory law of Florida for uninsured motor is t  claims and 

limitation of actions are consistent with each other, arid that 

law clearly mandates t h a t  the Woodalls cause of action f o r  

their uninsured motorist claim did not and could not acc rue  

uneil Travelers breached the uninsured notoris t: cOl?t-L'aC:Y. + 

Further, t h e  language of Travelers' insurance c o n t r a c ' i  

tnust be construed according to its plain meaning, i.e. =hat 

the Woodalls had no cause of a c t i o n  until all of t h e  

- conditions subsequent specified by the policy language had 
3 

been satisfied. The twG policy provisions draft.,& by 

Travelers work t o g e t h e r  t o  t o l l  t h e  statute of l i m i t a t i c n s .  

Travelers, after receiving the benefit of the woodalls 

reliance on the adhesion language it drafted and imposed upon 
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t h e  Woodalls, should be not be heard to argile t h a t  t h e  

con t rac t  language is now void and of no effect. 

The Summary Judgment should be reversed.  

I 
I 

3 2  



I 
8 
1 

CERTIFICATE 

I HEREBY CEKTIFY that a 

foregoing has been furnished 
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ROSERT J. DENSON, P.A. 
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The Travelers Car Insurance Policy 

The Travelers Insurance Companies 
Hartford, Connecticut 

(Each a Stock Insurance Company) 

Definitions 
Certain words, ivher i  printed i n  italics, h;ive specific n~earl i~lgs 
when  used in this policy. The definitions are located 011 the flap 
a t  the end of this p o l i q ~ .  Other definitions w h i c h  a p p l ~ .  only to 
certain coverages are defined and italicized under those coverages. 

I ns u r i ng Ag ree m e n t 
For payment of premiums when due, and subject to all the terms 
of this policy, w e  will provide the coverages selected u p  to t he  
amounts chosen by the  insured named i n  Item 1 of the dec1;ira- 
tions page. Coverages selected are indicated h!~ premium entries 
OII the  declarations page. The declarations page forms a part of 
your policy. 

Liability Insurance 
Coverage A-Bodily Injury 
Coverage B-Property Damage 
IT7e will pay darnages for which tlie insrrrcd bccorries Ieg;iIIy 
responsible because of bodily i i i jur l ,  or property clnmagc unused 
by accident and arising o u t  of the ownership, InaiitteriaIice or 
use of your car or any  nan-os7rcd car. 

II'e will defend any lawsuit brought against the rmrrred  tl>r such 
damages. TVe reserve the riglit to  iIivcstig,ite and s c t t k  any 
claim or lawsuit. 

Our obligation to pay  or tlcfeIitl ends whert  tlw appticabie liniit 
of liability is used u p  h y  the payment of judgments or settte- 
rnents. The limits of liabiiit?. are shown on the declaratiors page 
of this poIicy. 

Page 2 Papa 3 

Additional Payments 

For 2115' accident corcrerl b y  this i n s u r ~ i i ( ~ ~  IX {cill 2151) p ; t > '  
cer ta in  expciises i t i  addition co the ;~pyrlic;\Lilc limit rji  l iability. 

lf 'c \ j $ v i I l  p l y  costs A I I ~  ;in!' c:x(~el~:es it"' iii(:rEr t o  rleic~jrl ;1 cI;Lim 
o r  taivsuit ;ig;iiiist tlle i ? m i r d  It-c wil l  pa;,: irltcrest xrliicti ;Lccrucs 
;iiter judgnierit i n  tl\e lnxvsuit ,  11-e will pa>' C c j i 1 F t  cost  i tlic insured 
m u s t  pay .  Our ohligatiorl to pay this iritercst Litl(k t l iese costs 
ends wheti s e  pay, offer or deposit i n  court tha t  portion of t h e  
judgment no t  exceeding our limit of liability. 

IT-e will pay tlie I)I-cniiuIns on appeal bonds in ariy laxvsuit we 
appc,il. II.'e wil l  pay  prcmiums on bonds to relc.tsc. I)ropcrt>' 
attached i n  n lawsuit bu t  only for tha t  portion of the  lmtid no t  
exceeding nzir limit of liabilitj.. W e  will also pay up to $250 lor 
the cost oi any bail bond required of the insured hca i i sc  of a 
traffic violation or accident. Ii'e are not obligated to apply for 
or furnis l i  these bonds. 

Tf'e will p ~ ! '  up to 3.50 a day for wages or salary the itisrtrcd loscs 
due to attendance at hearings or trials at oiir request. 1T-c will 
pa?' other reasoriable expenses the insured incurs a t  our  request. 

IVe will pay the insrtrerl's costs for emergeiicy medical aid to 
others at the scene o i  an ;iccitIent. 

Who Is An Insured 

!.-or ~ o i r r  ~ t ~ r  - yo?( ,  : i n>-  r c ! a / i w .  :tiid ;~riyoiic else i i411g ~ o r r r  ~ i ~ r  

i f  the use is (or is reasonably believed to bej ~ v i t h  TOW iimiiis~iciii~ 

are  insrrrds. Any other persoris or organizations are ;:Is(, iiisrirrrls 
but  onI>- lor their liability for the acts or omissions of an i?lslirt.d 

described i n  the preceding sentence. 

For ;t noii-oi t~ned car - yorr arid a n y  r d a : i x  ;ire i T i s ! i r d :  n-liile 
i j s i i i g  tIi;tt car i t  the ilse is (or  is rc;isotl;ilil!. l>elievr.d to  1 ~ : l  i v i t h  
t l i e  oiviiec's permission. IZri>, other pxsoiis or orgniiiz;itiotis not 
oivriing or hiring the car arc  also inszircds,  hiit oitl!* for tlicir 
l iability for the acts or on ik ions  of an I'lrsttrel! clescrihetl in tlie 
p recerl i  rig sen te 11 ce. 
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Liability lnsurance Exclusions 

This iiis~rraiice docs [lot cox-er certaiii si tiiiii irllis, 

1. 

- 2 .  

3 .  

4. 

3 .  

6. 

I .  

Page  5 
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Medical Payments Insurance 

Coverage C-Medical Payments 
I his insurance covers rensotiable aiic1 necc.s;ir)' espei~ses  for 
medical, surgical, dental and chiropractic treatmetit, hxp i tn l ,  
ambulance, X-ray and professiqial nursing services, prcastlietic 
devices and funeral services. Tire ivill pay t h e s e  expenses for 
bodily injury suffered by the insirred and call!;ed t ~ y  accicleiit. 

These expenses must be incurred within three >'ears of tlie date 
of the accident. 

r. 
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Uninsured Motorists I nsu ra n ce 

Coverage D-Uninsured Motorists (Bodily Injury Clnly) 
Iz'e will pay damages tha t  the illslired is !eg;lily entii\ctl to J?COVer 
from the owner or operator oi an m i n m r e d  iizolor wl:ic/i. blx;tuse 
of bod:!y injury suffered l,?, the iiisiired and causcrl xcriticnt.  
Liability for s u c h  damages must arise out  of the oxvnr:rsIiip, 
maintenance or use of the z r v i ~ s u r e d  iiiolor x h i c ! e .  

11'6 ~ v i l l  make payment under  this coverage o n l y  a i ~ c r  the limits 
of liability have been used u p  ifntler all applicnlj!e lmd i ly  iiijiir\. 
liability bonds or policies. 

The instired's right to  ~ C C O V C ' I -  thcse rla~nages irom t h e  ov : i e r  or 
operator of an zciiinsirrcd motor whic le  ni-rd the amount of these 
damages will be agreed to by t he  insiircd and rcs. Uisngreerneiit 2s 
to such r igh t  or amounts of dninaRes will be settled by arbit-ation 
upon written request of the i i is i ired or 213. Disagreement  as to nriy 
other issues may not be arbitrated. 

K O  judgment against the o\vIier or operator nf t h e  I ~ Z ? L S ; ~ Y E ~  

motor r~ehzcle will be biridirig on 11s iinless it \v:is obtniiied I:;%, t h e  
insrrred !!Ti t h  uzir conselit. 

Definition 

L.'ninszirtd ??lO!U7 rehide nie;lns a Irighxu.t e,elr:'i!c o r  trailcr ai a n y  
tl'pe : 

to v,-hicO no bodily injury liability iiisuraiice polic!. or 
b01id applies at  the time of the acciderit. 

t o  which n bodily irijur!, !ial>ilitl, itisifraiice poliliy or  
bond applies at the t ime of the  accidenL, Iiiit  IviLli limits 
of liability less than t h e  applicable uilirisuretl mot2rists 
limits of liability provided under this policy. 

insured by a company which dci;ies coverage, i s  insolvelit 
or becomes insolvent. 

which is a hit-and-run highway rlehicle, i f  neither the  
driver nor t he  owner ca11 be identifierl, ivhich c;~uses 
bodily injury to a11 insrrred by  pliysicnl corlt;lct wit11 the  
i n s u r d  or a vehicle occupied by t h e  ivsrrued.  

1. 

2 .  

3 .  

4. 
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This insurance will not apply directly or itirfirccily t11 lmicfi t  
a n j '  workers' compensation ur  disal,illt!, bel:clits Carrie;-, or a n y  
self insurer t inder  ;I :vorkers' compei~satiori. dis.iliiIit>~ txrieiit, or 
similar Ian:. 

L imi t  of Liability 
Regardless of the n u m b e r  o f  kiszireds. ct2i;iis n i , ~ d e ,  1,ctiicles or 
premiums shown on the t1ecl;irations page ~ 1 : -  \iehicl(:s i : i ~ ~ < ~ k v c d  j r i  
the accident, the most u't' n i l 1  pa!: fnr rlan:ngcs reSiiit.ng from 
bodily injury to  the inszired is the applic,ttile limit of 1i;~liiIity. 

T h i s  limit is sho\vn oii t h e  dcclarntinns page of this polic!. for 
Coverage L) (uninsured motorists insiirance). 

The applicable limit sho\r~ri for "each person" is the innst  w e  i v i l l  
pay for all damages strffercd for lmtlily injur>- tiy oiic: ii;sirri.d i n  
a n y  one accident. 

Subject to  the limit for "cac:Ii persoi:", the applica1,le l i m i ~  shoiv~i  
for "each accident" is the  rnost we t v i l l  pay  for all da1it;igcs for. 
bodily injury suffered by all itisrrrcds in any one accident. 

TV'c will subtract  the amoiirit of damages paid I I ~  or o i l  IxhnI[ of 
an>'one responsible for tlie i m r r r e d ' s  injury from the  amourit 
otherwise payable under this coverage. This iriciudcz any :!aniages 
paid under the liability insurance of this polic!,, 

!,Ye will also subtract  an>'  a~nc~iir i ts  p i d  or pnyalile uilrlcr a i ~ y  
workers' compensation law, disability benefits liii\-, or ai l  similar 
law. 

Claim Payments 
W e  may pay the inszrr~d or anyone niitliorizerl by Inn. t o  receive 
payment.  

Any payment made under th i s  coverage to or  ior the z ~ z w d  will 
reduce the amoun t  of damages the iirsrired is eiititlecl t c  recoi'er' 
for t he  same bodily in jury  under  the liahilit!. insuraricl: of t h i s  
policy. 

Arbitration of Disputed Claims 
An?. mutually agreed upon method of arbitration ma?. be used. 
Otherwise, upori written request of either the itzsiircd O r  :i5, the 
itisitred will select and pay  for one ;irhitrator. TT7 t j  will wlcrt  ;i[1(1 
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Physical Damage Insurance 
This insurance covers loss t o  a n  iiisured car 

Definitions 
1. 

2 .  

Loss means direct arid acciciei1taI loss of or d:irnag:c to ;III 

i n s w e d  cur or its equipment. 
I m i i r e d  car means ?our car. AII iiislrrcd ccr ;?]so niealls a 
private passenger car or trailer nliicli yori or : relntioe 
do not OWII bu t  are using with tlie mvrier's pcrrnissiorl. 
However, i t  does not include a car or !railer iuriiished o r  
ai~ailnlilc ior  the rcgi11;ir t i ~ e  of yoii or n rda!klc.  

Coverage E-Collision 
lt'e will pa)' for loss to 211 iirsrrred car caused 1)). c01lisio1-i n.itl1 
another object or vehicle, or h y  upset. Il'e will pay for :iich loss 
minus the  applicable cledurtible a m o u n t  showil 011 the dcclar~i-  
tions page. 

Under this coverage, wz will  not pay ior /ass covered utider p i r  
cornprehensive coxverage. 

It'c will riot subtract  t h e  deductible amount  for :1Iiy loss ~ .vh ich  is 
caused by collision with n vehicle not o~unerl b ~ .   yo!^ 01- a reiatpde 
but i~isurctl b y  The 'I ' raiders.  

Coverage F-Comprehensive 
Tl'e will pay for loss to an i?rs!ired car not causrd b!. coll isio~~ with 
another object or vehicle, or by upset. 

Under this coverage, w e  \\:ill coiisider certniIi I<i11(1s oi 10s.; r io t  to 
be caused by  coIIisioli or upse t .  'I'hese are:  bre(iknge of g I ;~ss ;  loss 
caused by fire, theft or larceny, explosion, c;irt\iquake, ~ v i ~ i d -  
storm, hail, water, flood, vandalism, riot or civil conitnoti:i11; loss  
inflicted by  impact with a missile, iatling object, bird or ;niInal. 

I.Ve will pay for such loss minus the applicable detluctible ; i n > o u ~ ~ t  
showri on the declarations page. 
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3. 

1. 

5 .  

6. 

7, 

8. 

9. 

10. 

Limit of Liability 
T h e  limit of OW liabilit!. for loss to an  i r r m r r d  car or to  an!' oi its 
parts will riot exceed the actual cash lralue of either t h e  r.ehiclr or 
the parts at the time tlie loss occurs. This limit nriII :il:.o n o t  es-  
ceed what it would then cost to r-epair o r  rep1:iw either the  
vehicle or the parts nrith other of like kind  a t id  quali ty.  

Thc limit of oiir liability for loss to ;I (railer ivliirti rieitlicr yon I I ~ ) I -  

a r r i n t i x  owiis is $500. 

Poge 1 5  

General Conditions 
1. Where This Policy Applies 

'fliis 1)olicy ciivers c1111y ;icciilciits or I 
tlie L:i>iictl St;ltes ( i i  America, its t 
sessions, or i n  C:;Ltinda, or cliwctly hctivecii their 1)orts. 

2. When This Policy Applies (Policy Period) 
This policy co'r'ers oiil>* accidents 01- Ios.7c.v r11,i.t ocr11:- 
d uririg t h e  po l  ic!, period s ho\vn 011 tlic tiecl;ir:iticriis 

pige.  'I'hnt policy period, ai;d each sijrcc*ssivc poIicy 
period! begiris atid eiids at 12 :01 a . m .  stari(l,ircI tiinc, 
a t  y o u r  adrlress. 

I'ou may  contitilie this policy, subject L O  our r-cmse:lt, 
ior sticcessi\:e periods by paying reqitiretl pre~niuitis 
when due.  
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4. Policy Changes 
This policy contains all agreeintiits l,et\veen p i c  anrl us 
or a n y  of o w  agents relating to  this insuraiice. If w e  
change th i s  policy form to brmden ro\rerag:- wi thout  
charge, ?our policy will be interpreted to provide t h e  
broadened coverage, beginning on the date the  ctinrige 
is effective in yoiir state. ii,'e  ill make sn?. ctlier charige 
in this  policy i n  writing. If thc change requires a prc- 
mium adjustment,  we will make the  ;idjustrnent as of 
the date  of the change and use uiir rates  ar:rt rutes i n  
effect 011 that  date.  

5. Financial Responsibility And No-Fault Laws 

If the liability instirance provided under this polic!. 
applies and i f  the lalvvs of a state or province require 
higher limits of liability for  bodily injury and property 
damage than those provided by your polic\-, use will 
provide these higher limits for an accident iii tha t  s ta te  
or province involviiig yoiir G Q J  or a non-ou~?icd cur. 

I I t h e  liability insurance provided under  this policy 
applies and i f  tlie l a w s  of a state or pi-0viii .x require 
coverage n o t  provided b y  your policy, zle will provide 
such coverage for a 1 1  accirleri I i i i  t h a t  state o t '  Iirovinre 
i~ivolvirig yoirr car or n ?tori-owierf  car .  In  111 case wilt 
anyone be entitIed to duplicate payments for the same 
elements of loss as a result of the application of this 
provision. 

6. Transfer Of This Policy 

N o  interest i n  this poliq. ma!* bc translerreil \vithouc 
o w  written permission. 

I f  y o u  die, your  surviving spouse residing iii  y i i r  housc- 
hold a t  the time oi yoicr death becomes a persoii nanied 
i n  item 1 of the declarations page until the  antiiversnry 
of this policy. 

I f  y o i i  die, this policl, also covers ;is insiircd [or yoitr 
car, u n t i l  the anniversary of this p t i r y ,  ; ~ r ~ y r ~ t i c  l i a v i i ~ ~  
proper temporary custody of yorrr car. 

7 .  

8. 

9. 
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Otherivise, 2ct’ ins!' also c;i i icel <tiis policy, 9111) it‘ yorr, 
any resideit t of yorrr tiorischotd, ot- ;~ijy.ozie \I 1 1 0  ciis- 
tornarily opera tes  yoirr car,  has their drivei-’~ Iicetisc 
revoked or s u s ~ ~ e i ~ r l e d  during tlic policy period. IL’c x i v i t l  
mail ivritteii notice a t  least O U  clays twioru tIie cliective 
date  of the caiicetlatioii. 

W e  wil1 mail an\-’ iiotice ot caiiceIl;itioii to the iiisurcti 
named i i i  Item I of- the clecl;tt-;iticilis p.ige, < i i  !he 
address shown oii tha t  page. Such In;iiling wil l  L)e 
sufficient proof of notice. Delivery of this Iioticc \viII Ije 
considered the same as  rnailing. 

The effective d a t e  and hour ot caiicellntiotl st.iter! at: 
the notice will become the entl of the pc~licy periocl. 
IT’e will refund a i i > .  preniiitIi1 lor the unexpiretl portion 
of t h e  policy period as sooii as practical ;liter the  
canceil ;I tio II beromcs e ffe c ti \re. 

Pogo 19 

‘1.1iis pchicy. i f  i i ~ t  alr-endy tcrrniii~tctl atider t tie terms 
o i t 11 i 5 co  nrl i t i  o ii , w i 1 I nu t o  Inn t i ca  1 I y L C I - ~  i I I  ;I te \v i t 11 out 
noticc of terrniriation on the cf iec t iw (I;itc of ;1ziy o ther  
automobile insurance policy, btit on]!, icir :i[iy vehicle 
describer1 i i i  but11 policies. 

11 .  Two Or More Curs 
\Then more t h m  one car is iiisurcd by this policy, tlie 
terms ot the policy appI>- separately t o  each car 

A cnr aiicl attached trader are coIiGctererl one car frlr 
li‘ibilit>* iiisurancc. ?’lie!, are considered separate cars 
for physical damage  insurance arid each is stib:ect to 
h e  npplicahle ticrl uctible 

Under any coverage, the limit of IinhiIity ;LppIicahIt: to 
a descr ibed car is shown 011 the  declarations page iot- 
t ha t  car. T h e  limit of liability shown O I L  the tfeclar-a- 
tioris page for n described car is also the limit of  Iia- 
bility for a siibsliflcte car or a replacement for the 
described car. For any other i~isirrai~ce providetl ri~ider 
tha t  coverage, the limit of liability is the highest ap- 
plicahlc limit for  that  coverage slio!\:ii on t h e  dec1iir;i- 
tioris p i g e  lor ; i i i>’  clcscribetl c‘ir. 

What To Do In Case of 
Accident or loss 
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This policy is signed by  the President and Secretnr) u i  tlie iiictiiber 
company oi T h e  Travelers Insurance Companies nrliich imj the i [ i -  

surer under this policy and countersigned 011 the declarations page 
by a duly authorized agent of t h a t  comparly. 

President 

(Ford out for Definitions) 



DEFINITIONS 

I.  You and your mean the pcrsnii nniricil iii Item 1 3 i  the  
tleclnrntions page. 'I'hey also nie<in t h t  person's >poiise 
i f  residing i n  the  same tiouseholcl. 

3. Insured, for each coverage, means ariy pcrsoIi or orgari- 
iznt ion shoivn as  having coverage under the ' ' ' v '~ ho i s  
An Insured" I)arngr;lph [or t h a t  cover;ige. 

4. W e ,  us and O U T  meal1 tlie member C O I H I ~ ~ I ~ > '  o f  Tlte 
'Travelers providing this insurance ,-[id s h o ~ n ~ i ~  z s the  
insurer i n  Itern 6 oE the declarations page. 

Your cur also means a vehicle of t h e  following t l p c  of 
which you acquire owIiership during t h c  polic). period 
provided yo i r  te l l  ;is about it wi th in  30 da>*s after you 
acquire it: 

(a) 

(,h) a motor home, 

(c) 

a four  ivlieel private p,issenger car,  

a four wheel scdaii deliver!., p n e l  or pick-up 
type motor veliirlc riot used ior whnlcsale 


