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PRELI M NARY STATEMENT

Reference to the record on appeal will be denoted as (R -}
followed by the appropriate page numnber. Reference to the
transcripts of hearing will be denoted by (R - trans.) followed by

the appropriate page nunber. Reference to the appendix wll be

denoted by (A - ) followed by the appropriate page nunber.

The Petitioners, Ronnie and Judith Woodall will be referred to

as "the Woodalls"; Respondent, the Travelers Indemity Conpany,

will be referred to as "the Travelers".
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STATEMENT OF THE CASE AND THE FACTS

The Woodalls have requested that this Court invoke its
di scretionary review of a certified question from the First
District Court of Appeal based upon a perception that it is a
question of great public inportance. However, the facts of this
case do not necessitate that this Court consider the certified
question based on this Court's prior rulings.

Al though in large part the Wodalls' Statenent of the Case and
Facts is correct, there are sone errors which need to be addr-essed.
Petitioner, Ronnie Woodall, was involved in a car accident on
Decenber 15, 1987 and the accident. was caused by the negligent
driving of M. John D, Stewart, Jr. and as a result of the
accident, M. Woodall received injuries. At the time of the
accident, M. Stewart had an insurance policy with Superior
| nsurance Conpany which provided $10,000.00 in coverage for bodily
injury liability. According to the Wodalls' Statement of the Case
and Facts, page 1, an action was filed against the tortfeasor, M-.
Stewart, but is was not until September 9, 1993 that the full
policy limts of this coverage were tendered to the Wodalls by the
tortfeasor's liability insurer. However, the record in this case
contains no information as to whether a claimwas filed against the
tortfeasor or not. In fact, in the Wbodalls' answers t0

interrogatories dated May 11, 1995, they denied ever being a party,

either Plaintiff or Defendant, in a lawsuit other than the present




matter. Follow ng the tender by Superior Insurance Conpany of the
tortfeasor's policy limts, counsel for the Wodalls wote a letter
to Travelers and requested paynent under the Wodalls uninsured
motorist policy. (R-218). Travelers responded to counsel. for the
Woodalls via correspondence dated Novenber 12, 1993 in which
Travelers rem nded counsel for the Wodalls that the statute of
limtations for uninsured/ underinsured notorist clains is five (5)
years and that the Wodalls' claim for uninsured/underingured
motorist benefits was no longer viable. (R-219). The Wbodalls
claim that Travelers nade no objection to the settlenent; however,
this is a statenment which is beyond the scope of the record on
appeal and should not be considered. Further, on page 2 of the
Statement of the Case and Facts, the Wodalls contend that
Travel ers breached its contract of uninsured notorist insurance by
denyi ng coverage. Again, this statement is not supported in the
record on appeal nor is this a correct statenent of the events
which transpired in this case.

A Conplaint (RI1) was filed by the Wodalls on Decenber 14,
1993, followed by two Anended Conplaints (R-9 and R-23). Of
interest, in the Conplaint (R-I) and the Amended Conplaint (rR-9),
the Wodalls attached a copy of the declaration sheet as its
exhibit and further stated that a conplete copy of the policy was
in the possession of the Travelers. A hearing on the Mtion to

Dismss took place on April 25, 1994, and the Amended Conplaint was
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dism ssed, wth leave to anend, pursuant to Court Order (R-21)
dated April 29, 1994. According to the Order Granting the Mtion
to Dismss, Travelers was to provide the Wodalls with the
applicable policy and the Wodalls would then have ten (10; days
fromthe date it receives a copy of the applicable insurance policy
to amend the pleadings accordingly. (R-21). Therefore, at the
time of the filing of the Conplaint (R-1) on Decenber 14, 1993 as
well as at the time of the filing of Amended Conplaint (R-9) on
January 10, 1994, the Wbodalls did not possess a copy of the
applicable policy despite the Wodalls" current assertions that
they failed to file their claim for wuninsured notorist benefits
. within five (5) years from the date of the accident due to their
reliance upon the applicable policy |anguage.
On June 30, 1994, following receipt of the applicable policy,
a Second Amended Conplaint (R-23) was filed and Travelers again
filed a Motion to Dismiss (R-47) on July 14, 1994. A hearing
occurred on Septenmber 15, 1994 and an Oder (R 67) Denying the
Mtion to Dismss was entered on Septenber 29, 1994. Travel ers
conducted discovery and filed a Mdtion for Sumrary Judgnent (R-183)
with a hearing on August 8, 1995. Travelers argued that the
Wodalls failed to tinely file their Conplaint in accordance wth
the applicable statute of linmitations. An Oder (R 229) Granting
the Mtion for Summary Judgnment was entered on August 10, 1995, and

a final Summary Judgnent (R-237) was entered on August 14, 1995.
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Thereafter, a Notice of Appeal was tinely filed on Septenber 9,
1995 (R-245) and the Appeal was reviewed by the First District

Court of Appeal . Woodall v. Travelers Indemity Conpany, 21 Fla.

Law Weekly D2044 (Fla. 1st DCA 1996) (A 1). The First District
Court of Appeal rendered its opinion affirmng the decision of the

trial court wunder the authority of State Farm Mtual Autonobile

| nsurance Conpany v. Kilbreath, 419 So. 2d 632 (Fla. 1982) (A-5).

The First District Court also certified the following question to

be a matter of great public inportance:

Wether the holding in Kilbreath applies when a
Plaintiff's wuninsured nptorist policy contains a no
action/ exhaustion clause providing that payment wll be
made only after the limits of liability have been used up
under all applicable bodily injury liability policies.




SUMMARY OF ARGUMENT

Ronni e Woodall was injured in a notor vehicle accident on
Decenber 15, 1987. The individual with whom he had the accident
had bodily injury insurance |imts of $10,000.00. On Decenber 14,
1993, nearly six (6) years after the nmotor vehicle accident, the
Wodalls filed a Conplaint (R-1) against the Travelers for
uninsured notorist benefits. The Wodalls and Travel ers agree that
the rights and obligations of the parties are governed by contract
law, since these rights and obligations arise out of the insurance

contract. Hartford Accident and Indemity Conpany Vv. Mson, 210

So.2d 474 (Fla. 3rd DCA 1968). The parties further agree that the
five vyear [imtation period specified by Florida Statute
95.11(2) (b) for actions founded on a contract is applicable to the
Wodal I's claim under their autonobile policy for uninsured notorist

benefits against the Travelers. Burnett v. Fireman's Fund

[ nsurance Conpany, 408 go.2d 838 (Fla. 2nd DCA 1982).

While the parties are in agreenent that a five (5) year
statute of limtations applies to this claim Travelers asserts

that the statute of limtations begins to run on a claim for

uni nsured motori st benefits fromthe date of the nmobtor vehicle

acci dent . State Farm Mutual Autonpbile |Insurance Conpany V.

Kilbreath, 419 So.2d 632 (Fla. 1982). Accordingly, the Wodalls
had five (5) years from the date of the accident (Decenber 15,

1987), or until Decenber 15 1992, in which to file their claim




agai nst

In

Travel ers for uninsured notorist benefits

the Whodalls" Brief on the Merits, they put forth the

followi ng argunments:

. fail

*

This Court’s decision in Kilbreath is the law of Florida
W th respect to uninsured motorist clainms only;

Florida Statute 627.727(6) distinguishes between an
uni nsured and an underinsured notorist claim;

Florida Statute 627.727(6) creates an underinsured
notorist claim

That the accrual date for an underinsured notorist claim
accrues when an insurer breaches its insuring agreenent,
or in the alternative, it accrues when the tortfeasor's
liability limts are tendered.

However, each of these arguments put forth by the Wodalls

for

*

the followi ng reasons:

This Court has previously held in State Farm Mit ual
Aut onpbi l e I nsurance Conmpany V. Kilbreath, 419 So.2d 632
(Fla. 1982) that a cause of action for an
uni nsured/ underinsured notorist claim arises on the date
of the accident with an uninsured/underinsured notorist;

Florida Statute £27.727(3), which was in effect at the
time of Ronnie Wodall's accident, provides a definition
for an underinsured not ori st claim which includes
i nstances of underinsurance and no insurance;

This Court in WIlians v. Hartford Accident & Indemity
Company, 382 &8o.2d 221.6 (Fla. 1980) held that the
| egi slative amendment in 1973 to Florida Statute 627.727
clearly required wuninsured vehicle coverage to also
function as underinsured vehicle coverage;

The Wodalls had a right to mke a claim for
uni nsured/ underinsured notorist benefits wthout first
making a claim against the tortfeasor.

The only logical and reasonable accrual date for- a
UM claimis the date of the notor vehicle accident




Accordingly, throughout this action, Travelers has asserted
that the policy |anguage belatedly relied upon by the Wodal | s does
not serve to alter the applicable statute of limtations for- an
uni nsur ed/ underinsured motorist claim and the l|ogic and reasoning
of this Court as set out in Kilbreath controls this matter;
therefore, the Wodalls had five (5) years from the date of the
accident giving rise to a claim for uninsured/underinsured notori st
benefits (Decenmber 15, 1987) in which to file a cl ai m agai nst
Travel ers. Since no claimwas filed by Decenber 15, 1992, the
trial court properly granted Travelers's Mtion for Summary
Judgnent which was properly affirmed by the First Distr-ict Court of

Appeal .




ARGUMENT
| SSUE |
WHETHER THE HOLDING IN _KILBREATH IS "GOOD LAW FOLLON NG
THE ENACTMENT OF FLORIDA STATUTE 627.727(6) 1977 AND
SUBSEQUENT  AMENDVENT IN 1982,
The Wbodalls devote a substantial portion of their initial
brief to an issue and argument which they make nore conplicated
t han need be. The Wbodalls acknowl edge that this Court in State

Farm Mutual Autonpbile |Insurance Conpany v. Kilbreath, 41.9 So.2d

632 (Fla. 1982) (A-1) det er m ned t hat an action for
uni nsur ed/ underinsured notorist benefits is governed by a five (5)
year statute of limtations which begins to run as of the date of
t he accident. ld at 632. The Wodalls state that the controlling
statute at the tine of the Kilbreath decision was Section 627.727,
Florida Statute (1972), which was silent as to when an uninsured
motorist claim or an wunderinsured nmotorist claimis created.
Despite the earlier acknow edgenent, the Wodalls assert that the
Florida Legislature in 1977 enacted Florida Statute 627.727(6)
which they argue makes Kilbreath obsolete or in the alternative,
assert the Kilbreath rationale only applies to clainms for uninsured
notori st benefits and not to underinsured notorist benefits.
However, the Wbodalls reliance upon Section 6 of Florida Statute
627.727 is msplaced as this Section sinply establishes a procedure
for settlement by an injured person of a claimwth an uninsured

notorist and the injured person's own liability carrier.

-8-




The Woodalls’ position as to the effect of Section 6 Florida
Statute 627.727 is in error for several reasons. First, this Court
in Kilbreath specifically stated that the decision applies to
uni nsur ed/ underinsured notorist clains. This Court held:

"The cause of action for an uninsured/ underinsured

notorist claimarises on the date of the accident with an

uni nsur ed/ underinsured notorist since the right of action

stems from the Plaintiff's right of action against the

tortfeasor. The statute of limtations thus begins to

run on the date of the accident rather than on the date

of conpliance with the conditions precedent contained in

the insuring agreement." Id at 633.

A second reason as to why the Wodalls' argunent is in error
stems from the fact that the very statutory definition of an
underi nsured not or i st claim includes both  uninsured and
underinsured notorist benefits. Florida Statute 627.727(3) in 1973
changed the definition of an uninsured notor vehicle Lo include not
only a vehicle which had no liability insurance, but in addition,
defined the words "uninsured notor vehicle" to include an insured
notor vehicle when the liability insurer thereof has provided
limts of bodily injury liability for its insured which are |ess
Lhan the limts applicable to the injured person provided under
underinsured notorist's coverage applicable to the injured person.
Accor di ngly, the Wodalls have failed to consider the very
definition found within Florida Statute 627.727(3) which applies to
the instant matter

The Wodalls' position as to the effect of Section 6 of

Florida Statute 627.727 is in error for a third reason given this

-9-



Court's opinion in the Wllianms v. Hartford Accident and Indemnity

Conpany, 382 So.2d 1216 (Fla. 1980). There, this Court relied on
the 1971 version of Florida Statute 627.727 and this Court
di scussed the effect of a 1973 anmendnent to that statute. Thi s

Court in Williams,supra, held that the Petitioners' uni nsur ed

notorist coverage was required by Section 627.727(1), Florida
Statutes (1971), to operate as underinsured notorist coverage

"Concepts of wuninsured and underinsured are so closely

related that the legislature's failure in an amendnment to

the uninsured vehicle coverage statute to use the term

"underinsured” and to delete earlier nomnal references

to "uninsured vehicle coverage" did not provide any

inference that the term "uninsured” was to be narrowy

construed so as not to include "underinsured." I d at

1.217.
Accordingly, both by statutory definition as well as prior cases
decided by this Court, it has been clearly held that Florida
Statute 627.727 (6) does not mandate a distinction between an
uninsured notorist claim and an underinsured notorist claim

The Wodalls position as to the effect of Florida Statute
627.727(6) is in error for a fourth reason. The Wodalls argue
that there is a different statute of limtations for underinsured
notorist benefits claims versus uninsured notorist benefits clains
and this in contrary not only Florida Statute 627.727(3) but also
the Traveler-s policy. On page 8 of the Travelers policy, it
st at es:

"Uninsured notor vehicle neans a highway vehicle or
trailer of any type:

-10-




1) To which no bodily injury liability insurance policy or
bond applies at the tinme of the accident;

2) To which a bodily injury liability insurance policy or
bond applies at the time of the accident, but with limts

of liability less than the applicable uni nsur ed
motorist's limts of liability provided under this

policy."

Accordingly, the Travelers policy |anguage defines an uninsured
motor vehicle consistent with case |law and Florida Statutes.

The Woodalls also argue that an underinsured motorist claim
(as opposed to an uninsured notorist claim is created by Florida
Statute 627.727(6). This argunent is patently erroneous. This
relied upon statutory section sinply establishes a settlenent
protocol . For the Wodalls to argue that this section serves to
create an underinsured notorist <claim reveals such a basic
m sunderstanding of Florida |law that Travelers is reluctant to even
address this argunent for fear that doing so |lends the appearance
of credibility to their argunent. The Wodalls argue that:

"The tinme is right for this Court to revisit the decision

in Kilbreath and honor the Legislature's mandate on the

separate and distinct treatnment to be applied to an

underinsured notorist claim occurring after Cctober 1,

1982." Wbodalls' Brief, page 15.
In fact, this Court has already revisited the decision in Kilbreath

and considered the Wodall's argunent. As previously stated, this

Court in WIIlians, supra, held Florida Statute 627.727 nmade

uni nsured vehicle coverage also function as underinsured vehicle
coverage and noted the closely related concepts of uninsured and
underinsured notorist coverage. ld at 1217. Moreover, recently,

_ll_




this Court in State Farm Mitual Autonobile |nsurance Conpany v.

Lee, 21 Fla. Law Wkly S335 (rFla. August 22, 1996) (a-8), addressed
the question of when the statute of limtations begins to run on a
claim for PIP benefits and this Court specifically distinguished
between the accrual of a cause of action for PIP benefits and the
accrual of a cause of action for UM benefits. In Lee, supra, this
Court relied on Kilbreath stating:

" Ve hel d t hat a cause of action for an

uni nsured/ underinsured nmotorist (UM c¢laim arises on the

date of the accident since the right of action stens from

the Plaintiff's right of action against the tortfeasor."
Id at S335 (enphasis added).

While relying upon the earlier Kilbreath rationale for the accrual
of a cause of action for UM benefits, this Court determ ned that
the nost logical event to begin the running of a statute of
limtations for PIP benefits is the date the insurance contract is
breached. Lee at S336. I n addition, the Lee Court approved
earlier opinions of the Third and Fourth District Courts of Appeal

in the decisions of Lee v. State Farm Mitual Autonobile |nsurance

Conpany, 661 go.2d 1300 (Fla. 3rd DCA 1995) and Levy v. Travelers

| nsurance Conpany, 580 So.2d 190 (Fla. 4th DCA 1991). In _Levy, the

Fourth District Court stated that:

"The claimfor PIP benefits is a first party claimin
contract for failure to pay the contractual obligation
for personal injuries sustained, regardless of fault....
we see no reason to depart from the wusual and customary
rules regarding the application of the statute of
limtations to insurance contracts unless there is an
exception brought about by the nature of the claimas in
the UM instance set forth in Kilbreath." Levy at 191

-12-




{enphasi s added).
Gven the foregoing case law analysis, it becones apparent that

this Court has in fact revisited the decision in Kilbreath, that

the Kilbreath rationale is still "good |aw' Wwhich supports
Travelers’s argument that the Kilbreath hol ding applies to the
I nstant case.

Not only does Kilbreath, supra, and Lee, supra, support the

position of the Travelers in this case but the rationale as

expressed by this Court in the earlier case of Dewberry v. Auto

Owmers | nsurance Conpany, 363 So.2d 1077 (Fla. 1978) al so holds

significance to this matter. This Court held the uninsured
notorist statute gives the insured the same cause of action against
the insurer that he has against the uninsured/ underinsured third
party tortfeasor for damages for bodily injury. This Court noted
the basic theory of uninsured notorist coverage is to conpensate a
Plaintiff for a deficiency in the tortfeasor's personal liability
i nsurance coverage. ld at 1081. In footnote 5 of the Dewberry
decision, this Court relied on Section 627.727(3), Florida Statutes
(1973), which changed the definition of an uninsured notor vehicle
to include not only a vehicle which had no liability insurance, but
in addition, defined the words "uninsured notor vehicle" to include
an insured nmotor vehicle when the liability insurer thereof

"has provided limts of bodily injury liability for its

insured which are less than the limts applicable to the

injured person provided under wunderinsured notorist's
coverage applicable to the injured person.” Id at 1081.

-13-




Thus, while the tortfeasor in the Dewberrv case was "underinsured"
the court referred to the claimant’s/insured’s coverage as
"uninsured notorist coverage." Id at 1081. Fromthis footnote, it
becones obvious that the Wodalls have failed to take into account
the existing definitions contained wthin Florida Statute
627.727(3). Consequently, it is readily apparent the Wodalls'
argument that Kilbreath applies only to uninsured nmotorist clains
while Florida Statute 627.727(6) governs underinsured notori st
claims is wthout support.

THE WOODALLS HAD A RIGHT TO MAKE A CLAIM FOR

UNI NSURED/ UNDERI NSURED MOTORI ST BENEFI TS W THOUT FI RST

MAKING A CGAM AGAINST THE TORTFEASCR

Not only do the Wodalls' argunents fail for the reasons
previously  stated, the Wodalls have conpletely failed to
distinguish a line of Florida cases which hold there need be no
claimor recovery against a tortfeasor prior to an insured's
ability to bring a claim for wuninsured notorist benefits. This

denonstrates the accrual of the action is independent of the

settl enent. Beginning wth Arrieta v. Volkswagen |nsurance

Conmpany, 343 So.2d 918 (Fla. 3rd DCA 1977), the Appellate Court
held that the Plaintiff could petition to conpel arbitration wth
her uninsured notorist carrier without first bringing an action
agai nst the wunderinsured tortfeasor. In Arrieta, it was the 1973
version of Florida Statute 627.727 which applied and the Appel |ate
Court noted:

-14 -




"By statutory definition, Arrieta sustained injuries as
a result of an wuninsured notor vehicle because the

tortfeasor's liability limts were less than the
uninsured motorist limts applicable to the Plaintiff.”
Id at 920.

The Court held that "for- all purposes of the statute", a notor

vehicle is "uninsured" when its liability insurer has provided
limts less than the uninsured notorist's limts applicable to the
injured person and that test is clearly dependent only on limts of
liability." 1d at 921.

Simlarly, in Apodaca v. O d Security Casualty Insurance

Conpany, 343 So0.2d 677 (Fla. 3rd DCA 1977), the Appellate Court
held that an injured Plaintiff, who had available uninsured
notorist coverage, could conpel arbitration on an uninsured
notorist claim wthout first proceeding to judgment against the
negligent tortfeasor if the tortfeasor's liability insurance limts
were less than the limts of the underinsured notorist coverage.
The Court noted that the |aw was clear that the Appellant need not
proceed to judgnent against the negligent tortfeasor prior to
compel ling arbitration with the uninsured notorist carrier. ld at
677.

In United States Fidelity and Guaranty Conpany v. State Farm

Mut ual Autonobile Insurance Conmpany, 369 go.2d 410 (Fla. 3rd DCA

1979), an insurer brought a declaratory action against its insured
seeking a to conpel the insured to pursue her claim against the

third party tortfeasor before proceeding with her underinsured

w]l k-




coverage claim The Third District Court of Appeal held that,
where the third party tortfeasor's insurance limts were |less than
the wunderinsured coverage provided by the insured's own policy,
the insured had the absolute right to arbitrate that claim wthout
first resorting to an action against, or achieving a settlement
with, the third party tortfeasor. ld at 369. Further, the Court
noted that the insured had an existing right to have the issue of
the value of injuries as well as the liability of the underinsured
notorist determned through the contractually provided neans of
arbitration. ld at 411.

Finally, in Jones v. Integral lnsurance Conpany, 631 So.2d

1132 (rFla. 3rd DCA 1994), the uninsured notorist carrier asserted
that no uninsured nmotorist claim could be brought since its insured
failed to tinely file a claim against the tortfeasor. In Jones, as

in the case sub iudice, the applicable wuninsured notorist policy

did not require the insured/injured party file an action against
the tortfeasor. Therefore, the Court held Jones had no obligation
at law to bring suit against the tortfeasor-. Simlarly, no such
requirenent was placed on the Wodalls by their policy with the
Travel ers.

Jones, supra, as well as the other cases previously cited,

denonstrate an insured/injured party can bring an uninsured
notorist claim without taking any action against the tortfeasor.

G ven Arrieta, supra, Apodaca, supra, USF&G, supra and Jones,

-16-




gupra, the Wodalls' argunent that they first had to exhaust the
policy limts of the tortfeasor prior to filing a claim for
uni nsured notorist benefits is a nisstatenent of the law. No such
requi rement exists. Therefore, the Wodalls need not have nade any
effort to recover the tortfeasor's bodily injury limts prior to
filing their claim for wuninsured notorist benefits against the
Travel ers.

THE WOODALLS' | NTERPRETATION OF THE TRAVELERS POLICY
LANGUAGE |IS OONTRARY TO FLORIDA LAW

A portion of the Wodalls' argument contained within Issue |
concerns the Travelers policy |anguage. The Wbodalls take the
position that the policy |anguage, Wwhich they |abel a "no
action/ exhaustion clause", required the Wodall:; to exhaust a non-
contractual renedy against a third party tortfeasor prior to
bringing a claim for uninsured notorist benefits. As al ready
shown, this argument is contrary to the rationale of the line of

cases beginning with Arrieta v. vVolkswagen |nsurance Conpany, 343

$0.2d 918 (Fla. 3rd DCA 1977) which state the insured need take no

action against the tortfeasor prior to filing a claim for
uni nsur ed/ under i nsur ed nmotori st benefits. Further, in Liberty

Mutual I nsurance Conpany v. Reyer, 362 %o.2d 390 (Fla. 3rd DCA

1978), Reyer was involved ina car accident on Septenber 11, 1976
and she had a policy of ingurance whi ch provi ded
uni nsur ed/ under i nsur ed not ori st coverage in the anount of

$300,000.00 and the tortfeasor's bodily insurance limts were
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$100,000.00. At arbitration, Reyer contended she was entitled to
bring an underinsured notorist claimeven though the driver's
i nsurance conpany had not tendered the policy limts. Li berty
Mut ual contended that its policy |anguage expressly provided that
Reyer was not entitled to make a claim and that they were under no
obligation to make paynent, until after the limts of liability
under all bodily injury policies applicable at the time of the
acci dent had been exhausted. The Third District Court of Appeal
determ ned that these contentions give rise to a basic questions,
i.e., whether, wunder Florida law, an insurer and insured may enter
into a bonified contract (policy) provision which requires that the
insured nust pursue the uninsured/underinsured notorist to a
judgment or settlenent prior to proceeding against its own insurer.
The Third District Court held the answer to this question was no.
ld at 391 (enphasis added). The Court relied on its earlier

decision in Arrieta v. Volkswagen_lnsurance Conpany, supra, as well

as public policy as indicated by the clear expression of
legislative intent in Florida Statute 627.727 (1975). It also

relied on Great Anerican | nsurance Conpany v. Pappas, 345 So.2d 823

(Fla. 4th DCA 1977) in which it was noted that wuninsured notorist
coverage includes wunderinsured notorist coverage. Simlarly, in

Weinstein v. Anerican Mitual |nsurance Conpany of Boston, 376 So.2d

1.219 (Fla. 4th DCA 1979), the Appellate Court held:
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"An insured was not required to seek and obtain paynent,

by settlenment or after judgnent, of allbodily injury
[iability insurance benefits from any alleged tortfeasor
before he could conpel arbitration under his own
uni nsured-underinsured motorist provision, despite the
applicable policy language in that case which specified
the insurer would not be obligated to nmake any paynment
for bodily injury until after the limt:; of liability
under all applicable bodily injury liability bonds or
insurance policies had been exhausted." Id at 1219.

Wiile the Wodalls argue that the Reyer decision has been
obviated by the legislature as a result of the amendment to Section

627.727(6) in 1977, this argunent is incorrect. In Winstein, the

Fourth District Court of Appeal reached the same conclusion as the
Rever court and in footnote 1 of their decision, relied on Section
627.727, Florida Statutes (1977). The Wodalls further ignore the

case of New Hanpshire Insurance Conpany v. Knight, 506 So.2d 75

(Fla. 5th DCA 1987). In Knight, the wuninsured nmotorist carrier
argued Florida Statute 627.727(6) explicitly required the
tortfeasor's policy limts be first exhausted before a claim could
be made for uninsured coverage. The policy |anguage at issue was
simlar to the policy |anguage contained wthin the Travelers
uni nsured notorist policy. Specifically, each carrier's policies
contai ned provisions which provided that the underinsured benefits
woul d be payable only after any applicable bodily injury liability
policy had been exhausted. The Knight Court as well as the Courts
in Reyer and Weinstein,supra, all held that such a provision is
unenf or ceabl e

Accordingly, this Court's conclusion in Kilbreath and nost
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recently in Lee, 1.¢., that the statute of limtations for an
uninsured notorist claim begins to run as of the date of the
acci dent, has not been affected by subsequent l|egislation nor is it
affected by the Travelers policy |anguage. The Wodalls asserted
their claim for uninsured notorist benefits mre than five (5)
years fromthe date of the accident, the Travelers tinely asserted
its statute of limtations defense, and the trial court granted a
summary judgnment on this issue which was subsequently affirmed by
the First District Court of Appeal. Concerning the certified
guestion of whether the policy |anguage affects the Kilbreath

rationale, the answer is, sinply no. See Lee, Dewberry, Arrieta,

Apodaca, USF&G Jones, Reyer, Weinstein, and Knight, supra. The

two paragraphs from the Travelers policy are not in pari materia

nor intended to be interpreted in the nmanner clainmed by the
Woodal | s. Further, even if the policy sought to acconplish what
the Whodalls assert, then the policy |anguage would be invalid and
unenforceable and the Wodalls' recourse renained to file a claim
for uninsured nmotorist benefits within five (5) years from the date
of the accident. This they failed to do.
| SSUE ||

THE ACCRUAL DATE OF A CAUSE OF ACTION FOR AN

UNINSURED/UNDERINSURED MOTORIST CLAI MACCRUES ON THE DATE

OF THE ACCI DENT.

The second issue presented by the Whodalls concerns their

position that the accrual date for an uninsured/underinsured (UM)
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nmotorist claimis governed by Florida Statute 627.727(6) or in the
alternative, on the date an uninsured/underinsured mot or i st
contract is breached. This argunment can be rebutted quite sinply
as the question regarding the accrual date has previously been

answered by this Court in State Farm Mitual Autonobile |nsurance.

Conpany v. Kilbreath, 419 So.2d 632 (Fla. 1982).

The Wodalls and Travelers agree that the rights and
obligations of the parties are governed by contract law, since
these rights and obligations arise out of the insurance contract.

Hartford Accident and Indemnity v. Mson, 210 So.2d 474 (3rd DCA

1968) . Accordingly, the parties further agree that the five (5)
. year limtation period specified by Florida Statute 95.11(2) (b) for
actions founded on a contract is applicable to the Wodalls claim
under their autompbile policy for UM benefits against t he

Tr avel ers. Burnett v. Firenen's Fund |nsurance Conpany, 408 So.2d

838 (2nd DCA 1982). \Wiile the parties are in agreenent that a five
(5) year statute of limtations applies to this claim Travelers
asserts that the statute of limtations begins to run on a claim
for UM benefits from the date of the nmotor vehicle accident.

Kilbreath, supra; Lee, supra. The Wbodalls propose several

alternative accrual dates rather than rely on the accrual date as

established by this Court in Kilbreath and Lee, supra, with their

attendant adverse consequences to the Wodalls' claim

On page 29 of the Wodalls' Initial Brief, it is suggested
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there are two possible times that an underinsured notorist claim
could accrue under Florida law. First, they argue the underinsured
notorist claim accrued on the date it was created pursuant to
Florida Statute 627.727(6), i.e., when a tortfeasor's liability
insurer tenders its policy limts. The logic of this argunent has
been previously addressed on pages 10 through 14 of this Answer

Brief. In addition, both parties ironically rely on Lunberman's

Mutual Casualty Conpany v. August, 530 So.2d 293 (rla. 1988) as

that opinion relates to this issue. Tn Lunmberman's, the Plaintiff

was involved in a nmotor vehicle accident with an uninsured notor-ist
on February 17, 1979. The applicable statutory provision ot
Florida Statute 627.727(6) contained |anguage which the Wodalls
suggest delays the accrual of a cause of action for underinsured
notorist benefits until such tine as settlenent has been effected

with the tortfeasor. However, a careful reading of Lunberman's,

supra, as well as the prior Appellate decision in Lunberman's at

509 So.2d 352 (Fla. 4th DCA 1987), does not support the Wodalls'
argument. At the Appellate |level, the Court held:

"For an uninsured nmotorist claim a cause of action
accrues and the statute of limtations begins to run, on
the date of the accident, rather than on the date of
conpliance with the conditions precedent contained in the
insuring agreenment."” ld at 353.

In Lunberman's, the Plaintiff filed a claim for uninsured notori st

benefits on February 9, 1984 based on a February 17, 1979 car

acci dent. The question for the Appellate Court involved a
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determ nation concerning where the cause of action arose, Florida
or-  Massachusetts. This question was significant since Florida's
applicable statute of limtations period was five (5) years, while
the applicable statute of limtations period under Massachusetts
law was three (3) years. The Appellate Court held Florida |aw
applied since the notor vehicle accident occurred within the state.

It went on to hold the five (5) year statute of limtations period
began to run from the date of the accident. This Court reviewed
the Appellate Court decision as it was in direct conflict with
prior- Supreme Court opinions. This Court noted the insured stands
in a tort relationship to the uninsured notorist but this does not

change the fact that an action by an insured against an insurer
arises out of the insurance contract between the parties.” 1d at

295. This Court alsc recognized that an action to recover
uninsured notorist benefits 1is not strictly an action dealing wth
contract, but also involves sone aspects of a tort action. ld at

295. Therefore, this Court applied the lex loci contractus rule
and concluded the cause of action between the parties in arose in
Massachusett s, and accordingly found that Massachusetts | aw
governed the applicable statute of Ilimtations. ld at 296. The
Wodal I s suggest this Court's opinion in indicates contract |[|aw
shoul d be | ooked to for a determnation of the accrual date for an
underinsured notorist claim However, this Court's opinion nakes

no such suggestion and in fact, in footnote 3 of the opinion, this
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Court notes:

"issues relating to the right of the insured to recover
fromthe insurer that depend on the insured' s right
against the uninsured motorist/tortfeasor, however, are
determ ned according to the law of the state which has

the most 'significant relationship' to the accident.” 1d
at 295.
This | anguage found in footnote 3 cones from a prior Supreme Court

opinion, that of State Farm Mutual Autonobile |Insurance Conpany V.

Osen, 406 So.2d 1109 (Fla. 1981) and parallels the l|anguage this

Court used in Kilbreath, supra, that being,

"the cause of action for an uninsured/ underinsured

notorist claimarises on the date of the accident with an

uni nsur ed/ underi nsurednotorist since the right of action

stems from the Plaintiff's right of action against the

tortfeasor. The statute of limitations thus begins to

run on the date of the accident rather than on the date

of conpliance with conditions precedent contained in an

insuring agreement." Kilbreath at 633.
Accordingly, this Court has consistently used and relied on the
rationale of Kilbreath to hold it is the date of the accident upon
which a claim for UM benefits accrues

The illogic of the Woodalls’ position that a cause of action
for UM benefits does not accrue until the tortfeasor's liability
policy limts are tendered belies the purpose of a statute of
[imtations and the need for certainty, predictability and
uniformty of result. Under the theory proposed by the wocdalls,
the accrual date for an underinsured notorist claim would differ on
a case by case basis, depending upon the date the tortfeasor's

l[iability insurer tenders its full policy limts. This conceivably
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could occur on the date of the accident itself or, conceivably, the
liability insurer may never tender the full policy Iimts and under
the Wodalls' logic in such an instance, an wunderinsured claim
woul d never accrue. Accordingly, the Wodalls' argument defies
logic and Florida |aw.

The second argunment proposed by the Wodalls is that the
accrual date for an underinsured notorist claimoccurs when an
underinsured nmotorist contract is breached. The Wodalls read this

Court's recent decision in Lee, supra, to suggest that a cause of

action for an underinsured notorist claim accrues on the date that
the underinsured notorist insurer breaches its obligations to pay,
i.e., breaches the insuring agreenent. In making this argunent,
the Wodalls fail to recognize a distinction between a PIP claim
which was present in the Lee scenario versus a UM claim which is
present in the instant case. The underinsured notorist carrier de
facto stands in place of and acts as an insurer of the tortfeasor
not the claimnt. In fact, this Court, as previously stated,
di stingui shed the Lee scenario from that involving a claim for UM
benefits and specifically referred to the prior Kilbreath decision
Further, the Wodalls attenmpt to draw a parallel between the
settlenent protocol as prescribed in Florida Statute 627.727(6) and
the statutory scheme which governs the payment by an insurer of PIP
benefits which is yet another exanple of either grasping at straws

or msleading this Court.
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The Wbodalls also contend that they had no ascertainable claim
until the policy limts of the tortfeasor were tendered to them
Again, this is a disingenuous argunent. Petitioner, Ronnie
Woodall, was involved in an auto accident with the tortfeasor on
Decenber 15, 1987. The tortfeasor had $10,000.00 in bodily injury
[iability coverage. Pursuant to Florida Statute 95.11(3) (a), the
Woodalls had four (4) years to file a claim against the tortfeasor
as a result of his negligence. Therefore, the Wodalls had an
additional, year in which to conduct discovery in order to determ ne
the extent of the tortfeasor's bodily injury insurance coverage.
Once the tortfeasor's coverage is known, the existence of an
underinsured notorist claim according to the definition in Florida
Statute 627.727(3) is mere mathematics. The Wodalls were readily
able to ascertain that an underinsured notorist claim existed and
making their argument to the contrary, the Wodalls once again
overl ook the statutory definition of an underinsured notori st
claim. Further, they <continue to ignore the line of cases

previously referred to in this Brief beginning with Ar-rieta, supra,

which hold that a claim for UM benefits can be nmade prior the
initiation of any action by the UM insured against the tortfeasor.

The Woodalls' suggest yet another alternative accrual date for
the statute of limtations. They suggest it may have occurred when
Travel ers "breached the contract,” which they claim occurred when

Travel ers directed correspondence to counsel for the Wodalls
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indicating that the Wodalls had five (5) years within which to
file the claim for UM benefits and that nore than five (5) years
had elapsed since the date orf the accident. In this

correspondence, Travelers sinply raised a well-recognized defense

to a claim i.e., the statute of limtations. Travelers did not
"breach the contract”. In fact, if the Wodalls' argunment is taken
to its logical conclusion, if Travelers, rather than assert a

statute of limtations defense to a claim for UM benefits (which
the Wodalls interpret as a denial of coverage and a breach of the
insuring contract) , had instead offered the Wodalls one dollar
($1.00) for their danmages, no denial of coverage or breach of the
contract would have occurred. Under the Wodalls" logic, their
cause of action for UM benefits would never accrue in this
scenario. This argument propounded by the Wodalls defies |ogic.
Rat her, under previously established Florida law, the Wodalls
entitlenment to enforce their contractual rights accrued on the date

they were injured. Kilbreath, supra. The Wbodalls ms-focus by

arguing the "contract was breached" when the Travelers asserted a
statute of limtations defense. The action by the Wodalls is not
for breach of contract but rather an action to enforce their
contract with the Travelers. The correct focus should consider
"when did the Wodalls first have a right to enforce their
contractual claim against Travelers?" Under Florida law, this

right to enforce their contractual claim accrued as of the date of
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the accident with the tortfeasor (Decenber 15, 1987) and pursuant
to the five (5) year statute of limtations found in Florida
Statute 95.11(2) (b), the Wodalls had unt 1 Decenber 15, 1992 in
which to file their claim for UM benefits against the Travelers.
In their attenpt to avoid the adverse consequences of their
untinely filing of their claim for UM benefits against, the
Wbodal | s propose nunerous alternative argunents which create
differing accrual dates for their cause of action; however, no
argunment proposed by the Wodalls can be supported by Florida Law

and should not be entertained by this Court.
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CONCLUSI ON

The accrual date for a cause of action for UM benefits occurs
as of the date of the nptor vehicle accident with an uninsured or
underinsured nmotorist as defined in Florida Statute 627.727(3) as

previously determned by this Court in State Farm Mitual Autonobile

| nsurance Conpany v. Kilbreath, 41.9 S0.2d 632 (Fla. 1982) and State

Farm Mitual Autonobile Insurance Conpany v. lLee, 21 Fla. Law Wiy

S335 (Fla. August 22, 1996). Wile the Wodalls argue this Court

should revisit Kilbreath, supra, o distinguish between an

uni nsured notorist claim and an underinsured nmotorist claim the

Wodalls ignore this Court's decision in Wlliams v. Hartford

Accident and Indemity Conpany, 382 So.2d 1216 (Fla. 1980) where

this Court held no such distinction was necessary. The Wodalls

further ignore Arrieta v. Volkswagen Insurance Conpany, 343 So.2d

918 (Fla. 3rd DCA 197'7) and subsequent case |aw which provide the
Wodalls with a right to enforce their contractual agreement wth
the 'Travelers for uninsured notorist benefits as of the date of the
nmotor vehicle accident with an uninsured or underinsured notorist
wth no requirenment that the Wodalls pursue a claim against the
tortfeasor. The policy language contained within the Travelers
insuring agreement does not affect the Wodalls' cause of action
for UM benefits nor does it affect the accrual date for the cause
of action for uM benefits as establ ished by this Court in

Kilbr-eath, supra.
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M CKLE, J.

Appel l ants, Ronnie Woodall and his wife Judith woodall, appeal
a final summary judgnment declaring their action for wuninsured (UM)
notorist benefits barred by the statute of limitations. We affirm

on the authority of State Farm Mitual Autonobile Insurance Co. v.

Ki | br eat h, 419 So. 2d 632 (Fla. 1982) . Hov\ever’ we cert | fy a

question of great inportance based on the facts of this case.




On December 15, 1987, while insured by the Travelers Indemity
Conpany (Travelers), Ronnie Woodall was injured in an autonobile
accident caused by an underinsured motorist. The Travelers policy

held by woodall contained the follow ng pertinent provisions:

W will pay damages that the insured is legally
entitled to recover from the owner or operator of
an uninsured motor vehicle because of bodily injury
suffered by the insured and caused by acci dent.
Liability for such damages nust arise out of the
owner shi p, mai nt enance or use of the uni nsured
motor Vehicle.

W will nake pavment under this coverage only after
the limits Of liability have been used yp_under aii
annlicable bodily iniurv Jliabjlity_bonds or

The insured's right to recover these danmages from
the owner or operator of an uninsured motor vehicle
and the amount of these damages w Il be agreed to
by the insured and us. D sagreenent as to such
right or anounts of danmages will be settled by
arbitration upon witten request of the insured or
us.

* * *

‘Legal action mav _not be brought against US under
anv_coveraae provided under this nolicv, unless the

insured has fully complied With all the provisions

of the nolicv.

(Enphasi s added).

On Septenber 9, 1993, alnobst six years after the accident, the
tortfeasor's bodily injury Jliability limt of $10,000.00 was
tendered to the Wbodalls. Thereafter, the Wodalls subnitted a
claim for UM coverage under their policy with Travelers. When the
claimwas deni ed on Novenber 12, 1993, the Wodalls inmmrediately
filed the instant |awsuit against Travelers for recovery of uM
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benefits- Travelers in turn noved for summary judgnent on the
grounds that the statute of limtations barred the action. The
| ower court entered summary judgment in favor of Travelers, citing
as authority the Florida Suprenme Court's holding in Kilbreath that
a cause of action for an uninsured/underinsured notorist claim
arises on the date O the accident with an uninsured/ underinsured
motorist since the right of action stems from the plaintiff's right
of acticn against the gortfeasor.

In Kilbreath, the plaintiff's policy |anguage provided that no
action shall lie against the insurer unless, as a condition
precedent thereto, there shall have been full conpliance with the
terms of the policy. The two pertinent conditions precedent
therein wre (1) an effort to agree amcably on the issue of
entitlenent and anount of damages, and failing that, (2)
arbitration. The court held that, while both were conditions
precedent to an action against the insurer, npeither had any effect
on when the cause of action arose. 1dq. at 634. sub iudice, the
Travelers policy contains an additional proviso that paynment wll
be made only after the limts of liability have been used up under
all applicable bodily injury liability policies. arguably, by its

very terns, this clause effectively provides that the statute of

limtations on the Woodalls' claim for uv benefits was not
triggered until Travelers becane obligated to nmake payments under
the policy and failed to do so, thereby creating a cause of action

on the date the contract was breached. Certainly, it can be argued
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that while the Wodalls were awaiting the offer of the tortfeasor's

policy limts, they also had the option to file an action against
Travelers.  However, by the very terms of the Travelers policy, the
Woodal I's' opportunity to recover UM benefits was obviated until the
tortfeasor's liability insurer tendered paynent. The tortfeasor's
insurer tendered payment beyond the applicable statutory time limt
under Kilbreath, and, when the Wodalls turned to Travelers for
recovery, mravelers relied on the statute cf limtations as a bar.
Uncertain as to whether the court in Kilbreath envisioned such a
result, and considering the issue presented in this appeal to be a
matter of great public inportance, we certify the follow ng
question to the Florida Suprene Court:

Whet her the holding in Kilbreath applies when a

plaintiff's UM policy contai ns a no-
action/ exhaustion clause providing that paynent
will be made only after the limts of liability

have been used up under all applicable bodily
injury liability policies.

AFFI RVED
WeBsTER and LAWRENCE, JJ., CONCUR




the act in existence at the time he became a
member of the Police and Firefighters
Retirement System, he should have been
allowed to continue his service with the
City until age 55. The trial court thereaft-
er entered final judgment in favor of Na-
tion.

The City then appealed to the Fourth
District which reversed and held that the
City could amend its pension plan to lower
the mandatory retirement age at which
firemen must retire from 55 to 50 years of
age, even though the amendment adversely
affected those who became participants
when the retirement age was more
ous.

The district court, although confident
that its result was consistent with the
present law in Florida, expressed concern
with language utilized by this Court in City
of Jacksonville Beach v. State, 151 So.2d
430 (F1a.1963). In that case, we stated that
retirement systems should be sustained on
the theory that “they offer an added in-
ducement to those with special skills and
techniques to remain in government em-
ployment . and make government service
a career rather than a passing inter-
lude. ... Itisnot difficult to conceive how
this theory would be exploded if prospective
employees were told that, after a short ser-
vice or a long one, the legislature could,
nevertheless, disturb the arrangement any-
time it saw fit since all employees in a
given category were required to be mem-
bers of a standard plan. Id. at 431432
City of Fort Lauderdale v, Nation, 400
So.2d at 1276-77.

We disagree with Nation's contention and
hold that the Fourth District correctly de-
cided that the retirement plan in issue was
not voluntary, but rather was mandatory
since Nation was required to participate in
one of the City’s pension plans and was not
free to choose not to participate in the
pension scheme. Florida Sheriff’'s Associa-
tion v. Department of Administration, 408
So0.2d 1033 (Fla1981).

Furthermore, we do not find that our
earlier decision in City of Jacksonville
Beach v, State, wherein we affirmed the
First District’s decision in State ex rel.
O'Donald v. City of Jacksonville, in any way
precludes the result reached by the district
court in the present case.

Accordingly, we find that the Fourth Dis-
trict eorrectly resolved the certified ques
tion and approve its decision.

It is so ordered.

BOYD, OVERTON, SUNDBERG, Mc-
DONALD and EHRLICH, JJ., concur.

ADIUNS, J., dissents.

w
© £ KETNUMEERSYSTEM
E

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, Petitioner,

V.
Floyd Michael KILBREATH, Respondent.

Nation contends that the City of Fort
i Lauderdale Police and Firefighters System
' is a voluntary pension plan and that the
b principle announced by the First District
! Court and this Court in State ex rel. 0'Don-

i No. 61133.
: Supreme Court of Florida.
Sept. 2, 1982.

ald v. City of Jacksonville, 142 50.24 349
(Fla 1st DCA 1962), aff’d, 151 Sp.2d 430
(Fl1a.1963), applies here. This principle is
that benefits provided employees under a
voluntary pension plan created by alegisla-
tive act may not be modified or reduced by

Suit was instituted to recover underin-
sured motorist benefits. Dismissal of ac-
tion was reversed by the District Court of
Appesal, 401 So.2d 846, and application for
review was granted. The Supreme Court,
Ehrlich, J., held that statute of limitations

subsequent amendatory act. on an insured's claim for uninsured/unde-
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STATE FARM MUT. AUTO. INS. CO. v. KILBREATH

Fla. 633

Cite as, Fla, 419 S0.2d 612

rinsurcd motorist benefits begins to run on
date of accident rather than on date of
compliance with conditions precedent con-
tained in insuring agreement and, hence, is
not delayed until arbitration has occurred
or has been waved or denied by insurer.

Decision of the District Court of Ap-
pea quashed, and cause remanded with di-
rections to reinstate dismissal.

Adkins and Sundberg, JJ., dissented.

Limitation of Actions ¢&==46(1), 65(5)

Statute of limitations on an insured's
clam for uninsured/underinsured  motorist
benefits begins to run on date of accident
rather than on date of compliance with
conditions precedent contained in insuring
agreement and, hence, is not delayed until
arbitration has occurred or has been waived
or denied by insurer. West's F.SA. § 95.-
11(2)(b).

Thomas (G, Kane of Driscoll, Langston &
Kane, Orlando, for petitioner.

William H. Roundtree, Cocoa, for respon-
dent.

EHRLICH, Justice.

We have for review the decison of the
District Court of Appeal, Fifth District, in
Kilbreath v. State Farm Mutual Automo-
bile Insurance Co., 401 So.2d 346 (Fla. 5th
DCA 1981), which expressly and directly
conflicts with Mendlein v. United States
Fidelity & Guaranty Co., 277 S0.2d 538 (Fla
3d DCA 1973). We have jurisdiction.!

The determinative issue in Kilbreath is
whether, in an action under an uninsured
motorist insurance policy, the statute of
limitations begins to run as of the date of
the accident. Wc hold that it does.

L Art, v, § 3(b)(3), Fla.Const
2. The tria} court held the claim stale under the

five vyear statute of lirnitations for an action 0N
a contract, section 95.1 1(2)(b), Florida Statutes

(1979). The district court likewise viewed five
years as the proper measuring period, albeit
running from a different starting point. 1t is

The pertinent facts may be stated briefly.
Kilbreath had automobile insurance cover-
age under four separate policies issued to
him by State Farm. On June 11, 1972,
Kilbreath was injured in a motor vehicle
accident He requested arbitration of his
clam on April 26, 1976, which request was
denied on May 19, 1976. On May 16, 1980,
amost eight years after the accident, Kil-
breath filed suit against State Farm seek-
ing underinsured motorist benefits  under
the uninsured motorist coverage. The tria
court dismissed the action with prejudice
reciting in the order of dismissa that the
clam was barred by the statute of limita-
tions2 The Fifth District Court of Appeal
reversed, stating that arbitration or its
waiver or denial by the company is a condi-
tion precedent to an action on the policy
and that the statute of limitations did not
begin to run until al conditions precedent
to recovery under the contract had o¢-
curred. It held that the statute of limita-
tions did not begin to run until arbitration
had occurred or had been waived or denied
by the insurance company. This petition
followed.

The cause of action for an unin-
sured/underinsured motorist claim arises on
the date of the accident with an unin-
sured/underinsured motorist since the right
of action stems from the plaintiff's right of
action against the tprtfeasor. The statute
of limitations thus begins to run on the date
of the accident rather than on the date of
compliance with the conditions precedent
contained in the insuring agreement.
Mendlein; Bocek v. Inter-Insurance EX-
change of Chicago Motor Club, 175 Ind.App.
69, 369 N.E.2d 1093 (1977).

Kilhreath's policy of uninsured motorist
insurance contains the following language:
To pay al sums which the insured or his
legd representative shal be legally enti-

not necessary to the outcome in this case to
decide now and thus we reserve the issue of
whether the applicable limitations period is the
five year contract period or the four year tort
period, since in any event the mstant lawsuit
was filed eight years after the date of the acct-
dent.
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tied to recover as damages from the own-
er or operator of an uninsured motor
vehicle because of bodily injury sustained
by the insured, caused by accident and
arising out of the ownership, mainte-
nance or use of such uninsured motor
vehicle provided, for the purposes of this
coverage, determination as to whether
the insured or such representative is le-
gally entitled to recover such damages,
and if so the amount thereof, shall be
made by agreement between the insured
or such representative and the company
or, if they fail o agree, by arbitration.
The policy does not preclude the insured
from maintaining an action at law against
the tortfeasor. That cause of action
against the third party tortfeasor clearly
arises on the date of the accident. If the
insured elects to proceed under his unin-
sured/underinsured motorist coverage, hi
first remedy is by the agreement of the
parties. If the parties are unable to agree,
his next remedy is by arbitration. If the
insurer waives arbitration or refuses to ar-
bitrate, the insured may then maintain an
action at law against the insurer. The poli-
cy aso provides that no action shall lie
against the insurer unless as a condition
precedent thereto there shall have been full
compliance with all terms of the policy. An
effort to agree amicably on the issue of
entitlement and amount of damages, and
failing that, arbitration, are both conditions
precedent to an action against the insurer,
but neither has any effect on when the

_ cause of action arises. These arc remedies

provided by the insurance policy which the
insured must exhaust before he can sue the
insurer, but the statute of limitations is not
tolled during the running of these times.

The uninsured motorist statute gives the
insured the same cause of action against the
insurer that he has against the unin-
sured/underinsured third party tortfeasor
for damages for bodily injury. Dewberry v.
Auto-Owners Insurance Co., 363 S0.2d 1077
(Fla1978). It provides a new procedure
whereby the insured may recover his loss
against hisown insurer. The accrual of the
action occurs at the time of the accident
with the uninsured motorist. As pointed
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out by Judge Sharp in her dissent in the

opinion below:
In an action against an insurance compa-
ny for “underinsured” or “uninsured” mo-
torist coverage the right of action stems
from the plaintiff’s right of action
against the tortfeasor .

401 So0.2d at 847 (Sharp, J.,, dissenting).
The decision of the district court is

quashed, and this cause is remanded with

directions to reinstate the order of dismiss-

al.

It is so ordered.

ALDERMAN, C. J, and BOYD, OVER-
TON and McDONALD, JJ., concur.

ADKINS and STINDBERG, JJ., dissent.

w
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J. B. THOMAS, Petitioner,
V.
STATE of Florida, Respondent.
No. 60477.

Supreme Court of Florida.
Sept. 2, 1982.

Defendant was convicted in the Circuit
Court, Brevard County, Roger F. Dykes, J.,
of false imprisonment, sexual battery and
theft, and he appealed. The District Court
of Appeal, Fifth District, 394 So.2d 548,
vacated in part, affirmed in part, and re-
manded. On application for review, the
Supreme Court, McDonald, J., held that: (1)
point concerning State's closing argument
was preserved for appeal by objection and
request to make a motion; (2) remark could
not properly be characterized as a “racial
sur’; and (3) failure to give requested
instruction on penalties was preserved for
review despite failure to use words “I ob-
ject.”
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1 nee—Personal injury protection-Limitation of actions—
Statute of limitationsfor action based on insurer’sfailureto nav
PIP benefits beginsto run when insurer breaches itsobligation to
pay rather than on date of accident in question

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY and
STATE FARM FIRE AND CASUALTY COMPANY, Petitioners, vs. KUN-
BOK LEE and GISUN LEE. Respondents. Supreme Count of Florida (Case No.
86.969. August 22. 1996_ Application for Review of the Decision of the District

Court of Appeal = Centified Direct Conflict of Decisions. 3nd District - Case No.

94-2424 (Dade County). Counsel: James T. Sparkman and John W, Reis of
Sparkman, Robb, Nelson & Mason, Miami, for Petitioners. Robert A. Rosen-
biatt, Miami, for Respondents, Edward S. Schwartz of the Law Offices of
Philip hi. Gerson, P.A., Miami, Amicus Curiae for the Academy of Florida
Trial Lawyers,

(PER CURIAM.) We have for review Lee v. State Farm Mutual
Automobile Insurgnce Co., 661 So. 2d 1300 (Fla. 3d DCA

1995), which expressly and directly conflicts with the opinion in

Fladd v. Fortune Insurance Co., 530 So. 2d 388 (Fla. 2d DCA),

review denied, 539 So, 2d 475 (Fla. 1988). We have jurisdiction.
Art. V, § 3(b)(3), Fla Const. For the reasons expressed below,

wc approve Lee, disapprove Fladd, and hold that the statute of
limitations for an action based on an insurer’s failure to pay per-
sonal injury protection (PIP) benefits begins to run when the in-
surer breaches its obligation to pay.

The respondents, Kunbok and Gisun Lee, are policyholders of
petitioners State Farm Mutual Automobile Insurance Company
and State Farm Fire and Casualty Company (collectively re-
ferrcd to as “State Farm”). The Lees and their daughter were
involved in an automobile accident on December 18,1988, As a
result of the accident, the minor daughter sustained personal inju-
ries and sought and received medical treatment at Jackson Me-

Hospital.” A claim for persona injury protection (PIP)

ts under the State Farm policy was denied on or about Feb-

U 18, 1989. On February 14, 1994. over five years after the

accident. respondents filed suit against State Farm for recovery
of the PIP benefits.

State Farm moved to dismiss the action on the ground that it
was barred by the statute of limitations-which it claimed began
to run on the date of the accident. Thetrial court granted petition-
ers’ motion and dismissed the action. The district court reverscd,
holding that the limitations period ran from the time the insurer
breached i:5 contract of insurance by failing to pay the claim and
that, therefore, the action was not barred. Lee, 661 So. 2d at
1300.

There is a clear division among the district courts as to what
event trigzers the commencement of the statute of limitations for
filing an action for PIP benefits. The Second District has held that
the statute of limitations for an action based on an insurer’s fail-
ure to pay PIP benefits begins to run on the date of the accident.
Fladd v. F riune |nsurance Co., 530 So. 2d 388 (Fla. 2d DCA),
review deiiied, 539 So. 2d 475 (Fla. 1988). The Fladd court
reached thi;; conclusion by applying the rationale of our decision
in State Farm Mutual Automobile Insurance Co. v. Kilbreath,
419 So. 1d 632 (Fla. 1982). In Kilbreath, we held that a cause of
action for an uninsured/underinsured motorist (UM) claim arises
on the date of the accident since the right of action stems from the
plaintiffs right of action against the tortfeasor. Thus, we found
that the statute of limitations begins to run on the date of the acci-
dent rather than on the date of compliance with the conditions
precedent contained in the insurance contract. Id. at 633. Our
decision took into account the fact that the uninsured motorist
statute gives the insured the same cause of action against the in-
syiee that he has against the uninsured/underinsured third party
t,asor for damages for bodily injury. Id. at 634. Although
K®reath involved an uninsured motorist claim, the Fladd court
believed the Kilbreath rational e should apply to acause of action
for a PIP clam: 8

Section 627.736(4)(d)4, Florida Statutes (1981), sgcciﬁcally
provides that the insurer of the owner of the motor ve hicle must
pay PIP benefits for accidental bodily injury sustained in this

state by any other person while occupying the owner’s motor
vehicle. Section 627.736(3), Florida Statutes (1981), provides
that the injured party, or his legd representative, may not recov-
er any damages for which PIP benefits are paid or are payable.

Clearly, the accidental bodily injury triggers the insurer's duty to
pay. A cause of action for a PIP claim, like a cause of action for

an uninsured/wxd%p‘nsured motorist claim, “stems From the
plaintiffs right OT action againgt the fortfeasor’’ and, thus, arises
on the date of the accident.

530 So. 2d a1 390-91 (emphasis added).”

The Third District, on the other hand, has subscribed to the
position taken earlier by the Fourth District in Levy v. Travelers
Insurance Co., 580 So. 2d 190 (Fla. 4th DCA 1991). Levy held
that the limitations period begins to run on the date of the insur-
er's aleged breach of contract-i-e., the date when PIP benefits
under the policy become overdue.” In its opinion, the Levy court
concluded that Fladd was wrongly decided because it relied on an
uninsured motorist case:

The Fladd case. in turn, relied upon State Farm Mutual Automo-

bile Insurance Cp. v, Kilbreath, 419 So. 2d 632 (Fla. 1982), in

arriving at is conclusion. Kilbreath involved a cause of action for
uninsured motorist (UIM) coverage. which the supreme court
described as a cause of action that stems from plaintiff’s right of
action against the tortfeasor and, thus, arises on the date of the
accident. As the court said in that case, “the uninsured motorist
statute gives the insured the same cause of action against the
insurer that he has against the uninsured/underinsured third party

tortfeasor for damages for bodily injury.” Id. at 632,633,

The cause of action in this caseis afirst party claimin con-
tract for failure to pay the contractual obligation for personal
injuries sustained, regardless of fault. The coverage is mandated
by section §27.736(1), Florida Statutes (1981). in all policies
complying with the Security requirements of scction 627.733,
Florida Stawtes. With regard to the payment of PIP benefits,
section 627.736(4)(b) provides:

Personal injury protection insurance benefits paid pursuant
to this sectionshall be overdue if not paid within 30 days after
the insurer is furnished written notice of the fact of a covered
loss and of the amount of same.

It is apparent that, pursuant to the statute, the insurer has no
obligation to pay benefits to the insured until thirty days after
receipt of the insured’'s claim. We see no reason to depart from
the usual and customary rules regarding the application of the
statute of lmitations toinsurance contracts unless there isan
exception brought about by the pature of the claim as in the UIM
instance set forth in Kilbreath.

580 So. 2d at 191 (emphasis added); see aso Lumbermens Mut.
Casualty Co. v. Augest, 530 So. 2d 293,295 (Fla. 1988) (recog-
nizing that action to recover uninsured motorist benefits is not
strictly an action dealing with contract, but also involves some
aspects of tort action); Fradiey v. County of Dade, 187 So. 2d 48
(Fla. 3d DCA 1966‘) (holding that where plaintiff elected to bring
action on breach of contract theory, cause of actionaccrued from
time of breach or ncglcct, rather than from time when consequen-
tial damages resulted or became ascertained).
The court also quoted with approval a New Y ork appel-
|ate opinion:
Turning now to the accrual date, it is the general rule that
“liln conlf'ract cases, the cause of action accrues and the Statute
o Limitations Degins gp run from the time of the breach . .’
(Kassner & Co. v, City of New York, 46 N.Y.2d 544, 550, 415
N.Y.5.2d 785, 389 N.E.2d 99). Application of this principle
mandates rejection of the accrual date urged by defendant, for at
the time of the accident defendant owed no contractual obligation
to pay first-party benefits and. therefore. 1t had not yet breached.

l Reports of all opinions include the full text as filed. Cases not final until {ime cxpires to file rehearing petition end. if filed. determined.




any contracrual obligation. Defendant’s obligation to pay the
first-party benefits required by its policy ,?r()se “as the loss [was]
incurred”  and benefits “are overdue if NQt naid within thiry
days after the claimant supplies Proof of the fact and amount of
loss sustained” (Insurance Law, § 675, subd. 1; see. also, Mont-
gomery v, Daniels, 38 N.Y.2d 41, 47. 378 N.Y.5.2d 1, 340
N.E.2d 444). Interest on the benefits begin to accrue when the
payment is overdue (Young y. Utica Mur. Ins. Co., 86 A.D.2d
764, 448 N.Y.S.2d §3), and we conclude that an insured's cause
of action to recover the unpaid benefits accrues at the same time.

Micha v. Merchants Mut. Ins. co., 463 N.Y.5.2d 110, 111-12
(N.Y. App. Div. 1983). . .

After careful consideration, we adopt the Third and Fourth
Digtricts' position on this issue. Using the date the insurance con-
tract is breached is the most logical event to begin the running of
the statute of limitations. Section 95.1 1(2)(b), Florida Statutes
(1995), provides that a “legal or equitable’ action on a contract,
obligation, or liahility founded on a written instrument” should
be commenced within five years. The intent of section
95.11(2)(b) is to limit the commencement of actions from the
time of their accrual. Cf. Walker v- Beech Aircraft Corp., 320 So.
2d 418 (Fla. 3d DCA 1975) (applying same intent to statute of
limitations for wrongful death actions), cert. dismissed, 338 So.
2d 843 (Fla. 1976). However, a cause of action cannot be said to
have accrued, within the meaning of the statute of limitations,
until an action may be brought. Loewer v. New York Life Ins.
Co., 773 F. Supp. 1518, 1521 (M.D. Fla. 1991). Generally, a
cause of action on a contract accrues and the statute of limitations
begins to run from the time of the breach of contract. Fradley,
187 So. 2d at 49,

In determining when the insurance contract at bar was
breached, when an action could have been brought, and thus,
when the dtatute of limitations began to run, the statutory provi-
sion regarding PIP benefits is also relevant. Section
627.736(4)(b), Florida Statutes (1995), provides in part: “Per-
sonal injury protection insurance benefits paid pursuant tothis
section shall be overdue if not paid within 30 days after thein-
surer is furnished written notice of the fact of a covered loss and
of the amount of same.” Pursuant to this statute, State Farm had
No contractual obligation to pay PIP benefits until thirty days
after receipt of respondents’ PIP clam. However, once the thirty
days elapsed and no benefits were paid on the claim, assuming
they were properly due, State Farm had effectively breached
their contract with respondents. At the time of the accident, and
before any PIP benefits were due, respondents could not have
brought an action against State Farm for PIP benefits and thys the
datute of limitations did not begin to run. It was only upon State
Farm’s denial of the actual PIP claim that the limitations period
began running.

Accordi nglgl, we approve the decision of the district Cgé’e’é
below and hold that the statute of limitations for an action b
on an insurer's failure to pay PIP benefits begins to run on the
date of the insurer's aleged breach of contract. We disapprove
Fladd v. Fortune Insurance Co., 530 So. 2d 388 (Fla. 2d DCA),
review denied, 539 So. 2d 475 (Fla. 1988), insofar &S it IS incon-
sistent with our holding here today.

It is so ordered. (KOGAN, C.I., and OVERTON, SHAW,
GRIMES, HARDING, WELLS and ANSTEAD, JJ., concur.)

‘On January 23, 1989, the respondents’ daughter died fmm injuries gys-
tained [N the automobile accident.

¥The Second District’s pyle appears to bég the questions: What hagnens if an
insurer voluntarily pays PIP b&fits to the end of the limitations period and
then declines further benefits? Is the insured foreclosed from recovery becanss
the limitations perjod has run and no complaint has been filed? Although this
precise issue was not considersd by the Fladd cour, see50 . 2d a 3o1n. 1,
the Second District confronted this issue in Donovan V. Siat¢ Farm Fire & Ca-
sualty Cu.. 574 So. 2d 285 (Fla. 2d DCA 1991). In Donovan, the Second Dis-
trict carved out an cxceprion to the Fladd rule and noted that **the clear intent of
the [Fladd] .court was to excmpt from the operation of the opinion those sima-

tions in which the insurer has accepted a PIP claim. made PayMeNts thereon,
and then for any reason. refused further benefits. Fladd, therefore, has no appli-
cation here” Id. at 286. lronically, the newly created exception in Donovan
.was grounded in contract law:

Such situations arc to be governed by the general principles of contract

o

law. When panics are voluntarily acting pursuant to a contract. ther
cause of action upon that contract until 2 breach 0cCurs. In
insurance contracts, a specific refusal to pay a claim is the breach
triggers the cause of action and begins the stamute of limitations n
Here, Donovan submirted medical bills and State Farm paid them
period of three years until sate Farm notified Donovan in writing,
vember 17 1986 that it would  make no further . payments. Only _at th
did Donovan ﬂ%&lenfe a right 10 sue which bepan the statute runni:
complaintwas ore timely filed Within the five-year limitation pe:
Id. (citations omitted); see also Rothy, State Farm Mui. Auto. Ins. Co..
2d 981 (Fla, 2d DCA 1991) (applying Donowan exception and noting
sured cannot extend limitations penipd by repeatedly resubmitting same ¢
’In Levy, the insured, Howard Levy, sought PIP benefits fmm his
Travelers Insurance Company. Travelers refused to pay the benefits ar
brought suit against Travelers. The trial court dismissed Levy's complah
on the five-year statute of limitations found in section 95.11(2)}(b),
Statutes (1981). On appeal. Travelers conended that the stamte of lin
commenced upon the date of the accident giving rise to the claim. Levy
other band, argued that the statute did not commence running until the
was breached. 580 So. 2d at 191. The district court agreed with Leyy ¢
that “the tolling of the five-year statute of [imitations commences t
breach of the insurance contract,” 1d.

* * *

Injunctions-Domestic  violence-Statutory directive th
mestic violence injunctions“ shall” be enforced by civil co
is permissive rather than mandatory-L egislature canno
nate court’s inherent indirect criminal contempt power-1
of statute expressing legidative intent that indirect e
contempt may not be used to enfor ce compliance with injur
for protection against domestic violence is unconstitutiona
ROBERT JAMES WALKER, Petitioner. v. E. RANDOLPH BENTL!
Respondent. Supreme Court of Florida. Case No. 86,568. August 2:
Application for Review of the Decision of the District Coun of Appesai
fied Great Public Importance. Second Digtrict - Case No. 95-01084. (
James Marion Moorman, Public Defender and Deborah K. Bruec
Assistant Public Defender, Tenth Judicial Circuit, Barow, for P
Thomas C. MacDonald, Jr. of Shackleford. Farrior, Stallings & Eva
Tampa, for Respondent.
(OVERTON, J.) We have for review Walker v. Bentley. €
2d 313 (Fla. 2d DC4 1995), in which the district court
Robert James Walker’s petition for writ of prohibition.
Petition, Walker sought to prevent Judge E. Randolph i
rom exercising his power of indirect crimina contempt .
ish Walker's aleged violation of a domestic violence inju
which was issued pursuant to section 74 1.30, Florida §
FSU[?JD 1994). In denying Walker’s petition, the distric
ound that the legidature has no authority to limit a ¢ircn
judge’s inherent power of contempt, as it apparently attem
do by restricting the circuit court's jurisdiction to the use
contempt in enforcing injunctions Issued under section 7
In reaching its decision, the digtrict court certified the fol
two questions as being of great public importance:

IS THE WORD “SHALL” AS USED IN §E(
741.30(8)(a), FLORIDA STATUTES (SUPP 1994). "
INTERPRETED AS MANDATORY RATHER THA
PERMISSIVE OR DIRECTORY? .

IF INTERPRETED AS MANDATORY, IS SE
741.30(8)(a), FLORIDA STATUTES (SUPP. 1994), A
CONSTITUTIONAL ENCROACHMENT ON THE
TEMPT POWER OF THE JUDICIARY IN VIOLATK
ARTICLE II, SECTION 3 OF THE FLORIDA CON:
TION?

660 So. 2d at 321. We have jurisdiction, Art. v, § 3(b)(4
Const. For the reasons expressed, we approve the well-re
opinion of the district court and answer the first question t
ing that the word “shall” in section 741.30(8)(a) iSto bt
preted as directory rather than mandatory, Our answer tot
question renders the second certified question moot.
Section 741.30 creates a cause of action for and enfor
of injunctions for protection against domestic violence
section has been the subject of numerous modifications ir
years as a result of the legislature’'s increasing recogni
domestic violence as an important issue in our society.
velopmental history of that section over the last decad:
forth in detail in Walker. Pertinent to this appeal is th
amendment to the statute in which the legidature attem




