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PER CURIAM.

We have for review the complaint of The
Horida Bar and the referee's report regarding
dleged ethicd breaches by Michad Bary
Rubin. We have juridiction. Art. V, § 15,
Fa Const.

DISCIPLINARY PROCEEDINGS

On September 1, 1995, Ruybin filed a
complant with The Horida Bar dleging
unethicd conduct on the pat of another
atorney for withholding Rubin's portion of a
fee. As a reault of the bar complaint, The
Florida Bar subsequently initiated this
disciplinary action against Rubin dleging tha,
by suing the other attorney on a verba referra
agreement, Rubin had “attempted to achieve a
civil remedy to [hig fee demands when such
remedy was ethicdly prohibited by Rule 4-
1.5(f)(2), Rules Regulating the Horida Bar.”
This rule prohibits an attorney from
paticipating in a contingent fee without the
consent of the dient in writing and without
agreeing to assume joint legd responshility to
the client.

Upon trid of the Ba’s complant, the
referee found that Rubin was guilty of
violating Rule of Professond Conduct 4-
1.5()(2), and, based upon Rubin’s

unprofessiond demeanor  during  the
proceedings and one prior report of minor
misconduct, the referee recommended that
Rubin receive a public reprimand by the Board
of Governors of The Forida Bar and be
assessed costs.  In his petition for review,
Rubin does not take issue with the referee’s
findings, rather, he argues that the referee’s
report should be invdidated due to various
infirmities in the proceedings,

Rubin first argues that he was denied due
process because Rule of Discipline 3-7.4(h) of
the Rules Regulating The Horida Bar was
violated. This rule dates

At a reasonable time before any
finding of probable cause or minor
misconduct is  made, the
respondent shal be advised of the
conduct that is being investigated
and the rules that may have been
violated. The respondent shal be
provided with all materials
consdered by the committee and
shdl be given an opportunity to
make a written statement, sworn
or unsworn, explaining, refuting,
or admiting the  dleged
misconduct.

This rule does not require, as Rubin contends,
that he be given notice of the grievance
committee hearing date and an opportunity to
make a live presentation during that hearing.
By letter dated March 11, 1996, the Bar
advised Rubin that his conduct in seeking
recovery on a verbal fee agreement was being
invesigated and that he should respond in




writing to Bar counsel.! The letter dso
quoted rule 4- 1.5(f)(2) and attached copies of
the civil complaint and other related
documents Rubin had previoudy provided to
the Bar in rdation to his complant agangt
Udell. However, this letter did not specificdly
notify him that his actions were being
investigated by a grievance committee or that
he was entitled to submit a written Satement
to tha committee. We find that this letter,
upon which the Bar relies to argue satisfaction
of rule 3-7.4(h), is margindly sufficient to do
s0. Accordingly, in the future, we encourage
the Bar to be more careful to cite this rule in
its correspondence and to more explicitly and
completdy fulfill the specific reguirements of
the rule.

Nevertheless, we do not find the letter so
deficient as to conditute a violation of due
process that would require dismissal of the
complant agang Rubin or reversd of the
referee's findings and recommendation. Prior
to being found guilty of the charges a issue
here, Rubin was afforded appropriate notice
and a full opportunity to be heard during the
find hearing before the referee. This was
sufficient to satisfy the demands of due
Process. See Zauderer v. Office of
Discinlinarv_Counsdl, 471 U.S. 626 (1985)
(holding that where appdllant attorney was put
on notice of disciplinary charges againg him
and was afforded opportunity to respond to

"The letter, written by Bar counscl, James W.
Keeter, specitically said “respond to me and advise of
your position.” The letter also advised Kubin that he was
required to respond in writing pursuant to rulc 3-4.8, R.
Regulating Yla. Bar. This rule provides that a bar
member “who is the subject of an investigation upder the
Rules Regulating The Florida Bar shall respond, in
writing, to al investigative inquiries made by bar counscl
or grievance committees, and as el sewhere required in
the Rules The required response may invoke any
proper privilege, immunity, or disability available tothe
member. "

board’'s recommendation, demands of due
process were satisfied); In re Sullivan 219 So.
2d 346 (Ala 1969) (“An attorney must be
accorded due process in . . . disciplinary
proceedings, and the requirements of due
process are met when the attorney is served
with charges or gpecifications reasonably
informing him of the charges agang him and
the attorney is thereafter accorded a hearing
with an opportunity to defend.”); see ds0
Florida Bar v. Nowacki, 697 So. 2d 828 (Fla.
1997) (holding that due process was satisfied
where attorney received sufficient notice of
disciplinay charges agang her dthough bar
complaint did not specificdly dlege certan
instances of misconduct found by referee); The
Florida Bar v, Kaufman, 684 So. 2d 806 (Fla
1996) (holding that referee’s failure to provide
atorney with ten days written notice of
rescheduling of find hearing did not violae
due process where attorney received proper
notice of origind dae and was notified
personaly of changed date).

We aso regject Rubin’s contention that the
referee’s report is invalid because it was
untimely. A referees dday in isuing his or
her report is not a basis for rgjecting the report
absent a demonstration of discernible
prgjudice. See Horida Bar v. Lehrman, 485
So. 2d 1276 (Fla. 1986) (holding that
fourteen-month ddlay in issuing a disciplinary
report was not a bass for invalidating the
report where attorney showed no discernible
prejudice from the delay); see dso Florida Bar
v. Murphy, 614 So, 2d 1090 (Fla 1993)
(holding thet referee acts timely where he files
report less than sx months after the find
hearing). Here, the referee issued his report
less than four months after the final hearing,
the delay was attributable, in part, to Rubin,
and Rubin does not clam any preudice
resulting from the dday. Accordingly, the
delay in the issuance of the report does not




afect its vdidity.

Rubin ds0 agues that various dlegedly
erroneous rulings and other action by the
referee during the course of the proceedings
require invaidation of the refereg’s report.
We find no merit in any of these arguments
and rgect them without discussion.

DISCIPLINE

Findly, while we approve the refereg’s
report in al other regpects we bear the
ultimate responsibility to determine the
gopropriate discipline. See Florida Bar v.
Hmielewski, 702 So. 2d 218, 220-21 (Fla
1997) (“This Court has broader discretion
when reviewing a referee’s recommended
disciplinary measures because  the
respongbility to order an appropriate sanction
ultimately rests with this Court.”).

The ethicd obligation breached by Rubin
in this case is not to be taken lightly. Rule 4-

1.5(f)(2) states, in pertinent part:

No lawyer or firm may participate
in [a contingent] fee without the
consent of the dient in writing.
Each paticipating lawyer or law
firm shdl sgn the contract with the
cdient and shdl agree to assume
joint legd respongbility to the
client for the performance of the
sarvices in quedtion as if each were
partners of the other lawyer or law
firm involved. The dient shdl be
furnished with a copy of the sgned
contract and any subsequent
notices or consents.

“Rubin argues that the referee eroneoudy denied his
motion for a continuance of the (jnal hearing, erroneously
excluded the tesimony of the investigating member of the
grievance committee, erroneously refused to disqualify
himself, erroncously denied his motion to dismiss based
on selective prosecution, and deprived him of the
opportunity to present mitigating character evidence.

This Court expects drict compliance with this
rue and smilar rules requiring a dient's
written consent to an attorney’s fee regardiess
of the circumstances involved. These
requirements must be diligently adhered to and
enforced in order to avoid the troublesome
gtuation which arose in this case and, more
importantly, to preserve public confidence in
the legd professon. See Chandris. SA. v
Yanakakis, 668 So. 2d 180 (Fla. 1995)
(holding that contingent fee agreement void if
not in compliance with rules).

The record of the proceedings below and
Rubin’s brief in this Court suggest that he falls
to undergand the importance of his ethica
obligations.  Therefore, we approve the
referees recommendation that Rubin be
publicly reprimanded by the Board of
Governors of the Florida Bar and we aso
order that he complete the Bar’s Practice and
Professondism Enhancement Program within
the next sx months. Judgment for codts in the
amount of $2,020.54 is entered against
respondent, for which sum let execution issue.

It is so ordered.

KOGAN, C.J, and OVERTON, SHAW,
HARDING, WELLS, ANSTEAD and
PARIENTE, JJ ., concur.

NOT FINAL UNTIL TIME EXPIRES TO
FILE REHEARING MOTION AND, IF
FILED, DETERMINED.
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