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IN THE SUPREME COURT OF FLORI DA

THOVAS DEVEY POPE,

Appel | ant,

VS. Case No. 89, 084

STATE OF FLORI DA,

Appel | ee.

PRELI M NARY  STATEMENT

Appel | ant, THOVAS DEVWEY POPE, Wwas the defendant in the trial
court below and will be referred to herein as "Appellant."
Appel lee, the State of Florida, was the petitioner in the trial
court below and will be referred to herein as "the State."
Reference to the pleadings will be by the synbol "R," reference to
the transcripts will be by the synbol »vT," and reference to the
suppl enental pleadings and transcripts W Il be by the synbols

"SR[vol.] " or "ST[vol.l" followed by the appropriate page

number (s) .




STATEMENT OF THE CASE AND FACTS

Appellant has a long and conplicated history of litigation in

both state and federal court. Hi s notion for postconviction

relief, which is the subject of this appeal, was not his first and

was summarily denied as procedurally barred. It is for this reason

that the State will go into great detail regarding the procedural
hi story of this case.

Appel l ant was indicted in 1982 on three counts of first-degree
murder and was found guilty of all charges following a trial by
jury. The jury recommended, and the trial judge inposed, life
sentences for two of the three nurders and a death sentence for the
third nurder. On direct appeal to this Court, the follow ng
historical facts were established:

On January 19, 1981, the bodies of Al
Doranz and Caesar Di Russo were discovered in
an apartnent rented to Kristine Wilters. Bot h
had been dead several days but D Rssd s body
was in a nore advanced state of deconposition
than Doranz's. Both victims had been shot,
Doranz three tines and Di Russo five times. A
spent . 22 caliber shell casing was found under
Di Ruisso s body. Three days later, the body
of Kristine Walters was found floating in a
canal . She had been shot six times wth
expl oding amunition, her skull was fractured
and she had been thrown into the canal while
still breathing.

All three victims had been shot wth
expl oding ammunition, so ballistics conparison
was i npossi bl e. However, parts of an AR-7




rifle were found in the canal near Walter's
body and the spent shell casing under Di
Russo's body had been fired from an AR-7
weapon.

I nvestigation | ed to appel lant's
girlfriend, Susan  Eckard, and ultimately
police were able to show that Doranz purchased
an AR-7 rifle for Pope shortly before the
nur der . Eckard and Pope admitted being wth
Doranz and Walters at Walter's apartnent on
Friday night, the night Doranz and Di Russo
were killed. Eckard later testified that Pope
had arranged adrug deal with Doranz and Di
Russo. She stated that she and Pope |eft
Valters's apartnment to visit Carence "Buddy"
Lagle and to pick up sone hanburgers. They
then returned to the apartnent where Pope and
Doranz convinced Walters to go with Eckard to
the apartnent where Pope had been staying.

Later that sanme night, Pope arrived at
his apartnent and told the woman there had
been trouble and that Doranz had been injured
but that it was best for Wilters to stay away

from him for a while. Eckard said she knew
that Di Russo and Doranz were dead, and that
she had known Pope intended to kill them at
this point. The next day, Walters checked
into a nearby notel, where Pope supplied her
w th quaal udes and cocaine. On Sunday, Pope

told Walters he would take her to see Doranz,
Eckard testified that Pope had told her he
knew he had to get rid of Walters but that he
regretted it because he had become fond of
hex. According to Eckard, Pope described
Valter's nurder when he returned and said the
gun had broken when he beat Walters over the
head with it. The next day Eckard went wth
Pope to the scene of the crime to collect
fragnments of the broken stock and to |ook for
the missing trigger assenbly and receiver.

Buddy Lagle told the police he had made a
silencer for the AR-7 rifle at Pope's request.




Because Lagl e pl anned to | eave the
jurisdiction to take a job on a ship in the
Virgin Islands, he was deposed on a videotape
pursuant to an order granting the state's
nmotion to perpetuate testinony. When the
state was unable to produce him at trial, the
vi deotape was adnitted into evidence.

Pope V. State, 441 So, 2d 1073, 1074-1075 (Fla. 1983).
On direct appeal, the following issues were raised by

Appel | ant :

PO NT |

THE TRI AL COURT ERRED I N ALLOW NG
THE VI DEO- TAPED DEPCSI TION  OF
CLARENCE LAGLE TO BE PRESENTED TO
THE JURY.

PO NT |
THE EVIDENCE PRODUCED AT TRIAL WAS
| NSUFFI CI ENT  TO SUSTAI'N THE
CONVICTION I N THE | NSTANT APPEAL.
PQINT |11

THE TRI AL COURT ERRED | N | MPGSI NG
THE DEATH SENTENCE ON THE APPELLANT.

(R 241-98).
As to the first point, this Court found that defense counsel's
agreenent with the prosecutor that Lagle was unavail able precluded

the defendant from conplaining about the State's asserted |ack of
due diligence in searching for Lagle. This Court also found the

evi dence sufficient to sustain all three convictions. Finally,

this Court upheld the trial court's inposition of the death penalty




the nmurder of Ms. Walters. The Court affirnmed the trial

Appel | ant

rejection of nonstatutory mtigating evi dence that

suffered from post-traumatic stress syndrome, and

affirmed the trial court's findings that Appellant had been

previously convicted of another capital felony, that the nurder was

committed for the purpose of avoiding or preventing |awful arrest,

and t hat

the nurder was conmitted in a cold, calculated and

premedi tated manner and in a heinous, atrocious or cruel manner.

Finally,

this Court found harmess the trial court's use of

Appellant's lack of renbrse to establish the HAC aggravator. 441

1075-78.

On Septenber 17, 1984, Appellant filed a "Mtion for New

pursuant to Rule 3.850, claimng his trial attorney, Scott

I nef fective. In this notion, he alleged the follow ng

om ssions or overt acts which prejudiced Appellant's case:

A. Def ense counsel's waiver of the
Defendant's right to confront w tness Buddy
Lagle by stipulating to the wtness'
unavai l ability and agreeing to perpetuate the
wi tness' testinony.

B. Def ense counsel 's failure to
chal | enge the adm ssibility of vari ous
statenments and recordings attributed to the
Def endant .

C. Def ense counsel's failure to object
or nove in limne to exclude information about
prior drug deals.




D. Def ense counsel's cross-exan nation
of Susan Eckhart that the Defendant owned a
pistol with a silencer.

E. Def ense counsel's failure to proffer
into the record during the cross-exam nation
of Joan Galazzi further details regarding
violent acts by victim DI Russo.

F. Def ense counsel's failure to object
and/ or nmove to suppress the phot o
identification of the Defendant by gun
sal esman Morganstern.

G. Def ense counsel's failure to present
a doctor or expert to elaborate on the
di screpancy between the times of death of D
Russo and Dor anz.

H. Defense counsel's failure to cross-
exam ne the nedical exam ner regarding the
physi cal evidence at the scene.

[ Defense counsel's failure to attack
the basis of the State's theory of the

killings--robbery of the cocaine and noney
i nvol ved.
J. Def ense counsel's use of the Vietnam

Syndronme (Del ayed Stress Syndrone) as the sole
defense, against the express desire of the
Def endant .

K. Def ense counsel 's failure to
adequately confer with the Defendant, both
before and during trial, which prevented the
Def endant from being able to actively

participate or even understand the proceedings
at trial.

L. Defense counsel's failure to ask

questions prepared by the Defendant for each
of the State's witnesses,




. M. Def ense counsel's failure to use,
despite the court 's appoi ntment of, an
investigator to find and subpoena wtnesses
needed for the defense and suggested by the
Def endant: Violet Hobbs, M. and Ms. Taylor
Shephard, Gordon Inow, Edna Bellini, Rudy
Gal | egas, Cheryl Montgonery, Douglas Moble,

Dennis Scudera, Tony Forentino, and the
confidential informant.

N. Defense counsel's failure to l|ocate
or produce various corroborating, inpeaching,

or independently inportant evidence, despite
repeated urgings by the Defendant.

0. Def ense counsel 's i neffective
presentation and m shandling of various
wtnesses at the trial: Lena Ippolito, Agent
Nel son, Susan Eckhart, Sherry Heinrich, Dennis
Grey, and Dr. Garvin.

. P. Def ense counsel's failure to object,
request a cautionary instruction, request to
close, request to desist, or nove for a
mstrial because of the daily stream of
arrai gnnents and sentencings done by the court
in the presence of the Defendant and the jury.

Q. Prior defense counsel's ineffective
deposition of Buddy Lagle.

R. Def ense counsel's failure to
adequat el y and specifically draw the
shortcom ngs of previous counsel to the trial
court's attention when objecting to the
content of the video deposition.

S. Def ense counsel's failure to inform
the trial court that the State could have
easily located Buddy Lagle through his live-in
girlfriend, Qivia Sain, who received Lagle’s

. nmonthly V.A. checks.

(R 299-313) .




. Wiile this Mtion was pending, Appellant filed in My 1985 a
Petition for Wit of Habeas Corpus and a supplenment thereto in this
court, raising the followng issues regarding the effectiveness of

appel | ate counsel, Mchael Celety:

PO NT__ONE

Both the judge and the prosecutor made
prejudicial remarks to the jury which, taken
as a whole, deprived the petitioner of a fair
and inpartial jury consideration of his gquilt
or innocence.

A | nproper conments by the judge

1) Comment s whi ch under m ned the
i nportance of the instructions as to
. the law and encouraged the jury to
return a verdict based on matters
outside the record.

2) Comments which tended to indicate
the judge's view as to the guilt of
the accused or otherw se insinuated
agai nst the petitioner and/or his
counsel .

B. | nproper coments by the prosecutor

1) Reference to petitioner's expressed
preference for the death penalty.

2) Reference to petitioner's denmeanor
while sitting at counsel table.

3) Reference to the strength of
evidence presented to the grand

jury.

. 4) Expressi on of the prosecutor's
personal belief in the case and his




. vouching for the credibility of the
state's star wtness.

C. These judicial and prosecutional [sic]
comments constitute, in their cumulative
effect, fundamental error mandating a new
trial.

POINT TWO

The trial court failed to provide the
petitioner with a copy of the presentence
investigation report wthin a reasonable time
of sentencing.

PO NT _THREE

The sentencing process inproperly encouraged
the jury to conpare and wei gh the
ci rcunmst ances surrounding the deaths of the

. three victins.

Petitioner's conviction nust be reversed and
the death sentence vacated because the judge
and the prosecutor repeatedly trivialized the
jury's solemm role in sentencing by urging the
jury not to view itself as the final arbiter
of punishnent and by inviting the jury to
reconmend death because the judge was there to
“correct” that recommendation if necessary.

PO NT__FOUR

A The Caldwell deci sion.

B. Petitioner's Trial Proceedings and the
Cal dwel | -type comments nade here.

C. The Controlling Effect of Caldwell.
(R 314-76, 377-97). This Court found that all of the foregoing

. points were not objected to at trial, and therefore appellate

counsel could not be deened ineffective unless the errors were




f undanent al . As to the first point, this Court found that, if it
were error, it was not so fundanental as to require a new trial.

fpe V. Wainwright, 496 So. 2d 798, 801, 803 (Fla. 1986). As to

the second point, this Court determned that, since the presentence
investigation report contained no surprises, the admttedly
abbreviated review did not constitute fundanental error, and
appel | ate counsel was therefore not ineffective. Id. at 804. This
Court also rejected Appellant's final two points, holding that the
record did not support the contention that the death sentence was
inposed in a fundanentally unfair manner. Id. at 804-05.

Follow ng the denial of his habeas petition, Appellant filed
an "Amended Mtion for New Trial" on Decenmber 30, 19g6. !N that
Anended Mdtion, the Defendant raised the follow ng clainms regarding
trial counsel's alleged ineffectiveness:

1. Def ense counsel failed to prevent the
introduction of Lagle's videotaped deposition.

2. Def ense counsel failed to confer properly
with the Defendant before or during trial or
prepare the Defendant to testify at trial.

3. Def ense  counsel failed to object to
i nproper coments nade at trial by the court
and prosecutor.

4, Def ense counsel failed to present
testinony at trial to prove that others could
have killed the three victins.

10




. 5. Def ense counsel failed to present
evidence at trial to prove that DI Russo had a
big jewelry deal schedul ed.

6. Def ense  counsel failed to properly
i npeach Susan Eckhart.

7. Def ense counsel failed to inpeach Dr.
Keene Garvin, the State's nedical exam ner.

8. Def ense counsel failed to object or
properly nmove for a mstrial when sentencing
and hearings occurred in the presence of the

jury.

9. Def ense  counsel failed to nmove to
suppress irrelevant evidence or to prevent its
introduction into evidence.

10. Defense counsel i mproperly used the
. Vietnam Syndrone Defense against Defendant's

wi shes.

11. Defense counsel failed to present

evi dence of mtigating circunstances during
the penalty phase of the Defendant's trial.

(R 398-417) , Following the State's response thereto (R 418-27),
Appellant filed an "Amendnent to Amended Mdtion for New Trial" on

August 21, 1987, alleging the following additional ground for

relief:
12. Def ense counsel failed to request that
the jury be sequest ered during its
del i berati ons.

(R 428).

11




After reviewing Appellant's Amended Mdtion for New Trial, the
records, and the State's response, the trial court ruled as
follows:

[TlThe Court is of the opinion that the

al l egations maintained by the Defendant in his
Amended Motion for New Trial are either

insufficiently stated in light of _Strickland

V. Washinaton, 466 U.S 668 (1984), or are
specifically refuted by the entirety of the
transcript before this court, with two
exceptions which are specified bel ow The

Court notes that the abundant evidence against
the Defendant, together with the renmainder of
the transcript which reflects a very effective

def ense on behalf of the Defendant by his
trial counsel, refute both the specific

al l egations that counsel's conduct was bel ow

the standard required in gtrickland, as well

as the "prejudice" necessary to establish such

claims.
(R 430). However, the Court ruled that an evidentiary hearing was
necessary to determine two claims: that trial counsel was
i neffective for (1) failing to prevent the introduction of the
Lagle videotape, and (2) for presenting the Vietnam Syndrone
Def ense against Appellant's w shes. (R 430-31).

As a result, an evidentiary hearing was conducted on My 7,
1987, regarding the first of the two clains. At the conclusion of
the hearing, the trial court held that trial counsel was not
ineffective for failing to prevent the introduction of Lagle’s

vi deot aped deposition based upon the fact that Lagle was, at the

time, unavail able. A second evidentiary hearing was conducted on

12




June 5, 1989, regarding the second issue. The trial court denied
this claimas well, finding that Appellant knew, understood, and
concurred in his trial counsel's opinion that testinony regarding
the syndronme should be used during the guilt phase of the trial.
The Court also found that the Defendant was an active participant
in his own trial and that his will had not been overborne by trial
counsel . (R 435-36).
On appeal to this Court from the denial of the 3.850 notion,
Appel lant raised the follow ng issues:
PO NT_ONE
THE JURY'S SEPARATION DURING | TS DELI BERATI ON
ON POPE'S QU LT, AND EBER S FAILURE TO OBJECT

TO THE JURY'S SEPARATION OR TO REQUEST
SEQUESTRATI ON, REQUIRES A NEW TRI AL.

PO NT TWO

THE TRA. COURT IMPROPERLY FAILED 71O HOLD A
FULL EVI DENTI ARY HEARING ON PCPE'S MOTION FOR
NEW TR AL.

A. Eber failed to <confer properly wth
def endant before or during trial and
failed to prepare defendant to testify at
trial.

B. Eber failed to object or properly nove
for a mstrial when sentencing and
hearings occurred in the presence of the

jury.

C Eber failed to object to inproper
comments made at trial by the prosecutor.

D. Eber failed to inpeach Eckhart.

13




E. Eber failed to investigate evidence or
present testinony at trial to prove that
others could have killed the three

victins.

F. Eber failed to present evi dence of
mtigating ci rcumst ances during the
penalty phase of Pope's trial.

PO NT_THREE

THE TRIAL COURT | MPROPERLY DENIED POPE'S CLAI M
OF | NEFFECTI VE ASSI STANCE STEMM NG FROM THE
LAGLE VI DECTAPE W THOUT A FULL HEARI NG

POINT FOUR

TRI AL COURT | MPROPERLY DENI ED POPE' S MOTI ON
FOR NEW TRI AL REGARDI NG EBER S USE OF THE
VI ETNAM SYNDROVE DEFENSE.
This Court affirmed the trial court's rulings. Popme v.State,
569 So. 2d 1241 (Fla. 1990). As to the first issue, this Court
hel d that separation of the jury during deliberations was not
fundanental error where no objection to the separation was nade and
the defendant's right to a fair and inpartial jury was safeguarded
through cautionary instructions provided by the trial court. Id.
at 1244, In addition, this Court found that Eber's failure to
obj ect or otherw se request sequestration of the jury did not

constitute ineffectiveness, because even if the Court were to

assune that it was not a strategic decision on Eber's part to allow

the jury to separate, Appellant failed to allege that the outcone

14




of his trial was affected by Eber's failure to object. Id. at
1244- 45,

This Court also affirmed the trial court's summary denial of
the following claims of ineffective assistance: (1) trial counsel
failed to confer properly with Pope before and during trial and
failed to prepare Pope to testify; (2) trial counsel failed to
object and nove for a mstrial when hearings and sentencings of
other defendants occurred in the jury's presence; (3) trial counsel
failed to object to inproper coments by the prosecutor; (4) trial
counsel failed to inpeach state w tness Eckhart; (5) trial counsel
failed to investigate evidence or present testinony that others
could have killed the victins; and (6) trial counsel failed to
present evidence of mtigating circunmstances during the penalty
phase. I d. at1245. This Court noted that, although other clains
were raised in Appellant's Rule 3.850 notion, ‘only these clains
were urged to this Court as warranting an evidentiary hearing.”
Id. The Court went on to hold that, as to these six clainms, it had
reviewed the notions, files, and records in this case and agreed
with the trial court that they conclusively denonstrated that "Pope
[was] entitled to no relief." Id.

This Court also affirmed the denial of both claims for which
evidentiary hearings were conducted. This Court agreed that trial

counsel's use of the Vietnam Syndronme Defense was with the consent

15




of Appellant, and that its use was a reasonable strategic trial
decision. Id4, This Court also agreed that Eber could not be
considered ineffective for stipulating to an established fact,
i.e., that Lagle was, indeed, unavailable. Id. at 1246.

Thereafter, Appellant filed a Petition for Wit of Habeas
Corpus in the United States District Court for the Southern
District of Florida on Septenber 4, 1991. On March 28, 1994,
District Judge Janes Paine issued an order finding that Appellant
had filed a ‘mixed petition," raising both exhausted and
unexhausted cl ai s, The district court thereupon dism ssed
Appellant's federal habeas petition w thout prejudice so that
Appel lant could return to state court to litigate the unexhausted
claims.

On April 5, 1995, volunteer counsel, Alan Wagner, filed on
Appel l ant's behalf a 151-page "Mtion to Vacate Conviction and
Sentence Pursuant to Florida Rule of Crimnal Procedure 3.850" in
the state circuit court, raising the followng claims for relief:

CLAIM [

MR POPE WAS DENIED THE EFFECTIVE ASSI STANCE
OF COUNSEL AT THE GUI LT/ I NNOCENCE PHASE OF HI S
TRIAL, IN VICLATION OF MR POPE'S RI GHTS UNDER
THE  FIFTH, SI XTH, El GHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON.

A TRIAL COUNSEL FAILED TO SEEK SUPPRESSI ON
OF | NADM SSI BLE STATEMENTS AND EVI DENCE.

16




B. TRI AL COUNSEL FAILED TO CONDUCT
REASONABLY EFFECTIVE VO R DI RE.

C. TRIAL  COUNSEL FAILED TO OBJECT TO
| MPROPER COMMENTS BY THE TRI AL COURT.

D. TRIAL COUNSEL FAILED TO OBJECT TO GROSSLY
| MPROPER COMMENTS BY THE PROSECUTOR

E. TRI AL COUNSEL FAILED TO CROSS- EXAM NE
STATE W TNESSES AS TO EVI DENCE OF MR
POPE' S | NNOCENCE.

F. TRI AL COUNSEL FAILED TO | NTERVI EW AND
PREPARE DEFENSE W TNESSES.

G. TRI AL COUNSEL FAI LED TO PRESENT OTHER
EVIDENCE OF MR POPE'S | NNOCENCE.

H. TRIAL COUNSEL FAILED TO PRESENT AN
EFFECTI VE CLOSI NG ARGUMENT.

TRIAL COUNSEL FAILED TO SUBM T OR TO
ARGUE FOR PROPER JURY | NSTRUCTI ONS.

J. TRIAL COUNSEL WAS GENERALLY | GNORANT OF
CRIM NAL LAW AND DEFENSE PRI NCI PLES.

CLAIM I
THE TRIAL COURT'S VAGUE AND OVERBROAD
| NSTRUCTI ONS CONCERNING ~ THE " HEI NOUS,
ATROCI OUS OR CRUEL" AND "COLD, CALCULATED AND
PREMEDI TATED" AGGRAVATING  FACTORS  VERE
CONTRARY TO ESPINOSA V. FLORIDA, 112 S. CT.

2926 (1992), AND JACKSON V. STATE, 19 FLW S215
(FLA. APRIL 21, 1994), AND VIOLATED MR POPE S

El GHTH AND FOURTEENTH AMENDMVENT Rl GHTS.

CLAIM 11

MR POPE WAS DEPRIVED "OF THE EFFECTI VE
ASSI STANCE OF COUNSEL BY TRI AL COUNSEL'S
FAILURE TO OBJECT TO I NSTRUCTI ONS THAT ALLOWED

17




THE JURY TO WEI GH UNCONSTI TUTI ONAL AGCGRAVATI NG
Cl RCUMSTANCES.

(R 1-151).

Ei ght nonths later, just prior to the State's response,
Appellant filed a pro se "Mtion to Hold Proceedings in Abeyance
Pendi ng Resolution of Status of Representation,” and a ‘Mtion for
Hearing to Determ ne Conpetency of Appointed Collateral Counsel and
Consolidated Mdtion for the Appointnment of Capital Collateral
Representatives." (R 170-72, 173-75). In these notions, Appellant
requested the appointnment of CCR because M. Wgner was no |onger
able to obtain assistance fromthe Vol unteer Lawer's Resource
Center (VLRC), and because M. \Wagner was not conpetent to
represent Appellant absent that assistance. (R 170-75). Moreover,
Appellant clained that a conflict existed because M. Wgner was
unabl e to nake the necessary argunment that he (M. Wgner) rendered
I neffective assistance during Appellant's original 3.850 proceeding
by failing to raise these new clamsin the prior notion. In fact,
Appel l ant was very concerned and upset that M. Wagner had made no
attenpt in his successive nmotion to excuse his failure to raise the
claims in his original 3.850 notion. Thus, Appellant clained that
he needed to have CCR appointed in order to challenge M. Wagner's
i neffectiveness, so that he could respond to the procedural bar

argunent the State would Iikely raise.

18




In addition to these two notions, Appellant also filed a 42-

page pro

se "Amended Mdtion to Vacate Convictions and Sentence of

Death Pursuant to Fla. R COim Proc. 3,850 with Request for Full

and Fair

Evidentiary Hearing on Cains." (R176-220). In this

anmended notion, Appellant claimed as a defense to any procedural

bars that
review on

justice,

his original collateral counsel was ineffective, that
the merits would prevent a fundamental mscarriage of

and that he is actually innocent of the offenses and the

death penalty. As such, Appellant sought review of the follow ng

clai ms:

1. Trial counsel failed to conduct a
reasonable pretrial investigation to uncover
wi t nesses and evidence readily available to
hi m which could have been used to effectively
i mpeach Susan Eckhart. (R183).

2. Trial counsel failed to communicate
with Appellant about the trial and failed to
prepare Appellant for the trial. (R 200)

3. Trial counsel failed to adequately

investigate the case and his defense. (R 200-
01)

4, Trial counsel failed to prepare and
present a defense at the penalty phase,
including numerous mtigating circunstances.
(R 203, 208).

5. Trial counsel failed to challenge
the constitutionality and applicability of the
four aggravating factors. (R203-07).
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6. Trial counsel failed to use an
investigator to prepare for sentencing. (R
207-08) .
On the sane day that the State filed its response to M.

Wagner's 3.850 notion, M. Wagner noved to w thdraw, based on

Appel lant's all egations. (R 595-96). Two weeks later, on January
10, 1996, CCR filed a "Mdtion to Hold Proceedi ngs in Abeyance
pending Resolution of Designation of Counsel," claimng that it

woul d be unable to designate counsel for Appellant because of its

excessive casel oad. (R 597-615). That same day, the trial court
held a hearing on M. Wagner's motion to withdraw. Utimately, the
trial court ruled that M. Wagner would remain on the case until
the court had disposed of the 3.850 notion, then it would allow
counsel to w thdraw (SR 4-11; R 621).

As a result of this hearing, the trial court denied on
February 1, 1996, both (CCR’s and Appellant's pro se motion to hold
t he proceedi ngs in abeyance. (R 616). Three weeks | ater,
Appel lant filed a pro se "Mtion to Appoint Conflict-Free Counsel,"’
which was essentially a notion for rehearing. (R 618-20). In
June, the trial court summarily denied both the 3.850 filed by M.

Wagner and the anended 3.850 notion filed by Appellant, finding the

motions successive and procedurally barred. It also denied
Appellant's pro se notion to appoint conflict-free counsel. (R
622-23).
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Two weeks later, CCR filed a "Mtion to Carify Status of
Counsel, To Reconsider Dismssal of Mtion for Postconviction
Relief and Mtion to Hold Proceedings in Abeyance Pending
Resol uti on of Designation of Counsel." (R 624-26). CCR was
concerned that, given the trial court's prior order, Appellant
woul d be unrepresented to file a motion for rehearing. In its
order denying the motion, the trial court stated as follows:

On June 4, 1996, the Court filed an Order
di sm ssing both Defendant's Modtion and Anmended

Mtion for Postconviction Relief, and denying
Def endant's Motion to Appoint Conflict-Free

Counsel . Therefore, Attorney Al an WAgner was
rel eased as vol unteer defense counsel as of
t hat dat e.

As a result, it appears as though the CCR
woul d be the appropriate counsel to represent
Defendant in any further pleadings before this
Court. In addition, the Court finds no reason
to reconsider its dismssal of either the
Motion or Amended Motion for Postconviction

Relief, as they were both successi ve.
Finally, since the issue of designation of
counsel has been resolved, the Court wll not

hold any further proceedings in abeyance.

(R 632). This appeal follows.

21




SUMVARY OF ARGUMENT

|lssue | - Appellant's claims of ineffective assistance of
counsel are procedurally barred, since they were raised in a
successive notion outside the two-year time limt and were not
based on either newly discovered evidence or the retroactive
application of fundamental constitutional rights. H's excuse for
failing to raise these clainms in his first 3.850 proceeding--that
collateral counsel was ineffective--does not legally overcone the
procedural bar.

Issue Il - Appellant's claim that trial counsel was
ineffective for failing to challenge the constitutionality of the
HAC and CCP aggravating factor instructions at trial is
procedural |y barred, since this claim should have been raised in
his first 3.850 proceeding.

Issue 111 - The trial court did not find a conflict between
vol unteer counsel and Appellant. Rather, given volunteer counsel's
ten years of pro bono service, the trial court decided to allow
vol unteer counsel to withdraw at the conclusion of the proceedings.
That Appellant wanted to claimineffectiveness of volunteer counsel
to excuse his failure to raise his clainms in the original 3.850 was
not sufficient justification to discharge counsel. Appel I ant  was
not entitled to collateral counsel, nmuch less effective collateral

counsel. Regardless, the trial court considered Appellant's pro se
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. amended 3.850 nmotion, whi ch al | eged vol unt eer counsel ' s

i neffectiveness, and denied the notion.
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ARGUMENT

ISSUE |
VWHETHER APPELLANT'S CLAIMS OF | NEFFECTI VE
ASS|I STANCE OF COUNSEL, VWHICH WERE RAISED IN A

SUCCESSI VE  MOTI ON, WERE PROPERLY DENI ED AS
PROCEDURALLY BARRED (Restated).

This Court affirmed Appellant's conviction and sentence on
Oct ober 27, 1983, and mandate issued on February 15, 1984.  Since
Appel | ant did not seek certiorari review in the United States
Supreme Court, his direct appeal became final on the day of this
Court's mandate. According to Florida Rule of Crimnal Procedure
3.850 in effect at the time, Appellant had until January 1, 1987,
tofile amotion for postconviction relief in state court, unless
(1) the facts wupon which the <claimis
predicted were unknown to the novant or his
attorney and could not have been ascertained
by the exercise of due diligence, or, (2) the
fundanmental constitutional right asserted was
not established within the period provided for

herein and has been held to apply
retroactively.

Appel lant's 3.850 motion and anendnent, filed on April 5,
1995, and Decenber 19, 1995, respectively, were well outside the
time provision for filing such a notion. Moreover, none of the
claims were based on newy discovered evidence or retroactively
applied fundanental constitutional rights. Thus, Appellant's

notion was untinely and was properly denied as procedurally barred.

Foster v. State. 614 So. 2d 455, 458-59 & n.4 (Fla. 1992) .,
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Besides the fact that Appellant’'s notion and anendnent were
untimely, they were also successive. Appel lant filed a tinely
notion to vacate on Septenber 17, 1984, an anended notion to vacate
on Decenber 30, 1986, and an anmendnment to the anended notion to
vacate on August 21, 1987. The trial court denied the notions and
amendnents after an evidentiary hearing on two clains, and this
Court affirmed the denial. Pope v. State 569 So. 24 1241 (Fla.
1990) . Thus, Appellant's 1995 notion and anendment constituted a
second and successive notion for postconviction relief.

Rul e 3.850 provides that

[l second or successive nmotion may be

dismssed if the judge finds that it fails to

all ege new or different grounds for relief and

the prior determnation was on the merits or,

if new and different grounds are alleged, the

judge finds that the failure of the novant or

the attorney to assert those grounds in a

prior notion constituted an abuse of the

procedure governed by these rules.
Al t hough  Appel | ant raised new and different grounds, I.e.,
additional acts of deficient conduct by trial counsel, Appellant
coul d have, and should have, raised these grounds in his original
3.850 nmotion. As noted previously, none of the allegations were
based on newy discovered evidence or the retroactive application
of a fundanental change in the law. Thus, the trial court properly

denied the notion as an abuse of the process. Lanbrix v, State 21

Fla. L. Wekly S365, 366 & n.2 (Fla. Sept. 12, 1996) ("Successive
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claims of ineffective assistance of counsel on different grounds
are not permtted."); Jones wv._ State, 591 So. 2d 911, 913 (Fla.
1991) ("A defendant may not raise clains of ineffective assistance
of counsel on a piecenmeal basis by filing successive notions.").
To overcone the procedural bars, Appellant attenpted to excuse
his failure to raise the new clains in his original 3.850 notion by
claimng that collateral counsel was ineffective. He al so
attenpted to gain review on the nerits by applying the federal
concepts of ‘fundanmental m scarriage of justice" and ‘actual
i nnocence." None of these excuses, however, are availing. First,
the federal concepts of "m scarriage of justice" and "actual
innocence" relate exclusively to federal habeas corpus proceedi ngs
and are not applicable to state postconviction proceedings. Even
if they were, Appellant has failed to show "that the grounds
asserted were not known and could not have been known to him at the
time of the earlier notion." Fogter, 614 So. 2d at 458. Second,

pursuant to this Court's recent opinion in lanbrix v, State 21

Fla. I.. Wekly S365, 366 & n.2 (Fla. Sept. 12, 1996), ‘clains of

I neffective assistance of postconviction counsel do not present a

valid basis for relief." See also Murrav v. Garratano, 492 U S
1 (1989) (finding no constitutional right to postconviction
counsel ).
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Appellant cites to the statute authorizing representation of
death row inmates by CCR and several cases for the proposition that
Appellant is entitled to effective collateral representation, but

they do not support his position, especially in light of Lambrix.

Capi tal def endant s are not constitutionally entitled to
postconviction counsel. A fortiori, they are not constitutionally
entitled to effective postconviction counsel. That counsel is

often appointed statutorily, though it was not in this case, does

not create a constitutional right to effective assistance of

collateral counsel. Lambrix, 21 Fla. L. Weekly at 366; Giarratano,
492 U S. at 9-13; Troedel v. State, 479 So. 24 736, 737 (Fla. 1985)
("Wile chapter [27, Fla. Stat. (1985)] represents a state policy
of providing legal assistance for «collateral representation on
behal f of indigent persons under sentence of death, it did not add
anything to the substantive stat-law or constitutional rights of
such persons.").

Cting toBreedlove v. Singletary, 595 So. 2d 8 (Fla. 1992),
Appel l ant further contends that "unique circunstances" conpel
consideration of his clainms on the nerits. Initial brief at 9-10.
Appel lant's  ‘unique circunstances,” however, relate back to
Appellant's claim that collateral counsel was ineffective. In
Breedlove, this Court overlooked a successive-petition procedural

bar because original collateral counsel had been trial counsel and
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did not raise clainms of ineffectiveness in the original 3.850.
Here, collateral counsel was peot trial counsel, and coll ateral
counsel did challenge trial counsel's effectiveness in the original
3.850 noti on. Al t hough collateral counsel on Appellant's second
3.850 notion was the same person who litigated Appellant's first
3.850 motion, Breedlove is inapplicable because Appellant cannot
raise collateral counsel's ineffective as a “unique circunstance"”
warranting review on the nmerits.

In sum Appellant filed an untinely, successive notion which
raised claims that could have been, and should have been, raised in
his original 3.850 notion. Because none of the clains were based
on new y di scovered evidence or the retroactive application of
fundanental changes in the |aw, his clains were procedurally
barred. Al l egations that collateral counsel was ineffective for
failing to raise these clains in Appellant's first 3.850 notion do
not overcone the procedural bars because Appellant has no
constitutional right to collateral counsel, nuch less effective
collateral counsel. Therefore, this Court should affirm the trial

court's order denying relief.
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ISSUE I
WHETHER APPELLANT'S CHALLENGES TO THE CCP AND
HAC AGGRAVATI NG FACTOR JURY I NSTRUCTI ONS WERE
PROPERLY DENIED AS PROCEDURALLY BARRED
(Rest at ed).

In his successive notion, Appellant conplained that the trial
court failed to give a limiting instruction on the "cold,
cal cul ated, and preneditated" and "heinous, atrocious, or cruel”
aggravating factors. (R 126-44). He conceded, however, that trial
counsel failed to object to these instructions, and thus failed to
preserve the issue for review (R 145-46). As this Court is well-
aware, this failure to object renders the claim procedurally

barred. James, 615 So. 24 668 (Fla. 1993); ndez

State, 612 So. 2d 1366 (Fla. 1992).

To overcone this bar, Appellant clained that trial counsel was
ineffective for failing to challenge these instructions, thereby

prejudi cing Appellant's right to adequate appellate revi ew and
ultimately relief. (R 147-48). An al |l egation of ineffective
assi stance of counsel, however, cannot be used to circunvent a

procedural bar. Lopez v. Sinsletarv, 634 So. 2d 1054, 1057 (Fla.

1993); Deaton v. Dugger. 635 So. 2d 4, 7 (Fla. 1994). Furthermore,

failure to raise a claim that would have been rejected does not

constitute ineffective assistance of counsel. Sal mon v. Dugger,

636 So. 2d 16 (Fla. 1994). Finally, and nost inportantly, since
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Appel I ant could have, and should have, raised this issue in his

first 3.850, it is untimely, and was properly denied as

procedural |y barred. Lambrix-v. Stat-e 21 Fla. 1. Wekly S365, 366

& n.2 (Fla. Sept. 12, 1996) ("Successive clains of ineffective
assistance of counsel on different grounds are not permtted.").

Therefore, this Court should affirmthe trial court's order denying

relief.

30




ISSUE |1
VWHETHER THE TRI AL COURT ABUSED | TS DI SCRETI ON
| N DENYI NG APPELLANT'S PRO SE MOTION TO
APPOI NT CONFLI CT- FREE COUNSEL AND AMENDED
MOTI ON FOR POSTCONVI CTI ON RELI EF (Restated).

Al an Wagner began representing Appellant during Appellant's
state habeas proceedings in 1985, and renmined Appellant's counsel
t hr oughout Appel l ant' s state and f ederal post convi ction
proceedi ngs. Upon return from federal district court to exhaust
certain clainms, M. Wagner filed a 151-page 3.850 npotion on
Appel lant's behalf on April 6, 1995. (R1-151). Ei ght nonths
|ater, just prior to the State's response, Appellant filed a pro se
"Motion to Hold Proceedings in Abeyance Pendi ng Resol ution of
Status of Representation,”™ a "Mdition for Hearing to Determ ne
Conpetency of Appointed Collateral Counsel and Consolidated Mdtion
for the Appointnent of Capital Collateral Representatives," and an
amended 3. 850 motion.? (R 170-72, 173-75, 176-220). In these
motions, Appellant requested the appointnment of CCR because M.
Wagner was no longer able to obtain assistance from the Vol unteer
Lawyer's Resource Center (VLRC), and because M. Wagner was not
conpetent to represent Appellant absent that assistance. (R170-

75) . Moreover, Appellant clained that a conflict existed because

M. Wagner was unable to make the necessary argunent that he

1 These pleadings were prepared on Appellant's behalf by
M chael Lanbrix, a fellow death row inmate. (R217-18).
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(Wagner) rendered ineffective assistance during Appellant's
original 3.850 proceeding by failing to raise these new clains in
the prior notion. In fact, Appellant was very concerned and upset
that M. Wagner had nade no attenpt in the successive notion to
excuse his failure to raise the clains in the original 3.850
mot i on. Thus, Appellant claimed that he needed to have CCR
appointed in order to challenge M. Wagner's ineffectiveness and
overcone the procedural bar the State would likely raise.?

On the sanme day that the State filed its response to M.
Wagner's 3.850 notion, M. Wagner noved to w thdraw, based on
Appel lant's allegations. (R 595-96). Two weeks later, on January
10, 1996, CCR filed a ‘Mdtion to Hold Proceedi ngs in Abeyance
pendi ng Resolution of Designation of Counsel,” claimng that it
woul d be unable to designate counsel for Appellant because of its
excessi ve casel oad. (R 597-615). That sane day, the trial court
held a hearing on M. Wagner's notion to withdraw. Utimately, the
trial court ruled that M. Wgner wuld remain on the case until
the court had disposed of the 3.850 notion, then it would allow
counsel to withdraw (SR 4-11; R 621).

As a result of this hearing, the trial court denied on

February 1, 1996, both CCR’s and Appellant's pro se notion to hold

2 At no time, however, did Appellant seek to represent
hi msel f.
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t he proceedings in abeyance. (R 616). Three weeks | ater,
Appel lant filed a pro se "Mtion to Appoint Conflict-Free Counsel,”
which was essentially a nmotion for rehearing. (R 618-20). In

June, the trial court summarily denied hoth the 3.850 filed by M.

Wagner and 0 moti filed by A , finding the
motions successive and procedurally barred. I't also denied
Appellant's pro se motion to appoint conflict-free counsel. (R
622-23).

Two weeks later, CCR filed a "Motion to Carify Status of
Counsel, To Reconsider Dism ssal of Motion for Postconviction
Relief and Mdtion to Hold Proceedings in Abeyance Pending
Resol uti on of Designation of Counsel." (R 624-26). CCR was
concerned that, given the trial court's prior order, Appellant
woul d be wunrepresented to file a nmotion for rehearing. In its
order denying the notion, the trial court stated as foll ows:

On June 4, 1996, the Court filed an Order
di sm ssing both Defendant's Mtion and Anended

Mtion for Postconviction Relief, and denying
Def endant's Mdtion to Appoint Conflict-Free

Counsel. Therefore, Attorney Al an Wagner was
rel eased as vol unteer defense counsel as of
t hat date.

As a result, it appears as though the CCR
woul d be the appropriate counsel to represent
Defendant in any further pleadings before this
Court. In addition, the Court finds no reason
to reconsider its dismissal of either the
Motion or Amended Motion for Postconviction
Relief, as t hey wer e bot h successi ve.
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Finally, since the issue of designation of
counsel has been resolved, the Court wll not
hold any further proceedings in abeyance.

(R 632).

In this appeal, Appellant now claims that the trial court
erred in denying ‘the request for the appointnment of conflict-free
counsel . " Initial brief at 40. According to Appellant, ™ [t] he
[ ower court found that volunteer counsel had a conflict and could
w thdraw," id. at 40, but the record does not support that claim
At the hearing on M. Wagner's notion to w thdraw, M. Wagner
explained that he had been representing Appellant free of charge

. for the last ten years, but had been assisted by VLRC, which was no
| onger in existence. (SR 3-4, 9-10). The State responded that any

change in counsel so late in the proceedings would delay it

considerably and would thwart the orderly admnistration of

justice. (SR 5-10). In ruling on the motion, the trial court
st at ed,
Well, | don't want to force M. Wagner to
stay. | nean, the man has done this
voluntarily, hasn't even gotten a fee. [f he
wants to get off after ten years -- ny, Cod, |

w sh there were others willing to undertake to
represent sonebody ten years for nothing.

Al right, this is going to be ny

posi tion. What |'m going to do, I'm going to

. | eave you on until | make a ruling on the
3.850. . . . Thereafter, 1I’'11 allow you to
W t hdr aw.

34




(SR10-11).

The trial court did not find a conflict; rather, it
appreciated the fact that M. Wagner had represented Appellant for
ten years pro bono, and allowed him to withdraw after the
conclusion of these proceedings. The so-called "conflict” was of
Appel lant's  maki ng. He wanted to allege that M. Wagner was
i neffective so that he could excuse his failure to raise his
procedurally barred clainms earlier. Such a "conflict," however,
did not warrant substituting counsel seven nonths into the
proceedi ngs.

Mre inportantly, the trial court considered Appellant's pro
se anended 3.850 notion, which alleged M. Wagner's ineffectiveness
as an excuse for the untinmeliness of his clains. The trial court
did not find Appellant's allegations sufficient to overcone the
procedural bar. Thus, even if the trial court had discharged M.
Wagner and appointed CCR to allege Wagner's ineffectiveness, the
outcone of the proceedings would have been the sane.

As for the trial court's denial of Appellant's prose anmended
3.850 notion, all of the «clains raised by Appellant were
procedural ly barred since they could have been and should have been

raised in his first 3.850 notion. Lanbrix v. State, 21 Fla. L.

Weekly S365, 366 & n.2 (Fla. Sept. 12, 1996) ("Successive claims of

i neffective assistance of counsel on different grounds are not
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permtted."). Appel lant failed to show "that the grounds asserted
were not known and could not have been known to himat the tine of

the earlier notion." Eoster v, State, 614 So. 2d 455, 458 (Fla.

1992). Appel I ant's claim that col | at er al counsel render ed
ineffective assistance during the first 3.850 proceeding for
failing to raise these successive claims in that notion is

unavai ling since he was not constitutionally entitled to collateral

counsel, nuch less to constitutionally effective collateral
counsel . Id. (“[C]laims of ineffective assistance of postconvic-
tion counsel do not present a valid basis for relief."); Murrxay—v.

Garratano, 492 U.S. 1 (1989) (finding no constitutional right to

postconviction counsel). Therefore, Appellant's pro se notion was
properly denied. As a result, this Court should affirm the trial

court's order denying relief.
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CONCLUSI ON

Wierefore, based on the foregoing arguments and authorities,
the State requests that this Honorable Court affirmthe trial
court's denial of Appellant's successive 3.850 notions and his pro

se notion for conflict-free counsel.

Respectfully submtted,

ROBERT A. BUTTERWORTH
Attorney General

g o —
RA D. BAGGETT OV

. Agsistant Attorney General
Fla. Bar No. 0857238
1655 Pal m Beach Lakes Bl vd.
Suite 300
West Pal m Beach, FL 33401-2299
(407) 688-7759

CERTI FI CATE OF SERVICE

| hereby certify that the foregoing docunent was sent by
United States mamil, postage prepaid, to Todd G  Scher, Chief
Assistant CCR, 1444 Biscayne Boulevard, Suite 202, Mam, Florida

33132-1422, this 12th day of February, 1997.

e D BET

. _#ARA D. BAGGETT

/| Assi st ant Attorney General

37




