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S AND REFERENCES

In this brief, the conplainant, The Florida Bar, shall be
referred to as "The Florida Bar" or '"the bar."

The transcript of the final hearing held on February 13,
1997, shall be referred to as »rv followed by the cited page
number .

The Report of Referee dated April 7, 1997, will be referred
to as "ROR" followed by the referenced page nunber(s) of the
Appendi x, attached. (ROR-A- )

The bar's exhibits will be referred to as Bar Ex. ,
followed by the exhibit nunber.

The respondent's exhibits wll be referred to as Respondent
followed by the exhibit nunber.

Ex.




OF THE CASE

On July 29, 1996, the Eighteenth Judicial Grcuit Gievance
Conmttee “C¢” voted to find probable cause in this matter. The
bar filed its conplaint on or around Cctober 10, 1996. On Cctober
18, 1996, this court entered its order directing the Chief Judge
of the Nineteenth Judicial GCrcuit to appoint a referee. The
referee was appointed on Cctober 28, 1996. Because the respondent
failed to conply with the bar's discovery requests or answer its
Requests for Admission, the referee entered an order on January
17, 1997, deenming the Requests for Adm ssion to be admtted.
However, the referee requested a brief hearing on February 13,
1997, in order to better assess the evidence. At the hearing, the
respondent admitted to having violated rules 4-1.1, 4-1.3 and 4-

1.4 but denied having violated rule 4-8.4(c).

In his report dated April 7, 1997, the referee recomended
the respondent be found guilty of violating 4-1.1 for failing to
provide conpetent representation; 4-1.3 for failing to act with
reasonable diligence and pronptness in representing a client; 4-

1.4 for failing to keep a client reasonably inforned as to the




status of a mtter, comply wth reasonable requests  for
information and explain a matter to the extent reasonably
necessary to enable the <client to make informed decisions
regarding the representation; 4-8.4(c) for engaging in conduct
i nvolving fraud, dishonesty, deceit, or misrepresentation; and 4-
1.8(h) for making an agreenent prospectively limting the

lawyer's liability to a client for malpractice.

The respondent filed his petition for review of the
referee's report on June 17, 1997, and served his initial brief
on August 4, 1997. The bar would note that the respondent's brief

Is not tinely.

The board of governors considered the referee's report at

its My, 1997, neeting and voted not to seek an appeal.




STATEMENT OF THE FACTS

The following facts, wunless otherwise noted, are derived

from the Report of Referee.

In 1989, Christine Mtchell brought a civil action against
Jack Eckerd Corporation, Travelers Insurance Conpany and an
unknown pharmacist. At the time, she was represented by Estelle
Powel |, who was admtted to practice law in Indiana but not in
Florida. In Novenber 1989, Ms. Powell was granted |eave to appear
pro hac vice. M Powell had witten the respondent on October 23,
1989, to nmenorialize a tel ephone conversation of that date,
concerning the respondent's notice of appearance to be filed in
M. Mtchell's <case. She wote to the respondent again on
Decenber 11, 1989, advising him that he had 20 days from the
court's order of Novenber 27, 1989, to anmend the conplaint. He
was also to interview Ms. Mtchell and her husband. However, the
respondent failed to file the amended conplaint until after the
deadl i ne passed. Further, he included Travelers Insurance Conpany

as a defendant even though the insurance conpany had already been

dismssed as a defendant in the action, Defense counsel noved to




dismss the respondent's anended conplaint on the basis that the
respondent inproperly included Travelers as a defendant and the
attorney's fee claim was barred under the doctrine of res
judicata. After the respondent was substituted as counsel of
record, he filed a second anended conplaint, again namng

Travelers as a defendant.

M. Powel | and Ms. M tchell found it difficult to
communicate with the respondent. M5. Powell wrote to the
respondent on April 25, 1990, and asked the respondent to contact
her concerning a notice of ex pate hearing on a notion to dismss
the anended conplaint. The respondent failed to contact her. On
May 16, 1990, the court struck Travelers as a defendant once
again and struck the respondent's claim for attorney's fees.
Thereafter, on July 21, 1992, opposing counsel noved to dismss
the action due to the respondent's failure to prosecute it. The
court granted the notion after the respondent failed to respond
to the court's order directing himto show cause as to why the
matter should not be dismssed. The respondent failed to advise

either Ms. Powell or Ms. Mtchell of the dismssal. M. Powell

| earned of it after she checked with the clerk's office to




determne the status of the suit. She imediately wote the
respondent on May 11, 1993, and requested that he seek
reinstatenent of the case. The respondent failed to take any
action. The respondent had no explanation for the dismssal when
he later met with Ms. Powell and Ms. Mtchell. He offered to pay
Ms. Mtchell by entering into a contract with her because he had
no nalpractice insurance to cover any claimshe mght nake. He

never advised her to seek the advice of independent counsel prior

to entering into such an agreenent.




The respondent's m sconduct occurred between late 1989 and
1996. This court's prior disciplinary orders of October 31, 1996
concerned the respondent's m sconduct between 1990 and 1992.
Therefore, such m sconduct could be properly considered as an

aggravating factor.

The referee's recommendati on asto discipline is supported
by the Florida Standards For Inposing Lawer Sanctions and case
law. |If the recommended discipline is not clearly erroneous or
not supported by the evidence, this court will afford it a

presunption of correctness. The Florida Bar v, Barcus, 22 Fla. L.

Weekly S275 (Fla. May 15, 1997). Further, conditioning the
respondent's reinstatenent on passage of the bar exam is an
appropriate recommendati on. The referee nade the recomrendation
after observing the respondent's deneanor and considering the
evi dence  presented. The  respondent's m sconduct in this

disciplinary case calls into serious question his conpetency to

practice |aw




ARGUMENT
PONT I

THE REFEREE PROPERLY CONSI DERED THE RESPONDENT' S
PRI OR DI SCI PLI NARY HI STORY.

The referee properly considered the respondent's prior
di sci pli ne. On October 31, 1997, this ~court ordered the

disciplined in The Florida Bar y, Jordan, 682 So. 2d 548 (Fla.

Oct. 31, 1996), and The Florida Bar v. Jordan, 682 So. 24 547

(Fla. Cct. 31, 1996). Al t hough the above disciplinary orders
were entered after the instant m sconduct occurred and,
therefore, would be excluded as "prior discipline” or "cunulative
m sconduct" wunder the rationale of The Florida Bar v, Carter, 429
so. 2d 3 (Fla. 1983), the past msconduct should not be excluded
as an aggravating factor under Standards 9.22(c)and(d), Florida

Standards for Inposing Lawyer Sanctions.

This court distinguished prior discipline from cunul ative

m sconduct in The Florida Rar v, Adler, 589 So. 2d 899 (Fla.

1991). Al though M. Adler argued that the referee should not

have considered his previous disciplinary history because a prior




di sciplinary proceedi ng occurred after the instant violations,
this court stated "cumulative msconduct can be found when the
m sconduct occurs near in tine to the other offenses, regardless
of when the discipline is inposed." Adler, supra, at 900, citing

The Florida Bar v. Golden, 566 So. 2d 1286, 1287 (Fla. 1990).

In Adler, supra, the lawer's prior discipline was inposed

for misconduct which occurred in 1977 and 1978, but which
m sconduct the bar did not discover until 1989. This court found
that it was appropriate to consider the past msconduct both as
prior discipline and as cunulative msconduct in aggravation. In
CGol den, supra, this court distinguished prior discipline (for
purposes of deterrence) and cunulative msconduct. M sconduct

that occurred in 1985 was considered cunulative wth msconduct
that occurred in 1986; therefore, the court ordered M. ol den
di sbarred rather than suspended for the two-year peri od

recomrended by the referee. Golden, supra, at 1287.

Further, because the responsibility rests with this court

for determning the appropriate level of discipline, Barcus,

supra, it is appropriate for this court to consider in




aggravation discipline inposed against a respondent after the
m sconduct was committed because such msconduct shows a course
of conduct. After entry of the prior disciplinary orders in
Cctober, 1996, this court suspended the respondent on March 6,
1997. The Florida Bar v. Jordan, 690 So. 2d 1301 (Fla. 1997).
The 91-day suspension runs concurrently with the suspensions
imposed in the two orders of Cctober, 1996. The respondent's
prior conduct illumnates his character and fitness to practice

| aw. The Florida Bay v. McHenry, 605 So. 2d 459, 461 (Fla.

1992) .

The respondent's disciplinary history is a required
consideration in a report of referee. The respondent al so
included two of his own past disciplinary cases in the proposed
report of referee he sent to the referee on March 12, 1997, wth
the statement that, under The Florida Bar v, Carter, 429 So. 2d 3
(Fla. 1983), and The Florida Rar v. Dunagan, 565 So. 2d 1327
(Fla. 19%0), such cases could not be considered as prior
m sconduct for purposes of aggravation. The bar nerely listed

the respondent's two Cctober, 1996, suspensions in the past

disciplinary history portion of its proposed report and nade no




ar gunent concerning whether they should be considered in

aggravation.

POINT II

THE REFEREE' S RECOMMENDED DI SCI PLINE: |S SUPPORTED BY THE CASE
LAW AND THE EVI DENCE.

Although the ultimate responsibility for inposing the

appropriate level of discipline rests with this court. The

Florida Bar Vv. Nowacki 22 Fla. L. Wekly $492 (Fla. July 17,

1997) . Because the referee has the opportunity to observe a
respondent's deneanor, cooperation in the disciplinary process,
forthrightness, remorse, and rehabilitation or potential for
rehabilitation, this court affords a presunption of correctness
to the referee's disciplinary recomendation if there is a basis
in the existing case law for such a recomendation. The Florida
Bar v. Lecznar, 690 So. 2d 1284, 1288 (Fla. 1997). The bar
subnmits the case law and the Florida Standards For Inposing
Lawyer  Sanctions  fully support the referee's recomrended

di sci pline.

The respondent's nisconduct warrants a discipline nore

10




severe than a public reprimand or six-nonth suspension. Leni ent
di sci pl i ne, as argued by the respondent, clearly is not
appropriate in this matter because of the respondent's prior
di sciplinary history for engaging in simlar m sconduct .
[ nportantly, the respondent's client suffered prejudice as a
result of his neglect and inconpetent representation. Her cause
of action was dism ssed and cannot be reinstated because it is
now tinme barred. This was not an isolated instance of neglect.
The respondent's msconduct reveals a continuing pattern of

neglect and an inability to conpetently neet client needs.

In The Florida Bar v. Morrison 669 So. 2d 1040 (Fla. 1996),

a |awyer was suspended for one year, required to neke
restitution, and required to take and pass the ethics portion of
the bar exam after neglecting clients’ cases resulting in
prejudice to the clients. In one matter, the attorney was hired
to represent a dentist in a federal civil action that had already
been filed by another attorney. The attorney failed to tinely
file his notice of appearance or take any other action, which
resulted in disnissal of the case without prejudice. Thereafter,

he did refile the action but again failed to pursue it. Although

11




the court dismssed the action wthout prejudice, the statute of
limtations had expired and the case could not be refiled.
During the course of the representation, the attorney failed to
respond to the client's repeated requests for information. He
failed to return his sizeable fee after the matter was dism ssed
for the second tine despite having done little, if any, work to

justify the fee.

In a second matter, the attorney in Morxison was retained to
represent a client in a personal injury action. He failed to
pursue the matter for a period of four years. As a result, the
client received no conpensation for her injuries nor assistance
with her nmedical bills during that period. The attorney failed
to respond to her repeated requests for information. In
aggravation, M. Mrrison had a prior disciplinary history for
engaging in simlar mnisconduct, there was evidence of a pattern
of neglecting client cases, nultiple offenses, and refusal to
cooperate in the bar's disciplinary proceeding. M. Mrrison
showed indifference to making restitution to the harnmed clients
and refused to acknow edge the wongful nature of his m sconduct.

There were no nitigating factors. In rendering its opinion, this

12




court stated that a lawer's failure “to pursue representation on

behalf of a client resulting in prejudice to a client's rights is

an intolerable breach of trust." Morrison at 1042.

A three-year suspension was ordered in The Florida Bar_v.

King, 664 So. 2d 925 (Fla. 1995), for multiple counts of neglect

causing prejudice to clients. In one case, the attorney failed
to tinely file an answer to a conplaint. A default judgment was
entered against his client. In a second case, the attorney

failed to appear at a notion hearing and the court entered a

final summary judgnent against the client. In a third case, he
failed to advise his client of a schedul ed deposition. As a
result, the client failed to appear for the deposition. In a

fourth matter, the attorney failed to keep his clients inforned
about the status of a matter and failed to respond to their
requests for information. M. King had a prior history of
engaging in simlar msconduct by neglecting clients and harmng
their interests. In addition, the msconduct occurred while M.

King was on probation ordered in a prior disciplinary matter.

A lawer was suspended for a period of eighteen nonths in

13




The Florida Bar v. Greenspahn, 396 So. 2d 182 (Fla. 1981).  The

attorney was charged wth four instances of msconduct. He
failed to attend a pretrial hearing in one matter and, as a
result, the court dismssed the case. Thereafter, he failed to
advise the client of the dismssal and msrepresented to the
client that it was still pending and had been settled in the
client's favor. In a second natter, the attorney allowed a
wongful death case to be dismssed due to lack of prosecution.
In a third instance, the attorney undertook a contingency fee
matter but failed to advise the client, after determning there
were problenms with the claim that he did not intend to litigate
the case. In a fourth matter, the attorney failed to naintain
his trust account in conpliance with the rules, which caused
checks to be returned for insufficient funds. Like the
respondent’s case, the proceedings against M. G eenspahn
i nvol ved m sconduct that occurred near in time to actions for
which he had already been disciplined. The court considered the
prior msconduct in aggravation despite the fact that discipline

for the msconduct could not have operated as a deterrent.

In The Florida Bar v. King, 242 So. 24 705 (Fla. 1971), a

14




| awyer was suspended for one year due to one instance of neglect.

He was retained to represent two clients in a crimnal appeal and
was paid a fee for his services. Despite five extensions of time
granted by the appellate court to file the brief, the attorney
failed to file the brief. The court dism ssed the appeal. In
aggravation, M. King had a prior history of simlar msconduct,

al t hough the prior disciplinary case was not yet final at that

tine. There were no mtigating factors.

15




POINT III

THE REFEREE APPROPRI ATELY RECOMMENDED THAT THE RESPONDENT BE
SUSPENDED UNTI L PROCF OF PASSAGE OF THE BAR EXAM

The respondent was found guilty of failing to provide his
client with conpetent representation. This resulted in prejudice
to the client, M. Mtchell. The referee properly recomended

that the respondent take and pass the entire bar exam rather

than just the ethics portion of it. The referee has w de
latitude in recommendi ng sanctions and probationary or
rei nstatenent terns. Th ' v, L , 640 So. 2d

1098, 1101 (Fla. 1994); The Florida Bar v. Whitaker, 596 So. 2d

672, 673-674 (Fla. 1992).

In The Florida Bar v. Kennedy, 439 so. 2d 215 (Fla. 1983),
this court required a lawer to take and pass the entire bar exam
prior to reinstatement from a three-year suspension. He had been
convicted of crimnal m sconduct and had no prior disciplinary
hi story. The referee recommended that the attorney be required
to pass only the ethics portion of the exam  However, this court
determ ned that passage of the entire €exam was nore appropriate

given the facts.

16




A referee’s reconmmendation as to reinstatenent terms shoul d
be afforded the sane presunption correctness as a reconmendation
of discipline. The respondent should be required to take and
pass the bar exam This is an appropriate nethod to assure the
respondent's conpetency to resune the practice of |aw Under
these facts, and considering the respondent's prior disciplinary
history, passing the bar exam would conplinent the purpose of a
reinstatenent hearing, which is to determne whether a suspended
| awyer is sufficiently rehabilitated to resune the practice of

| aw. In re Hurtenbach, 27 So. 2d 348, 349 (Fla. 1946).

17




WHEREFORE, The Florida Bar prays this court wll review and
uphol d the referee's findings of fact and recommendation of a
one-year period of suspension with reinstatement conditioned on
the respondent taking and passing the bar exam and tax costs

currently totaling $1,427.49 against the respondent.

Respectfully submtted,

JOHN F. HARKNESS, JR

Executive Director

The Florida Bar

650 Apal achee Parkway

Tal | ahassee, Florida 32399-2300
(904) 561-5600

ATTORNEY NO. 123390

JOHN T. BERRY

Staff Counsel

The Florida Bar

650 Apal achee Parkway

Tal | ahassee, Florida 32399-2300
(904) 561-5600

ATTORNEY NO. 217395

AND

James W Keeter

Bar Counsel

The Florida Bar

880 North Orange Avenue
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By:

Suite 200
Orlando, Florida 32801-1085

(407) 425-5424
ATTORNEY NO 771252

James W. ‘kée er
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GCERTIFI| CATE ofF SERVI CE

| HEREBY CERTIFY that the original and seven (7)copies of
The Florida Bar's Brief and Appendi x have been sent by regul ar
US Mil to Sid J. Wite, derk, The Supreme Court of Florida,
Suprene  Court Bui | di ng, 500 8. Duval Street, Tal | ahassee,
Florida, 32399-1927; a copy of the foregoing has been furnished
by regular US. Mil to the respondent, Robert Paul Jordan, 11,
1975 Palm Bay Road, Suite 5, Palm Bay, Florida, 32905; and a copy
of the foregoing has been furnished by regular US. Mil to Staff
Counsel, The Florida Bar, 650 Apalachee Parkway, Tallahassee,

Florida, 32399-2300, this 26th day of August, 1997.

Respectful ly submitted,

James W, ‘f{e‘et\er
ar Counsel
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IN THE SUPREME Court OF FLORI DA
(Before a Referee)

THE FLORI DA BAR

V.

Conpl ai nant, Case No. 89,111
[ TFB Case No. 96-31,185(18C)]

ROBERT PAUL JORDAN, -11,

Respondent .
/

REPORT OF REFEREE

summary of Proceedings: Pursuant to the undersigned being

duly appointed as Referee to  conduct di sciplinary
proceedings herein according to the Rules Regulating The
Florida Bar, a hearing was held on February 13, 1997, in
Ver o Beach, Fl orida. The Respondent, Robert Paul Jordan,
11, failed to conply with any of the Bar's discovery and
failed to answer the Bar's Request for Adm ssions, thereby
causing this Referee to enter on January 17, 1997, an Oder
Deemi ng Conpl ai nant' s Requests for Admssions to be

Adm tted. However, this Referee requested a brief hearing
on February 13, 1997, in order to better assess the
evi dence. The pl eadi ngs, notices, not i ons, orders,

transcripts and exhibits, all of which are forwarded to The
Suprenme Court of Florida with this report, constitute the
record in this case.

The following attorneys appeared as counsel for the parties:

For The Florida Bar: Janes W Keeter, Bar Counsel
For the Respondent: In pro se

 ndi : | F M I f Which il
Respondent |s charaged: After considering all the pleadings
and evidence before nme, pertinent portions of which are
commented on below, | find:

The Respondent appeared at the evidentiary final hearing and
stipulated to violations of Rules.4-1.1, 4-1.3, and 4-1.4,

Rules Regulating The Florida Bar. However, the Respondent
denied that he had violated Rule 4-8.4 (c), as alleged in the
Bar's Conplaint. Bar counsel requested the Court to

Al




‘consider whether the Respondent had violated Rule 4-1.8(h),
Rul es Regulating The Florida Bar, although allegations that
the Respondent violated such rule had not been stated in the
Bar's formal Conpl aint. The Bar later provided to this
Referee and the Respondent copies of two disciplinary cases,
The Florida Bar v. Stillman, 401 S 2d 1306 (Fla. 1981) and
The Florida Bar v. Vauuhn, 608 SO 2d 18 (Fla. 1992), as
authority for this Referee to consider or include

information not charged in the Bar's formal Conplaint.

| find the following facts:

1. In 1989, Christine Mtchell brought a Gvil action
against Jack Eckerd Corporation (“Eckerds”), Travelers
Insurance Company and the unknown pharmacist enployed by

Eckerds for negligently filling a prescription which
allegedly injured M. Mtchell. The Gvil Conplaint was
filed on June 30, 1989, in a suit styled Mtchell v_ Jack
Eckerd cCorp._et al. Case nunmber 89-10384-CA-8, in the

Eighteenth Judicial Grcuit Court, Brevard County, Florida
(hereinafter "the Mtchell case");

2. Ms. Mtchell was represented by Attorney Estelle
Powel |, who was licensed in Indiana but not in Florida. M.
Powel| testified at the evidentiary hearing and |ater
suppl emented her testinmony with a letter dated February 13,
1997, wherein she stated that she is no longer |icensed to

practice law in Indiana, but works as an "independent

consul tant" for the Law Firm of Robert L. Lewi s &
Associ at es. At the time she represented Ms. Mtchell, M.
Powel | associated wth attorney Bruce T. MKinley, a

licensed Florida lawer, who filed a Notice of Appearance in
the Mitchell case on Septenber 6, 1389;

3. On Septenber 22, 1989, the Court dism ssed Travelers
I nsurance Conpany as a party Defendant and further dism ssed
the Plaintiff's claim for attorney's fees;

4, On Novenber 7, 1989, Ms. Powell's Mtion for Leave to
Appear Pro Hac Vice was granted by the Trial Court in the
Mtchell case;

5. M. Powell wote to the Respondent in a letter dated
Cct ober 23, 1989, whi ch menorialized a telephone

A-2




- Conversation bet ween M. Powel | and the. Respondent
concerning the Respondent's Notice of Appearance to be filed
in the Mtchell case. M. Powell again wote to the
Respondent on Decenber 11, 1989, stating that he had twenty
days from Novenber 27, 1989, within which to anmend the
Conpl ai nt. The Respondent was supposed to draft and file

the Amended Conplaint and to interview Ms. Mtchell and her
husband;

6. The Respondent did not file the Amended Conplaint until
Decenmber 19, 1989, after the twenty day period had el apsed.
The  Respondent included Travelers Insurance Co, as a
Def endant al though the Court had ruled on Septenber 22,
1989, that Travelers was dismssed from the suit;

7. On January 2, 1990, defense counsel noved to dism ss
the Amended Conplaint on the basis that Travelers had been
i mproperly included and that the attorney's fee claim was
barred under the doctrine of res judicata;

8. On March 16, 1990, the Court approved a Stipulation for

Substitution of Counsel and the Respondent became counsel of
record. On March 29, 1990, the Respondent filed a Second

Amended Conplaint, again naming Travelers as a Defendant;

9. M. Powell attenpted to contact the Respondent by phone
or letter, but it was very difficult to communicate with
hi m After |leaving a tel ephone nessage, M. Powell never
received a return call from the Respondent. M. Mtchell
exhibited a great deal of frustration over her inability to
communi cate with the Respondent to M. Powell;

10. By letter dated April 25, 1990, Ms. Powel| requested
t he Respondent call her concerning a Notice of Ex parte
Hearing on a Mtion to Dismss the Anended Conplaint, which
notice she had received from opposing counsel. The hearing
was set for My 7, 1990. However, the Respondent failed to
communi cate with M. Powell;

11. On  May 16, 1990, the court filed an Oder again
striking Travelers as a Defendant. The Court also struck
the Respondent's claim for attorney's fees;

12.  On July 21, 1992, the opposing party noved to dismss
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the suit for lack of prosecution. ~ The Court entered a
Mot i on, Notice and Order of Di sm ssal ordering the
Respondent to show cause at least five days before August
24, 1992 (the date of the dismissal hearing), why the

Mtchel | case should not be dismssed for lack of
prosecuti on. The Show Cause Order was served upon the
Respondent . However, the Respondent failed to respond to
this Oder;

13.  The Court dismssed the case on August 24, 1992, due to

Respondent's failure to prosecute or show good cause why the
matter should not be dismssed.

14. The Respondent failed to advise either M. Powell or
Ms. Mtchell of the dismssal.

15. On May 11, 1993, wms. Powell wote to the Respondent and

advi sed that she had checked with the derk's Ofice on My -
10, 1993, and learned that the Mtchell case had been

di sm ssed. She asked the Respondent to seek reinstatenent
of the case immediately, but the Respondent failed to take
any action.

16. Ms. Mtchell and Ms. Powell nmet with the Respondent at
some time in 1990. The Respondent did not return any of her
many tel ephone nessages. The Respondent had no expl anation

for the dismssal of her case other than to say that ‘it
just slipped through his desk".

17.  The Respondent offered to pay Ms. Mtchell for the

dismssal of her case by entering into a contract with her.
Further, the Respondent said that “he didn't have any

I nsurance so he would have to pay her out of his pocket".
The Respondent never advised Ms. Mtchell that she should
seek i ndependent representation in connection with a claim
for professional nalpractice.

18. Ms. Mtchell had approximtely ten (10) neetings wth
the Respondent from August, 1995 through January or

February, 1996 concerning whether the Respondent would pay
her for the dismssal of her Cvil suit.

19. The Respondent asked Ms. Mtchell to contact Ms. Powell
to see if she had professional nalpractice insurance to
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Vi,

cover this case.

Recommendations as to Whether or Not the Respondent Should
Be Found Guiltv: As to each Count of the Conplaint, I
make the follow ng recomrendations as to guilt or innocence:

| recommend that the Respondent be found guilty, by his
adm ssion, of violating Rules 4-1.1, 4-1.3, and 4-1.4, Rules
Reqgulating The Florida Bar.

| recommend that the Respondent be found guilty, by clear
and convincing evidence, of violating Rule 4-1.8(h), Rules
Regulating The Florida Bar. The Respondent’'s nmeetings with
Ms. Mtchell from August, 1995 through January or February,

1996 - nunbering approximately ten (10) neetings - were an

attenpt to settle a potential claim for ﬁalpragtyce
liability without first advising Ms. Mtchell in witing
t hat she should seek independent representation in

connection wth such claim

Rule Violations Found: Rules 4-1.1; 4-1.3; 4-1.4; and 4-
1.8(h), Rules Regulating The Florida Bar.

Recommendation as

t0 Disciplinarv- Measures to Be Apoplied:

| recommend that the Respondent be suspended for a fixed
period of twelve (12) nonths, thereafter until Respondent

shall prove rehabilitation including, but not limted to,
proof of passage of the Florida Bar Exam nation and for an

indefinite period until Respondent shall pay the costs of
these proceedings.

Personal Hi storv and Past Disciplinarvy Record: After the
finding of guilt and prior to recomending discipline to be
recommended pursuant to Rule 3-7.6(k) (1)(D), | considered

the following personal history and prior disciplinary record
of the Respondent, to wt:

Age: 43
Date admtted to Bar: April 11, 1980
Prior disciplinary convictions and disciplinary

measures inposed therein:

1. Mnor Msconduct —TFEB Case No, %$2-30,198(18C) -
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VII.

adnoni shnent before a grievance comittee for entering into
a business arrangenent with a client;

2. Public Reprimand, Sup. C. Case No. 79,999 -
public reprimand for failing to tinely file an appeal on
behal f of a crimnal defendant client, thereby causing the
client's appellate right to be unduly delayed,;

3. 30-da i un. . Case No. 85 109 =« 30-
day Suspensi on for faili ng to keep client inforned as to
status of representation, in failing to keep client informed
as to status of representation, in failing to act with
reasonable diligence and pronptness in representing client,
and in failing to respond to disciplinary agency; and

4, 91-Day Suspension, Sup. G, Case No, 86,271 - 91-

day  suspension for failing to provide  conpetent
representation or act wth reasonable diligence in
postconviction relief proceedings, in failing to keep the
client reasonabl y informed, in failing to expedite

litigation, and in failing to respond in witing to an
inquiry by a disciplinary agency.

Statenment of costs and manner in which costs should be
t axed: | find the following costs were Treasonably
incurred by The Florida Bar.

A Gievance, Coomttee Level Costs

1. Transcript Costs SN/A

2. Bar Counsel Travel Costs $27. 15
B. Referee Level Costs

1. Transcript Costs $448. 20

2. Bar Counsel Travel Costs $105. 50
C, Administrative Costs $750. 00
D. M scel | aneous Costs

1. I nvestigator Expenses $70. 50

2 Wtness Fees SN/A

3, copy costs $26. 14

4, Tel ephone Char ges SN/A

5 Transl ation Services Fees $N/A

TOTAL | TEM ZED COSTS: $1,427.49
6
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It is apparent that other costs have or may be incurred. It

is recomended that all such costs and expenses together
with the foregoing itemzed costs be charged to the

Respondent, and that interest at the statutory rate shall
accrue and be payabl e begi nning 30 days after the judgnent
in this case becones final unless a waiver is granted by the
Board of Governors of The Florida Bar.

Dated this 7 day of /é,{""j , 1997.

-

Robert A Haw ey, Referee
Original to Supreme Court with Referee's original file.
Copies of this Report of Referee only to:

James W Keeter, Bar Counsel, The Florida Bar, 880 North
Orange Avenue, Suite 200, Orlando, Florida 32801

Robert P. Jordan, 11, Respondent

John T. Berry, Staff Counsel, The Florida Bar, 650 Apal achee
Parkway, Tallahassee, Florida 32399-2300




