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| NTEREST OF THE AMICUS

Associated Builders and Contractors of Florida, Inc., is a
Florida corporation not-for-profit which represents the interests
of Florida busi nesses involved in the commercial building and
construction trades. The Association's approximtely 1500 nenbers
include general contractors, subcontractors and suppliers.

The District Court of Appeal's ruling wll have a very serious
i npact upon the Association's nmenbers, nost of whomrely for
liability coverage on CG. policies that include a "pollution
exclusion" «clause simlar or identical to the one under review

In their normal course of business, the Association's nenmbers
supply, use or apply nunmerous products and substances such as
paint, turpentine, glue, insulation, cleaning agents, cenment m X,
asphalt, fertilizer and sand (used as fill and as an abrasive).
Many of these products are also in comon househol d use. These
products have economic value, and when used or applied in their
ordinary lawful  manner, are either incorporated as useful
I mprovenents to real estate or dissipate wthout harnful residue.
They are not commonly described as "pollutants." In many cases,
the entire insured business consists of the supply, use or
application of one or nore such products.

The CG& policy coverage would be illusory if normal usage of
the insured's product or service constitutes "pollution" for which
no coverage exists. The exclusion would defeat the purpose for the
policy. For many businesses, and their enployees, custoners and

claimants, this unexpected absence of coverage is a disaster.
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STATEMENT OF THE CASE AND FACTS

Amcus Associated Builders and Contractors adopts the
statements of the case and facts in the briefs of the Petitioners
Deni and Fogg, with the follow ng supplenent.

The Insurance Services Ofice (1so), a trade association of
insurers, prepared and submtted the pollution exclusion clause to
the Florida | nsurance Comm ssioner for approval in 1984. | SO
explained that it sinply intended to elimnate the forner "sudden
and accidental" exception to the pollution exclusion clause. 1S0
summari zed the purpose and effect of its revision as follows:

The new language totally excludes the
insured's bodily injury and property damage
liability arising out of pollutants introduced
at or from particular |ocations or through
certain activities. Specifically, pollution
danmages at or from prem ses owned by or rented
to the named insured or any prem ses used for
the handling, storage, disposal, etc. of waste
are totally excluded. Pol I ution damages are
also totally excluded if they result from the
transportation or handling of waste in any
manner. In addition, pollution damages
arising out of any operations performed by or
on behalf of the insured to test for, nonitor,

clean up, renove, contain, treat, detoxify or
neutralize the pollutants are totally
excl uded. (Fogg R at 2270, copy at App. 1).'

The insurance industry never told state regulators about any
intent to redefine the term "pollutant" tO exclude coverage for
injuries arising from normal usage of comon products that are not

generally called "pollutants".

! Al though this regulatory explanation is in the record in
Foss only, it may be judicially noticed_in Deni as the record in a
conpani on case, gee Stark v. Frever, 67 So.2d 237 (Fla. 1933).

2
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SUMMARY OF THE ARGUMENT

The purpose of the pollution exclusion clause is to exclude
coverage for ecological disasters like petroleum spills and
chemcal waste dunpsites. This purpose is carried out if the term
"pollutant" is applied in its ordinary sense. The clause was never
intended to deprive unsuspecting businesses of coverage for their
useful products or services that in the course of nornmal use do not
create a "pollution" hazard in any ordinary sense of the word.

The whol e purpose for general liability coverage is to protect
an insured business from the ordinary risks that its product or
service entails. The insurer cannot negate this purpose sinply by
defining its insured' s product or service, when sold or used in the
normal manner, to be a "pollutant." Such an exclusion cannot be
given effect if it is so inconsistent with the policy's purpose as
to render the essential coverage illusory.

In these circunstances nmany courts find anmbiguity based on the
excl usion clause's inconsistency with other policy provisions.
Qhers cite the insured's objectively reasonable expectation of
coverage, or the avoidance of absurd results. By analogy to the
common |aw of sales, an insurer, like any other nerchant, should
inmpliedly warrant its product's fitness for expected usage.

The regulatory history of the pollution exclusion clause makes
application of these principles all the nore appropriate here. The
insurance industry never disclosed to the state regulators the
interpretation contended here; it should bebound by the linmted

interpretation that it used to obtain regulatory approval.
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ARGUMENT
| NTRODUCTI ON

The CA form policy is an adhesion contract. Mbst insurers
use the sane standard form or a variant of this form?2

Insurers do not conpete through product differentiation, but
by advertising that invites the insured's trust and confidence.
I nsurance advertising typically depicts worried insureds who do not
know what coverage they have, and helpful clains representatives
who reassure that coverage is in place. My insurers reinforce
this trustworthy image with a jingle, e.q., "like a good nei ghbor".

Insurers encourage reliance ontheirtrustworthiness, superior
knowl edge and accurate labelling of policies to warranty requested
cover age. Insurers market CGL coverage as appropriate liability
coverage for normal Dbusiness operations.

Before underwriters issue a CA& policy, they require the
applicant to make full disclosure of its normal products or
services, so that they can select appropriate policies for that
busi ness and set preni uns. The application becones part of the
policy by Iaw. Section 627.419(1), Florida Statutes. Once its
application and premum are accepted, the insured business expects

that the policy will cover liabilities of the type that normally

2 See Keeton, lnsurance law Rights at Variance with Ppolicy.
Provisions. 83 Harv. L. Rev. 961, 966-68 (1970); and Ballard and
Manus, C earing the Muddy_VAters: Anatomy
General Lliabilitv Pollution Exclusion, 75 Cornell L. Rev. 610, 621
and nn. 41-42 (1990), discussing the insured s lack of bargaining
power, understanding or choice in insurance purchases,
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arise from its disclosed product or service, and does not search
the form for hidden definitions that may make coverage illusory.
The clause at issue here is frequently located in fifth or
sixth place in the list of policy exclusions, and is universally
called the "pollution exclusion" clause. The clause begins with a
di sclaimer of coverage for the "discharge, dispersal, release or
escape of pollutants."™ This topic sentence provides no hint that
these terms have any neaning different from common usage
The definition of "pollutants® iS inconspicuously buried,
either at the end of a long list of specifically excluded
activities and |ocations that involve "pollutants", as in EQdd: or
in a conpletely different section of the policy, as in Deni.
Neither location is calculated to attract the policyhol der's
attention. This critical definition reads:
pol lutants neans any solid, |iquid, gaseous or
thermal irritant or contaminant, including
smoke, vapor, soot, fumes, acids, alkalis,
chemicals and waste....
The CGAL policy does not define "contaminant" or "irritant.™
Funk and Wagnalls New Standard Dictionary of the English Language
defines the three significant root words as follows:
pollute - 1. to nake physically unclean,
especially offensively, or so unclean as to be
dangerous” to health;” render foul or inpure;
defile; stain; soil. Id. at 1921.
contamnate - To make inpure by contact or
adm xt ure; taint; defile; pollute; as to
contaminate food. Id. at 567.
irritate - 1. To excite ill tenper or
i mpat i ence in; make petul ant; fret;

exasperate; as, to be irritated by the prattle
of children. 2. To excite physically; 1nflame
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or cause reaction by stimulation; as, to
irritate the skin by electricity or friction.
3. Physiol. To stimulate artificially; cause
to contract. Id., at 1297.

Standing alone, 'irritant" neans any Stinulus, even the
"prattle of children." If "irritant" were construed literally to
nmean any annoying stimulus, then the words "pollutant" and
"eontaminant" woul d be superfl uous. To avoid absurd results,

"irritant" nmust be confined to nean materials that act I|ike

"pollutants" or "contaminants." See generally Smedley—Co v. Emp.-

Mit. TLiab, Ins. Go.., 123 A.2d 755, 758 (Conn. 1956) (applying

noscitur a sociis rule to insurance policy).

If the insurance industry had wanted to exclude injuries from
normal usage of common househol d and business products, its expert
drafters certainly would have chosen some word other than

"pollutant™ to express that purpose.

I nsurers should know that insureds will attach a limted
meaning to the term"pollutant”, and would never purchase the
policy if the insurers disclosed the interpretation contended here.

In these circunstances the parties are deened to adopt the meaning

attached by the insured. See Restatenent 2d of Contracts § 211(3):

Section 211 St andardi zed Agreements

(3) Were the other party has reason to
believe that the party nmanifesting such assent
woul d not do so If he knew that the writing

contained a particular term the term is not
part of the agreenent.

* x  %
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Coment  f:

Al though  custoners typically adhere to
standardi zed agreenments and are bound by them
wi t hout even appearing to know t he standard

terms in detail, they are not bound to unknown
terms which are beyond the range of reasonable
expectation.... A party_who adheres to the

other party’s_standard terns does not assent
to atermif the other party has reason to

believe that the adhering varty

Such a belief or assunption may be shown by
the prior negotiations or inferred fromthe
ci rcunst ances. Reason to believe may be
inferred from the fact that the term is
bi zarre or oppressive, from the fact that it
eviscerates the non-standard terns explicitly
agreed to, or fromthe fact that it elimnates
the dom nant purpose of the transaction.
(e.s.)

Accord, see Restatenment 2d of Contracts § 201(2) :

(2) \Were the parties have attached different
meanings to a pronmise or agreement or a term
thereof, it is interpreted in accordance wth
the neaning attached by one of themif at the
time the agreenent was nade

(a) that party did not know of any
different meaning attached by the other, and
t he other knew the meaning attached by the
first party; or

(b) that party had no reason to know of
any different neaning attached by the other,
and the other had reason to know the neaning
attached by the first party.
The unusual definition of "pollutant" at issue here is exactly the
ki nd of buried clause that insurers should know woul d never be
acceptable to the insureds if the current interpretation were

disclosed, and is not given effect under the Restatement rule.
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THE POLLUTI ON EXCLUSI ON CLAUSE 1S ANMBI GUOUS
[F TT TS TNCONSISTENT WTH THE POLICY' S PURPCSE

It 1s well established that the policy nust be considered as
a whole to effectuate its purpose, and that an exclusion (or a
definition within an exclusion) cannot be used to nullify essential
coverage that the policy is intended to provide. See, e.q.,

Psychiatric Asgsocs.v. St. Paul Fire & Marine Ins. Co., 647 So.24

134, 138 (Fla. 1st DCA 1994) (exclusionary clause is strictly
construed in insured' s favor, and cannot emasculate entire policy);

Tire Kinsdom 1Inc. v. First Southern Ins. Co., 573 So.2d 885, 889

(Fla. 3d DCA 1990), review denied, 589 So.2d 290 (Fla. 1991)

(sane); Robertson v. United Services Auto Ass’n, 330 So.2d 745

(Fla. 1st DCA 1976), cert. denied, 342 So.2d4 1104 (Fla. 1976)

(i nsurer cannot use an obscure term to defeat the policy's

purpose); Bralev v. American Home Assur. Co., 354 So.2d 904, 906

(Fla. 2d DCA 1978), cert. denied, 359 S8o0.2d 1210 (Fla. 1978)
(sane); Nu-Ar Mfg. Co. v. Frank B. Hall & Co., 822 F.2d 987, 992
(11th Cr. 1987), cert. denied, 485 U S 976 (1988) (sane).

In the only other reported Florida case to address the current
pol lution exclusion clause, the Second District held that the
clause is anbiguous because the insured honeowner could not have
expected his policy not to cover danmage from asewage backup.

Florida Farm Bureau Ins. Co. v. Birge, 659 So.2d 310 (Fla. 24 DCA

1994), rev. denied, 659 So.2d 271 (Fla. 1995).

The construction industry is particularly vulnerable to
insurers' abuse of the pollution exclusion clause, because many

products used in construction can cause bodily injury, e.g., during
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an application or curing interval, but ultimately do not cause any
pollution injury because they either dissipate or become fixtures
to real estate. In these circunstances many courts have held that
products or substances used in or resulting from construction are
not "pollutants" as defined in the pollution exclusion clause, For
exanples, "pollutants" does not nean toxic lead fumes resulting
from welding on steel coated with |ead paint;® funes from styrene
resin used in floor resurfacing;* paint spray;' fill dirt and nuddy
water;® |ead paint;' or fumes from a nuriatic acid solution used
to treat a concrete floor®.

Many of these rulings acknowl edge that the product nay
actually have an rirritant" or "contaminant" effect, but reject a
hyperliteral interpretation that would enconmpass virtually every
substance used in construction or household maintenance.

Pipefitters Wlfare Educ. Fund v. Westchester Fire Ins. Co, 976
F.2d 1037 (7th Gr. 1992), sunmarized this concern:

1

Consolidated Am Ins. Co. V. Jvey's
Case No. 90-205-CIV-ORL-19 (MD. Fla. 1992) (copy at app. 2).

‘* West Am Ins. Co. V. Tufco Flooring,lnc., 409 S.E.2d 692
(N.C. Ct. App. 1991).

$ Al Sandblasting & Steantl eanins Co., Inc. v. Baiden, 632
p.2d 1377 (0. . App. 1981), aff'd, 643 p.2d 1260 (O 1982) .

¢ Molton, Allen, Wlliams, Inc. v St. Paul Fire & Marine Ins.
co., 347 So.2d 95 (Ala. 1977).

7 Atlantic Mitual Ins. Co. v. MFadden,_ 595 N.E.2d 763 (Mass.
1992) and sullins v, Allstate Ins. Co., 667 A.2d 617 (M. 1995).

* Sargent_Const. Co. v. State Auto Ins. Co.. 23 F.3d 1324 (8th
Cr. 1994) (Mssouri law.
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The terms "irritant" and "contam nant,"” when
viewed in isolation, are virtually boundless,
for "there is wvirtually no substance or
chemcal in existence that would not irritate
or damage some other person or property."

West chest er Fire Ins. co. v. (City of
Pittsburg, 768 F.Supp. 1463, 1470 (D.Kan.
1991). Wthout some limting principle, the

ol l'ution exclusion clause would extend far
eyond its intended scope, and | ead to sone
absurd results. I1Id., at 1043.

The Court approved the reasoning of Ctv of Pittsbursh, and A-1

Sandbl asting and MFadden nn. 5 and 7, above, saying:

The bond that |inks these cases is plain. All
involve injuries resulting from everyday
activities gone slightly, but not
surprisingly, awy. There i1s nothing that
unusual about paint peeling off of a wall

asbest os particles escaping  during the
installation or renoval of insulation, or
pai nt drifting off the mark during a
spraypai nting job. A reasonable policyholder,
these courts apparently believed, would not

characterize such  routine i nci dents as
pol lution. Id. at 1044.

Many decisions also recognize that the insurers' use of terms
like "discharge," “"dispersal," ‘"release" and "escape", whi ch
normal |y describe environnental pollution, suggest that only
environnmental pollution was excluded from coverage.’

Synthesizing the reasoning of these cases, the status of a
product as a "pollutant" cannot be determned exclusively fromits
chemical properties. The circunstances of its usage nust also be

considered. Specifically, a product is not a "pollutant" if it has

0 See Bitumnous Cas Co. v. Advanced Adhesive Technol osv,
Inc., 73 F.3d 335 (11th Cr. 1996); Technical Coating—Avrplicators,
Tnc. v. USFF. & G Co., Case No. 5099C\/221RH N.D. Fla. Nov. 1,
1996) (copy at App. 2)' Tufco, 409 .2d at 699; MFadden, 595
N.E.2d at 764; Sullins, 667 A.2d at 622 23.

10
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econom ¢ value and is being used or applied in a nanner reasonably
calculated to realize that economc value, i.e., is not waste or
di sposed of as waste. This usage elenent is critical to
di stinguish, for exanple, a bodily injury incident to an abnormal
petroleum spill along a pristine coastline, which would normally be
understood as a pollution event; and a bodily injury incident to
a routine spill at the gas punp, which would not be considered

pol | ution.

1. FLORIDA COURTS HAVE OFTEN CONSI DERED THE
INSURED S OBJECTI VELY REASONABLE EXPECTATI ONS,

AND TH S VIEWPQ NT SHOULD BE CONS| DERED HERE.

Judge Warner, the decisive vote in Deni below, expressed her
concern that the doctrine of reasonable expectations had appeal in
that case, but she was apparently persuaded that the absence of
precedent foreclosed her from considering the doctrine. 678 so.2d
at 406. However, neither her opinion nor Judge Farmer's plurality
opinion accurately explained the doctrine, or recognized its
approved usage in these circunstances.

Prof essor Robert Keeton recognized the doctrine at work in
court decisions before the courts thenmselves were aware of it. He
viewed the doctrine as the natural outgrowh of the economc
context in which insurance is sold (described at pp. 4-7 above).
Keeton summarized the principle as follows:

The objectively reasonabl e expectat.ions. of
appl i cants and i nt ended beneficlaries

regarding the ternms of insurance contracts
wi Il be honored even though painstaking study
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of the policy provisions would have negated
those expectations.

Keeton, Insurance Law Rights at Variance with Policy Provisions, 83

Harv. L. Rev. 961, 967 (1970). This objective standard produces
certainty and predictability of application; and achieves equity
both between the insurer and its insured, and anong different
I nsureds whose premium contributions are tapped to pay judgnents.
1d. at 968.

Prof essor Keeton perceptively observed that the doctrine of
reasonabl e expectations is the true underlying rule of decision in
many decisions that strain to find ambiguity under the contra

proferentum rule. The strained finding of anbiguity creates

unnecessary confusion and the msinpression of judicial prejudice
against insurers. The better rationale for these decisions is that
the courts do not allow insurers to render reasonably expected
coverage illusory through coverage exclusions, no matter how
clearly worded, unless the insurer calls the explicit qualification
to the policyholder's attention at the time of contracting or
renewal . Id. at 968-73.

Many Florida decisions expressly invoke the insured's
reasonabl e expectations as a basis for their decisions, even if
they do not announce the adoption of a doctrine to that effect.
See, e.q., Elorida Farm Bureau Ins. Co. v Birse above, 659 8o.2d

at 311 (pollution exclusion clause case); MDbaniel—~—Lawyers—TFitle
Guar. Fund, 327 So.2d 853, 865 (Fla. 2d DCA 1976) (Gines, J.); Nu-

Air Ms. Co. v. Frank B. Hall & Co. ., 822 F.2d 987, 992 (11th Gir.
1987), cert. den., 485 U.S. 976 (1988) ("legitimate expectation of
12
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coverage "). See also Svengler v. State Farm Fire & Cas. Co., 568
So.2d 1293, 1295 (Fla. 1st DCA 1990) (adopting reasoning of
Loui siana court), rev, denied, 577 So.2d 1328 (Fla. 1991); Galinko
V. Aetna Cas. & Sur. Co., 432 go.2d 179, 182 (Fla. 1st DCA 1983)

(adopting reasoning of North Carolina court); and Valdes V.
Smalley, 303 So.2d 342, 345 (Fla. 34 DCA 1974) (adopting reasoning
of New Jersey court). The Fourth District itself applies the
standard of what a "reasonable person would have understood." See
cases cited by Judge Farner below, 678 So.2d at 401-02. Q her
deci sions apply the contra proferentum rule to avoid nullifying
expected coverage, gee citations p. 9 above, as Keeton predicted.

The plurality below cite no contrary precedent. Gendzier v.

Bielecki, 97 So0.2d 604 (Fla. 1957), held only that the parties'

objective external signs control over what they subjectively nean
or understand. The doctrine of reasonable expectations applies the
same objective standard. See 2 Couch Cvclopedia of |nsurance law
§ 15.87 text at n. 12 (1984), ("courts...use this rule to liberally
find for the insured where the objective expectations are
reasonabl e"); Keeton article, above, 83 Harv. L. Rev. at 967-68.

Commentators perceive Florida as undecided on this issue. See

Henderson, The Doctrine of Reasonable Expectations in lnsurance law
After Two Decades, 51 Ghio St. L. J. 823, 834-36, n. 73 (1990)

(only one state has expressly rejected doctrine); and Max True
Plastering Co. v. U.S.F.& G Co., 912 p.2d 861, 863-64 nn. 5 and 6

(Ckla. 1996) (only four states have rejected doctrine).
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The Max_True decision analyzed the range of options from other
jurisdictions across the nation, and adopted the reasonable
expectations doctrine in Cklahoma, a previously undecided state, in
specific limted circunstances. The doctrine should apply where
exclusions are masked by technical or obscure |anguage or hidden in
the policy's provisions. Id. at 868-70. The Court held this
application would not disturb any Oklahoma precedent, nor would it
disturb any Florida precedent.

A simlar "reasonable expectations" principle applies in other
comrercial sales contexts. At conmon law, merchants were held to
inpliedly warrant their products' fitness for ordinary use and
fitness for particular uses disclosed by the purchaser. See e.d.,
Smith v. Burdines, Inc.. 198 So. 223, 227-28 (Fla. 1940), and

Florida Conmments to uycc 2-314 and 2-315, 19 rla. Stat. Ann. 250-51
and 271, analyzing the conmon |aw of sales. These inplied
warranties are given effect despite an unanbi guous di scl ai ner,
unl ess the purchaser could not reasonably have expected them In
Manheim v. Ford Mtor Co., 201 So.2d 440 (Fla. 1967), the Court

held that the manufacturer's express witten warranty which
negatived inplied warranties did not preclude a purchaser's suit on
an inplied warranty. The rule in Restatement 2d of Contracts
§§ 201(2) and 211(3) above reflects similar reasoning.

| f nmerchants generally are held to this standard, why not

sellers of insurance products? See C & J Fertilizer, Inc. v.

Allied Mit. Ins. Co., 227 N.wW.2d 169, 176 (lowa 1975), citing Lnter
alia the predecessor of Restatement 24 of Contracts § 211, above.
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The Court analogized the insurer's inmplied warranty obligation to
the inplied warranty of fitness for specific use in sales contracts
at common law. Id, at 177-79. The court concluded that an obscure
definition cannot be used to defeat the policy's essential purpose.
This analysis, fully consistent with Florida law, presents a
compel ling rationale for protecting the insured with an inplied
warranty of coverage for incidents involving the normal usage of
its product or service, simlar to the inplied warranties that
merchants are deened to give purchasers under comon |aw The
pollution exclusion clause does not override inpliedly warranted
coverage for the normal usage of the insured' s product or service,

where such coverage constitutes the purpose for the policy."

1. THE REGULATORY H STORY OF THE POLLUTI ON EXCLUSI ON
CLAUSE FORECLOSES THE | NSURERS' PRESENT CONSTRUCTI ON

The insurance industry is required to submt proposed policy
provisions to the Departnment of Insurance under § 627.410, Florida
St at ut es. The industry nmust fairly explain its purpose if the
Department's approval is to have any legal effect.

I80’s explanation of the pollution exclusion clause to the

Department in 1984 (App. 1) never suggested that the clause was

intended to apply to routine business or household accidents of the

Lo Under the UCC, a nerchant's disclainer of inplied
warranties may be given effect only if clear and conspi cuous.
Section 672.316(2), Florida Statutes. Since the definition of
"pollutant” in the CG policy is neither clear nor conspicuous, it
woul d not negate the inplied warranty of essential coverage.
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type presented here. I1s0’s explanation specifically linmts the
clause’s scope to four situations:

(1) pollution damages at prem ses owned by or rented to

the insured;

(2) pollution damages at premises used for the

handl i ng, storage, disposal, etc., of waste;

(3) pollution damages resulting from the transportation

or handling of waste; and

(4) pollution damages arising from testing, nonitoring,

cl eanup, removal , cont ai nnent treat nent,

detoxification or neutralization of pollutants.
As to incidents occurring at sites not owned or rented by the
insured, such as construction sites, |1SO represented that the
clause applies only to incidents involving waste. The term waste
cannot mean useful products incorporated into inprovenents to real
property or used in that process. Subsequent revisions of the
clause have carried forward this definition of "pollutant".

The Fourth District may have felt constrained to disregard the
regul atory history because of this Court's ruling in Dimmitt
Chevrolet, Inc. v. Southeastern Fid. Ins. Co., 636 So.2d 700 (Fla.
1993). Dimmitt involved an EPA CERCLA action to renmediate a site
polluted by waste oil, Wwhich was indisputably pollution. The
di spute concerned only the wgudden and accidental" exception in the
former pollution exclusion clause.

The Dimmitt majority opinions did not hold the regul atory

history to be categorically irrelevant, but explained that the
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phrase "sudden and accidental" was not sufficiently anbiguous in
the circunstance presented to justify considering external
evi dence. 636 So.2d at 705 and 706. Three Justices dissented,
observing that the insurance industry had m srepresented the
clause's purpose to regulators, id. at 708-09; and decei ved the
public to obtain windfall premums for coverage not provided, id.
at 711-12, «citing the conprehensive discussion of filings in
various states in Mrton Int‘’l, Inc. v. General Acc, Ins. Co., 629
A.2d 831 (N.J. 1993). Accord, Stenpel, Interpretation of |nsurance
Contracts § T1.6 at 70 (Supp. 1995) ("insurers did not expect the

broadly worded pollution exclusion clause to be enforced
literally") (copy at App. 3). The Court should consider the
regulatory history to explain the meaning of the clause in cases
where the insurer attenpts to extend the clause to incidents not
nornmal |y regarded as pollution.

The pollution exclusion clause should be given no greater
effect than 1S0 claimed in its regulatory filing. The insurance
industry suffers no wunfairness if the —courts treat its
representations to the State as a regulatory estoppel, see Mrton_
above, 629 A.2d at 872-76; or at least as an agent adm ssion that

the insurer has ratified.
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CONCLUSI ON

The deci sion bel ow should be reversed with directions to

reinstate the trial court decisions in favor of Petitioners.

Respectfully submtted,

David K. Mller, P.A '
BROAD AND CASSEL
P.O Box 11300

Tal | ahassee, Florida 32302

(904) 681-6810
Flori Bar No. 213128

Samantha Boge, Esquiire
OVELL ANTON & KRAMER

P. 0. Box 11059
Tal | ahassee, FL 32302- 3059

(904) 222-1055
Florida Bar No. 197823
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