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| NTEREST OF AM CUS CURI AE

The Insurance Environnental Litigation Association ("IELA") isS
a trade association of mmjor property and casualty insurers. |ELA

was formed, in part, to appear as amcus curiae in environmentally

related insurance coverage cases and to assist courts in the
determnation of inportant insurance coverage questions presented
in such [litigation. IELA’s menber conpanies have extensive
experience with the issues before this Court, and have entered into
I nsurance contracts containing provisions simlar to those at issue
in this case in Florida and throughout the nation. |ELA believes
that the proper interpretation of these insurance contracts is
essential to the public interest, because it preserves the
integrity of the insurance underwiting process and pronotes long-

term environnental goals.

STATEMENT OF THE CASE

This case arises out of an en banc decision from the Florida
District Court of Appeal for the Fourth District, which held -- in
an appeal consolidating two cases -- that the pollution exclusion

unanbi guously  bars coverage for injury arising out of all

pol lution-related injuries. State Farm Fire & Cas. Ins. Co. V.

Y IELA‘s menber conpanies are Allstate Insurance Conpany,
Al G Insurance Conpanies, Anerican States Insurance Conpany, Chubb
& Son, Inc., CIGNA Property & Casualty Conpanies, CNA Insurance
Conpani es, Envision Cainms Mnagement Corporation, Fireman's Fund
| nsurance Conpani es, Hanover Insurance Conpany, Hartford Insurance
G oup, Liberty Mitual Insurance Conpany, Royal I|nsurance Goup, St.
Paul Conpani es, Selective Insurance Goup of Anmerica, The Travelers
I ndemity Conpany, United States Fidelity & Cuaranty Conpany, and
Zurich-American Insurance G oup. | ELA nenmber State FarmFire &
Casualty Conpany is the Respondent in this appeal; therefore, this
brief is not filed on its behalf.
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Deni Assocs. of Florida, Inc., 678 So. 2d 397, 399 (Fla. 4th DCA

1996) (en banc). In this appeal, the en banc court ruled that the
exclusion was applicable to preclude coverage for alleged bodily
injuries arising out of the release of fumes and vapors from an
ammoni a spill froma blueprint machine.? The Petitioner, Deni
Associates of Florida, [Inc. ("Deni"), was noving its office
equi pnent into new offices within the building when amonia from a
bl ueprint machine was spilled, causing amonia fumes and vapors to
be rel eased throughout the building. 1d. The fire departnent
removed carpeting, broke a w ndow to ventilate the interior
at mosphere, and ordered the building evacuated until the air was
safe to breathe. Id. Nearly six hours later, the building was
deened safe for occupancy. Id. As a result of the funes and
vapors released from the amonia spill, several individuals
asserted bodily injury clains against Deni. Id. Deni then sought
coverage from its insurer, State Farm Fire & Casualty Insurance
Conpany ("State Farm") . Id.
The insurance contract between State Farm and Deni contains a
pol lution exclusion, which bars coverage for any:
a. bodily injury, property damage, per sonal
injury or advertising i nLury arising out of
the actual, alleged or threatened discharge,

seepage, mgration, dispersal, spill, release
or escape of pollutants:

2/ The other case that was consolidated at the internediate
appel late court level is before this Court in the appeal captioned
Fogag v. Florida Farm Bureau Mutual [ nsurance Co., No. 89, 300
(Fla.) .
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(1) at or from any prem ses, site, or
| ocation which is or was at any tine
owned or occupied by or rented or |oaned
to any insured[.]

(R. 43). The contract defines "pollutants" as:
[Alny solid, liquid, gaseous or thermal irritant or
contaminant, including snoke, vapor, soot, funes,
acids, alkalis, chemcals and waste.
(R.46). Based on this exclusion, State Farm disclained coverage.
The Florida Grcuit Court, Broward County, granted sunmary
judgnent in favor of Deni. The trial court found that the
definition of "pollutant" contained in State Farnis policy
"stretch[ed] the definition of 'pollutant' beyond what a reasonable

person placed in the position of the insured would have understood

the word to mean." Deni, 678 So. 2d at 399 (quoting trial court
deci sion). I nstead of applying the plain |anguage, the trial judge
thus found coverage based on the purported "reasonabl e
expectations" of the policyholder. Specifically, the trial court

ruled that a policyholder would reasonably expect the exclusion to
be applicable only for "long-term environnental degradation or, at
the very least, an environment-w de exposure to extrenely hazardous
or toxic substances." Id.

The en banc Florida District Court of Appeal reversed.
Reviewing the plain language of the exclusion, the court stated
t hat : "We find but one nessage in these exclusions, and it is

apparent: no personal injury claims resulting from the discharge,

y Interestingly, Deni conpletely fails to cite to the
| anguage of this exclusion in its entire brief.

-3 .
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di spersal, release or escape of liquid irritants or chemcals are

covered." Id. at 400. The nmmjority opinion rejected the argunent

that the "'absolute pollution exclusion' . . . is not triggered by
nonenvi ronmental, routine accidents." Id. at 403. I nstead, the
court stated that " [wlhile the exclusion certainly entails

“environmental pollution-related activities," there is not a single
word in the text that suggests an intent to cover clainms arising
from nore isolated incidents of pollution." Id. Thus, the court
found that the plain |anguage of the pollution exclusion was clear
and unanbi guous. Accordingly, the court enforced the exclusion as
witten, and found no need to resort to any further rules of
contract interpretation.

The District Court of Appeal also held that the trial court
erred by applying a "new doctrine of reasonable expectations" as a
basis for finding coverage. Id. at 402 Specifically, after

reviewing Florida decisions addressing general rules of insurance
contract interpretation, the majority concluded that "the Florida

Suprene  Court has not adopted the doctrine of reasonable
expectations." Id. "It is thus foreign to our law to find the

meani ng of contractual |anguage from the subjective understanding

of one of the parties." Id. at 400. The court also noted that
even authorities enbracing this doctrine "make[] clear that the
doctrine of reasonable expectations is usually applied only where
the court finds the policy l|anguage anbiguous." Id. at 402. As
such, the doctrine was inapplicable. "[Tlhere is no ambiguity in

t hese exclusions and thus no occasion,even if the doctrine were

-4 .
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adopted in Florida, for any analysis of the subjective expectations
of the insured."” Id.
Neverthel ess, even though it was unnecessary to reach the
issue, the intermediate appellate court agreed to certify to this
Court the question whether Florida should adopt a doctrine of
reasonabl e expectations to resolve anmbiguities in general liability
i nsurance contracts. Apparently in recognition of contrary
hol dings from courts in other jurisdictions, the ngjority certified
the followng question to this Court:
Wiere an anbiguity is shown to exist in a CG&
policy, is the court limted to resolving the
ambi gmtz in favor of coverage, or may the court
aﬁply the doctrine of reasonable expectations of

the insured to resolve anbiguities in CG policies?

1d. at 404.

SUMMARY OF ARGUMENT

This case raises inmportant |egal issues regarding the
interpretation of insurance contracts. Courts of this state
enforce the terms of private contracts as witten. Failure to
adhere faithfully to contract terns would undermine the settled
expectations of those who do business within the state, resulting
in commercial uncertainty, and, ultimately, harm to the ability of
companies to do business in Florida.

The adoption of a "reasonable expectations" doctrine to
construe insurance contracts is contrary to well-settled Florida
rul es. As the en banc District Court of Appeal properly found,

where the terms of an insurance contract are plain and unanbi guous,

-5 .
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the court should apply the terns as witten. If the terns are

anbi guous, the court should discern the nutual intent of the
parties. The doctrine of "reasonable expectations" violates this
rule by focusing -- wunilaterally and in hindsight -- on the
unstated expectations of the policyholder.

The pollution exclusion in the insurance contract between Deni
and State Farm is clear and unanbi guous. "Pollutants" are
specifically defined in the contract to include r[alny solid,
liquid, gaseous or thermal irritant or contam nant." Thus,
attenpts by the policyholder and its amci to limt the exclusion
to clains involving toxic waste or industrial pollution are
unf ounded. The District Court of Appeal correctly enforced the
exclusion as witten, and rejected these attenpts to engraft
additional restrictions on the exclusion's application.

Because the exclusion is unanbiguous, any attenpt to rely on
extrinsic evidence to circunmvent its plain language is inproper.
Even if an anbiguity existed, only extrinsic evidence to show the
mutual intent and understanding of the parties would be adm ssible.
There is no suggestion that, at the time of contracting, Deni had
know edge of, much less relied on, any of the materials now
proffered by the policyholder and its amici. In any event, a full
and fair consideration of these materials do not support the
construction of the pollution exclusion that they advocate.

Adopting the nmethod of policy construction propounded by Deni
and its amci would violate established rules of contract l[aw and

the functioning of the insurance mechanism generally. Distortions

-6 -
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of policy language undermine the vital risk-spreading function of
insurance by creating uncertainty as to the scope of an insurer's
obl i gati ons. | ELA appears before this Court to urge that it give
effect to the plain meaning of the insurance contract and thereby
safeguard the integrity of the underwiting process that is vital

to the public, as well as policyholders and insurers alike.

ARGUMENT

THE PLAIN LANGUAGE OF CONTRACTS MJUST BE G VEN EFFECT | N
ORDER TO PROTECT THE | NSURANCE MARKET AND OTHER

COWERC| AL INTERESTS.

Longstanding principles of Florida |aw nandate that the termns
of a contract nust be enforced in accordance with their plain
language in order to effectuate the parties' intent. The failure
to do so undermines the inportant reliance interests of business
and industry within this state. Mre specifically, the failure to
enforce the plain language of the terns of an insurance contract
underm nes stability and predictability in the insurance market.
Such uncertainty, in turn, adversely affects underwiters' efforts
to generate nmeaningful actuarial estimates, and hinders insurers'
efforts to provide customers with affordable insurance coverage.

The recognition of any principle of contract interpretation
based on a policyholder's so-called "reasonable expectations®
threatens this delicate but vital insurance nechanism The
District Court of Appeal properly rejected the policyhol der's
attenpt to upset these |ongstanding principles of insurance

contract interpretation. This Court should affirm these holdings.
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A Failing To Gve Effect To The Plain Language O A
Contract Underm nes Inportant Commercial Reliance
| nterests.

Under Florida |aw, where the provisions of an insurance
contract are clear and unambiguous, they nust be given their plain
and ordinary neaning, and courts should refrain fromrewiting the

agreenent. See, e.q., Prudential Prop. & Cas. Ins. Co. v. Swndal,

622 So. 2d 467, 472 (Fla. 1993) ("[clourts are to give effect to
the intent of the parties as expressed in the policy |anguage");

Rigel v. National Cas. Co., 76 So. 2d 285, 286 (rla. 1954) ("if the

| anguage is plain and unanbiguous, there is no occasion for the

court to construe it"); Heritase Ins. Co. v. Glano, 433 So. 2d

1334, 1335 (Fla. 4th DCA 1983) ("[wlhen the terns of an insurance
policy are clear and unanbi guous the terns nust be applied as
witten, the court not being free to reshape the agreement of the

parties") ; see also Dimmitt Chevrolet, Inc. v. Southeastern

Fidelitv Ins. Corp.., 636 So. 2d 700, 706 (Fla. 1993) (Gines, J.,

concurring) ("the basic rule of interpretation [is] that |anguage
should be given its plain and ordinary nmeaning"). This Court has

instructed that " [elquivocality arises only when the terns of a

cont ract present a genuine inconsistency, uncertainty, or
anmbiguity." Travelers Ins. Co. v. Bartoszewicz, 404 So. 2d 1053,
1054 (Fla. 1981); accord Qate Farm Mut. Auto. Ins. Co. V.

Pridsen, 498 So. 2d 1245, 1248 (rla. 1986); Excelsior Ins. Co. wv.

Pomona Park Bar & Package Store, 369 So. 24 938, 942 (Fla. 1979);
Sout heastern Fire Ins. Co. v. Lohrman, 443 So. 2d 408, 409 (Fla.
4th DCA 1984).
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Florida courts "recognize also that insurance contracts are
conplex instruments and that 'anmbiguity is not invariably present
when analysis is necessary to interpret the policy." Travel ers
Ins. co. v. CJ. Gavfer's & Co., 366 So. 24 1199, 1201 (Fla. 1st
DCA 1979) (quoting Blue Shield of Florida, Inc. v. Wodlief, 359
so. 2d 883, 884 (Fla. 1st DCA 1978)); .accord A pha Therapeutic

Corp. v. St. Paul Fire & Mrine Ins. Co., 890 F.2d4 368, 370 (1lth

Cir. 1989) ("Wien determning whether a policy is anbiguous, we
must bear in mnd that insurance contracts are conplex instrunments.
Consequently, ‘the fact that analysis is required for one to fully

conprehend them does not nean the contracts are anbi guous."')

(quoting State Farm Fire & Cas. Co. v. Qiveras, 441 So. 2d 175,
178 (Fla. 4th DCA 1983)); Anmerican Mtorists Ins. Co. v, Farrev's

Whol esal e Hardware Co., 507 So. 2d 642, 645 (Fla. 3d DCA 1987)

(sane). "[Tlhe mere fact that a provision in an insurance policy
could be nore clearly drafted does not necessarily nean that the
provision is otherw se inconsistent, uncertain or anbiguous."
Pridsen, 498 So. 2d at 1248.

In addition, it is well-established in Florida that "insurers
have the right to limt their liability and to inpose such
conditions as they w sh upon their obligations, . . . and the
courts are without the right to add to or take away anything from

their contracts." France v. Libertv Mut. Ins. Co., 380 So. 2d

1155, 1156 (Fla. 3d DCA 1980). Through the use of exclusions,
insurers limt the risks that are assuned. Thus, "the fact that

coverage is described in a policy which does not apply to an
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insured's particular situation neither renders the policy anbiguous
nor a nullity." Dick Courteau's GMC Truck Co. v. Conanche-Colon,
498 So. 2d 1023, 1025 (Fla. 2d DCA 1986).

The consi stent application of these well-settled rules of

contract interpretation are vital to commercial |aw Parties
expect that courts, if called upon to resolve a dispute, wll
follow these rules in interpreting private contracts. Peopl e

conduct their business based on the understanding that they are
free to contract in any manner, and that such contracts wll be

enforced as witten. See, e.qg., Bitumnous Cas. Corp. v. WIIlians,

17 So. 2d 98, 101 (Fla. 1944) (it is a matter of great public
concern that freedom of contract be not lightly interfered with");

accord Pizza U S.A of Ponpano Inc. v. R'S Assoc. of Florida, 665

so. 2d 237, 239 (Fla. 4th DCA 1995); France, 380 So. 2d at 1156.

For this reason, even if "the result in [al case appears
i nequitable, [the court] cannot substitute what [it] pexceivel[s] to
be a nore desirable policy for a clear and unanbi guous . . .
directive."” Savona v, Prudential Ins. Co., 648 So. 2d 705, 708
(Fla. 1995); accord Dimmitt, 636 So. 2d at 706 (Gines, J.,

concurring) (recognizing that a court is not entitled to rely on
any "social premse that [it] would rather have insurance conpanies

cover the [] losses") .¥ Judicial fidelity to these basic

4/ See also Bitumnous Cas. Corp. v. Wlliams, 17 So. 2d 98,
101- 02 (Fla. 1944) (courts generally "should refuse to strike down
contracts involving private relationships" because of "the
fundanental public policy of the right to freedom of contract
between parties").

- 10 =



-

principles is vital in order to retain confidence of the business

community at large that the bargain nade will be the bargain
enf or ced.

The en banc District Court of Appeal therefore properly
rejected the policyholder's attenpt to create an anbiguity in the
pol lution  exclusion. The argunents offered by policyhol der
advocates have no textual basis. Li kewi se, the argunments of the
policyholder and its amci concerning the use of a "reasonabl e
expectations" doctrine and inposition of unexpressed terns are
contrary to well-settled Florida |law. That approach is undesirable
because it would have adverse repercussions on all business
interests that rely on contractual [|anguage. This Court should
firmy reject any principle that upsets the reliability and
enforceability of plain and unanbiguous private contracts.

B. The So-Called Doctrine O "Reasonable Expectations”

Violates Florida Rules O Contract Interpretation
By Unduly Focusing On The Expectations O The
Policvholder.

Notwi t hstanding the nunmerous arguments asserted by the

policyholder and its amici concerning the pollution exclusion,?

&/ In fact, the question certified by the District Court of

peal seeks an advisory opi nion. Specifically, because the
District Court of Appeal held that the absolute pollution exclusion
was unanbi guous, it was unnecessary to reach the certified question
posed by the Court. See Deni, 678 So. 2d at 402 ("there iS no
ambiguity in these exclusions and thus, no occasion, even if the
doctrine were adopted in Florida, for any analysis of the
subjective expectations of the insured"). Rather, the question is
rel evant onlﬁg if the court had found that the exclusion was
anbi guous. us, this Court may decline jurisdiction because the
certified question, "though of interest to the bench and bar, is
(continued...)
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the actual question certified by the District Court of Appeal is
sinple and straightforward:
Wiere an anbiguity is shown to exist in a CGE
policy, is the court |limted to resolving the
anbi guitg in favor of coverage, or may the court
(h8 Y nsured o resolve anbigul ties in GG polcies?
Deni, 678 so. 2d at 404. Pol i cyhol der advocates contort the
question certified to propose a new principle of insurance contract
construction that would allow a policyholder to rely unilaterally
on its own expectation of coverage, as asserted in hindsight,
regardl ess of whether the contract itself is first found to be
anbi guous. Such a principle would unsettle nunerous basic
principles of Florida law regarding contract interpretation.
First and forenost, under Florida law, a court nay consider
extrinsic evidence only if the contract |anguage is amnbi guous;
otherwise, the words of the contract nust be given effect. See

e.q., Dimmitt, 636 So. 24 at 705 ("Because we conclude that the

policy |anguage i s unanbiguous, wWe find it inappropriate and
unnecessary to consider the arguments pertaining to the drafting
history of the pollution exclusion clause."); Swindal, 622 So. 2d

at 472 ("[c]ourts are to give effect to the intent of the parties

8/ (,..continued) _
not dispositive of the particular case before the court.n Mrion
Countv Hosp. Digt. V. ins, 435 So. 2d 272, 273 (Fla. 1st DCA

1983); accord Walker v. State 459 So. 2d 333, 335 (Fla. 3d DCA
1984); see also Interlachen Lakes Estates, lnc. v. Brooks, 341 So.
2d 993, 994 (Fla. 1976) (finding it unnecessary to answer the
certified questions because the case had been resolved on other
grounds); Dobson v. Crews, 164 So. 2d 252, 255 (Fla. 1st DCA 1964)
(courts mare not designed to render advisory opinions on abstract
questions of law"), aff’'d, 177 So. 2d 202 (Fla. 1965).
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as expressed in the policy lanauage" (enphasis added)); Clano, 433

So. 2d at 1335 ("when the terns of an insurance policy are clear
and unanbi guous the terns nust be applied as witten, the court not
being free to reshape the agreenent of the parties." (enphasis
added)).

Ignoring this well-established principle, the policyhol der and
its amici_ nevertheless contend that extrinsic evidence of a
policyholder's "reasonable expectations" of coverage is allowed

even in the absence of ambisuitv. In other words, they argue for

an interpretation of the insurance contract based on the
policyholder's own currently asserted understanding of the contract
.« independent of the parties' mutual understanding. This Court

has previously rejected such a rule and should do so again.

For exanple, in Gendzier v. Bielecki, 97 So. 24 604 (Fla.

1957), the Court stated that:

It should be renmenbered that we are here dealing
with an effort by one party to a witing to testify
as to his own personal nental attitude with regard
to the witing rather than an effort to show the
mutual intent of the parties by surrounding facts
and circunstances. . . . The appel |l ees concede
that they signed the instrument and attenpt nmerely
to support their position by testifyi n? as to their
uncommuni cated i ntention. : Clourts Wl
undertake only to determine what a reasonable nan
would believe from the outward manifestations of
the consent of the parties as evidenced by
lanquage Of the witten docunent. . . . "The
making of a contract depends not on the agreenent
of two mnds in one intention, but on the agreenent
of two sets of external signs -- no '
havi ng neant the sane thins but on their having

said the sane thing."
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Id. at 608 (enphasis added) (quoting Oiver W Holmes, The Path of
the Law, 10 Harv. L. Rev. 457 (1928)); accord Canden Fire lns.
Ass'n V. Daylight Gocery Co.. 12 So. 2d 768, 770 (Fla. 1943) ("we

have no evidence before us by which to arrive at the object of the

contract, or the purpose which the parties had in mnd, except the
lanquage of the contract itself" (enphasis added)); Horton v.

Anerican Honme Assurance Co.., 245 So. 2d 136, 138 (Fla. 3d DCA 1971)

("a contract should be construed to carry out the expressed
intention of the parties." (enphasis added)).

Nor should this Court adopt a "reasonable expectations”
doctrine. As the Utah Supreme Court recognized in rejecting the
doctri ne: "[A]fter nore than twenty years of attention to the
doctrine in various forms by various courts, there is still great
uncertainty as to the theoretical underpinnings of the doctrine,

its scope, and the details of its application.™” Al len v.

Prudential Prop. & Cas. Ins. Co.. 839 P.2d 798, 803 (Utah 1992).%

Moreover, as the Florida Departnment of Insurance concedes,
"Florida's longstanding rules of [contract] construction enable
this Court to evaluate the language in insurance policies wthout
considering the doctrine of reasonable expectations.” Amcus Brief
of the Florida Department of Insurance at 13 (filed Dec. 10, 1996).
Indeed, Florida's rules of contract interpretation are sufficiently

defined such that "[t]lhis Court should not resort to the reasonable

&/ The fact that the policyholder amci thenmselves cannot
agree on the applicability and scope of this so-called doctrine
denmonstrates that it is vague and ill-defined.
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expectations doctrine because it will only spawn nore litigation to

determine the parties' expectations." Id. at 15.

Pol i cyhol der advocates are wong in suggesting that their
version of the "reasonable expectations" doctrine comrands an
"overwhel ming majority" of states nationwi de. Rather, mpst courts
that have adopted any version of "reasonable expectations" still
require a finding that the policy |language is anbiguous, or, at a
mninum is "masked by technical or obscure |anguage or which are

hidden in a policy's provisions." Max True Plasterins Co. V.

United States Fidelity & Guar. Co., 912 P.2d 861, 870 (Okla. 1996);
accord National Union Fire Ins. Co. v. Reno's Executive Air Inc.,

682 p.2d 1380, 1383-84 (Nev. 1984); see also DOL Brief at 13 ("The

Fourth District Court of Appeal correctly states that to apply the
doctrine of reasonable expectations, the court nust find an
ambi guity. If this Court does not find an anbiguity, there is no
occasion to apply the reasonable expectations doctrine."). These
courts recognize that "[i]f the doctrine is not put in the proper
perspective, insureds could develop a 'reasonable expectation' that
every loss wll be covered by their policy and courts would find
t hemsel ves engaging in wholesale rewiting of insurance policies."

Max  True 912 p.2d at 868; accord Darner Mdtor Sales, Ltd. v,

Universal Underwiters Co., 682 p.,2d 388, 395 (Ariz. 1984)

(recognizing that the doctrine nust have |limts because "most
insureds develop a 'reasonable expectation' that every loss will be

covered by their policy"). Thus, policyholders nust denonstrate
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that an anbiguity exists in the contract before there is any resort

to this doctrine.
Moreover, the version of the reasonable expectations doctrine
advanced by policyhol der advocates necessarily would evaluate the

policyholder's current belief concerning coverage after a |oss has

already taken place. This approach is fundamentally at odds wth

Florida rules of contract interpretation. See, e.q., Swindal, 622

So. 2d at 472; Cendzier, 97 So. 2d at 608; Risel, 76 So. 2d at 286;

Daylight Grocervy, 12 So. 2d at 770; dlano, 433 So. 2d at 1335.

Instead of determning the mutual intent of the parties at the tine

of contracting, policyholders ask the court to focus only on their

own expectations as asserted long after the contract has been
execut ed.

The "reasonable expectations" doctrine advocated by Deni and
its amci is unnecessary and would nerely conplicate and contradi ct
existing Florida rules governing contract interpretation. If a
court finds anbiguity, then it nust determine the mutual intent or
expectations of the parties. See, e.q., Bunnell Medical dinic,

P.A. v. Banera, 419 So. 24 681, 683 (Fla. 5th DCA 1982) (finding

anbiguity and allowing parol evidence limted to the parties'

know edge of and dealings with each other); Drisdom v. Guarantee
Trust Life Ins. Co.. 371 So. 2d 690, 693 (Fla. 3d DCA 1979)

(admtting testinmony by the insurance agent after finding |atent
ambiguity in the neaning of a tern. "[Tlhe wunilateral secret
intent of a party to a witten instrunent is in and of itself

immuaterial to the actual creation of a contract." Gendzier, 97 So.
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2d at 609; accord Davlisht Grocery, 12 So. 2d at 770-71 ("Watever

the undisclosed object or purpose of the parties may have been, we
do not see how we can read into them any coverage [for the |oss at
issue] .").

To return to the question posed to this Court -- whether the
doctrine of reasonable expectations should be adopted by Florida --
based on the version of the doctrine advanced by the policyhol der
and its amci -- but not the Florida Department of Insurance -- the
answer is no. \Were the contractual |anguage is unanbiguous, this
Court should continue to adhere to the long-standing principle that
unanbi guous |anguage be enforced as witten. If the language is
anbi guous, however, a court should not be "limted to resolving the

anbiguity in favor of coverage." Deni, 678 So. 24 at 404. Rather,

a court must then determne the nutual expectation and intent of
the contracting parties to determne the proper interpretation of
the contract. By adhering to these general rules of contract
i nterpretation, Florida courts will ensure certainty and

predictability to policyholders and insurers alike.

Il. THE FLORIDA DI STRICT COURT OF APPEAL PROPERLY RULED TEAT
THE POLLUTI ON EXCLUSI ON AT | SSUE IS CLEAR AND UNAMBI GUOUS
N BARRI NG COVERAGE.

Even though the District Court of Appeal did not certify any
question concerning the interpretation or application of the

pol lution exclusion, the policyholder and its amci have devoted

substantial space and argunent contending that the exclusion is

ambi guous. The pollution exclusion clause contained in the
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I nsurance contract between State Farm and Deni bars coverage for

all "bodily injury . . . arising out of the actual, alleged or

t hreatened discharge, seepage, mgration, dispersal, sgpill, release

or escape of pollutants . . . at or from any premises, site, or
| ocation which is or was at any tine owned or occupied bv or rented
or loaned to, any insured." (R.43) (enphasis added). The contract

defines "pollutants" as- "any solid, liguid, gaseous or thermnal
irritant or contaminant, including snoke, wvapor, soot, funes,
acids, alkalis, chemcals and waste." (R 46) (enphasis added).
The factual allegations underlying the coverage claim are
| argely undi sputed. Deni admts in its conplaint against State
Farmthat the underlying clains arose when "chemicals from the
bl ueprint nmachine gpilled, causing the necessity of evacuation of
the building in which plaintiff, Deni Associates, |leases premises."
(R 2) (enphasis added); see also Initial Brief of Appellant at 1
(stating that the underlying claim involved an "amonia spill_ out
of a blueprinting machine located in the office building the

i nsured occupied" (enphasis added)). Moreover, it is undisputed

that the alleged bodily injuries resulted fromthe rel ease of
amoni a funes and noxious gases. (R 36); see also Initial Brief of
Appel lant at 1 ("[sleveral people felt ill from the funes"
(enmphasi s added)).

This sinple conparison of the allegations surrounding the
claim and the ~clear language of the pollution exclusion

denmonstrates that the exclusion plainly applies to bar coverage.
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Thus, the District Court of Appeal was correct in enforcing the

exclusion as witten.

A The Pollution Exclusion Is Cear And Unanbi guous On
Its Face.

The pollution exclusion at issue in this case bars coverage
for any harm arising out of the release or escape of pollutants at
or from prem ses leased by or rented to the policyholder.Z Under
any fair reading, this policy |anguage is unanbiguous. Thus, the
District Court of Appeal's decision was correct and should be
af firned.

courts interpreting identical or substantially simlar
pol lution exclusions under Florida |law have enforced them to bar
coverage for clains such as those at issue here. Thus, the

absolute pollution exclusion has been found to bar coverage for

2 Provi sions enploying the |anguage at issue here are
sometinmes referred to as "absolute pollution exclusions." This
term -- which has been used by courts, conmentators, policyhol ders,
and insurers alike -- distinguishes these exclusions from pollution
exclusions found in many insurance contracts in the 1970s and early
1980g, Wwhich contain a narrow exception restoring coverage for
"sudden and accidental" events. See, e.g., Essex Ins. Co. v. Tri-
Town Corp., 863 F. Supp. 38, 39 (D. Mass. 1994? (noting that
Massachusetts courts "have long westled with pollution exclusion
clauses that were not ‘'absolute' in that they excluded coverage
only for pollution that was not 'sudden and accidental'");
Bernhardt V. Hartford Fire Ins. Co., 648 A.2d 1047, 1052 (Mi. C

Spec. App. 1994) (sane); McGuirk Sand & Gravel, Inc. v. Meridian
I\/Et. Ins, Co., No. 183051, 1996 W. 705497, at #*3 (Mich. Ct. Apﬁ.
Dec. 6, 1996) (same). This Court has previously interpreted the
ol lution exclusion with the "sudden and accidental" exception and
eld that it was unanbi guous. See Dimmitt Chevrolet, Inc. v,
Sout heastern Fidelitv Ins. Cors., 636 So. 2d 700, 704-05 (Fl a.
1993); Liberty Mut. Ins. Co. v. Lone Star Indus., Inc., 648 So. 2d
1148 (Fla. 1994).
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clainms arising from indoor pollution,? bodily injury arising out

of construction mshaps,” and chenical oversprays.¥

For exanple, in Band & Desenberq, the United States District
Court for the Mddle District of Florida held that a pollution
exclusion virtually identical to the one in the Deni/State Farm
contract was unambiguous and barred coverage for indoor air

pol lution claims. Band & Desenberq., 925 F. Supp. at 762. In that

case, the policyholder sought coverage for claims arising out of
air-borne contam nants di spersed through the policyholder's

building by a defective air conditioning system Ganting summary

8 gsee Wst Am Ins. Co. v. Band & Desenberg, 925 F. Supp. 758,
760 (M.D. Fla. 1996) (holding pollution exclusion to be plain and
unanbi guous and granting summary judgment to insurer for clains
arising out of indoor pollution); American Hone Assurance Co. V.
Devcon Int’l, Inc., No. 92-6764-C1v, 1993 W. 401872, at =*6 (S.D.
Fla. Sept. 28, 1993) (pollution exclusion precludes coverage for
claim arising out of indoor exposure to "silica dust, carbon dust,
and other dusts"), aff’'d nem, 28 ¥F.3d 118 (11th Cr. 1994).

2city of St. Petersburg v. United States Fidelitv & Quar. Co.,
No. 92-1224-CIV-T-23C, slip op. at 11 (MD. Fla. July 11, 1994)
(Ex. 1) (plain and unanbi guous terns of absolute pollution
exclusion Dbar coverage for bodily injury clains arising out -of
construction workers" exposure to hazardous substances in the
course of digging up pipes and underground storage tanks);
International Recovery Corp. v. National Union Fire Ins. Co., :
93-16803CA27 (Fla. GQr. C., Dade County June 7, 1995) (Ex. 2)
(holding that pollution exclusion bars coverage for bodily injury
caused by sodium hydroxide).

1/ @ilmore v. Chennault, No. 90-3121-CA-01 (Fla. Cr. C.,
Sarasota County Aug. 7, 1991) (Ex. 3) (absolute pollution exclusion
bars coverage for bodily injury resulting from exposure to paint
fumes); State of Florida Departnment of Environmental Regulation v,
Chemairsprav, | nc., No. CL-85-5527 AA slip op. at 2 (Fla. Cr.
ct., Palm Beach County Cct. 2, 1990) (Ex. 4) (granting insurer's
motion for summary judgnent precluding coverage for alleged
liabilities arising out of crop dusting sprayings), aff’d_sub nom
Montalvo v. State, 667 So. 2d 816 (Fla. 4th DCA 1995).
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judgnent for the insurer, the Court held that "there is no
anbiguity in the . . . pollution exclusion." Id., "Under the clear
| anguage of the policy, there is no coverage for bodily injury due
to release or dispersal of contaminants" W thin the policyholder's
buil ding. Id.

Li kewi se, in Devcon International, the United States District

Court for the Southern District of Florida held that the absolute
pol I ution exclusion unanbiguously barred coverage for a wongful
death claim where the claimant alleged exposure to "silica dust,
carbon dust, and other dusts." Devcon, 1993 W 401872, at 3, The
court recognized that, although silica dust was not specifically
included in the definition of "pollutant” in the exclusion, the
definition plainly enconpassed "dusts” because they were "solid
.. irritant([s] or contaminant(s] ." Id. Moreover, the court noted
that silica and carbon dusts were air contam nants that were
regul ated by the federal government. 1d. Thus, the court ruled
that the insurer properly denied coverage.

The District Court of Appeal's decision is consistent wth
these nunerous Florida decisions finding the absolute pollution
excl usi on  unanbi guous. In fact, the Deni court repeatedly
enmphasi zes the principal conclusion reflected by these decisions:
"We find but one nessage in [the pollution exclusion], and it is
apparent: no personal injury claims resulting from the discharge,
release or escape of liquid irritants or chemcals are covered."
Deni, 678 So. 2d at 400; accord id. at 403 ("To repeat ourselves,

the express language of this exclusion is to exclude all pollution
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bodily injury claims from coverage."); id. (*As we have already
said, the obvious nmeaning of the words in these categorical
exclusions is that no pollution claims will be covered."). This
Court should affirm that holding.

B. The Overwhelm ng Majority O Courts That Have

Interpreted Substantially Simlar Exclusions Have
Concluded That The Exclusion |Is Unambiguous.

Not surprisingly, an overwhelmng majority of courts have
concluded that the absolute pollution exclusion unanbiguously
precludes coverage for a wide variety of injuries arising from the
discharge, release or escape of pollutants, contam nants, or
irritants.X/ Over 180 courts across the country, including at
| east 60 appellate court decisions, have enforced the exclusion as

written. see, €.0., McGuirk Sand & Gavel. Inc. v, Meridian Mit.

Ins. Co., No, 183057, 1996 W. 705497, at #*3 (Mich. Ct. App. Dec. 6,

1996) ("[tlhere is a definite national trend [and] [tlhe vast
majority of courts asked to interpret absolute pollution exclusions
have concluded that the exclusions are unanmbiguous and operate to
bar coverage"); Economy_Preferred Ins. Co. v. Grandadam 656 N.E.2d
787, 789 (Ill. App. G. 1995) (sane); Tri Countv Serv. Co. v,
Nati onwide Mit. Ins. Co., 873 8.,wW.2d 719, 721 (Tex. C. App. 1993)

i/ These include courts applying the law of Al abans,
Arizona, California, Connecticut, Colorado, Delaware, District of
Col unbia, Florida, Georgia, Illinois, Kansas, Kentucky, Louisiana,
Maine, Maryland, Massachusetts, Mchigan, Mnnesota, M ssissippi,
M ssouri, Nebraska, Nevada, New Hampshire, New Jersey, New Mexli co,
New York, North Carolina, OGhio, lahoma, Oegon, Pennsylvania,
Texas, Utah, Virginia, Wshington, Wst Virginia, and Wsconsin.
For a list of cases applying the plain |anguage of the absolute
pol lution exclusion to deny coverage, see Addendum A
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("Virtually all courts in other jurisdictions which have considered
such an exclusion have found that it precludes all coverage for any
liability arising out of the release of pollutants" (enphasis in

original)).

For exanple, the Texas Supreme Court, in National Union Fire

| nsurance Co. v. CBl Industries, Inc.., 907 s.w.2d 517 (Tex. 1995),

unani mously held that a policyholder is not entitled to insurance
coverage arising out of a release of hydrofluoric acid fumes which
al l egedly caused bodily injuries. In that case, the policyhol der
was engaged in the maintenance and cleaning of a refinery in Texas
Cty, Texas, when enployees dropped a heater unit from a crane.
The unit fell onto a pipe connected to a storage tank containing
hydrofluoric acid. The acid was released and formed a cloud that
mgrated over the Texas City area, and approximately 60 |awsuits
were filed against the policyholder alleging bodily injury arising
out of the release of hydrofluoric acid. Finding that "[tlhe
| anguage in this pollution exclusion is clear and susceptible of
only one possible interpretation,” that state suprenme court
concluded that coverage was plainly barred. Id. at 522.

Simlarly, in Anerican States Insurance Co. V. Zippro

Construction Co., 455 8.E.2d 133 (Ga. Ct. App. 199%5), the Ceorgi a

Court of Appeals ruled that the absolute pollution exclusion
unanbi guously bars coverage for a conplaint alleging bodily injury
arising out of the inhalation of asbestos fibers at a building
where the policyholder was performing operations. Rejecting the

policyholder's argument that the exclusion is inapplicable where
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the injuries were "unintended or wunanticipated," the court found
that there was "no coverage as a matter of law.m Id. at 134-35.
| ndeed, several courts have applied the exclusion to bar

coverage in factual settings alnost identical to this case. See

Bitum nous Cas. Corp. V. RPS Co., 915 F. Supp. 882 (W.D. Ky. 1996);
Anerican States Ins. Co. v. F.HS., Inc. 843 F. Supp. 187 (s.D.

Mss. 1994); Terramatrix, Inc. v. United States Fire Ins. Co., No.

94- CV-6531 (colo. Dist. C., Denver County Cct. 27, 1995) (Ex. 5).
In all three cases, an ammonia spill allegedly caused bodily injury

when bystanders were overcone by the funes. RPS, 915 F. Supp. at

882-83; FE.H S., 843 F. Supp. at 188. The court in those cases
recognized that ammonia was a pollutant and that the alleged
injuries were the result of the release or spill. RPg, 915 F.
Supp. at 884, EF.HS., 843 F. Supp at 188. Thus, "the pol [ ution
excl usion construed as a whole is clear and unanbi guous. Moreover,
the claims that have been asserted against [the insuredl fall well
within the exclusion." FE.HS., 843 F. Supp. at 190; accord RPS,

915 F. Supp. at 884 ("the exclusion is not anbiguous and by its
express terms excludes coverage for the damages concerned in this

action"); Terramatrix, slip op. at 1 ("property damage and bodily

injury [clains] as a result of anhydrous amonia . . . are
precisely the kinds of |osses that the absolute pollution exclusion

was designed to exclude from coverage").
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C. The District Court of Appeal Properly Rejected
Attenpts To Engraft Limtations On The Exclusion
That Are Not Found In The Exclusion Itself.

Umwilling to stand or fall on the plain |anguage of the
exclusion, the policyholder and its amci seek to Iimt the
exclusion only to situations involving industrial toxic waste or
long-term "environmental"#/ pollution. Quite sinply, no such
limtation appears in the language of the policy. Were, as here,
the term "pollutant" is unanbiguously defined to include any
"contaminant” or "irritant, " rules of contract interpretation "dof(]
not allow courts to rewite contracts [or] add neaning that is not

present." Excelsior Ins. Co. v. Ponbna Park Bar & Package Store,

369 So. 24 938, 942 (Fla. 1979); _accord Riselv. National Cas. Co.,

76 So. 2d 285, 286 (Fla. 1954) ("the Court should not extend

strictness in construction to the point of adding a nmeaning to

| anguage that is clear"); Bradlev v. Associates Discount Corn.., 58

so. 2d 857, 858-59 (Fla. 1952) ("We cannot stretch the rule of
strict construction of insurance contracts in favor of the insured
to nean that where the language is plain and unanbi guous it may be
given an added neaning.").

Under the terns of the absolute pollution exclusion, the
status, nental state, or conduct of the policyholder is irrelevant.

As long as the injury arises out of the discharge, release or

2/ As the District Court of Appeal noted, the policyholder
advocates' reference to "environmental" pollution is really a
reference to outdoor pollution on a large or catastrophic scale, or
pollution related to CERCLA-type liabilities. Deni, 678 So. 2d at
403 n.6.
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escape of a pollutant, the absolute pollution exclusion bars
coverage. Courts have repeatedly and consistently rejected simlar
efforts by policyholder advocates to graft wunilaterally this type
of limtation onto a clear and unanbiguous pollution exclusion.

See, e.q., Park-Ohio Indus., Inc. v. Hone Indem Co., 975 F.2d

1215, 1222 (6th Gr. 1992) (concluding that any limtation on the
scope of the pollution exclusion to ‘"active" polluters was
unt enabl e because it went "outside the clear and plain |anguage of
the pollution exclusion"); Zippro, 455 8.E.2d at 135 ("there is no
limtation in the exclusion based on intent or foreseeability");

Crescent Ol Co. v. Federated Mut. Ins. Co., 888 P.2d 869, 873

(Kan. C. App. 1995) ("Limting the definition of pollution to
intentional industrial pollution has no basis in the |anguage of

the policy. »); Bernhardt v. Hartford Fire Ins. Co., 648 A.2d4 1048,

1051 (Md. Ct. Spec. App. 1994) (rejecting the policyholder's
argument that the court should "judicially draft limtations" on
the exclusion to limt it to ""industrial or 'industry-related
activities" because ‘"nowhere in this exclusion does the word
“industry' or ‘'industrial' appear. There sinply is no such
limtation."); Cook v. FEvanson, 920 Pp.2d 1223, 1226 (Wash. C. App.
1996) ("The exclusion nakes no exception for pollutants used in the
insured's business operation. Nor does the exclusion limt its
application to classic environmental pollution.").

Indeed, in this case, limting the breadth and scope of the
pol lution exclusion is particularly inappropriate because the

excl usi on expressly defines "pollutant" as any "contam nant" or
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"irritant." The meaning of the term and the exclusion is properly
determ ned by reference to the definition provided within the

contract. See, e.g., Dorrell wv. State Fire & Cas. Co., 222 So. 2d

5, 6 (Fla. 3d DCA 1969) (court should "follow[] the definitions
given in the policy itself") .%/ Applying this principle,
nunerous courts have enforced the definition of "pollutants"

contained in the absolute pollution exclusion. See, e.g., Arerican

States Ins. Co. v. Netherv, 79 F.3d 473, 475-76 (5th Cr. 1996)

("'Pollutant' is a defined termin the policy. Wether the policy
definition conports with the court's notion of the usual neaning of
"pollutants' is not the issue."); Cook, 920 p.2d4 at 1226 ("[ The
pol i cyhol ders] suggest that we interpret the clause to apply to
traditional environnental pollution but not to injuries arising
from business oper ati ons. This mght be a reasonable
interpretation if the policy sinply precluded coverage for
"pol lution". Her e, however, it specifically defines
"pol lutants."'); Donaldson v. Urban land Interests, Inc 556
N.W.2d 100, 103 (Ws. Ct. App. 1996) ("In the instant case, we need
not search for a definition of 'pollutant," since the [insurer's]
policy defines it as 'any solid, liquid, gaseous or thernal
irritant or contaminant . . . . ). As a defined term the word
"pol lutant" enconpasses any irritant or contaninant, which would

include the release of ammonia funes.

13/ Even if the terms had not been defined, "the mere failure
to provide a definition for a term does not render the term
anbi guous. " Ad Dominion Ins. Co. v. Elvsee, Inc.., 601 So. 2d
1243, 1245 (Fla. 1st DCA 1992).
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Attenpting to limt the exclusion to n"intentional" oOf
i ndustri al polluters is simlarly flawed, and courts have
overwhel mngly rejected such distinctions. For exanple, |ess than
two months ago, New York's highest court wunanimously rejected a

policyhol der's argunent that the absolute pollution exclusion bars

coverage only for mactual polluters.” See Town of Harrison wv.

National Union Fire Ins. Co.. No. 246, 1996 W. 726781, at *]1 (N.Y.

Dec. 18, 1996). In that case, the policyholder was a nunicipality
that operated a landfill. An excavation contractor allegedly
illegally disposed of noxious waste on the policyholder's site
wi thout the policyholder's know edge. \Wen neighboring |andowners
sued the policyhol der for personal injuries, property danmage,
environnental costs and cleanup costs, the policyholder sought
coverage. The court rejected the policyholder's argument that the
exclusion was inapplicable because it did not actively engage in
the polluting conduct:

[Ilt is evident that coverage is unavail able for

any claim involving the discharge or dispersal of

any waste, pollutant, contamnant or irritant

regardless of the cause or source of that claim

Therefore, coverage is wunanmbiguously excluded for

clains generated by the dunping of waste materials
onto conplainants' properties as asserted in all of

the underlying conplaints, irrespective of who was

responsi ble for these acts

1d. at *2 (enphasis added).

Simlarly, in Mdison Construction Co. v. Harlevsville Mitual
| nsurance Co., 678 A.2d 802 (Pa. Super. Ct. 1996) (en banc), an en

banc Pennsylvania internediate appellate court rejected the

policyholder's argument that the absolute pollution exclusion
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should be linmted to bar coverage only for "the escape of

pol lutants ‘into the environment." Id. at 806. I nstead, the
court stated that, "because the [exclusionary] provision contains
no such "into the environnent' |anguage, we, as a court, wll not

‘convolute the plain neaning of a witing nerely to find an

anbiguity."' Id. (citing Q'Brien Eneraqv Sys., Inc. v, Anerican
Emplovers’ Ins. Co., 629 Aa.2d 957, 960 (Pa. Super. C. 1993)).

Not ably, courts have also repeatedly rejected the suggestion
that the policyholder could have had a "reasonable expectation” of
pollution-related coverage under a policy containing an absolute

pol lution excl usion. See, e.q., Constitution State Ins. Co. V.

Iso-Tex Inc., 61 F.3d 405, 410 n.4 (5th Gr. 1995) ("This court

needs not address [the insured' s] 'reasonabl e expectations'

argunent in light of the absence of ambiguity."); Park-Chio, 975

F.2d at 1223 (same); Resure, Inc. v. Chemical Distributors, Inc.,

927 F. supp. 190, 194 (MD. La. 1996) (same); RPS, 915 F. Supp. at
884 ("lInasnmuch as the exclusion is not anbiguous and by its express
terns excludes coverage for the damages concerned in this action,
[the policyholder's] claim are wthout nerit. An expectation of
coverage under these circunstances would be unreasonable."); lnited

States Fire Ins. Co. v. Ace Bakins Co., 476 N.w.2d 280, 282 (wis.

Ct., App. 1991) ("objectively reasonable expectations" would not

include a finding of coverage in the case); Vantage Dev. Corp. v.
American Env't Technologies Corp., 598 A.2d 948, 955 (N J. Super.

¢¢,, Law Div. 1991) ("Gven the clarity of the |anguage of the
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exclusion . . . the [reasonable expectations] argunment is

strained.").

In sum the application of the pollution exclusion must be
deternined by the circunstances presented. If in context the
substance is an irritant or contamnant, then the exclusion
applies. In the words of a Wsconsin appellate court,

Just as "what is one man's neat is another man's
rank poison" . . . it is a rare substance indeed
that is alwavs a pollutant; the nost noxious of

materials have thelir appropriate and non-polluting
uses.

Ace Baking, 476 N.w.2d at 283 (enphasis in original). For the
foregoing reasons, this Court should reject the argunments advanced
by the policyholder and its amci seeking to graft additional
limtations and conditions on the application of the absolute
pol I ution exclusion.
[Il. BECAUSE THE PLAIN MEANING orF THE EXCLUSION 1Is
UNAMBI GUOUS, RELI ANCE ONEXTRI NSI C EVI DENCE TO CONTRADI CT
THE PLAIN WEANING oF THE POLLUTION EXCLUSION |S | MPROPER
AND_SHOQUID BE REJECTED.
A Under Florida Rules OF Contract Interpretation

Extrinsic Evidence Cannot Be Used To Contradict
C ear And Unambigquous Contract Langquage.

Finally, the policyholder and its amci seek to rely on the
same type of one-sided extrinsic materials concerning the alleged
"history" of the absolute pollution exclusion that were rejected in

Dimmitt_Chevrolet, Inc. v. Southeastern Fidelitv |nsurance Corp.,

636 So. 2d 700 (Fla. 1993). In Dimmitt, the policyholder and its
amici proffered so-called "regulatory" and “drafting history"

materials in an effort to denonstrate that the word "gudden" was




ambi guous. The materials in question were selected non-
representative excerpts of extra-record docunents. This Court
concluded that such materials were irrelevant, stating that

" [b]lecause We conclude that the policy |anguage is unanbi guous, we
find it inappropriate and unnecessary to consider the argunents
pertaining to the drafting history of the pollution exclusion
clause." Id. at 705. In fact, then-Justice -- now Chief Justice
Ginmes changed his vote because of this factor, stating:
| have now become convinced that | relied too nuch
on what was said to be the drafting history of the
pol lution exclusion clause and perhaps upon the
social premise that | would rather have insurance
conpani es cover these |osses rather than parties
such as Dimmitt who did not actually cause the
pol lution damage. In so doing, | departed from the
pasic rule that |anguage should be given its plain
and ordinary neaning.
I1d. at 706 (Gines, J., concurring). This Court shoul d not be
persuaded by the sanme policyholder tactic that was ultinmately
rejected in Dimmitt.

Simlar to any rule governing the purported "expectations" of
the party, extrinsic evidence is irrelevant in the absence of an
anbi guity. Certainly, the Court should not |ook to non-
representative materials that have not been tested in accordance
with the normal rules of evidence, which would include subjecting
the drafters of these docunents to cross-exam nation -- an
important test in light of their obvious hearsay character.
Repetition and cross-citation of such naterials by policyholder

attorneys, or even by courts, do not prove the propositions for

- 31 -



which the materials are cited.*® \here, as here, the terns of
the contract are unanbiguous, a court should not |ook beyond those
terms to divine a contradictory interpretation. In the absence of
anbiguity, the Court should enforce the contract as witten.

B. Even If The Court CcConsiders The So-Called "Drafting

Hi story," The Extrinsic Evidence Does Not Support
The Arqument Advanced.

In any event, the Court would find that an exam nation of the
entire range of available materials bears out the plain and
ordinary neaning of the exclusion's language. Policyholders, state
insurance regulators, and insurers alike understood the scope and
effect of the absolute pollution exclusion.

The policyholder and its amci assert that the "history" of
the pollution exclusion conpels the conclusion that the absolute
pol lution exclusion was intended to bar coverage only for rgeneral
(and substantial) toxic exposure, or a significant anmount of
environnmental degradation.” Initial Brief of Appellant at 5. As
the District Court of Appeal correctly observed:

The fact that these insurers mnay have been
predom nately notivated by the prospect of clains
froma "Love Canal" to exclude the whole class of
pollution claims cannot serve as a basis for judges

to infer an intent, despite policy Ia\rllwg];_uage, to
cover less catastrophic  losses. ile the

14/ Seee, e.a., article by insurer counsel Victor C  Harwood
et al., The "Frivolitv" of Policvholder Gadual Pollution d aLos,
5 Mealey’s Litig. Reps.: Ins. 19, 38 (Aug. 27, 1991)
("Policyholders . . . routinely distort [the drafting history]
issue and cite a few documents . . . to the exclusion of an entire
uni verse of docunments related to state insurance conm SSions across
the country which reveal these policyholder assertions for what
they are.").
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excl usion certainly  entails "environnent al
pol l ution-rel ated activities," there is not a
single word in the text that suggests an intent to
cover clainms arising from nore isolated incidents
of pollution.

Deni, 678 So. 2d at 403 (footnote omtted).

Studies conducted by the National Association of Insurance
Conmi ssioners ("NAIC") confirm that, at the tine the exclusion was
adopted, state regulators understood the need for an absolute
pol lution exclusion and the exclusion's scope. For exanple, a
1985 Report of the NAIC Advisory Commttee on Environnental
Liability Insurance (the "ACELI Report") recognized that " [tl he
judicial Dblurrings of distinctions drawn in insurance contracts
have persuaded the donestic insurance industry to . . . removlel
all pollution coverage from CG. contract[s]." ACELI Report (Dec.

2, 1985) (enphasis added), repxinted in 1986 NAIC Proceedings, Vol.

|, at 761 (Ex. 6). The ACELI Report further observed that insurers
"have concluded that the onlv way to protect thenselves from court-
inmposed liability for gradual pollution is to exclude &pollution
whet her sudden and accidental or gradual from the policy." Id. at
766 (enphasis added). Even policyhol der advocates recognized that
a policy containing the absolute pollution exclusion "provides
absolutely no pollution coverage." Eugene R Anderson, Statement
to the New York Superintendent of Insurance, My 16, 1985, at 7

(Ex. 7).

1/ The National Association of Insurance Conm ssioners is
conprised of the chief insurance regul atory officials of all 50
states, the District of Colunbia, and the territories.
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Thus, references to the "history" of the absolute pollution

exclusion do not support a departure from the |anguage of the
exclusion. Regulators, policyholder advocates, and insurers alike
understood that the absolute pollution exclusion was intended to be
more conprehensive than the earlier exclusions. Any suggestion
that the absolute pollution exclusion should be limted to the
interpretation accorded to those earlier exclusions must therefore
be rejected.

V.  FAILURE TO @ VE EFFECT TO THE PLAI N LANGUAGE OF | NSURANCE
CONTRACTS WOULD HARM THE INSURANCE NARKET.

As denonstrated above, the District Court of Appeal correctly
held that the absolute pollution exclusion was clear and
unanbi guous, and applied that |anguage as witten. This Court
should affirm that decision. Failing to enforce plain insurance
contract language would have significant destabilizing effects in
the insurance industry. It would affect underwiters' ability to
price insurance in a rational manner.

Insurers are not "deep pocket"™ guarantors against the
consequences of all wunfortunate events. Rather, insurance is a
carefully defined risk-for-premum exchange, calculated by an
exacting actuarial science that is essential to the integrity of
the underwiting process. Because underwiters rely on these
actuarial predictions in calculating premuns, insurers nust have
confidence that unambiguous policy language will be enforced as
witten, and not be subjected to arbitrary interpretation. As the

Wsconsin Suprene Court succinctly stated:
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[tlhe original risk assessnent becones a
nullity if the language of the policy is
redefined in order to expand coverage beyond
what was planned for by the insurer in the
contract of insurance.

city of Edgerton V. Ceneral Cas. Co., 517 N.w.2d 463, 476 n.26
(Wis. 1994).

A@ving effect to the plain neaning of the policy |anguage
allows parties to rely on a court to inplement their intentions as
menorialized in the witten contract. This enhances
predictability. Judicial redrafting of policy |anguage, instead of
giving effect to the language aswitten, W ll ultimtely result in
excessive uncertainty over risk assessnent.

The consequences of failing to give effect to the |anguage of
the contract are potentially far-reaching. Over tine, inposing
pollution-related liability on insurers despite clear contractua
limtations to the contrary would invade and deplete insurer
surplus, thereby resulting in a significant distortion of the
entire insurance process. In the long run, the cost of these
unforeseen liabilities would be shifted to all consuners of
insurance -- businesses and individuals alike. As the California
Supreme Court has observed, judicially created insurance coverage
| eaves "ordinary insureds to bear the expense of increased prem ums
necessitated by the erroneous expansion of their insurers’
potential liabilities."™ Garvev v. State Farm Fire & Cas. w, 770
P.2d 704, 711 (Cal. 1989). These wunanticipated intrusions into

insurers' surplus could also threaten their ability to respond to
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everyday claims, as well as catastrophic events such as hurricanes,
tornadoes, fires, and other disasters.

In sum fundanental policy considerations reinforce what
Florida law already requires: that the terns of an insurance
policy, like those of any other contract, be enforced according to
the language contained in the policy. The en banc District Court
of Appeal decision properly recognized these |ongstanding rules of
contract interpretation, rejecting the policyholder and its amici's
own public policy notions concerning the |anguage of the contract.
To preserve the settled expectations of insurers, policyholders and
all persons doing business within this State, this Court should

affirm the decision bel ow
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CONCLUSI ON

For all of the foregoing reasons, |ELA respectfully requests
that this Court affirmthe en banc decision of the Florida District
Court of Appeal for the Fourth District.

Wth respect to the question certified to this Court by the
District Court of Appeal, |ELA requests that this Court decline to
adopt a doctrine of "reasonable expectations" in Florida. If this
Court were to adopt such a doctrine, I|ELA respectfully suggests
that such a doctrine should be relevant only after a court
determnes that the policy language is anbiguous, and should be
limted to determining the parties' mutual intent and understanding

at the time of contracting.

Respectfully submtted,
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