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STATEMENT OF THE CASE
o Originally, this was an appeal, from the United States

District Court for the Southern District of Florida to the United
States Court of Appeals for the Eleventh Grcuit, by appellant

o Berkshire Life Insurance Conpany ("Berkshire") from a jury
verdict for damages in favor of appellee Bruce Adelberg
("Adelberg") in a case involving a disability insurance policy

® i ssued by Berkshire. This appeal is before this Court pursuant
to Fla. R App. R 9.150 from the follow ng question certified by

the Eleventh Circuit:

o WHEN THE TERM “0cCUPATION,” 1S LEFT UNDEFINED IN
AN OCCUPATI ONAL DI SABI LI TY INSURANCE POLICY, DOES THE
TERM " OOCUPATI ON' REFER TO PRECI SELY (AND ONLY) THE JOB
HELD BY THE INSURED AT THE TIME OF THE INJURY, OR
SHOULD | T BE |NTERPRETED MORE GENERALLY TO | NCLUDE ANY
JOB REQURING SIMLAR SKILLS AND PRODUCING COVPARABLE
o | NCOVE?

Course of Proceedinas

Adel berg commenced this action by filing suit against

° Berkshire, onor aboutFebruary 12, 1991, in the CGrcuit Court
for Dade County, Florida. R-1-6." Berkshire was served wth
process on February 22, 1991. Ri-1-4., It removed this action to

° the United States District Court for the Southern District of

Florida on March 19, 1991, based on diversity of citizenship.
Ri-I-1. The case initially was assigned to Judge Spellman, but

® in My of 1991 it was transferred to the Hon. Kenneth L. Ryskanp.
R1-3-1,

'References to the record on appeal will be in the format RV-D-

L P, where V is the volune nunber, D the docunent nunber (if

applicable), and P the page nunber. Citations to the trial
transcript will be in the format RV-P.
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Berkshire answered the conplaint, denying liability to
Adel berg, on April 17, 1991. Ri-2-1. The parties proceeded with
extensive discovery. Judge Ryskanp recused himself on Septenber
3, 1991, R1-16-1, R1-17-1, and the case was reassigned to the
Hon. Federico A Moreno. Ri-18-1. Discovery continued.

On March 13, 1992, Adelberg filed a motion for partial
sunmary judgnent. R -41-1. Berkshire filed its opposition to
the summary judgnent motionon April 20, 1992. Rri-48-1. The
court denied the notion by order entered May 1, 1992. R2-60-1.
Trial preparations resuned.

By order entered Novenber 13, 1992, the case was reassigned
again, to the Hon. Ursula Ungaro-Benages. R2-87-1. Wth |eave
of court, Adelberg filed an amended conplaint on November 25,

1992. R2-92-1. Berkshire filed an answer to the amended
conplaint, again denying liability, on December 1, 1992. R2-93-
1. Adelberg filed a second amended conplaint on May 19, 1993
R2~19-93,

A jury trial began on Decenber 6, 1994. R3-155-1, Ré6-1. On
Decenber 12, 1994, the jury returned a verdict in favor of
plaintiff Adelberg on his cam for disability insurance
benefits. R3-165-1, R10-615. The court entered a final judgnent
in favor of Adelberg and against Berkshire on January 27, 1995
in the amount of $224,236.93. R3-177-1. Berkshire filed a
motion to alter or amend the judgment on February 2, 1995. R3-
178- 1. The court granted the motion by order entered February
13, 1995. R3-179-1. An anended judgnent, again in the anount of

$224,236.93, al so was entered on February 13, 1995. R3-180-1,
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The district court reserved jurisdiction over a claim for
attorneys' fees. Id.

Berkshire filed its notice of appeal on February 22, 1995.
R3-181-1. The parties filed their respective briefs with the
El eventh Grcuit. In an opinion dated October 10, 1996, the
El eventh Crcuit certified the followng question to this Court:

WHEN THE TERM "OCCUPATION," 1S LEFT UNDEFINED IN

AN OCCUPATI ONAL DI SABILITY | NSURANCE PCQLICY, DOES THE

TERM " OCCUPATI ON' REFER TO PRECI SELY (AND ONLY) THE JOB

HELD BY THE INSURED AT THE TIME OF THE I NJURY, OR

SHOULD IT BE INTERPRETED MORE GENERALLY TO | NCLUDE ANY

JOB REQU RING SIMLAR SKILLS AND PRODUCI NG COVPARABLE

INCOME?

Facts

The basic facts relevant to the sole issue on appeal are
essentially undisputed. Berkshire issued a disability insurance
policy to Adelberg in the 1960s, when he worked as a jeweler.
R8~311 to R8-312. In the late 19705, Adel berg changed
occupations and began to work as a salesman for a friends
conpany dealing in comodities such as sugar, rice, and beans.
R8-312 t0 R8-313, R8-365. Adelberg alerted Berkshire to the
change by filing a new application on which he listed his
"occupation(s)" as "Vice Pres/Sales." RI-48 Ex A The Berkshire
policy covered him as a salesman. Rrg8-294, Adelberg continued as
a food comodities salesman until 1985, when the conpany entered
bankruptcy and its president was convicted of Custons-related

felonies. R8-315. Adelberg also was convicted on two felony

2In certifying this question, the Eleventh Crcuit stated: "we
do not intend the particular phrasing of [the question] to limt
the court in its consideration of the problem posed by the case."
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counts. R8-315 to R8-316. He paid a fine and was placed on
probati on. R8-395.

In 1986, Adelberg resumed work, this time selling yachts.
R8-316. He was licensed by the state of Florida for this
purpose. R8-317. H's duties involved show ng yachts to
customers and wal king, clinmbing and crawing through the various
sections of each boat. R8-321 to R8-324. He earned a conmi ssion
for each sale, Rrg8-353, but no salary. Rs8-362. Adelberg’'s
disability insurance policy wth Berkshire renained in effect
during this tine. Rg-325.

By 1990, Adelberg had cone to believe that because of
econom ¢ changes, selling boats was not a means of earning a
living, and he began |ooking for other work. R8-369 to R8-370.
In February of 1990, Adelberg injured his knee in a fall at an
airport. Rg-326. He received nedical treatnent for the injury.
R8-326, R8-328 to R8-330. Disconfort and novenent difficulties
from the injury eventually caused Adelberg to abandon his work
selling yachts. R8-326 to R8=-327., H s last sale was in Mrch of
1990. RrR8-364. Adelberg attenpted to resume work selling yachts
| ater that year, but decided that he was unable to do so. R8-335
to R8-340.

After he stopped selling yachts, Adelberg began selling
freight space for a trucking conpany, Carretta Trucking. R8-348.
It grew into a full-time job. R-384. H's duties required

traveling to visit custoners across the country. R8-383. He was

able to perform all the walking, noving, and other physical tasks




required by his freight sales job, Rs-251. Adelberg received
conmssions and, later, a salary. Rs8-388 tO R8-389,

Adel berg filed his claim for disability benefits wth
Berkshire in August of 1990.> R8-204. The policy pays benefits
for "total disability" when the insured is unable to perform the
"material and substantial duties" of his occupation. R9-480,
R1-41-17.* The policy does not expressly define the term
"occupation." Berkshire paid benefits for several nonths in
1990, Rr8~-334, but ultimately denied the claim on the basis that
Adel berg was not totally disabled from working as a sal esnan.
R8-293. No benefits were paid to Adelberg after Cctober 1, 1990.
R8-294.

In his motion for partial sunmmary judgnent as to liability,
Adel berg argued that the "plain and ordinary meaning" of the term
"occupation" was, in his case, "yacht salesman.”" R -41-7. He
contended that "salesman" was too broad an occupational category.
Id. Adelberg also argued that there was no issue of fact as to
the existence of his disability. RI-41-9. Berkshire argued in
response to the contention regarding "occupation" that Adelberg
was a salesman who sold food, then yachts, and then freight
space. R -48-14. The district court, by Judge Moreno, denied
Adelberg’s notion for summary judgnent w thout opinion, finding

only that issues of fact were present. R2-60-1.

‘fhe question of the tineliness of Adelberg's notice of claim
to Berkshire is not before the Eleventh Grcuit on appeal.

‘The original |anguage of policy defined "total disability" as
the inability to engage in one's occupation. R -41-17, R8-290 to
R8-293. The |anguage was updated in April of 1984. R -41-17.
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On the day trial began, the district court, by Judge Ungaro-
Benages, announced that it "wasn’t happy with a ruling that was
made by one of the predecessor judges," RG2, and held as a
matter of law that Adelberg's occupation was that of "yacht
sal esman." R6-2, R6-~5. Berkshire expressed disagreenent wth
the court's position. R6-5, R6-11. Berkshire also objected that
the sudden, wunanticipated reversal in the court's legal position
changed the focus of the case and disrupted Berkshire's trial
strategy. R6-28. The district court responded that it had, if
anything, sinplified the trial because it had "taken an issue out
of the case." R6-29.

The trial featured extensive testinony regarding Adel berg's
medi cal condition and the particular job duties and physical
tasks involved in selling yachts." There was also evidence that
Berkshire had denied Adelberg's disability claim because the
conpany considered his occupation to be that of a salesman, not
only a yacht salesman. R8-293 tO R8-294.

Berkshire renewed its contention that Adelberg's occupation
should be deened that of salesman in a notion for directed
verdict at the close of plaintiff's case. R8-401 to R8-402. The
court denied the nmotion. R8-4030, R9-550. Berkshire objected to
the court's proposed jury instructions because they defined
Adel berg's occupation as that of yacht salesman. Rr9-556, The
court instructed the jury as follows:

In order for Bruce Adelberg to prevail, he
must prove by a preponderance of the evidence

'These issues are not before the Eleventh Circuit on appeal.
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that he was totally disabled in his
occupation as a yacht salesman as a result of
an| injury or sickness under the terms of the
policy.

Total disability under the Berkshire policies

is defined as the inability to perform the

material and substantial duties of his

occupati on.

Total disability does not mean the inability

to performall of the duties of the

claimant's occupati on.
R9-599, The court also directed Berkshire to renmove the word
"salesman" from an exhibit listing Adelberg’s sequence of jobs.
R9-553 t0 R9-554.

The jury found that Adelberg was entitled to benefits for
total disability for the period from Decenber 27, 1990, to
Decenber 12, 1994 (the date of the verdict). Rio-615. Based on
the benefit sum of $3,700 per nonth, the district court nolded
the verdict into a judgnent for $224,236.93, including
prejudgment interest at 12% and rebated premiuns. R3-180-1. The

district court also awarded attorney's fees to Adel berg pursuant

to Florida Statutes section 627.428.




SUMVARY OF ARGUMENT

This case presents a pure question of law for this Court to
review. The disability insurance policy in question unquestion-
ably protects Adelberg against a disability that prevents him
from performng the material and substantial duties of his
occupati on. The policy does not expressly define "occupation."
It is undisputed that, at the time of his injury that resulted in
the alleged disability, Adelberg worked selling yachts. 1t is
al so undisputed, however, that Adelberg worked as a sal esman
selling other goods both before and after his tenure as a "yacht
salesman."

Under these circunmstances, the term "occupation" should not
be interpreted in an exceedingly narrow way, producing a
hyperspeci alized definition of adelberg’s work. Florida |aw does
not conpel such a counterintuitive and unfair result. The better
view, which other courts have followed, is that where
"occupation" is undefined in a disability policy, it should not
be limted to the particular job held by the insured at the tine

of injury, but should apply to any simlar position of the same

general character,




ARGUMENT

The sole legal issue presented by this appeal -- how to
define the term "occupation" as it relates to Adelberg -- is not
directly controlled by binding precedent. Berkshire is unaware

of any decision of this Court announcing the appropriate scope of
a salesman's occupation for purposes of a policy of this type.
The district court cited no cases in delivering its oral opinion.
R6-2 t0 R6-6, R6-11., The better reasoned precedents available
from other jurisdictions, however, support Berkshire's position
that as a matter of law, in this context, Adelberg’s occupation
is that of a salesman, not nerely a yacht salesman -- his
particular job at the noment of his injury.

B AN | NSURED S "OCCUPATI ON' UNDER A DI SABILITY

POLI CY SHOULD BE DEFINED AS ALL SIMLAR

POSI TIONS OF THE SAME GENERAL CHARACTER IN
THE FIELD IN WH CH HE WORKS, UNLESS HE IS
EMPLOYED IN A FIELD WTH WELL- RECOGNI ZED AND
RI GOROUSLY DEFI NED PROFESSI ONAL SPECI ALTI ES.

As discussed above, there is no real dispute as to any of
the material facts underlying this appeal.® The district court's
overly narrow construction of "occupation" in the disability
insurance policy was the sole issue before the Eleventh Circuit.
The district court should have held instead that Adelberg was a
sal esman, and that the fact that he happened to be selling yachts
at the time his knee injury occurred did not mean that he was

forever and always a "yacht salesman" for purposes of the policy.

*Berkshire does not agree with the jury's finding that Adel berg
was unable, as result of his injury, to perform the material and
substantial duties of a "yacht salesman," but Berkshire is not
challenging this factual finding on appeal.
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Florida |aw does not provide an absolutely certain, binding
answer as to how "occupation" should be construed in a disability
insurance policy like that of Berkshire when applied to a
sal esman who has sold varied goods in his career. Nevert hel ess,
Florida decisions provide substantial support for Berkshire's

posi tion. In New York Life Insurance v. Lecks, 122 rFla. 1271,

165 So. 50 (1936), this Court considered the neaning of
"occupation" in an "any occupation" type of disability insurance
policy.” This Court stated that "[t]he term 'occupation' is
itself a relative one, having relation to one's capabilities.”
Id. at 132, 165 So. at 52. This Court cited as exanples of
occupations those of "merchant," "mechanic," or "day |aborer."”
Id. Clearly, although "salesman" meshes well With the court's
list, "yacht salesman" appears entirely too narrow. 8ed s O

Texas Co. v. Amps, 77 Fla. 327, 81 so. 471, 472 (1919)

("/Occupation,’ as commonly understood, signifies the business
which one principally engages in.").

Mre recently, the First District Court of Appeals held, in
a case involving a worker's conpensation award of disability
benefits, that a claimant who nmerely switched from one sales job

to another was not entitled to permanent partial disability

'There are two principal types of enploynent disability
i nsurance policies: those that protect against the inability to
erform one's own occupation, and those that protect against the
Inability to perform any gainful occupation for which one is suited
by virtue of education, training or experience. See, e.g., 31 Fla.
Jur. 24 § 850. The Berkshire policy here is of the former type; it
protects Adel berg against the inability to perform his own
occupati on. The question is whether adelberg’s own occupation is

that of salesman or "yacht salesnan.”

..-12_




benefits. Bill Bard Associates, Inc. v. Totten, 418 So.2d418

(Fla. 1st DCA 1982). The clainmant had worked as a salesman in
the hotel pronotion field, and he traveled extensively. Id. at
418. After a back injury, he resigned and began work as a sales
agent for a data processing firm Id, at 419. The court held
that, in view of the claimant's continuing enployment in the
sales field, "the claimant was capable of working at his usual
occupation, and of earning a salary conparable or greater than
his pre-accident wage."® Id.

The significance of Totten is that the district court
clearly considered the claimant's two sales positions to be nore
or less equivalent. The second job involved |less travel than the
first, and nore sitting and attending trade shows. Id. It also
involved a different subject -- data systens instead of hotels.
The court, however, correctly viewed both positions as exanples
of the claimant's unusual occupation when it evaluated the
evi dence.

Totten can be readily applied to this case. Al though
disability policy benefits rather that worker's conpensation
benefits are at stake, the principle that sales positions are

generally simlar enough to be considered the sane occupation

"Berkshire attenpted to introduce evidence of Adelberg’s high
| evel of conpensation in his position as a salesnman for Carretta
Trucking, but the district court refused to permt such evidence to
be introduced. Rreé-7. Thus, the jury was prevented from |earning
about the extent to which Adelberg would receive a wndfall under
the policy by receiving disability benefits at the same tine he
continued to be well-conpensated as a working salesman. Like the
rebuffed claimant in Totten, Adelberg remained capable of
maintaining his incone, even after his injury, 1in his chosen
occupation as a sal esman.

_13_




applies here just as in Totten. The only real distinction
between Adelberg’s pre-injury and post-injury sales jobs is that
while working for Carretta Trucking, he did not have to nmaneuver
inside tight engine conpartnments or clinb |adders, as he had
while selling yachts. He continued to deal with custoners as a
sal esman, and continued to bear all the responsibilities
associated wth that role. This Court should consider Totten
persuasive Florida authority, and follow its teaching here by
hol ding that Adelberg was not disabled from engaging in his
occupation as a sal esman.

The First District Court of Appeals also has applied the
doctrine of equitable estoppel to prevent an insured from
exploiting "the ingenious argument that the definitions .
stated in the policy permtted himat the same time to be both
totally disabled and to work on a full time basis." Gauer V.
Qccidental Life Insurance Co., 363 So.2d 583, 585 (Fla. 1st DCA
1978), cert. denied, 372 So.2d 468 (Fla. 1979). The case did not

turn on an interpretation of "occupation," but obviously the kind
of manipulation of policy definitions that the court refused to
countenance in Gauer is exactly what has occurred here.
Adel berg has received a huge windfall due to a supposed total
disability that prevents him from working as a "yacht sal esman”
at the sane time that he has continued to work as a sal esman
selling freight space. As the Gauer court held, such a result
is clearly inequitable, and contrary to Florida |aw

Finally, the general rule under Florida law is that in

considering a disability claim courts nmust look to "the

-14_




insured’s occupation as a whole" in order to determ ne whether he

can perform his duties. Sun Life Insurance Co. of America V.

Evans, 340 So. 2d 957, 959 (Fla. 3a DCA 1976); Lorber v. Aetna
Life Insurance Co., 207 So. 2d 305, 308 (Fia. 3d DCA) cert.

denied, 212 so.2d 876 (Fla. 1968). This rule inplies that
Adelberg’s career work as a salesman, rather than his job for a

time selling yachts, should be deemed his occufe¢iaso
Danzig v. Reliance Standard Life Insurance Co., 668 F. Supp.

1551, 1553-54 (S.D. Fla. 1987) (holding that occupation as a
whol e nmust be examned, and finding no disability because the
insured was capable of performng several other positions at his
pl ace of enploynent).

This Court should also look to other jurisdictions and
general principles of law for guidance. Persuasive authority is
avail able from outside Florida. A federal district court in New
York recently announced a definition of "occupation"™ that is
reasonabl e, equitable, consistent with the general principles of
Florida |aw discussed above, and that should be followed here.

In Dawes v. First Unum Life Insurance Co., 851 F. Supp. 118

(S.D.N.Y. 1994), the court addressed the term "regular
occupation” in the insured's disability policy." 1Id. at 121.
The insured was a vice president and sales manager of a
securities trading firm he described hinmself as "/a highly
vi si bl e chief "contact" sal esperson.”' Id. He insisted that

this one particular position constituted his "regular

. ‘one’s "regul ar occupation" under the policy in Dawes is
equivalent to one's "occupation" under the Berkshire policy.
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occupation," but the insurance conpany contended that the term
shoul d be defined as "the principal business of one's life; a ...
profession or other means of earning a living." 1Id. (internal
quotation marks omtted).

The Dawes court reached an internmediate position. It first

held that one's regular occupation is "not limted to the
insured" s particular job." Id. at 122 (enphasis added). The
court then concluded, based on an analysis of case |aw, that

the applicable definition of "regular

occupation" shall be a position of the sane

general character as the insured' s previous

job, requiring simlar skills and training,

and involving conparable duties.
Id. As applied to the facts of the instant case, this test
confirms that Adelberg' s occupation is that of salesman, and not
that of "yacht salesman", an overly narrow construction of the
term "occupation”. Adelberg has noved easily from one sales
position to another in his career; clearly, these jobs are of
"the sane general character."® A though every sales position
requires at least some famliarity with the product sold, the
core skills involved are interpersonal communication abilities,
persistence, and persuasiveness. Adelberg's repeated transitions
from one sales field to another attest to the transferability of
these skills. Under the Dawes reasoning, then, limting the term
"occupation" to the insured s particular job is inappropriate.

This Court should apply the sound reasoning of Dawes, and define

the term "occupation® to include all similar positions of the

sane general character in the field in which an insured works,




@

unless the insured is enployed in a field with well-recognized
and rigorously defined professional specialties.

In accord with Dawes is the view that "even under the so-
called 'occupational disability' policy the insured nust also be
unable to engage in any simlar enployment, in order to be

regarded as totally disabled." 44 Am Jur. 2d § 1477, at 438

(footnote omtted) (citing Kirkpatrick v. United Federation of
Postal Clerk's Benefit Association, 66 111. App. 24 13, 213
N.E.2d 636 (1965)). The Kirkpatrick test is simlar to the Dawes

test, although perhaps sonewhat broader. In any event, the "any
simlar enployment” view of occupation clearly supports
Berkshire's position, that an insured's occupation is not the
equi valent of the particular job held at the nmonent of the
insured' s injury. In this case, there can be no genuine dispute
that a job of a freight salesman, or a comvdities salesnman, or a
foodstuffs salesman, is at least "gimilaxr" to the job of a "yacht
salesman." They are simlar, of course, because they are all

variants of the same occupation -- salesman. gee Mason v.

Connecticut Ceneral Life Insurance Co., 367 So.2d 1374, 1377

(Ala. 1979) (in "any occupation" policy context, stating that the
claimant was "a salesman,” and that the fact "that in all these
forms of enployment a different product was sold is of no

i nportance"); cf. Quardian Life Insurance Co. of Anerica V.

Cooper, 829 F. supp. 1247, 1248 (D. Kan, 1993) (holding that the

insured' s occupation under the policy was that of registered

nurse, not that of her "specialty,™" cardiac care nursing).
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Berkshire’s disability policies are inconme replacement
policies designed to insure against the loss of the ability to

perform one's occupation, hot the loss of a particular job, as

reflected by the policy term “"occupation." This prevents "double
dipping ," that is, the collection of benefits by insureds who are
able to continue working in a different job in the sane
occupation. The law recognizes the distinction between
occupation and job, as Dawes indicates. See 851 F. Supp. at 122
("occupation" not limted to particular job); see also Public

Service Co, v, Ingle, 794 P.2d 1374, 1376 (Colo. C. App. 1990)

(stating that "roccupation,’ in its plain and ordinary meaning,
generally refers to the particular type of business, profession,
or enploynent in which a worker regularly engages .

"Qccupation’ has a different neaning than 'job,' 'enploynent,'’

and ‘work/"); Youngwirth v, State Farm Mitual Auto Insurance Co.,

140 N.W.2d 881, 885 (lowa 1966) ("occupation" applies "to that
field of work in which one is regularly, ordinarily and usually
engaged")

CGeneral legal principles also favor Berkshire's position.
"The cardinal rule of contract law is that a ¢eourt should strive

to effectuate the intent of the parties." H.biscus Associates

Ltd. v. Board of Trustees, 50 F.3d 908, 919 (11th Gr. 1995),

(citing Hushes v. Professional Ins. Corp., 140 So.2d 340, 345
(Fla. 1st DCA 1962). There is no evidence that Berkshire's

intent was to recognize "yacht salesman" as an independently
insurable occupation. Moreover, "when a policy provision is not

defined, common everyday usage determines its neaning." Certain
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British Underwiters v. Jet Charter, 789 F.2d 1534, 1536 (11lth

Cr. 1986) (citing security_lnsurance Co. v. comercial Credit

Equipment Corp., 399 So. 2d 31 (Fla. 3d DCA), cert. denied, 411

so. 2d 384 (Fla. 1981)). Under common everyday usage, "salesman"
IS a recognized occupation, but "yacht salesman" is a rather
artificial subspecialty that is not a generally recognized
occupation in its own right. One authority has defined
"occupation” as follows:

BY "occupation" is ordinarily nmeant the

Insured's general, regular enploynent or

vocation, as distinguished from a tenporary

and independent activity or avocation .

Couch on Insurance 2d § 37:337 (1983) (footnotes omtted). The

term "vocation" also makes clear that an occupation can remain
the same, while taking slightly different forms, over a period of
time.
"Yacht salesman" is sinply not, in normal experience, a

wel | -established and recognized occupation, sufficiently distinct
to be considered separate from "salesman" in general. This is
not a field that demands a long-term commtment -- Adelberg began
selling yachts because he |iked them and had purchased one of his
own. R8-316. The high degree of specialization required by, for
exanple, a recognized specialty in medicine, is not present. It

is, therefore, inproper to define sales occupations in extremely

narrow, sSpecialized ternms, based solely on the particular job the




sal esman holds, or a particular product that the salesman sells,
atthe tine of injury.'

In sum persuasive authority, from Florida and other
jurisdictions, conpels the conclusion that the term "occupation"
in an occupational disability policy, should be interpreted to
include any job requiring simlar skills and producing conparable
income, rather than l[imted to only the particular job held by

the insured at the time of the injury. In this case, adelberg’s

occupation, as a matter of law, is that of salesman, not yacht

sal esman.

Vadelberg pointed out at trial that he was licensed to sell
yachts by the state of Florida in support for his narrow
construction of the term "occupation". State regulation, however,
Is virtually omipresent in today's society, and cannot properly be
regarded as an indicator of everyday recognition of anything.
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CONCLUSI ON

Applying an unreasonably narrow definition of "occupation"
wi Il enable Adelberg to reap a windfall, collecting benefits for
an inability to work as a "yacht salesman", while continuing to
work as a freight salesman. This result is inproper under the
law, unfair to Berkshire, and unsupported by the policy [|anguage.
Accordingly, this Court should find, as a matter of law, that the
t er m "occupation", when undefined in an occupational disability
policy, should be interpreted to include all simlar positions of
the sane general character in the field in which he works, unless
he is enployed in a field with well-recognized and rigorously

defined professional specialties,
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