(5]

ORIGINAL  Y!iED

IR AT )
R TIERNNE S e TR )

FEB 14 1597

g;_;-:tm, s OURT

Cihial Daputy Clerk

SUPREME COURT OF FLORIDA

Case No. 89,128

[uspc No. 91-541-CV-UUB]

BERKSHI RE LI FE | NSURANCE COWVPANY,
Appel | ant,

V.

BRUCE ADELBERG

Appel | ee.

Certified Question From
The United States Court of Appeals
For The Eleventh Grcuit

REPLY BRI EF OF APPELLANT

Jay S. Bl umenkopf
Kenneth strick

Proskauer Rose Goetz & Mendel sohn
2255 d ades Road, Suite 340 West
Boca Raton, Florida 33431

(561) 241-7400 (ph.)
(561) 241-7145 (fax)

Attorneys for Appellant




TABLE OF CONTENTS

Table of Citations , . . . . . . , . . . . . <. . . ..

Ar gunment

l. BERKSHI RE' S | NSURANCE POLICY | S NOT AMBlI GUOUS .

1. ADELBERG SHOULD BE DEEMED A SALESMAN, RATHER
THAN A "YACHT SALESMAN," AS A MATTER OF LAW.

Concl usion . . |

13



TABLE OF CI TATI ONS

cases Page(s)
Bill Bard Associates, Inc. v. Totten, 418 So.2d 418

(Fla. 1st DCA 1982) 2, 11
Dahl -Einers v. Mitual of Omaha Life Insurance Co.,

986 F.2d 1379 (1l1th Cir.), cert. denied,

114 s. ct. 440 (1993) . . . . . . . . . . . . . .. 2, 7-8
Danzig V. Reliance Standard Life Insurance Conpany, 668 F.

Supp. 1551 (S.D. Fla. 1987) Ce e e 5
Dawes V. First Unum Life Insurance Co., 851 F. Supp. 118

(SSDONY. 1994) . ., .. . ... . ., o, . .2
Excel sior Insurance Co. v. Ponpbna Park Bar & Package Store,

369 so.2d4 938 (Fla. 1979) . . . . . . . . . . . . . . . . 8
Quardian Life Insurance company_of Anerica v. Cooper,

829 F. Supp. 1247 (D. Kan. 1993) . . . .. . . . . . . . . b
Goff v. Paul Revere Life Insurance Conpany, 887 F. Supp.

1519 (S.D. Fla. 1994) e, , 6-7
MCure v. Life Insurance Conpany of North Anerica, 84

F.3d 1129 (9th Cir. 1996) o .5
Oalesby v. Penn Mitual Life Insurance Conpany, 877 F.

Supp. 872 (D. Del. 1994) e 6
Chio National Life Insurance Assurance Corp. Vv. Cranpton,

822 F. Supp. 1230 (E. D. Va. 1993) e 6
Rahman v. Paul Revere Life lInsurance Co., 684 F. Supp. 192

(N.D. Il1l. 1988) e, 8-9
Younawirth v. State Farm Miutual Auto |nsurance Co., 140

N.w.2d 881 (lowa 1966) . . . . . , . , . . . . . . . . . +3




ARGUMENT

In its opening brief, Appellant Berkshire Life Insurance
Conpany ("Berkshire") denonstrated that the best reasoned, nost
directly applicable case law concerning the definition of
"occupation® for an insured in the sales field requires that the
occupation of appellee Bruce Adelberg ("Adelberg") be deened that
of salesman, not that of "yacht salesman.” See, e.9., Dawes v .
First Unum Life Insurance Co., 851 F. Supp. 118 (S.D.N.Y. 1994);

Bill Bard Associates, Inc. V. Totten, 418 so.2d 418 (Fla. 1st DCA
1982).

In response, Adel berg has adopted a two-pronged rebuttal
strategy: (1) Adelberg urges this Court to find Berkshire's
i nsurance policy anbiguous -- a finding not made by the district
court -- so that Adelberg may exploit the general rule that
anbi guous policies are to be construed in favor of the insured: and
(2) Adelberg attenpts to distinguish or contradict, on a variety of
grounds, the case law relied upon by Berkshire. Nei t her of these
tactics is effective, and this Court should therefore reverse the
judgnent below and hold that Adelberg is a salesman.

. BERKSH RE'S | NSURANCE PCLICY IS NOT AMBI GUOUS

Adel berg argues that the absence of a definition of

"occupation" in Berkshire's policy renders the policy anbiguous.

Adel berg then insists, relying principally on Dahl-Einmers v. Mitual

of Omha Life Insurance Co. 986 F.2d 1379 (11th Cr.), cert.

denied, 114 s. ct. 440 (1993), that the purported anbiguity




®

requires the policy to be interpreted in favor of Adelberg.' Se

Answer Brief at 9-11.
Adel berg's analysis msses the mark. The problemin this case
is not that the term "occupation" is undefined in the policy, nor

that the policy is somehow anbiguous. Indeed, the parties (and the

district court) appear to have understood quite well the meaning of
"occupation. » As one court observed:

[Tlhe word "occupation" as used in the subject
policy can hardly be said to be anbiguous. It
Is a relative term in common use with a well
understood meaning, but broad in its scope and
significance. It enconpasses the incidental
as well as the main requirenents of the
vocation, calling or business of a person. It
is the field or fields of endeavor ich a man
or woman follows in order to procure a living
or obtain wealth, and a person may engage in
nore than one occupation at any tine. The
term is comonly applicable to that field of
work in which one is regularly, ordinarily and
usual Iy engaged.

Youngwirth v. State Farm Mutual Auto Insurance Co., 140 N.W.2d 881,
885 (lowa 1966).

The parties here understand what an "occupation" is; the real
problem is that the parties here do not agree on what Adelberg's

occupation is.? It would be virtually inpossible to elimnate this

' Adel berg also clained that "Berkshire contends ‘[y]our
occupation' in the policy is susceptible to tw interpretations:
Adel berg's which requires coverage and Berkshire's which denies
it." Eleventh Grcuit Brief of Appellee at 10. Adelberg is wong.
Throughout this case, and in its Initial Brief, Berkshire has
mai ntained that the only correct interpretation of the policy is
that Adel berg's occupation is that of a sal esnan. Berkshire has
never agreed that the policy is “"susceptible" to other
i nterpretations. The fact that Adelberg has offered a different
interpretation does not nmean that his interpretation is reasonable.

2More precisely, the parties do not agree on what Adelberg's
occupation was at the time of his injury.
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type of dispute through the use of general definitions. No
di scussion of the abstract meaning of "occupation" in the policy
woul d elimnate Adelberg's ability, after the fact, to construct an
argument concluding that, as applied to himat the particular tine
of his injury, "occupation" nmeans "yacht sal esman,” and then to
bootstrap his disagreenent with Berkshire into a claim that the
policy is anbiguous.

The only way to prevent such a dispute over identifying the
I nsured's occupation fromarising would be for the parties to
settle the issue in advance by stipulating, in the policy, as to
the precise job then held by the insured. O course, such a
stipulation would not be feasible because it would remain useful
only so long as the insured retained the exact same job he had at
the tine the policy was issued. A sinple job change, or even the
addition of enployment duties, either would invalidate the policy
or would render it subject to the very disputes about "occupation"
that the stipulation was intended to elimnate. Mreover, the use
of such stipulations would add considerably to the time and expense
of issuing disability policies, and would prevent the issuance of
policies in cases where the insurance conpany and the insured could
not agree on the stipulation.

Acknow edging the inherent weakness of his position Adel berg
engages in speculation and conjecture, repeatedly arguing that
Berkshire "could have™ narrowy restricted the term occupation in
the Policy, calling it a "major oversight" to have left the term
undefined. See Answer Brief at 11. Adelberg's argunent, however,

ignores the obvious, as one need only look at the cases cited in
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Appellee’s Answer Brief to confirm that the term "occupation" is
typically left undefined in disability insurance policies.?
Adel berg's argument, noreover, while speculating as to what "could
have been done", fails to recognize standard industry practice
whi ch sinply does not account for the type of hyperspecialization

he suggests in underwiting these types of policies.
Adel berg's declarations of "bait and switch" are |ikew se

intellectually dishonest, intended only to invoke outrage so as to

obscure legal nmerit. | ndeed, Adel berg "could have" purchased an
occupati onal disability policy wlhich included a recognized
specialty definition. See Quardian Life Insurance cCompany of

America v. Cooper, 829 F. supp. 1247 (D. Kan. 1993) (where an

occupational disability policy provided: " ., . . we wll deem your
specialty to be your occupation"). O course, such a product would
be at a higher prem um and subject to heightened underwiting
scrutiny. In short, Adelberg purchased a policy which protected
himin the event of disability from his "occupation", and not his
particular job.

Interestingly, Adelberg's "new" and inpassioned argument was

not presented to the Eleventh Crcuit, despite its basis in case

5gee, €.09., Goff v. Paul Revere Life Insurance Conpany, 887
F. Supp. 1519 (S.D. Fla. 1994) ("regular occupation”); MCdure V.
Life Insurance Conpany of North America, 84 F.3d4 1129 (9th Cir.
1996) ("occupation"); Rahman v. Paul Revere Life |nsurance Company,
684 F. Supp. 192 (N.D. Ill. 1988) ("regular occupation"); Dawes v.
First Unum Life Insurance Conpany, ,R:L.F..<npp. 118 (S.D.N. Y. 1994)
("regular occupation"),—Danzig v. RelianceStandard life |nsurance
Company, 668 F. supp. 1551 (S.D. Fla. 1987) ("occupation").
Apparently, Adelberg is suggesting that this Court ignore standard
industry practice, or that it find all other decisions erroneous.
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| aw avail able at the tine this appeal was before that Court. A
review of the cases Adelberg cites as support for his new position
reveals that the argunent is not worthy of presentation to this
Court either, as none of the cases involve the interpretation of
the term "occupation.” Contrary to Adelberg’s contention, Qhio

National Life Insurance Assurance Corp. v. Cranpton, 822 F. Supp.

1230 (E.D. Va. 1993), is in no way anal ogous. Answer Brief at 14.
Crampton involved whether an exclusion from coverage for crimnal
activity based on public policy could be read into a disability
policy, a far different issue than defining the term "occupation"
as it relates to someone in a sales position. Under the Policy in
Crampton, unlike in this case, the determnation of disability was
al so dependent on an insured's inability to perform "your own 3job",
and not "occupation". Id. at 1231.

Simlarly, the policy in Qulesbv v. Penn Mitual life |nsurance
Company, 877 F. Supp. 872 (D. Del. 1994), specifically defined
"regul ar occupation” as "your usual work when total disability

starts." Id. at 879. Finally, the decision in Goff v. Paul

Revere Life Insurance Conpany, 887 F. Supp. 1519 (S.D. Fla. 1994)

is not "directly contrary to the position taken by Berkshire", as

Adel berg suggests. Answer Brief at 15. Indeed, the Court in Goff

“Adelberg’s representation at page 16 of his Answer Bri ef
concerning the holding of the (gl esbv Court is disingenuous at
best, given the specific definition in the policy of the term
“regular occupation.” In addition, when the insured requested
clarification as to his "regular occupation"”, the insurer in
gl esbv confirmed in witing that his occupation was as an
interventional and vascular radiologist -- a recognized medical
subspecialty. Adel berg sought no such clarification concerning his
sal es position.
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hel d, on defendant's new trial notion, that a jury finding of total
disability was not against the clear weight of the evidence where
the trial evidence established that a physician was unable to
perform nmajor head and neck cancer surgeries unassisted, and that
such surgeries formerly constituted a major portion of his
practice. In other words, the Court would not set aside the juries
conclusion that a physician who could not perform certain surgical
aspects of his well recognized nedical subspecialty was disabled
from his "regular occupation". Significantly, the Goff Court did
not find the term "regular occupation” to be ambi guous, as Adel berg
now argues.’

Adel berg concedes that the nere lack of a definition of a

particular term does not automatically create an anbiguity in the

policy. As the Eleventh Crcuit stated in Dahl-Einers, "ambiguity

is not invariably present when a contract requires interpretation

and failing to define a term does not create ambiguity per se.”
986 F.2d at 1382 (citations onmitted). The law of Florida is in
accord: "Only when a genuine inconsistency, uncertainty, or
anbiguity remains after resort to the ordinary rules of
construction is the rule [regarding interpretation in favor of the

insured] apposite." Excelsior Insurance Co. v. Ponona Park Bar &

Package Store, 369 So.2d 938, 942 (Fla. 1979).

Dahl -Ei ners involved a dispute over the term "considered

experinmental" as applied to cancer treatment. The Court found that

Additionally, the deternination of the nature of the
I nsured's occupation was submtted to the jury, unlike in this
case, when it was decided on summary judgnent inmediately before
jury selection.
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t erm anbi guous because the policy failed to specify who should
deci de whether a treatnent is "experimental," and failed to

identify the nedical standards to be used in nmaking such a

det erm nati on. See 986 F.2d at 1382-84. n[w]e conclude that the
phrase 'considered experinmental,' standing alone in a major medical
i nsurance policy, is anbiguous as a matter of law. . .."™ Id. at

1380. Gven the high degree of technical expertise necessary to
define "experimental" in the medical context, the Court's finding

of anbiguity was unsurprising. The gaps in the policy would not

have prevented the term %considered experimental" from being
applied uncontroversially to any treatnent, not sinply the

particular cancer treatnent at issue in the case.
The term "occupation,™ however, does not present the sane type

of difficulties, and therefore this case and Dahl-Einers

certainly do not present "an identical issue." Eleventh GCrcuit
Brief of Appellee at 12. I nterpreting "“occupation" does not
i nvol ve technical expertise or the selection of fornal decision-
maki ng bodies and, as discussed above, the dispute here concerns
Adelberg’s occupation only, not any conceivable occupation. For

these reasons, the decision in Dahl-Einers does not conpel a

finding here that Berkshire's insurance policy is anbiguous.

Nor is Rahman v. Paul Revere Life Insurance Co., 684 F. Supp.

192 (N.D. Ill. 1988), '"most directly on point," as Adelberg
cont ends. El eventh Crcuit Brief of Appellee at 13. Rahman_
invol ved a dispute about whether the insured' s occupation was that
of "cardiologist" or "emergency cardiologist." The court rather

unrefl ectively applied the presunption in favor of coverage in
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cases of anbiguity, wthout first ascertaining whether a true

anbi gui ty, created by differing reasonable I nterpretations,

actually existed. See id. at 194-95. In any event, even a genuine
anbiguity regarding "regular occupation" as applied to the field of
cardiology has little relevance to the question of how to apply the
term "occupation™ to Adelberg's situation. Adel berg, as a
sal esman, does not work in a field characterized by a high degree
of technical expertise; rather, his is a "common sense" area of
endeavor, in which courts need  not accept clainms of
hyperspecialization at face value. See also Initial Brief at 19~
20.

I, ADELBERG SHOULD BE DEEMED A SALESMAN, RATHER
THAN A "YACHT SALESMAN, " AS A MATTER OF LAW

Much of Adel berg's argunent concerning the nature of his
occupation is an exercise in begging the question. He repeatedly
argues that because Berkshire supposedly did not dispute the fact
that he was selling yachts at the time he was injured, the question
of the true nature of his occupation already has been decided --
i ndeed, conceded by Berkshire. See, e.g., Answer Brief at 20.
This contention clearly fails. Berkshire has never agreed that
Adel berg was working as a "yacht salesman" at the tine of his
injury. The only "fact" that Berkshire did not contest at trial,
given the pre-enptive effect of the ruling by the district court,
was the fact that at the tine of his injury, Adelberg happened to
be selling yachts. The question of Adelberg's actual occupation,
however -- salesman or "“yacht salesman" -- was contested by

Berkshire to the maxi num extent perm ssible under the district
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court's ruling. The fact that an insured sells yachts for a while
does not make his occupation that of "yacht salesman" for purposes
of a disability insurance policy, any nore than selling freight (as
Adel berg did afterward) makes an insured a "freight salesman" under
the policy.

Adel berg also relies heavily on a Florida licensing statute
covering yacht sales. See Answer Brief at 19. The narrow
regul atory purpose of the statute, however, cannot be transformed
into an all-purpose recognition of an occupation of "yacht
salesman" for the purpose of an disability insurance policy.
Regul ations often enploy arcane definitions and categories that
have little, if any, applicability to everyday life, or even to
other areas of the |aw Nothing in Berkshire's policy indicates
any intent to incorporate supposed occupational categories created
by local regulatory statutes. The case law cited by Berkshire,
from Florida and other jurisdictions, is a far better guide to the
correct interpretation of "occupation," because the cases arise in
the insurance context. The district court, noreover, construed the
policy without reference to the |icensing issue. Thi s Court
therefore should give no weight to the terns of the Iicensing
statute.

Adel berg tries to distinguish many of the cases cited by
Berkshire in its opening brief on the subject of the proper
application of the term"occupation" to a sal esnan. See Answer
Brief at 24-29. Hs efforts consist largely of attenpts to
redefi ne what the cases "really" are about, so that he can then

argue that they should not be followed in the context of this case.
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Berkshire will not respond on a point-by-point basis to each of
these dissections; the case law is discussed in Berkshire's opening
brief, and this Court may examne the precedents as it chooses.
Adel berg's general prem se, however, should be rejected. A case in
which the ultimate issue is one of the existence of disability, for
exanple, may still provide useful, directly applicable authority on
the question of the definition of "occupation." Simlarly, the

fact that Bill Bard Associates, Inc. V. Totten, 418 so.2d 418 (Fla.

1st DCA 1982), involves workers' conpensation issues does not
detract from its highly relevant and persuasive discussion of the
nature of sales jobs, See Initial Brief at 13-14.

Finally, Adelberg conplains that Berkshire "inappropriately"
refers to the fact that Adelberg, since his injury, has continued
to work as a salesman and has continued to earn noney doing so.
Answer Brief at 29. Adelberg's conplaint is odd, given that the
fact of his work at Carretta Trucking was not in dispute attrial,
and testinony about it was presented to the jury in some detail.
Ra-348, Ra-383 t0 R8-384, Adelberg acknow edged that he earned
incone from the position, R8-388 to R8-389, a fact that could not
have surprised anyone. It is certainly appropriate for Berkshire
to argue on appeal that it is inequitable, and contrary to Florida
law, for Adelberg to collect disability benefits while at the sane
time earning income from working asa salesman, the same occupation
from which Adelberg claims to be disabled.® See |nitial Brief at

16. The district court held only that Berkshire could not

®The inequity arises directly from the unduly narrow
definition of Adelberg' s occupation enployed by the district court.
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I ntroduce evidence of the anpunt of Adelberg' s post-disability

income: "I certainly don't have a problem with your putting before
the jury that he's currently a salesman . , . But | just don't see
the relevance of the amount of incone, and, frankly, | don't think

it has any relevance and | think it would be highly prejudicial."
R6-7. Accordingly, Berkshire did not introduce evidence at
trial as to the amount of Adelberg' s incone, and Berkshire has not
relied on any such evidence on appeal. Adel berg's conplaint is
basel ess.

It is significant that Adelberg is able to offer no cases on
his behalf in which courts have discussed the neaning of
“"occupation,” in the insurance or a related context, as applied to
people in sales positions. In contrast, Berkshire has cited a
number of cases that support its argument that it is inproper to
define sales occupations in extremely narrow terms. The degree of
specialization that is sonetines appropriate in nmedical or other
technical fields -- and which, accordingly, the law my recognize
in defining occupations -- does not exist in the sales area in
whi ch Adel berg has been employed.’

Accepting the unduly narrow definition of Adelberg's
occupation as "yacht salesman® w | enable Adel berg to collect

disability benefits of $44,000.00 per year while at the sane tinme

In a resort to ridicule rather than reason, Adelberg insists
that Berkshire's position neans that Adel berg would not be disabled
as a salesman if he could still sell pencils on the street. See
Answer Brief at 21. This i s nonsense. Ber kshire has never
advocated such a view Al the sales jobs held by Adelberg in his
sales career have been responsible, professional positions for
legitimte enployers.
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that he earns incone as a salesman selling a product other than
yachts. Taken to its l|ogical absurdity, Adelberg could work at the
sane boat dealer selling boats other than yachts', and still
collect disability benefits. "Yacht salesman" is sinply not, in
normal experience, a well-established and recognized occupation,
sufficiently distinct to be considered separate from "salesman" in
general . Simply put, the district court erred by defining
Adel berg's occupation nore narrowy than the law requires, and nore
narromMy than conmon experience can justify.
CONCLUSI ON

The district court should have defined Adelberg's occupation,
as a matter of law, to be that of a salesman, not that of a "yacht
sal esnan. " Berkshire's insurance policy is not anbiguous: it
simply leaves "occupation" to be defined according to applicable
| aw. Nothing in the policy indicates an intent on the part of
Berkshire to define an insured's occupation as narrowy as the use

of "yacht salesman" as an occupation would require.

8adelberg was al l egedly unable to sell yachts because of a
knee injury which prevented him from clinbing |adders and pivoting
in tight quarters such as the engine room and cabin. Hs injury
woul d thus not prevent him selling snaller pleasure crafts or ski
boats which typically do not have |adders, |arge engine roons or
spaci ous cabi ns.
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Thus, for the reasons stated above and in Berkshire's Initial
Brief, this Court should find, as a matter of law, that the term
"occupation", when undefined in an occupational disability policy,
should be interpreted to include all simlar positions of the sanme
general character in the field in which the insured works, unless
the insured is enployed in a field with well-recogni zed and
rigorously defined professional specialties.
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