IN THE SUPREME COURT OF FLORI DA F } —g-g E D

S L WHITE
NOV 23 i996
HERBERT HASTI NGS and
AVERI CAN SI GN COWPANY, INC., a CLERK, Sy REME COURT
Florida corporation, Py
Deputy @ierk
Petitioners, Case No: -89, 1380 .

VS.
cHaRLES Demvne  and
DIANA DEMMING, Husband
and Wf e,

Respondent s.

District Court of Appeal
2nd District No. 96-00368

ON PETI TI ON

FOR DI SCRETI ONARY REVI EW

FROM THE DI STRICT COURT ofF APPEAL OF FLORI DA, SECOND DI STRICT

PETI T1 ONERS'

INNTIAL BRIEF ON THE MERITS

SKI PPER & DAY

Jesse L. Skipper

Fla. Bar No. 0784990

Suite 500

2600 Ninth Street North
St. Petersburg, FL 33704
Tel . (813) 821-2889

Fax: (813) 823-7478
ATTORNEYS FOR PETI TI ONERS




TABLE OF CONTENTS

Description Pase
TABLE OF CONTENTS . . . . . . . . . . . o x o x e ok
PRELI M NARY STATEMENT . .. %, . % % _ %% % % % % x * i
TABLE OF CITATIONS . . . . .li v v o o & comvccsccsaovnoanasnanass IV
STATEMENT OF THE CASE AND FACTS .. evsese cosmssssssessssmossoss |
STATEMENT OF THE ISSUE wuwwe. .. o oliviiiiii ot isannens 5
SUMARY OF ARGMENT . . . . . . . . . . . . ... R P *. 6
ARGUVENT . . . . . s

I. THE DI STRICT COURT HAD JURI SDI CTI ON UNDER
RULE 9,130(a)(3)(C)(vi) FLA RAPP.P. TO REVIEW
THE TRIAL COURT'S ORDER DENYI NG PETITIONER S

MOTI ON FOR SUMVARY JUDGVENT ASSERTI NG WORKERS
COVPENSATION | MMUNITY, AND THEREFORE THE DI STRICT

COURT ERRED IN DISMSSING PETITIONER S APPEAL .. ........... 1
A The Basis for Supreme Court Jurisdiction, the
Certified Question and the Parties' Basic Arguments . . . . 11

B. The District Court's Construction of the Rule is
Erroneous as a Matter of SyntaX seseesssscscersevevessss 13

C. This Court Has Rul ed That the Rule Provides for
Interlocutory Review of Oders Denying Summary Judgnent
on Wrkers' Conmpensation Immunity, Including in Cases
| ndi stinguishable From the Instant Case, and the Second
District's Decision is Contrary to Such Ruling -........ 13

L. This Court Has Held that the Rule is

I ntended to Provide Interl ocutory Review of

Orders Denying Sunmary Judgnent on Workers'
Conpensation Imunity, Including in Cases

I ndi stinguishable Fromthe Instant Case . . . . . . . . . . . 14

2, The Second District's Holding Erroneously
G ves the Phrase "as a Mtter of Law' a
Meaning Different From its Meaning in

Fla.R.Civ.P. 1. 510 e

3. The Second District's Ruling Cannot be
Reconciled with the Intent of the Rule Because

Few If Any Orders Denying Summary Judgnment

Wul d be Appeal able Under the Second

District's Ruling . . . . . . . . . 18



D. The Lower Court's Ruling is Contrary to the
Overwhel m ng Weight of Precedent, in That the District
Courts Have Uniformly Construed the Rule to Allow
Interlocutory Appeals in Cases Indistinguishable from the
I nstant Case . bttt 0t : P bt 23

E. The Second District's Construction of the Rule and
the Appellate Rules Conmittee's Proposed Amendnent to the
Rule Violate the Legislative Intent of the Wrkers'
Conpensation Statutory Scheme ,,.eecececnsssns crerrsenes 27

F. The Second District's Ruling Provides No Clear and
Principled Test For Determining Appealability Under the

Rule, and Therefore WII Result in Procedural Confusion
and the Wasteful Expenditure of Judicial Resources in
Determining Appealability . s bt rowe 31

G An Appeal abl e Nonfinal Order Need Not Be Final to Be
Appeal abl e . ., ,.ieeeieeiienancnnns G ¥ 4

H. Procedural Problens in the Instant Case Did Not
Result From Petitioners Filing an "Unwarranted

' Appeal " 39
. The Issue of Miltiple Interlocutory Appeals, Raised
. by the Second District, is Irrelevant to the Resolution
Of t he | nst ant Case . . . . . . . . N N IR I R I R Y B R ] L I I I B B NN ) 41
C@K:LUS'G\‘ ......... * 4 % # F 8 A 88 B 8 8 8 8B e 8T R RS & & & & A & & & B BB B W BE BN 43

CERTIFICATE OF SERVICE . . . . . . . . . . . % . L 44




I

PRELI M NARY STATEMENT

Because no record has been prepared at the time of serving
this brief, Petitioner will refer to each record docunent by its
title or an abbreviation of its title, and will refer to a page
and/ or paragraph w thin each docunent if necessary.

The lower tribunal's opinion at issue in this proceeding wll
be referred to as "Opin.", with page nunber references. Tri al
court orders will be referred to as "T.C.0rd." with the date of the
order; District Court orders will be referred to as "D.C.Oxd.",
with the date of the order.

The petitioner Anerican Sign Conpany is sonmetines referred to
as "AsC". The I ower tribunal is soentines referred to as "the
Second District" or "the District Court."

Served and filed herewith is a short appendi x, containing
docunments from Second District Court of Appeal case nunber 96-
02667, which was an aborted second appeal in the instant case that
the lower court referred to in its opinion. The docunents in the
appendix will also be referred to as above and in the form

"App.Doc. A" and "App.Doc. B".
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STATEMENT OF THE CASE AND FACTS

On January 20, 1993, Plaintiff/Respondent Richard Denming was
injured in an accident when the truck-nounted |adder he was
standi ng on col |l apsed due to sudden breakage of steel cables
supporting it. Am.Compl. ¢ 13. He initially filed a products
liability suit against the |adder manufacturer, and j oi ned
Petitioners as defendants in My 1995. Am.Compl. Petitioner
Anerican Sign Co. was Plaintiff's enployer at the time of the
acci dent. Am.Compl. § 9. Petitioner Hastings was a sharehol der,
director, and officer of American Sign Conpany. Am.Compl. § 7. In
order to overcone workers' conpensation inmmunity pursuant to the
exclusive remedy provisions of § 440.11, Florida Statutes,
Plaintiffs alleged that Petitioners were guilty of culpable
negligence, gross negligence, and intentional tort for failing to
properly maintain the ladder. Am.Compl. ¢ 65. Plaintiffs'
pleadings also admtted that the accident occurred within the
course and scope of M. Demmng' s enployment. Am.Compl. § 11.

After taking discovery, both Petitioners noved for sumary
judgment on the grounds that, based on the facts developed in
di scovery, there was no genuine dispute that Petitioners were
entitled to workers' conpensation immunity as a matter of |aw See,
Motion for Summary Judgment, 10/25/95. The trial court denied both
motions, w thout findings or other elaboration. T.C.0rd. 12/27/95.

Petitioners tinely sought interlocutory review under Rule

9.130(a)(3)(C)(vi), Fla.R.App.P. Respondents first raised the

jurisdictional issue in their Answer Brief, arguing that the order




denying Petitioners' motions for summary judgnent was  not
appeal abl e because it did not finally determne as a matter of |aw
that Petitioners were not entitled to workers' conpensation
imunity. Appellees' Answer Brief, pages 3 =~ 12. Respondent s
thereafter noved to dismss the appeal on the same grounds, and
Petitioners filed a response. The District Court  denied
Respondents' nmotion to dismss the appeal by order dated April 2,
1996.

The case was fully briefed and ready for resolution upon
Petitioners' serving their reply briefs on March 19 and March 21,
1996.

Petitioners noved for to stay the action pending appeal, which
the trial court denied. Petitioners filed a notion in the District
Court wunder Rule 9.310(f), Fla.R.App.P. seeking review of the
denial of their nmotion for stay. The District Court denied that
notion in its April 2, 1996 order.

The case went to trial on June 10, 1996. On June 13, at the
cl ose of Respondents' case-in-chief, Petitioners noved for directed
verdict on grounds of workers' conpensation immunity, and the trial
court granted the notions. Thereafter, the trial court entered
judgnent for Petitioners on the directed verdicts. This was error,
because Petitioners' interlocutory appeals were still pending, so
the trial court did not have jurisdiction to enter a final order,

pursuant to Rule 9.130(f), Fla.R.App.P.* Respondents filed a

‘The judgments were submitted by and entered at the instance
of Petitioners' counsel.




notice of appeal from the erroneously entered judgnments. Case No.
96- 2667, Notice of Appeal, 7/1/96, App.Doc. A Petitioners,
recogni zing the judgments should not have been entered, noved to
dismss the appeals and vacate the erroneously entered judgnents.
BY order dated July 19, 1996, the District Court granted
Petitioners' notions, disnmssed the second appeals and vacated the
erroneously entered final judgnents. Case No. 96-2667, D.C.Ord.
7/19/96, App.Doc. B.

The District Court issued its opinion dismssing the
interlocutory appeal on July 31, 1996, and denied rehearing and
rehearing en banc on Septenber 30, 1996. Petitioners thereafter
timely filed a Notice for Discretionary Review

The Second District's opinion certified conflict with Breakers

Pal m Beach, Inc. v. Gloger, 646 So.2d 237 (Fla. 4th DCA 1994) and

Gty of Lake Mary v. Franklin, 668 So.2d 712 (Fla. 5th DCA 1996),

and certified the issue in this case to be a question of great
public inportance and one affecting the efficient admnistration of
justice. Opin. page 26.

The gravanmen of Plaintiff's action is that Petitioner
Hastings, and through him ASC, were allegedly guilty of culpable
negligence and intentional tort for not replacing the |adder cables
which failed. Am.Compl. ¢ 65. However, the appendices to the
parties' briefs before the District Court show a total |ack of
evidence to support the allegation of cul pable negligence. There

was no evidence of wllful conceal ment of a known dangerous

condi tion. There was no evidence of any disabling or renoval of




safety features. There was no evidence of an intent to harm
Respondent Charles Denming. There was no evidence that any
Def endant had know edge of any hazardous condition in the cable

prior to its failure. There was no evidence that Petitioner

Hasti ngs had anything to do with the sign erection side of the

busi ness, of which the |adder trucks and their drivers were a part.




STATEMENT OF THE | SSUE

WHETHER AN  APPELLATE  COURT HAS JURISDICTION  UNDER
9.130(a)(3)(c)(vi), FLA.R.APP.P. TO REVIEW A NON-FI NAL ORDER
DENYI NG A DEFENDANT'S MOTI ON FOR SUMMARY JUDGVENT ASSERTI NG
WORKERS' ~ COWPENSATION | MMUNITY, WHEN THE ORDER DOES NOT FI NALLY
FORECLOSE THE DEFENDANT FROM PRESENTI NG THE DEFENSE AT TRIAL.




SUWARY CF  ARGUMENT

Petitioners seek review of a decision of the Second District
Court of Appeal holding that an order which nerely denies a notion
for summary judgnent asserting workers' conpensation inmmunity is
not reviewable under Rule 9.130(a)(3)(C)(vi), Fla.R.App.P. ("the
Rule"). According to the Second District, only an order which
finally precludes a defendant from asserting workers' conpensation
imunity at trial is appealable. Petitioners disagree and urge
that the Rule allows for interlocutory appeal of any order denying
a duly filed motion for summary judgment asserting entitlement to
wor kers' conpensation immunity. Petitioners urge that the District
Court's construction of the rule is erroneous and that the District
Court therefore erred in dismssing Petitioners' appeal.

The District Court's construction is erroneous as a matter of
synt ax. The Rule provides for appeal of orders "that determne
that a party is not entitled to workers' conpensation immnity as
a matter of law." The position of the phrase "as a matter of |aw
indicates that it nodifies "entitled,” not "determine." If the
intent of the Rule were for the phrase "as a matter of law' to
modify "determne," then it would have provided for appeal of

orders "that deternmine as a matter of law that a party is not

entitled to workers' conpensation immunity." It does not.
The Second District's ruling cannot be reconciled with this
Court's statenments of the intended application of the Rule. This

Court has nade it clear that the purpose of the Rule is to allow

for interlocutory appeal of orders denying a motion for summary




judgnent asserting workers' conpensation imunity. Thus the Court
i ntended for the phrase "as a matter of law' to have the sane
meaning it has in Fla.R.Civ.P. 1.510, governing summary judgnent.
The Second District's holding, that "as a matter of |aw' neans that
non-entitlement to imunity nust be "finally determ ned” so that
t he defense cannot be presented at trial, attenpts to give the
phrase a different meaning.

Furthermore, an order denying sunmmary judgnent wll rarely -
if ever - finally preclude presentation of the defense at trial, so
as to be appeal able under the Second District's construction of the
Rul e. Thus, the Second District's construction of the Rule is
i nconsistent with that of this Court. Particularly in cases |like
the instant case, where prima facie entitlement to imunity is
undi sputed and the plaintiff is attenpting to overcone it by
proving cul pable negligence, the Second District's decision renders
the Rule a virtual dead letter.

The Second District's holding is also inconsistent with the
overwhel m ng weight of precedent fromthis state's district courts,
i ncludi ng the Second District in a prior decision. Since its
promul gation in 1992, the district courts have easily, clearly, and
frequently applied the Rule to review and reverse exactly the sort
of case the Second District dismssed in the instant case. The
Rul e works well, and based on the frequency of its use, is
apparently needed to assure the timely and proper enforcenment of

empl oyers' entitlenent to workers' conpensation imunity. The

District Court should have followed the colloquial maxim "if it




ain't broke, don't fix it", and declined to break with well-
establ i shed precedent.

The Second District and Respondents explicitly argue the
proposition that "finality" is required for an order to be
appeal abl e under the Rule. This proposition is a fallacy: by
definition, an appeal able non-final order need not be final to be
appeal abl e.

The Second District's construction of the Rule is contrary to
the policy and purpose of the workers' conpensation statutory
scheme. The crystal clear intent of the Legislature in creating
the workers' conpensation system and  enacting wor kers'
conpensation immnity, was to take work-place accidents out of the
tort system The aimof the legislative policy is to provide fast,
no-fault conpensation for injured workers, and relieve workers,
enpl oyers, and society at large of the litigation costs associated
wth civil [litigation. To deny an enployer the prospect of
obtaining relief fromthe costs of litigation resulting froma
trial court's erroneous denial of summary judgnment is unjust and
contrary to public policy.

Vile it appears that the crux of the District Court's
jurisdictional test is whether the defendant has been precluded
from asserting workers' conpensation immunity at trial, the
District Court's jurisdictional analysis also turns on: 1) whether
the non-existence of a material fact issue is "evident" from the
record; 2) whether the record shows the trial court has, in an

interlocutory order, "finally determned” the immunity issue; and




3) whether the trial court's determnation was "as a matter of
| aw. " As a result of these related but not co-extensive
formulations of the requisites for appellate jurisdiction, the
Second District's test is subject to a wde range of
interpretations, 1is inpractical to apply, and does not provide a
reasoned, principled and discernible basis for determning which
orders are appeal able and which are not.

In particular, the Second District's jurisdictional test can
be, and has been, interpreted to nean that the non-existence of
material fact issues is a requisite for appellate jurisdiction.
However, the existence or non-existence of material fact issues,
under a summary judgment analysis, is also the issue on the nerits,
not only in this case and but in nearly all reported cases under
the Rule. Thus, by nmaking appealability turn on whether sunmmary
judgment was denied because material fact issues exist, the Second
District's test begs the question on the nerits. It makes a sinple
and clear rule into "a virtual non-rule: the nerits determ ne
jurisdiction, and jurisdiction the nerits.

Li kewi se, the Second District's requirenent that an order have
been decided "as a matter of law' relies on the distinction between
a summary judgment notion denied on the basis of "issues of fact”
and one denied on the basis of "isgues of law" This will
inevitably result in wasteful, hair-splitting argument by parties
and inconsistent, confusing precedents from the appellate courts.

Procedural confusion has already resulted fromthe Second

District's excessively malleable jurisdictional test in the three




nonths since the court's decision. The First District has issued
two opinions which purport to be consistent with or follow the
District Court's opinion in the instant case, but  which
neverthel ess reach the opposite result on indistinguishable facts.

The Second District raised the possibility of nultiple
interlocutory appeals as one rationale for its erroneous
construction of the Rule. O course, that is not at issue in the
instant case. The Second District dismssed Petitioners first and
only interlocutory appeal. Also, the District Court ignores the

di stinction, recognized in ACT Corp. v. Devane, 6728%0.2d4 611 (Fla.

5th DCA 1996), between a motion for sunmmary judgment denied after
conpletion of all appropriate discovery on the grounds that the
trial court feels fact issues remain for the jury, and one denied
because it is premature, in that discovery remains to be taken.
The former is appealable, and this Court should rule in accordance
with Devane that the latter is not. In the alternative, the
problem could be sinply and clearly solved by ruling that a party
is entitled to only one interlocutory appeal under the Rule.

The Second District erred in dismssing Petitioner's
interlocutory appeal, based on an erroneous construction of Rule
9.130(a)(3)(C)(vi), Fla.R.App.P. The District Court's ruling
should be reversed and the instant case remanded for consideration

of Petitioners' appeal on the nerits.
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ARGUMENT

. THE DI STRICT COURT HAD JURI SDI CTI ON UNDER FLA.R.APP.P.
9.130(a)(3)(C)(vi) TO REVIEW THE TRIAL COURT'S ORDER DENYI NG
PETITIONER S MOTION FOR SUMVARY JUDGVENT ASSERTI NG WORKERS'
COVPENSATI ON | MMUNI TY, AND  THEREFORE ERRED I N DI SM SSI NG
PETI TI ONER'S APPEAL.

A The Basis for Suprene Court Jurisdiction, the Certified
Question and the Parties' Basic Arguments.

Hastings petitions this ~court for discretionary review

pursuant to Rules 9.030(a)(2)(A)(v), 9.030(a)(2)(A)(vi), and
9.030(a)(2)(B), Fla.R.App.P. The Second District certified

conflict with decisions of the Fourth and Fifth Districts, and
certified the following question to be of great public inportance
and to affect the efficient admnistration of justice:

DCES AN APPELLATE COURT HAVE JURI SDI CTI ON UNDER RULE
9.130(a)(3)(Cc)(vi), FLA.R APP. P. TO REVI EW A NON- FI NAL
CRDER DENYING A MOTION FOR SUMVARY JUDGVENT ASSERTI NG
WORKERS' COWPENSATION | MMUNITY WHEN THE ORDER DCES NOT
CONCLUSI VELY AND FINALLY DETERM NE A PARTY'S NON-
ENTI TLEMENT TO SUCH | MMUNI TY, AS A MATTER OF LAW BECAUSE
OF THE EXI STENCE OF DI SPUTED MATERI AL FACTS, SO THAT THE
EFFECT OF THE ORDER IS TO LEAVE FOR A JURY'S
DETERM NATI ON THE | SSUE OF WHETHER THE PLAI NTIFF' S
EXCLUSI VE REMEDY 1S WORKER S COWPENSATI ON BENEFI TS?

Opin. page 26.

As the District Court's certified question indicates, the
issue in this <case is the proper construction of Rule
9.130(a)(3)(C)(vi), Fla.R.App.P. The Rule provides:

(3) Review of non-final orders of lower tribunals is

limtedtothosethat...(C) determne... that a party

Is not entitled to workers' conpensation inmunity as a

matter of |aw

Petitioners urge that the Rule allows for interlocutory appeal

of an order denying a defendant's duly filed nmotion for sunmary

judgment asserting the exclusivity provisions of §440.11, Florida

11




Statutes, comonly referred to as workers' conpensation imunity.
Petitioners urge that such an order is appealable even if the Trial
Court has denied the notion on the grounds that the trial court
found that issues of fact remain for determ nation by the jury, or
if, as here, the basis for the trial court's ruling cannot be
di scerned either from the order or from the record.

Respondents have argued, and the District Court has agreed,
that this rule authorizes an interlocutory appeal only when the
trial court has finally determ ned that an enployer is not entitled
to workers' conpensation immunity, so that the enployer/defendant
is precluded from presenting a workers' conpensation immunity
defense at trial. O, to state it in the converse, Respondents
have argued that where the trial court nerely denies sunmary
judgrment on a finding that issues of fact remain for the jury, such
an order is not appealable. The District Court also bases
jurisdiction on whether the defendant's entitlenent to workers'
conpensation immunity is "evident" from the record, on whether the
trial court's determnation was "as a matter of law' or not, and on
whet her the record shows the "facts . . . were so fixed and definite
that the court was in a position to determne [the inmmunity issue]
clearly and conclusively, beyond doubt". Opin. pages 5 - 9.

Moreover, according to the District Court, if the basis for
the order is not apparent on its face, an appeals court should
review the record to discern the basis of the trial court's

decision, in order to determ ne appealability. Opin. page 8.

12




B. The Second District's Construction of the Rule is Erroneous as

a Matter of Syntax.

The Second District and Respondents have sinply ms-construed
the wording of the Rule. As Judge Klein pointed out in Breakers

Pal m Beach, Inc. v. Goger, if the intent of the rule was as urged

by the Second District and Respondents, an alternative, unanbiguous
word order was avail abl e. In G oger the court reasoned:

If the words "as a matter of |aw' had been placed at
the beginning of the amendment, rather than at the end,
appel l ees’ argunent would be persuasive. Under that
scenario the rule would permt review of non-final orders
which determne "as a matter of law that a party is not
entitled to workers' conpensation inmmunity". The key
words, when placed at the beginning, nodify "determ ne".

By placing the words at the end, however, the court
gave the anmendnent a broader neaning. They nodify
"entitled". The denial of defendant's notion for summary
judgment, because there were issues of fact, is an order
determining that the defendant is "not entitled to
wor kers' conmpensation immunity as a matter of law'. W
therefore deny the motion to dismss.
646 So.2d at 238.

Judge Klein's reasoning is still the nost cogent on this
issue. This Court should approve G oger and adopt Judge Klein's
reasoning as the proper construction of the Rule.

C. This Court Has Ruled That the Rule Allows Interlocutory Review

of Oders Denying Summary Judgment on Workers' Conpensati on

| mMunity, Including in Cases Indistinguishable From the | nstant

Case, and the Second District's Decision is Contrary to Such

Rul i ng.
Decisions of this Court establish that the purpose of the Rule

is to allow for interlocutory appeal of orders denying a notion for
summary judgnment asserting workers' conpensation inmunity. The
Second District's ruling in the instant case is contrary to such
intent and therefore contrary to the |law as announced by this

Court.
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1. This Court Has Held that the Rule Allows
Interlocutory Review of Oders Denying Summary Judgnent
on Wrkers' Conmpensation Immunity, Including in Cases
| ndi stingui shable From the Instant Case.

This Court pronmulgated the Rule in 1992 in Mndico v. Taos

Construction, 605 So.2d 850 (Fla. 1992). Prior to Mndico, there

was authority for the proposition that interlocutory review of an
order denying workers' conpensation imunity was available by way

of wit of prohibition, under Wnn-Lovett Tanpa v. Mirphree, 78

S0.2d 287 (Fla. 1954). In Mandico, the Fourth District reviewed by

wit of prohibition the trial court's denial of the defendant's
motion for summary judgnment asserting workers' conpensation
imunity, and reversed. 605 So.2d at 852. This Court affirmed the
District Court's decision. Id. at 855. However, the Court held
t hat prohibition was not the proper vehicle for obtaining such
review, and instead anmended Rule 9.130 to add the provision at
issue in the instant case. Id. at 854-855. Thus Mandico inplicitly
and by definition stands for the proposition that the Rule is
intended to allow interlocutory review of orders denying sumrmary
judgment on workers' conpensation immunity.

Even nore clear is this Court's ruling in Rambs v. Univision

Hol di ngs, 655 So.2d 89 (Fla. 1995). In Ramps, as in the instant
case, the trial court denied the defendant's nmotion for summary
j udgment asserting worker's conpensation I mmunity, and the

def endant took an interlocutory appeal under the Rule. Id. at 90-

91. The district court reversed the trial court, holding that the
defendant, a property owner, was entitled to immunity in a suit by

the enployee of a sub-contractor. Id. at 90. On conflict review

14




before this Court, the defendant/property owner conceded that the
district court had erred in holding that inmunity applied, but
urged this Court to affirm on the grounds that the owner had been
entitled to sunmary judgnment anyway under general negligence
principles. 1d. at 90-91. This Court declined to consider such
arguments, because the general negligence issue "did not present
the basis for the district court's jurisdiction of this
interlocutory appeal."” Id. at 91. The Court reasoned that:

A district court is generally wthout jurisdiction to
review a nonfinal order denying a notion for summary
j udgmnent . In Mandico v. Taos Construction, Inc., 605
So.2d 850 (Fla. 1992), we provided a limted exception to
that rule by amending Florida Rule of Appellate Procedure
9.130. The rule was intended to pronote early resolution
of cases in which it is evident that the worker's
exclusive renedy is workers' conpensation. W decline to
extend the limts of the rule to permt consideration of
the nerits of Univision's notion for sunmary judgment on
grounds other than workers' conpensation imunity. Nor
should district courts permt rule 9.130(a)(3)(C)(vi) to
be used as a conduit through which to seek interlocutory
appeals of denials of motions for sunmary judgment on
grounds other than workers' conpensation inmmunity.

Thus, Ranps expressly and repeatedly nakes clear that the
intent of the Rule is to provide for review of orders denying a
motion for sunmmary judgment asserting workers' conpensation
i mrunity.

Any attenpt to restrict the generality of the Court's
statenents in Ranps to the facts of that case nust fail. First,
there is not the slightest hint of qualification in the |anguage of
Ramos.  Furthernore, in a footnote, this Court specifically cited

three additional cases as instances in which interlocutory review
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under the Rule is appropriate. Id., note 2, citing Holnmes County

School Bd. v. Duffell, 651 So.2d 1176 (Fla. 1995), Kennedy V.

Mor ee 650 So0.2d 1102 (Fla. 4th DCA 1995), and Ceneral Mbtors

Acceptance Corp. wv. David, 632 So0.2d 123 (Fla. 1st DCA), review

di smissed, 639 So.2d 976 (Fla. 1994).

Kennedy v. Mdrree, gupra, is indistinguishable from the instant

case. In Kennedy, as in the instant case, an enployee sued his
enpl oyer's officers and directors for workplace injuries. 650 So,2d
at 1105. In that case the injuries resulted from a cable having
been left on the roof where the plaintiff was working. Id. The
def endants noved for summary judgnment asserting that they were
entitled to workers' conpensation imunity unless they had acted
wi th cul pable negligence. 1Id. The enployee/plaintiff agreed that
cul pable negligence was the applicable standard, but contended
nunmerous issues of material fact remained for the jury. Id.
Principally, the plaintiff asserted facts from which a jury could
have inferred that the defendants had actual know edge of the
dangerous condition, and asserted that the conscious decision to
| eave the cable on the roof constituted an OSHA violation. Id. The

trial court denied the notion for summary judgment wi thout stating

its reasons. Id. The Fourth District accepted jurisdiction and

reversed, holding that the facts, even viewed in the light nost

favorable to the plaintiff, did not denonstrate the |evel of

cul pability sufficient to overcome workers' conpensation inmmunity.
1d. at 1104.

The issue in the instant case is identical; i.e., whether
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there is any genuine issue of fact that Petitioners commtted
cul pable negligence or intentional tort. Petitioners urged in the
trial court that, based on the facts developed in discovery, and
viewing such facts nost favorably to the plaintiffs, no material
fact issue existed, so that Petitioners were entitled to judgnent
as a matter of law. Respondents argued to the contrary. The trial

court denied Petitioners' notions wthout stating its reasons.

Thus, the Court has already expressly approved interlocutory

review in a case on all fours wth the instant case. | f
interlocutory review was appropriate under the facts of Kennedy, it
Is appropriate in the instant case. Furthernore, Ranpbs makes it

i ndi sputably clear that the purpose of the Rule is to allow
interlocutory appeal of an order denying a notion for sunmary
judgment asserting workers' conpensation inmmunity. The order
appealed from in the instant case is such an order.

2. The Second District's Holding Erroneously Gves the

Phrase "as a Matter of Law' a Meaning Different From its

Meaning in Fla.R.Civ.P. 1.510.

A logical corollary of the Court's intent to allow review of
orders denying summary judgnment is that the phrase "as a matter of
law' in the Rule refers to Fla.R.Civ.P. 1.510 and has the sane
meaning as it does in that rule. Rule 1.510 governs sunnary
judgrment proceedings and provides that summary judgnent shall be
rendered if "there is no genuine issue of naterial fact and that
the nmoving party is entitled to judgnment as a matter of law "

Petitioners submt that, for purposes of summary judgnment, it

is fundanental that the application of a |legal doctrine to a set of
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facts is a question of law.  For example, in the instant case, the
application of the doctrine of cul pable negligence to the facts of

the instant case is a question of |aw

However, the Second District holds that "as a matter of law"
means that non-entitlenent to imunity nust be "finally determ ned"
so that the defense cannot be presented at trial. The Second
District's apparent intent is to restrict interlocutory appeals to
those very few cases where resolution of the immnity issue depends
on the resolution of sone abstract, free-standing "question of
| aw'. Thus the Second District attenpts to give the phrase, and
thereby the Rule, a neaning different from that intended by this

Court.

3. The Second District's Ruling Cannot be Reconciled
wth the Intent of the Rule Because Few If Any Orders

Denying Sunmary Judgnment Would be Appeal able Under the

Second District's Ruling.

The District Court's construction of the Rule cannot be
squared with the Suprenme Court's intent as announced in Mandico and
Ramos. The Second District would require an order which finally
forecloses the defendant/enployer from presenting a workers'
conpensation immunity defense. As the Second District admtted in

footnote 4 of its opinion, an order nerely denying a defendant's

motion for summary judgment could only rarely, if ever, foreclose
an immunity defense. Since it is precisely such an order which
this Court has stated it intended to nake appeal able, the Second
District's ruling is in error.

The Second District's test nakes even |ess sense in cases |ike

the instant case where the plaintiff concedes that the injury
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occurred in the course of enployment with the defendant, so that
wor kers' conpensation immunity is not really a defense that the
def endant nust prove, but instead operates to raise the standard of

negligence or fault that the plaintiff nust prove. See, Fisher v.

Shenandoah Gen. cConstr. Co., 498 So.2d 882 (Fla. 1986), Lawton V.

Al pine Engineered Prods., 498 So.2d 879 (Fla. 1986), Eller V.

Shova, 630 So.2d 537 (Fla. 1993)(amendment to § 440.11, Fla. Stat.

"raised the degree of negligence necessary to maintain a civil tort

action against policymaking enployee..."). In such cases there is
no "defense" to be "finally determned’, in the sense of being
excluded as an issue at trial. The plaintiff wll still have to

prove cul pable negligence. Therefore, under the Second District's
test, in cases like the instant case there will never be a right to
an interlocutory appeal under the Rule.

In cases in which workers' conpensation imunity is presented
as a defense, the Second District apparently foresees that in sone
i nstances the parties may understand from the oral or witten
arguments presented to the trial court, or from the trial court's
comrents at the summary judgnent hearing, what the basis for the
trial court's ruling is. The Second District apparently intends
that the parties present such apocrypha to the appellate court as
the basis for determining jurisdiction. However, such fragnmentary
and indirect evidence hardly seenms a suitable basis for determning
appel l ate jurisdiction.

In nost instances, an immunity defense wll not be finally

foreclosed, in the sense that the court has taken sone concrete
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action excising the issue from the case, until the trial court has
rejected the defendant's proposed jury instructions on inmmunity at
trial. It is hard to imagine a more i nopportune time for an
interlocutory appeal. An appeal so late in the gane could serve
only to inpede the orderly and | ogical progress of a case from
conmplaint to trial.

This was essentially the situation in Gty of Lake Mary V.

Franklin, 668 80.2d 712 (Fla. 5th DCA 1996). In Franklin the tria
court denied the defendant's summary judgnment notion asserting
wor kers' conpensation immunity wthout comrent, and nine nonths
| ater denied the defendant's requested jury instruction on the sane
issue. 668 $o0.2d at 713. In that case, the defendant attenpted to
appeal after the jury instruction order, albeit seeking review of
both orders. Id. The Fifth District correctly dismssed the entire
appeal because (1) it was untinely as to the sumary judgnent
order, which was otherw se appeal able, and (2) the jury instruction
order was not appeal able under the Rule. Id. Since the order
denying summary judgnent had been the appeal able order under the
Rule, the court concluded that the defendant had mssed its chance
for an interlocutory appeal. 1d.

There is no discussion in Franklin of the proceedings in the
trial court pending the appeal, but the original appellate opinion
was dated Decenber 22, 1995, 11 nonths after the order appealed
from Therefore it can be fairly deduced that either the trial had
to be continued or the case went to trial while the appeal was

pendi ng. Either outcone is undesirable as a matter of judicial
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econony and the efficient administration of justice.

Adoption of the Second District's jurisdictional test would
make the defendant's error in Franklin the standard procedure.
Orders denying jury instructions on workers' conpensation inmmunity
woul d be appeal able, instead of orders denying notions for sumary
judgment as this Court has stated was the Rule's intended
appl i cation. This will cause nore, not |ess, delay, procedural
confusion and waste of judicial resources.

O her orders which could conceivably nmeet the Second
District's jurisdictional test are orders granting a plaintiff's
notion to strike, or for partial summary judgnment on, a defendant's
imunity defense. However, these orders are rare and are not
orders denying a nmotion for summary judgnment, as the Court has
stated is the Rule's intended application.

The foregoing shows that very few orders could neet the Second
District's requirenents for appealability, rendering the Rule a
virtual dead letter. However, it appears that rendering the Rule
a dead letter may be precisely the Second District's intention,

based on the court's quotation from Traveler's Ins. Co. v. Bruns,

443 S0.2d 959 (Fla. 1984), that "the thrust of rule 9.130 is to
restrict the nunber of appealable final orders." The Second
District cites this statement from Bruns apparently as authority
for the proposition that the Rule was neant to decrease
interlocutory appeals, not increase them However, Bruns, and the
intent behind the adoption of Rule 9.130 in 1977, could hardly be

| ess applicable. First, the clear meaning of this Court's
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statement in Bruns was that Rule 9.130 was neant to restrict the

nunber of interlocutory appeals as conpared to practice under the

prior rules of appellate procedure. However, there was no rule

anal ogous to the Rule in question here under the prior rules of
procedure. Bruns concerned a different rule, and was decided in
1984, before the Rule in question here was even a gleamin the
judicial eye. It should also be noted that, as a practical nmatter,

the Supreme Court overruled Bruns in Canal Ins. Co. v. Reed, 666

So0.2d 888 (Fla. 1996). Therefore, Bruns., and its statenents

regarding the history of Rule 9.130, have no bearing on the instant
case. To the contrary, as Respondents admtted in their Answer
Brief in the District Court, when this Court amended Rule 9.130 in

Mandi co, by definition it intended to expand appellate jurisdiction

over interlocutory orders. Appellee Answer Brief, page 8.

Finally, the Appellate Rules Committee of the Florida Bar has
also contributed to the discussion of the intent of the Rule. It
woul d have this Court amend the Rule to conport with the Second
District's ruling, "to nore clearly reflect the conmttee's intent
when it first proposed the adoption of the rule." (enphasis added)'
However, the Court, not the Committee, initiated the adoption of
the Rule in Mandico. Furthernore, regardless of any role the
Committee may have had in the Rule's adoption, the "intent" behind

the Rule is ultinmately the Court's, not the Commttee's. The

‘petition to Adopt on an Emergency Basis an Anendnent to

Florida Rule of Appellate Procedure 9.130(a)(3)(C)(vi) and Florida
Rule of Appellate Procedure Rule [sic] 9.100(¢c), Original

Proceeding case nunber 87,134, page 1.
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Court's pronouncenments on what it nmeant in adopting the Rule are
unqualified: the purpose of the Rule is to allow interlocutory
appeals from orders on sunmary judgnent notions.

D. The Lower Court's Ruling is Contrary to the Overwhel m ng
Weight of Precedent, in That the District Courts Have Uniformy
Construed the Rule to Allow Interlocutory Appeals in Cases
Indistinquishable from the |nstant Case.

The Florida Supreme Court is not the only Florida court to
have construed the Rule to allow for interlocutory appeal in cases
like the instant case, wthout the added elenment of finality that
woul d be required under the Second District's construction. Prior
to the Second District's jurisdictional experiment, Florida's
district courts had clearly and easily applied the Rule in numerous
cases. The Second District's ruling in the instant case breaks
with the overwhelm ng weight of precedent from the other district
courts, and prior precedent from the Second District, and should be
reversed.

In the instant case the lower court certified conflict wth

Breakers Palm Beach, Inc. v. doqger, 646%0.2d 237 (Fla. 4th DCA

1994), and Cty of lLake Mary v. Franklin, 668 So.2d 712 (Fla. 5th

DCA 1996). The courts in both these cases expressly considered the
argument advanced by Respondents and the |lower court in the instant
case, and concluded that an order need not finally determne there
is no workers' conpensation imunity in order to be appeal abl e
under the Rule. 646 $o.2d at 237, 668 So.2d at 714. These cases
adopt the correct construction of the Rule, and should be approved.

Li kewise, in Ross v. Baker, 63280.2d 224 (Fla. 2d DCA 1994),

the Second District itself stated that "we conclude that the

23




suprene court intends for us to review' an order denying summary
judgment on workers' conpensation inmunity, even where "such orders
may nerely establish that the trial court currently views the issue
of immunity to involve unresolved factual questions as well as
| egal questions.” 632 So.2d at 225. The court below attenpted to
di stingui sh Ross by characterizing the foregoing discussion as
dicta. Opin. pages 13-14. The Ross court, as well, was correct in
its construction of the Rule.

Furthernmore, in a host of other cases indistinguishable from
the instant case, the district courts have held that an order
denying a notion for summary judgnment asserting workers'
conpensation immunity was an appeal able non-final order under the

rul e. Kennedy v. Moree, 650 So.2d 1102 (Fla. 4th DCA 1995),

Pi nnacle Constr. Co. v. Alderman, 639 So0.2d 1061 (Fla. 1st DCA

1994), Emergency One v. Keffer, 652 So.2d 1233 (Fla. 3rd DCA 1995)

Mekamy Oaks, Inc. v. Snyder, 659 So.2d 1290 (Fla. 5th DCA 1995).

Every one of these cases turned on the existence of an issue of
material fact as to the defendant's alleged cul pable negligence.
In each case, the appellate opinion revealed that the trial court
had denied summary judgment in the belief that material fact issues
remai ned. In no case had the trial court finally precluded the
defendant from presenting the immunity defense at trial. In each
case the district court accepted jurisdiction and reversed. No
concei vabl e basis exists for distinguishing these cases from the
i nstant case.

In particular, the foregoing cases underm ne the Second
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District's holding that review is appropriate only when the record
shows the pertinent facts were "fixed and definite". Opin. page 8.
In each case, the court made a point of basing its holding for the
def endant/enpl oyer on the factual record viewed "in the light nost

favorable" to the plaintiff. Mekamy OGaks, 659 $o0.2d at 1291 ("The

facts are in dispute, but those nobst favorable to [the plaintiff]
are the following"), Kennedy, 650 So.2d at 1104, ("even if we view
the facts in the light nost favorable to the plaintiff"), Pinnacle
Constr., 639 so.2d at 1062 ("the factual record is construed in the
light nost favorable to plaintiffs"; "for present purposes we
assunme, but do not decide, that the [defendant] had the obligations

outlined by plaintiffs"), Emergency One, 652 So.2d at 1233, ("Wen

all facts are viewed in the light nost favorable to the plaintiffs,
they do not denonstrate the level of culpability necessary to
overcome  defendants' entitlement to workers' conpensati on
I muni ty").

Clearly, the facts in the cases just discussed were no nore
settled than those in the instant case. Facts which are
"crystallized" and "fixed and definite" need not be viewed or

construed in a light nore or |less favorable to either party to

determne their legal effect. Instead the foregoing cases are
exanpl es of typical summary judgnent anal ysis. The issue is
whether there is a genuine issue of mterial fact. | f the non-

movi ng party cannot sustain its position even when factual disputes
are resolved in its favor, then those disputes are not "material"

and should not preclude sumary judgnent.
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The Second District's ruling in the instant case is contrary
to the foregoing cases. It would overturn their conmon-sense,
everyday application of well-tested sunmary judgment principles to
the nerits of cases like the instant case, and instead require a
nore restrictive, nore difficult to apply, hair-splitting test
merely to determine jurisdiction. The foregoing cases show clearly
how the Rule should work, and that it does work. As it did in
Ramos, this Court should again approve the construction of the Rule
which Florida's appellate courts have followed and applied in the
majority of cases.

In contrast to the precedent supporting Petitioners, the
Second District's construction of the Rule has a very short
ancestry. Respondents' argunent first saw the light of day in a

di ssenting opinion by Judge Sharp in J.B. Coxwell Contracting, |nc.

v. Shafer, 663 So.2d 659 (Fla. 5th DCA 1995). On March 1 of this

year the Fifth District issued two conflicting opinions, Ctv of

Lake Mary v. Franklin, 668 So.2d 712 (Fla. 5th DCA 1996) and

Integrity Honmes of Central Florida v. Goldy, 672 So.2d 839 (Fla.

5th DCA 1996). As discussed elsewhere herein, Franklin follows
G oger and Ross in rejecting the Second District's "finality" test.
However, 1in that case Judge Harris concurred specially to say that
he disagreed with Ross and {doger, and that "Mandico only permts
appeal s of orders denying summary judgment when the judge, based on
uncontroverted facts, finds that workers' conpensation inmmunity
does not exist." 668 So.2d at 714. In Goldy, in a very short

opinion, the Fifth District dismssed an appeal under the Rule on
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the rationale that "there is nothing in the instant record
denmonstrating that the trial court found that Integrity Hones was

not entitled to the imunity defense as a matter of law." 672 So.2d

at 839 (enphasis in original). Thereafter, the Second District
picked up the ball, and in fairly rapid succession decided Pizza

Hut of Anmerica v. Mller, 674 so.2d 178 (Fla. 2d DCA 1996),

American Tel evision and Conmunication Corp. v. Florida Power Corp.,

21 Fla.L.Weekly D1668 (Fla. 2d DCA July 17, 1996), and the instant
case on July 31.

Petitioners urge that this brief jurisdictional experinment be
term nated decisively and soon. The Second District's construction
of the Rule is contrary to overwhel ming precedent. Precedent shows
that the courts have been applying the Rule easily, consistently
and often. The Second District's change in the law should not be
approved.

E The Second District's Construction of the Rule and the

Abpel | ate Rul es Committee's Proposed Anendnent Vi ol ate the

Legislative Intent of the Wrkers' Conpensation Statutory Schene.

The Second District's construction of the present Rule, and
the Appellate Rules Commttee's proposed change to the Rule,
violate the spirit and intent of the workers' conpensation
statutory schene. The intent of the legislature in creating the
wor kers' conpensation system and enacting workers' conpensation
immunity, was to take work-place accidents out of the tort system
to provide fast, no-fault conpensation for injured workers, and to
relieve workers, enployers, and society at large of the litigation

costs associated with civil litigation arising out of work-place
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i njuries. Requiring an enployer to bear the costs of litigation
after a trial court's erroneous denial of summry judgnent is
contrary to the intent of the statutory system unjust, and bad
public policy.

The intent of the W rkers' Conpensation Act, and the central
role the exclusivity provisions of §440.11 play in that system are
wel | docunented. First, 5440.015, Fla. Stat. (1995) makes a fornal

statement of legislative intent for the Act as a whole. It

provides, 1inter alia, that the "workers' conpensation system in
Florida is based on a mutual renunciation of common-law rights and
def enses by enployers and enployees alike," indicating the
intention that workers' conpensation benefits displace tort
renmedi es. Furthernmore, the statute refers to "quick and efficient
delivery of .*. Dbenefits . . . at a reasonable cost to the enployer,”
and an "efficient and self-executing system" as goals of the
wor kers' conpensation statutes. § 440.015, Fla. Stat. (1995).
Simlarly, in Millarkey v. Florida Feed MIls, 268 so.2d 363

(Fla. 1972), this Court stated:

Third, the concept of exclusiveness of renedy enbodied in
Fla.Stat. § 440.11, F.S. A appears to be a rational
mechani sm for making the conpensation system work in
accord with the purposes of the [Wrkers' Conpensation]

Act. In return for accepting vicarious liability for all
wor k-r el at ed injuries regardl ess of fault, and
surrendering his traditional defenses and superior
resources for litigation, the enployer is allowed to

treat conpensation as a routine cost of doing business
whi ch can be budgeted for w thout fear of any substanti al
adverse tort judgnents. Simlarly, the enployee trades
his tort renedies for a system of conpensation without
contest, thus sparing himthe cost, delay and uncertainty
of a claimin litigation."

268 So.2d at 366.

28




Li kewi se, Judge Altenbernd, dissenting in Shova v. Eller, 606

So.2d 400 (Fla. 2d DCA), reversed, 630 So.2d 537 (Fla. 1993),
reasoned that "in exchange for ,,, [a] difficult, expensive, and
ti me-consumng lawsuit concerning the safety of her workplace, the
workers' conpensation statute gives [the injured enployee] the
ability to quickly recover a significant portion of her danmages
wi thout regard to fault."” 606 So.2d at 408 (Altenbernd, J.,
di ssenting).

The Legislature's use of the word "immunity" in § 440.11 is
not intended nmerely to provide another arrow in an enployer's
quiver of tort litigation defenses. It expresses the Legislature's
intent that the enployer not be sued in the first place. In Eller
v. Shova, 630 So.2d 537 (Fla. 1993), this Court quoted from the
| egislative history of the 1988 amendnent to § 440.11, stating the
intent of the statute to be that:

Managenent per sonnel will no |onger i ncur costs

associated with tort suits for certain acts which they

commit in their nmanagerial capacity. This should serve

to reduce their liability expenses.

630 So.2d at 541.

The Supreme Court's decision in Mandico, to give parties
asserting workers' conpensation immunity a right to appeal a trial
court's erroneous refusal to give effect to such immunity, helps to
i npl ement a central goal of the workers' conpensation system the
avoi dance of litigation costs. Early resolution of the imunity
issue serves to protect the enployer from the expenses and

di sruptions of unwarranted tort litigation. Denial of the right to

an interlocutory appeal weakens a central part of the "bargain" of
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the workers' conpensation system the enployers' freedomfrom
vexatious lawsuits in return for no-fault responsibility for all
work-related injuries.

The record before the District Court showed that the trial
court erred in denying Petitioners' notions for sunmary judgment.
As argued in Petitioners' Brief below, and as the record shows,
there was sinmply no evidence of the extreme |evel of wongdoing
necessary to overcone workers' conpensation immunity. The case |aw
requires a level of conscious wongdoing many orders of magnitude
beyond what the evidence in this case could possibly show in order

to overcone workers' conpensation inmmunity. Fi sher v. Shenandoah

Gen. Constr. Co., 498 so0.2d 882 (Fla. 1986), Lawton Vv. Al pine

Engi neered Prods., 498 So0.2d 879 (Fla. 1986), Eller v. Shova, 630

S0.2d 537 (Fla. 1993), Emergency One, Inc. v. Keffer, 652 So.2d

1233 (Fla. 1st DCA 1995), J.B. Coxwell Contracting, Inc. v.Shafer,

663 So0.2d 659 (Fla. 5th DCA 1995), Kennedy v. Miree, 650 $o0.2d 1102

(Fla. 4th DCA 1995), Mekany Qaks, Inc. v. Snyder, 659 So.2d 1290

(Fla. 5th DCA 1995).

Petitioners were entitled to inmmunity as a matter of |aw.
There was no genuine issue of fact remaining for the trier of fact.
If the basis for the trial court's denial of summary judgnent was
that fact issues remmined, the trial court erred on that point.
Forcing Petitioners to stand trial due to such an error violates
the policy and purpose of the workers' conpensation system The
Florida Rules of Appellate Procedure should, and do, provide an

i medi ate appellate remedy for such an error. The Second District
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erred in refusing to follow that rule and relieve Petitioners of
the burdens of this unwarranted |awsuit.

F. The Second District's Ruling Provides No Oear and Principled

Test For Determning Appealability Under the Rule, and Therefore

WIl Result in Procedural Confusion and the Wasteful Expenditure of

Judicial Resources in Deternmning Appealability.

Ironically, the Second District takes what should be a clear,
easy-to-apply rule, and propounds a jurisdictional test that 1is
certain to confound forever after. The Second District's holding
requires the reviewing court to inquire whether entitlenent to
immunity is "evident" from the record, and whether the notion was
deni ed because the trial court found fact issues remaining for the
jury. The Second District's jurisdictional test begs the question:
whet her the record shows that the defendant is entitled to workers'
conpensation imunity is the issue on the nerits. Making it the
jurisdictional test turns logic on its head.

To a 100% probability, the Second District's jurisdictional

test will turn into a determnation of whether the review ng court

feels there are remaining factual issues, so that the issue on the
merits will determne jurisdiction. Petitioners are so certain in
this prediction because it has already cone to pass in the three
nmonths since the District Court's decision in the instant case.

Both Walton Dodge Chrysler-Plymouth Jeep and Eagle v. H C.  Hodges

Cash & Carry, 21 Fla.L.Weekly D2004 (Fla. 1st DCA Septenber 4,

1996), and Qustafson's Dairy v. Phiel, 21 Fla.L. Wekly D2146 (Fla.

1st DCA Septenmber 30, 1996), while purporting to follow or be
consistent with the District Court's opinion in the instant case,

reach the opposite result on facts indistinguishable from those of
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the instant case.

In Walton Dodge, the plaintiff was injured while trying to

replace a flagpole on the enployer's prem ses. Some of the
enpl oyer's enployees had first attenpted to borrow a scissors truck
from the local power conpany to aid in erecting the flagpole. The
power conpany declined, and warned the enployees, including the
plaintiff, that such a maneuver would be dangerous due to the
exi stence of high voltage lines nearby. The enpl oyees then
borrowed a truck from soneone else, and attenpted the erection,
resulting in the plaintiff's injury when the pole canme into contact
with the power |ines.

The issue in Walton-Dodge, as in the instant case, was whet her

the enployer's conduct was so egregious that it was not entitled to
workers' conmpensation immnity, which otherw se applied.?

The court in _WAlton-Dodge accepted jurisdiction and reversed,

holding that "there is no evidence to support a finding that the
enpl oyer engaged in an intentional act designed to result in, or
that was substantially certain to result in, injury or death to the
enpl oyee."” 1Id. at 2006. In the instant case, Petitioners asserted
the same grounds for summary judgnent to the trial court, got the
sane result, and nade the sane argument for reversal in the
district court. The cases are indistinguishable for purposes of

the jurisdiction issue.

*In WAl ton-Dodge the enployer was sued on a third-party claim
by the party that had lent the truck, whom the plaintiff had
initially sued. The court in Walton-Dodge held that the sane
standards applied as would have if the plaintiff had sued the
enpl oyer directly. 21 Fla.L.Weekly at D2004.
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On that issue, in a footnote, the Walton-Dodge court stated:

In light of our determnation that clearly and
conclusively there were no disputed issues of fact and
that the notion and order were based on the exclusivity
provisions of §440.11, Fla. Stat. (1993), we have
jurisdiction to review the matter under rul e
9.130(a)(3)(Cc)(vi), Fla.R App.P., wunder either the test
promul gated in Hastings v. Demming, 21 Fla. L. Wekly
D1756 (Fl a. 2d DCA July 31, 1996), or the test
promul gated in Breakers Palm Beach, Inc. v. doger, 646
So0.2d 237 (Fla. 4th DCA 1994).

21 Fla.L.Weekly at D2006. (Enphasis added).

Thus, the \Walton-Dodge court clearly and expressly determ ned

appeal ability based on the district court's finding that there was

no genuine issue of fact. Just as clearly, the trial court in

Wal ton-Dodge felt there was an issue of fact. Wl ton-Dodge and the

instant case absolutely cannot be reconciled, yet the \Walton-Dodge

court purports to be deciding the issue consistently with the

Second District's ruling in the instant case.

The dissent in Walton-Dodge, while urging the First District

to follow the Second District, was |ikew se unable to separate the

trial court's determ nation that fact issues remained fromthe

dissenting judge's opinion that the record showed a disputed issue

of fact. The dissent baldly states: "I would dismss this appeal
because 'there are unresolved issues of fact as to whether or not
the appellant was entitled to imunity"', and goes on the point in

the record to fact issues precluding summary judgnent. Id. at

D2006. The author of the dissent spends hardly one word bothering

to argue the trial court's basis for denial of the summary judgnent

mot i on.
The point could not be nore clearly made: t he Second
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District's construction of the Rule nakes jurisdiction turn on the
merits; if the appellate court agrees with the trial court's
determnation that a fact issue existed, the result is dismssal
instead of affirmance.

This is topsy-turvy. \hether the trial court was correct or
not is the nerits of an appeal, not jurisdiction, In an appeal
under the Rule in question here, the issue on the nerits should be
whet her an issue of material fact existed precluding summary
j udgment . If so, the trial court was correct, the order should be
affirmed, and the case should be remanded w thout prejudice to the
defendant to assert the immunity issue at trial. If, on the other
hand, the district court determnes there was no genuine issue of
material fact, the trial court erred and the order should be
reversed with judgnment entered for the defendant. Under the Second
District's test, every appeal under the Rule wll be effectively
decided on a nmotion to dismss, instead of on the briefs.

The opinion in Qustafson's Dairy v. Phiel, 21 Fla. L. Wekly

D2146 (Fla. 1st DCA Septenber 30, 1996), exhibits the sane

i nconsi stency as \Walton-Dodge. In Phiel, the plaintiff was injured

in the course of enploynment when he reached his hand into a machine
used for trimmng plastic mlk jugs at a dairy. 21 Fla. L. Wekly
at  2146. He initially sued the nmachine's manufacturer, and |ater
sued his enployer on the basis that certain safety devices were
installed but inoperable at the time of the accident. Id.

Li ke the instant case, the enployer noved for sunmmary judgnent

asserting workers' conpensation imunity. Id. As in the instant
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case, "[tlhe trial court denied the notion wthout explanation."
Id. The substantive issue was the same as in the instant case:
whet her the evidence showed conduct sufficiently egregious to
anobunt to an "intentional act," so as to overcone workers’
conpensation imunity. Id. at 2147. Thus, |ike Walton-Dodge, Phi el
is procedurally and substantively indistinguishable from the

i nstant case. And, |ike \Walton-Dodse, but contrary to the result

in the instant case, the Phiel court accepted jurisdiction and
reversed on the grounds that there was no genuine issue of fact
precluding the enployer's entitlenment to workers' conpensation
I mmunity.

In analyzing the jurisdictional issue, the First District in
Phiel acknow edged the disagreenent anong the courts as to the
correct jurisdictional test, and announced it would follow the
Second District in the instant case. Id. In stating its conclusion
as to what that test is, the court stated:

As in Hastings, we conclude that Rule 9.130(a)(3)(C)(vi)

is intended "to apply only when an appellate court is

presented with a record wth facts so manifest it can

readily conclude that a plaintiff's exclusive remedy is

in fact workers' conpensation..." Id. Thus, if the trial

court denies a nmotion for summary judgnent because

questions of material fact remained relating to the issue

of workers' conpensation imunity, then the rule does not
confer jurisdiction to review such a non-final order.

Id. (Enphasis supplied).

Thus, in the space of two sentences, the First District states
the test set forth by the Second District in two contradictory
formul ae, one relying on the District Court's view of the record,

the other on the trial court's., Mre to the point, the First
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District applies the test to a case indistinguishable fromthe
instant case and reaches the opposite conclusion. The cause of
this confusion does not lie with the First District. It is
inherent in the jurisdictional test asserted by the Second District
in the instant case. The First District has not misconstrued the
Second District's ruling; instead the First District has applied
the test consistently with the test's own internal inconsistency.
The Second District's jurisdictional test superficially purports to
turn on the nature of the order appealed from but in the end
necessarily turns on the appellate court's view of the nerits of
t he case. Thus, the Second District's ruling nakes a sinple and
clear rule into a virtual non-rul e: the nmerits determne
jurisdiction and jurisdiction, the nmerits.

As the special concurrence in Phiel recognizes, the
uncertainty engendered by the District Court's jurisdictional non-
test "may lead to a plethora of notions to dismiss." Id., at 2148.
Unl ess the trial courts were to start witing opinions in this
class of cases, which is wunlikely, virtually no order would be
facially appealable under the Rule. Every case would require a
review of the record and a de facto determ nation of the merits in
order to determne appealability, leading to precisely the waste of
judicial resources the Second District purportedly seeks to avoid.

The Second District's test is not only contrary to the intent
of the Rule to allow review of orders denying a notion for sumary
judgment, it is sinply too malleable to be workable in practice.

Whet her entitlenent to workers' conpensation immunity is "evident”
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is in the eye of the judicial beholder. "As a matter of law' can
refer to sone construction of the inmmunity statute, or it can refer
to the application of law to a given set of facts. The Second
District's requirement that the facts be "crystallized" and "fixed
and definite"” can nean either that there really is no dispute as to
the facts, or that factual disputes have been resolved in favor of
the non-noving party. The element of "finality" can nmean that the
def endant cannot present the issue at trial, or that it has been
finally decided the defendant will have to go to trial.

In the end, the Walton-Dodge and Phiel cases show that the

Second District's search for "finality" in interlocutory appeals is
il lusory. "Final determnation of entitlement to workers'

conpensation inmunity as a matter of law' neans different things to
different courts, even when they profess to agree. The Second
District's jurisdictional test does nerely deconstruct, it self-
destructs. It is not susceptible to consistent application, and

wll result in chaos and confusion. It should be rejected.

G. An_ Appeal abl e Nonfinal Order Need Not Be Final -to Be
Appeal abl e.

Petitioners would submt that the ultimte source of the
Second District's error lies somewhere deeper than the realm of
mere ms-construction of a rule of procedure. A current running
t hroughout the Second District's opinion and Respondent's argunents
is the proposition that sone element of finality is necessary for
appeal ability, even for an interlocutory order under Rule 9.130 of
the Rules of Appellate Procedure. This proposition has welled up
and exerted its influence in cases under other sub-divisions of
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Rul e 9.130. See, Bravo Elec. Co. v. Carter Elec. Co., 522 So.2d

480 (Fla. 5th DCA 1988)(order nerely granting plaintiff's notion
for partial summary judgnent on liability not appeal able under Rule
9.130(a)(3)(C)(iv), because it did not actually enter judgnent).

However, the proposition is fundanentally fallacious. By
definition, an appealable nonfinal order need not be final to be
appeal abl e. The attributes of finality by which ostensibly final
orders are tested should not be required of nonfinal orders
specifically identified as being appealable under Rule 9.130. A
nonfinal order appeal able under the Rule should not have to neet
arbitrary standards of "finality" extraneous to the wording of the
Rul e.

This oxynmoronic requirement of nonfinal "finality" has been

rejected in the area of crimnal appeals under Rule 9.140,

Fla.R.App.P. In a line of cases beginning with State v. Saufley,
574 so0,2d 1207 (Fla. 5th DCA 1991), the district courts have
rejected the distinction between an order nerely granting a notion,
on one hand, and an order actually granting the relief sought, on
the other, for purposes of determ ning appeal ability of orders
suppressing evidence and dismssing counts of indictments under
Rul e 9. 140. Thus, in Saufley, the Fifth District ruled that an

order nerely granting a notion to suppress evidence was appeal able

even though it did not expressly state that the evidence was

suppressed. And see, State v. Feagle, 604 So.2d 824 (Fla. 1st DCA

1991), State w. Nessim 587 So.2d 1343 (Fla. 4th DCA 1991), State

v. Mody, 578 So0.2d 481 (Fla. 5th DCA 1991), State v. Smith, 578
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S0.2d 826 (Fla. 5th DCA 1991). The underlying rationale of Saufley
and its progeny should be applied to the instant case: an
appeal abl e non-final order need not be final to be appealable; it
need only meet the requirements of the particular rule authorizing
interlocutory review. The distinctions and tests used to determne
whet her an ostensibly final order is appealable do not apply to
appeal abl e nonfinal orders. The Second District's and Respondents’
attenmpt to inpose the requirement of finality on an appeal abl e
nonfinal order should be rejected as the fish-out-of-water that it
i s.

H. Procedural Problens in the Instant Case Did Not Result From
Petitioners Filing an "Unwarranted Appeal."

The Second District attenpted to bolster its ruling by
pointing to supposed "pitfalls" allegedly resulting from what it
characterized as Petitioners' "unwarranted appeal."

As set forth in the Statenent of Case and Facts, the case went
to trial during the pendency of the appeal, resulting in a directed
verdict for Petitioners. The trial court entered judgnent and
Respondents attenmpted to take a plenary appeal. Petitioners
successfully noved to dismiss the appeal on the grounds that the
final judgnents were prematurely entered, because the trial court
did not have jurisdiction during the pendency of the appeal to
enter a final order pursuant to Rule 9.130(f). Respondents also
filed notions to consolidate the two appeals, which the Second
District denied as noot when the appeal was dism ssed.

Petitioners take issue with the characterization of their
appeal as "unwarranted."” When Petitioners filed their notice of
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appeal in January, the district courts were unaninmous in their
construction of the Rule. The arguments advanced by Respondents
and accepted by the Second District in the instant case had been

expressly rejected by two district courts, including the Second

District and no district court had accepted them.® As argued

above in part D., there was and is a substantial body of case |aw
in which the district courts have not only taken jurisdiction of
but also reversed orders under facts indistinguishable from and if
anything nore favorable to the plaintiffs than, those in the
i nstant case. Petitioners' appeal was far from "unwarranted."

Furthermore, the record shows the problens in question did not
result from the appeal, per se, but from the fact that the case
went to trial while the appeal was pending. This could have been
avoi ded by either a slightly faster decision fromthe District
Court or by a short stay in the trial court, neither of which was
within Petitioners' power to provide.

As stated in the Statenent of Case and Facts, Petitioner's
notice of appeal was filed January 23, 1996. Petitioners served
their initial briefs February 5. Neither party needed extensions of
time, and the case was fully briefed and ready for resolution in
m d- Mar ch. The case went to trial the week of June 10 through 15.
Petitioners' appeal was on the District Court's July docket, and
the District Court dismssed the appeal by order dated July 31.

While Petitioners are not in a position to coment on the

“The first deviation from the weight of precedent on this
poi nt appears to have been Judge Sharp, dissenting in J.B. Coxwell
v. Shafer, 663 So0.2d4 659 (Fla. 5th DCA 1995).
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wor kl oad of the |lower court, if the District Court could have
decided the appeal in the two and a half nonths between m d-March
and the trial, the problenms resulting fromthe overlap of the trial
and the appeal would have been avoided. Li kewise, if the trial
court or District Court had granted a stay of the proceedings for
the month and a half between the trial and when the District Court
rendered its decision, the problenms in question would not have
arisen.

| * The Issue of Miltiple Interlocutory Appeals is lrrelevant to
the Resolution of the Instant Case.

The Second District's opinion raises the specter of the
possibility of nultiple interlocutory appeals in a single action as
a further rationale for its ruling. That factor is not present in
the instant case. Petitioners' appeal was their first and only
interlocutory appeal.

In any event Petitioners agree that multiple interlocutory
appeal s should not be permtted. The Court could easily remedy
this potential problem First, the Court could adopt the reasoning

of the Fifth District in ACT Corp. v. Devane, 672 So.2d 611 (Fla.

5th DCA 1996). In Devane, the trial court had denied the
defendant's notion for sunmmary judgment wi thout prejudice to the
defendant's renewing the motion after the plaintiff had an
opportunity to conduct discovery. The defendant appeal ed under the
Rule, and the Fifth District dism ssed the appeal based on the
di stinction between a notion for summary judgment denied because it
was premature, in that further discovery is necessary, and a notion
for sunmary judgment denied on the grounds that, after conpletion
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of all appropriate discovery, the trial court finds there are
unresol ved issues of fact. Under the Fifth District's ruling in

Devane, the former is not appealable, the latter is.

The distinction, between a nmotion denied as premature to allow
further discovery, and one denied because the trial court finds
that material issues of fact remain after discovery is conpleted,
woul d address the Second District's concerns about nmultiple
appeals, while remaining true to this Court's intent that orders
denyi ng summary judgnment on workers' conpensation immunity be
appeal abl e. Under the holding of Devane, there will be only one
properly appeal abl e order under the Rule, such being an order
rendered after all pertinent discovery has been conpleted. As in
Devane, where the trial court declines to grant summary judgnment
because the trial court deens that further discovery is
appropriate, whether the notion is denied or ruling deferred, an
appeal would not be avail able.

On the other hand, a sinpler solution is available. The Court
could sinmply rule that a party is entitled to only one
interlocutory appeal under the Rule. That would put the burden on
the party, not the trial court or the district court, to determne
when a case is ripe for sunmmary judgnment, and if denied, for
interlocutory appeal. It would provide a bright-line test that
could not conceivably lead to the jurisdictional labyrinth in which
Petitioners have found thenselves in this case. A party asserting
wor kers' conpensation imunity would always be entitled to one, and

only one, interlocutory appeal.
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CONCLUSI ON

The Second District's ruling in the instant case is contrary
to this Court's pronouncenents on the intended application of Rule
9.130(a)(3)(C)(vi), is contrary to the weight of precedent fromthe
district courts, is contrary to the plain nmeaning of the rule, and
is contrary to the policies and purposes of the Wrkers'
Conpensation Act. The Second District's jurisdictional test is
inpractical to apply, meking jurisdiction depend on the merits of
t he case and vice-versa. It wll result in confusion anong
practitioners, and the needless expenditure of judicial resources
in determning jurisdiction on a case-by-case basis. The Second
District erred, and this Court should accept jurisdiction of this
case and reverse, remanding to the District Court for consideration

of Petitioners' appeal on the nerits.
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