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NTR I

Respondent, THE STATE OF FLORIDA, was the prosecution in the
trial court and Appellee in the District Court of Appeal of
Florida, Third District. Petitioner, DARRYL HENDERSON, was the
Def endant in the trial court and the Appellant in the District
Court of Appeal. The parties shall be referred to as they stand
before this Court. The synbol "R." designates the original record

on appeal, and the synbol “T.” designates the transcript of the

trial court proceedings.

The Petitioner and codefendant, Jinmmy McMillan, were charged
as principals by Information on October 6, 1994 in Case No. 94-
30300 with the arned robbery of Goria Perla and arned robbery of

Edith Perla on Septenber 4, 1994. (R. 1-2).

Prior to conducting voir dire of the jury panel on February

13, 1995, the Honorable Arthur Snyder, introduced the State

Attorney Adam Cohen, Defense Counsel Leon Tazo, and the Defendant




Darryl Henderson. (T. 5). There is no further reference in the
record indicating that the Defendant absented hinself fromthe
proceedings or that he was renoved from the courtroom during jury
sel ection. (R. 6; T.3-53). Foll owi ng voir dire of the panel
Defense  Counsel exercised six perenptory challenges wthout
objection by the State and a backstrike as well as one perenptory
chal l enge of an alternate juror. (T. 47-48). The State exercised
no perenptory challenges or backstrikes. (T. 47-48) ., Both Defense
Counsel and the State Attorney tendered the panel and the jury was
swor n. (T. 49). At no time was any reference made to the absence
or presence of the Defendant, and it may be presumed that follow ng
his introduction he remained in the courtroom assisting his

attorney in his defense. (T. 3-53).

At trial on February 14, 1995, doria Perla testified that she
in the back seat, her husband Augusto driving and her sister-in-Ilaw
Edith in the front passenger seat drove up to the sister's house
and prepared to get out of their car when two nmen approached,
comng up the driveway. (T. 105-106). There was no car parked in
front of the house when they arrived. (T. 116). Everyt hi ng

happened very fast. One of the nen grabbed her purse which was on

the seat next to her, and she held on to it. She saw him clearly.




(T. 106): doria Perla also saw the other man pointing a firearm
at her husband.  (T. 106-107). She screaned and rel eased the purse
when she saw the gun, and saw that the man who took her purse hit
Edith Perla with his elbow and grabbed her purse as well. (T.
107). Goria Perla watched the two men run towards a white car
that was stopped in the street in front of Edith's house. There
was a third person in that car .-- in the driver's seat, and when
the gunman and the man who took the two purses got into the car,
the third person drove the car away. (T. 109). Goria Perla was
concerned that her husband was pursuing the two men and called out
to himto stop because one of them had a gun. (T. 110). Goria
Perla was able to identify the codefendant as the person who

grabbed her purse. (T. 112) ,

Augusto Perla testified that the three of them in his party
arrived at his sister Edith's house, and as they were exiting their
vehicle, two nmen rapidly approached up the driveway entrance. (T.
121). At first he thought they were inquiring about an address,
but when he saw one with a gun pointing at him he became concerned.
He advanced on the gunman, as his wife entreated him not to. (T.
121-122). Augusto Perla saw the man with the gun and the man who

grabbed doria and Edith's purses run and junp into a white
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Cadill ac which was stopped in the street in front of the house with
the engine running. (T. 134). He saw that there was a driver in
the car and he followed close on their heels to a point where he
was able to see the driver's face at a distance of no nore than
three feet. (T. 122-123). Augusto Perla made a definitive in-
court identification of the Petitioner as the driver of the white
Cadi |l |l ac getaway vehicle. (T. 123-124). Both Goria and Augusto
Perla testified that they called a description of the car and a

partial tag nunmber into 911. (T. 111, 127).

Oficer Ryan testified that he responded to the scene of a
robbery, and that a few blocks away other officers had detained
some suspects in connection with the same robbery. (T. 161).
Ryan then conducted a "show up" in which he transported the victins
separately and individually to where the suspects were detained in
order to see if an identification could be nuade. (T. 161). doria
Perla was not sure she could identify either of the robbers, and
could not identify the driver of the getaway vehicle. (T. 162).
Edith Perla’sg reaction at the “show up" was the sane. (T. 162) ,
Augusto Perla was taken to the “ghow up" first and was able to

di stingui sh between the person who took the purses and the driver

of the getaway vehicle. Augusto Perla identified the Petitioner as
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being the driver of the car. (T. 163-164). Ryan made an in-court
identification of the Petitioner as the person that Augusto

i ndicated was the driver of the car. (T. 164).

At close of all the evidence the Petitioner noved for
judgment of acquittal on grounds that the evidence was insufficient
to show that the Petitioner was anything other than an innocent
driver who was going to drop his friends off at the Metrorail
station. (T. 198-199, 203). The trial court denied Petitioner's
notion finding that there was sufficient evidence for the jury to
decide the issue of his participation as a principal in the

robbery. (T. 199).

The jury returned verdicts of guilty as to both counts of the
| nf or mati on. (R. 22-23, T. 306-307). The Petitioner was
adj udi cated accordingly. (R 24; T, 308). On April 6, 1995, the
trial court made the appropriate findings pursuant to Section
775.084 of the Florida Statutes, determning that the Petitioner
qualified as an habitual violent felony offender and sentenced him
to thirty (30) years state prison with a fifteen (15) year mninmm

mandatory term of years as an habitual violent felony offender.

(T. 335, 339).




Petitioner filed an appeal in the Third District Court of
Appeal, DCA Case No. 95-1421 challenging the trial court's denial
of his motion for judgnent of acquittal on the charges of robbery
with a firearm and seeking reversal for the trial court's
purported error in conducting jury selection outside the
Petitioner's presence. Followng the State's Answer, the Third
District Court affirmed the judgnent and sentence of the | ower
court, on July 31, 1996, DCA Case No, 95-1421. The Mandate issued
and Petitioner’s case becane final on October 4, 1996. On notion of
the Petitioner, the Third District Court certified the follow ng

question to this Court as one of great public inportance:

DOES THE DECI SION IN OONEY v. STATE, 653 So.

2d 1009 (Fla.), cert. denied, U.S. ,

116 §.Ct. 315, 133 L.Ed.2d 218 (1995) APPLY TO
CASES IN WH CH THE JURY SELECTI ON PROCESS TOOK
PLACE AND THE ENTI RE TRI AL CONCLUDED DURI NG
THE PERIOD OF TIME AFTER THE | SSUANCE OF THE
CONEY OPINION BUT PRICR TO THE TI ME THAT CONEY
BECAME FINAL BY THE DI SPOSI TION OF ALL MOTI ONS

FOR REHEARI NG DI RECTED TO THAT OPI NI ON?

Henderson v State, 679 So. 2d 805 (Fla. 3d DCA 1996).

This petition for discretionary review followed.




WHETHER THE TRIAL COURT PROPERLY DEN ED
PETITIONER’S MOTION FOR JUDGVENT OF ACQUI TTAL
ON THE CHARGES OF ROBBERY AS AN Al DER AND
ABETTOR WHERE THE EVI DENCE SHONED THAT HE WAS
THE DRIVER OF THE VEH CLE IN WH CH THEY LEFT
THE SCENE?

DOES THE DECI SION I N CONEY v. STATE, 653 So.
2d 1009 (Fla.), cert. *denied, U s

i

116 8.Ct, 315, 133 L.Ed.2d 218 (1995) APPLY TO
CASES IN WH CH THE JURY SELECTI ON PROCESS TOXK
PLACE AND THE ENTI RE TRI AL CONCLUDED DURI NG
THE PERICD OF TIME AFTER THE | SSUANCE OF THE
CONEY CPINION BUT PRIOR TO THE TIME THAT CONEY
BECAMVE FINAL BY THE DI SPOSI TION OF ALL MOTI ONS
FOR REHEARI NG DI RECTED TO THAT OPI NI ON?




SUMMARY (OF THE ARGUMENT

The Third District Court of Appeal correctly affirmed the
trial court's denial of Petitioner's notion for judgnent of
acquittal where the evidence adduced at trial -- that Petitioner
drove the vehicle to the Perla's, waited with the engine running
while his codefendants junped out of his car, ran up the Perla's
driveway and accosted the victims, robbing them of their purses at
gunpoint, and took off as soon as his codefendants ran back and got
into his car -- was legally sufficient evidence upon which the jury

could base its verdict.

The rule announced in Coney v. State providing that defendants
have the right to be physically present at the inmediate site where
pretrial juror challenges are exercised is not applicable in cases
where the defendant is present in the courtroom as here, and is
prospective in application only from the tine of its finality

following disposition of rehearing in the case.




ARGUMENT I

THE TRIAL COURT PROPERLY DEN ED PETITIONER S
MOTI ON FOR JUDGMENT OF ACQUI TTAL ON THE
CHARGES OF ROBBERY AS AN Al DER AND ABETTOR

WHERE THE EVI DENCE SHOWED THAT HE WAS THE
DRIVER OF THE VEH CLE IN WH CH THEY LEFT THE
SCENE?

This case is before the Court for review of the question
certified by the Third District Court of Appeal as one of great
public inportance on the issue of the application of the rule in
Coney v. State, 653 So. 2d 1009 (Fla. 1995) to cases in which the
jury selection process took place and the entire trial concluded
during the period of tine after the issuance of the Coney opinion
but prior to the time that Coney becane final by the disposition of
all notions for rehearing directed to that opinion. The issue of
the propriety of the denial of Petitioner's notion for judgnment of
acquittal is not dispositive of the certified question, but only as
to the matter of the sufficiency of the evidence put to the jury.
Therefore, the Respondent submts that this Court should decline to
answer the first question posed by the Petitioner herein, as

failing to neet the standard for this Court's discretionary review

on issuesgof great public inportance. Savoie v, State, 422 So. 2d

308, 312 (Fla. 1982).




Should this Court decide to address this issue as within its
discretion to consider issues other than those upon which
jurisdiction is based, the Respondent subnits that it is wholly
wi thout nerit and the Third District Court of Appeal properly
affirmed the trial court's denial of judgment of acquittal. The
Petitioner contends that the evidence shows that he did not
actually commt the robbery and therefore cannot be convicted of
aiding and abetting except upon proof that he intended to

participate in the perpetration of the crine.

A motion for judgnent of acquittal challenges the |egal
sufficiency of the evidence, and a trial court should not grant a
judgnent of acquittal where the State has introduced conpetent
evidence to support every elenment of the crinme and conpetent
evi dence which is inconsistent with the Petitioner's theory of

events. State v. Law, 559 so. 2d 187 (Fla. 1989); Toole v, State,

472 So. 24 1174 (Fla. 1985); State wv. Allen, 335 So. 2d 823 (Fla.

1976) .

Mor eover, when noving for a judgnment of acquittal the
defendant admits all facts stated, evidence adduced and every

reasonable inference favorable to the State. Jones v. State, 466

10




So. 2d 301, 302 (Fla. 3d DCA 1985); Presslev v. State, 395 So. 2d

1175, 1177 (Fla. 3d DCA 1981); Gant v, State, 640 So. 2d 1180,

1181 (Fla. 4th DCA 1994). The standard of review for denial of a
notion for judgment of acquittal is not whether in the opinion of
the trial judge or the appellate court the evidence fails to
exclude every reasonable hypothesis other than guilt, but rather
whet her the jury nust reasonably so concl ude. Pexrez v, State, 565
so. 2d 743, 744 (Fla. 3d DCA 1990). To be found guilty as a
principal, it is not necessary for an aider and abettor to know of
every detail of the crime, so long as there exists evidence of the
aider's intent to participate, and it is sufficient for the jury to
find the defendant aided and abetted the codefendant to find him
also guilty of any crime conmmtted by the codefendant in pursuance

of a common schene. Jones v. State, 648 So. 2d 1210, 1211 (Fla.

4th DCA 1995) (where the victims friend testified that the
def endant was grabbing for her purse when the victims alarm went
off, thus evincing intent to participate in the crine on the part

of the defendant.)

In the instant case the Petitioner was properly charged as a
principal with arnmed robbery where his codefendant carried a
firearm and threatened the victins during the robbery. The

11
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evi dence adduced at trial clearly showed that the white Cadillac
driven by the Petitioner was not innocently parked on the street,
but had followed closely behind the Perla's vehicle and stopped at
the same tine as they did, with the notor running, on the street at
the driveway in front of the house. The victins did not see the
white car either parked or stopped anywhere on the street as they
approached their driveway, and by the tine their car had advanced
up the driveway and they got out, the robbers were already noving
quickly up the driveway to intercept them Two occupants of the
white car junped out and approached the Perlas in their driveway
while the Petitioner remained in their car with the engine running,
in the street at the entrance of the Perla' s driveway. As soon as
the two codefendants had grabbed the purses and run back to the
car, the white car sped away. M. Perla chased the codefendants to
their car and got a good | ook at the driver. He was able to
identify himin the “show up” and later made a definitive in-court
identification of the Petitioner as the driver of the getaway car.
This direct eyewitness testinony of the Petitioner's participation
in the robbery as the ‘wheel man" was sufficient evidence upon which

the jury could reasonably base its conviction. St at e 559

so. 2d at 189. Furthernmore, the jury could reasonably conclude

that the Petitioner had knowl edge of the crine and the intent to

12




. participate in it by his action of dropping the two codefendants
off at the Perla's driveway, his presence in the car with the notor
running and the fact that he took off immediately when his two
codef endants ran back to the car, making him an aider and abettor
in the crime commtted by his codefendants. Lincoln v, State, 459

so. 2d 1030 (Fla. 1984); Jones v, State, 648 So. 24 at 1211.

Moreover, the Petitioner's hypothesis of innocence was that he
was giving his two friends a ride to the Metrorail Station (U S 1
or 72d Avenue and Kendall-88th Street). O ficer Ryan testified
that the Petitioner's car was stopped about three to four mles
south of the Metrorail Station at 87th Avenue and 128th Street.
The jury could reasonably conclude that by stopping at the Perla's
| ong enough for the codefendants to descend from the car, run up
the Perla's driveway, rob the victims at gunpoint, and return at
a run to the car which was ready to speed away, the Petitioner knew
what his passengers were doing and was acting as the “wheelman” in

hel ping them flee the scene of the crine. State v. Law, 559 So.

2d at 189. Particularly where the white car was visible in the
street fromthe Perla's car, it is reasonable to suppose that the
driver of the getaway vehicle could see what was happening in the

driveway. The Petitioner would naturally be surprised if the

¢ 13




victim appeared at the w ndow of the car no nore than three feet
away from him Petitioner argues that his surprise was notivated
by his ignorance about what was happening, but the jury was able to
conclude that, with Ms. Perla's screans, the immediacy wth which
t he whol e robbery was acconmplished within two mnutes, and the
visibility of the Perla's car fromthe street and from Petitioner's
vantage point, the whole robbery was coordinated by all three

assailants, Petitioner included as the driver of the getaway car.

Therefore, there was suf ficient conpet ent evi dence
i nconsistent with the Petitioner's theory of innocence, to deny the
notion for judgment of acquittal and for the jury to determ ne that
the evidence was sufficient to exclude every reasonable hypothesis
of innocence beyond a reasonable doubt. The Third District Court
of Appeal properly affirmed the trial court's denial judgment of

acquittal where there was legally sufficient evidence for the

question to go to the jury. State v. law, 559 so. 2d at 189.
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ARGUNMENT 11

DOES THE DECI SION IN CONEY v. STATE, 653 So.
2d 1009 (Fla.), cert. denied, us. .
116 S.Ct. 315, 133 L.Ed.2d 218 (1995) APPLY TO
CASES IN WH CH THE JURY SELECTI ON PROCESS TOOK
PLACE AND THE ENTI RE TRI AL CONCLUDED DURI NG
THE PERIOD OF TIME AFTER THE | SSUANCE OF THE
CONEY OPINION BUT PRICR TO THE TI ME THAT CONEY
BECAVE FINAL BY THE DI SPCSI TION OF ALL MOTI ONS
FOR REHEARI NG DI RECTED TO THAT OPI NI ON.

The Defendant contends that the trial court conducted jury
sel ection at sidebar with only the attorneys present, and the

exclusion of the Defendant warrants reversal based upon this

Court's rule in Conev v. State, 653 So. 2d 1009 (Fla. 1995).

The question of whether the rule in Coney is applicable in
Petitioner's case -- falling, as it did, within the wndow period
for final disposition pending a decision on the petition for
rehearing -- is now nmoot in light of this Court's decision in
Bovett v, State, 21 Fla. Law Weekly, S535 (Fla. Decenber 13, 1996)
where this Court held that a rule of law which is to be given
prospective application does not apply to those cases which have
been tried before the rule is announced. Therefore, the rule in
Coney does not apply here. On April 27, 1995, this Court denied

rehearing in Coney, announcing that a defendant has a right under

15




Rul e 3.180, Fla.R.Crim.P., to be physically present at the
imedi ate site where challenges are exercised. Coney v. State, 653
so. 2d at 1013. The instant case was tried on February 13 and 14,
1995, prior to the announcenent of the rule in Coney on April 27,

1995.

Fur t her nore, there was no error in this <case, as the
Petitioner was in the room at the tine the jurors were struck on

perenptory challenge. In Bovette v. State, 21 Fla. L. Weekly, S535

(Fla. Decenber 13, 1996), this Court receded fromit's decision in
Coney, supra. The defendant in Boyette argued that there was
error because he was not present at the site where perenptory
chal l enges were exercised. This Court found that issue to be
W thout nerit. The record in Boyette reflects that the defendant
was present in the courtroom but not at the bench. The Court
referred to it's decision in Coney, where the State conceded that
the defendant's absence from the inmediate site where challenges
were held was error. The Court in Boyette stated:

“It was incorrect for us to accept the state's

concession of error. Because the definition

of "presence" had not yet been clarified,

there was no error in failing to ensure Coney

was at the imediate site. Al t hough t he

result in Coney would have been the sane
whet her we found no error or harmess error,

16




we recede from Coney to the extent that we

held the new definition of presence applicable

to Coney hinmself," Id.
Recent amendments to Rule 3.180, although not changing the analysis
in Boyette, were noted by the Court as providing a clearer standard
to resolve such issues:

A defendant is present for the purpose of this

rule if the Defendant is physically in

attendance for the court room proceeding and

has a neani ngful opportunity to be heard

t hrough counsel on the issues being discussed.
| d.

There is nothing in the instant record to indicate that
Petitioner was prevented or limted in any way from consulting wth
his attorney concerning jury selection. The record is clear that
the Petitioner was present in the room during the questioning of
prospective jurors, because prior to commencenment of voir dire the
judge introduced the prospective jurors to the State Attorney, to
def ense counsel and to the Petitioner. (T. 5-6). The Petitioner
was al so present during defense counsel's questioning of potential
jurors. (T. 39-44). Immediately after voir dire the judge spoke to
the jury regarding the next step in jury selection, the challenges
for cause and perenptory challenges. (T. 44-46) . During this

tine, defense counsel was presumably at the defense table and

17




afforded tine to speak with the Petitioner regarding the use of his
challenges in striking potential jurors. It is the defendant's
burden to show that he was absent during proceedi ngs before he
woul d have even an arguable conplaint on appeal. Robert v. gStatel
510 So. 2d 885, 890-891 (Fla. 1987). Thus, as in Boyette, there
was no error in not ensuring the Petitioner's presence at the

imedi ate site, if indeed he was not present.

Conducting a bench conference with counsel for the State and
the Defendant, at which the defendant hinmself is not present, is
not reversible error where trial counsel is given the opportunity
to consult with the defendant just prior to the bench conference,
OQaden v, State, 658 So. 2d 621, 622 (Fla. 3d DCA 1995) (where the
case establishing that waiver of defendant's presence be expressly
made was prospective and not applicable in QOgden). Even assum ng
that the rule in Coney v. State, 653 So. 2d 1009, 1013 (Fla. 1995)
applies in this case, and that if the Defendant was not present, he
must have expressly waived his presence, there is nothing in the
record, nor cited by the Defenqant, whi ch denonstrates that the

Defendant was not at gidebar. The trial judge asked:

Can | see the attorneys sidebar, please?

18




(T. 46). That was the extent of the record on the presence or
absence of the Defendant. It is not sufficient to disturb the
judgment and sentence on appeal where the record is silent wth
respect to the absence or presence of the Defendant. The
constitutional right to be present at stages of a defendant's trial
where fundanental fairness mght be thwarted by his absence may be
presumed to be protected by defense counsel and the trial court,
and where no objection is made by trial counsel, no record of the
error is preserved, and this Court has no basis upon which to base
its review Therefore, the trial court's discretion in conducting
jury selection and the district court's affirmation cones to this
Court with the presunption of correctness, absent any clear

indication of error on the record,

The decision of the Third District Court should be affirned

and the certified question should be answered in the negative.

19




CONCLUSI ON
WHEREFORE, based upon the foregoing, the decision of the
District Court of Appeal should be reversed and the certified

question answered in the negative.

Respectfully submtted,

ROBERT A. A BUTTER WORTH
Attorney General
Tal | ahassee, Florida

CONSUELO MAINGOT
Assistant Attorney Gen
Florida Bar No. 0897612
Ofice of the Attorney General
Department of Legal Affairs
The 110 Tower - SE 6th Street

Ft. Lauderdale, Florida 33301
(954) 712-4600 Fax: 712-4706

CERTI FI CATE OF SERVI CE
| HEREBY CERTIFY that a true and correct copy of the foregoing
BRI EF OF RESPONDENT ON THE MERI TS was furnished by mailto BRUCE A
ROSENTHAL, Esq., Assistant Public Defender, OFFICE OF THE PUBLIC

DEFENDER, El eventh Judicial Crcuit Court, 1320 N W 14th Street,

Mam, Florida 33125 on this ‘2) day of& 1997.’\/0

CONSUELO MAINGOT
Assi stant Attorney Ceneral
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FLETCHER, Judge.

Def endant Darryl Henderson appeals his conviction
for two

| TIBIT

counts of robbery with a firearm contendi Ng that the tria




erred in (1) denying his notion for judgnent of acquittal as, he
claims, he unknowingly was the driver of the get-away car; and (2)
conducting juror challenges at sidebar wthout his being present.

We reject both contentions and affirm his convictions.

1.

Henderson argues that the trial court erred in not granting
his notion for judgment of acquittal as the State's evidence did
not prove beyond a reasonable doubt and inconsistent with any
reasonable hypothesis of innocence, his intent to participate in
the perpetration of the crime. Henderson's position is based on
his role in events that nmade him the driver of the automobile in
which he and the two persons who actually conmtted the robbery
fled the crine scene.

Wi le we nmust agree with Henderson that the State was required
to provide evidence inconsistent with any reasonable hypothesis O
innocence, we enphasize that the State was not required to exclude
any unreasonable hypothesis. Qur review of the facts in this case

reveals that Henderson's stated reason for havi ng the two

passengers in his car, jip 1ight of the evidence, created a
legitimate question for the jury to deternine.

Specifically, the victinms of the robbery were driving to their
hone, having been out on business, They pulled into their driveway

sone forty to fifty feet off their street and opened their car

doors, at which tinme two men (one with a firearn) immediately
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hurried down the driveway and robbed the victinms. The two robbers
then immediately turned around and, with their booty, ran directly
to an older nodel Cadillac autonobile waiting at the end of the
driveway, in the street, with the engine running. Arriving at the
autonobile, the two nmen opened the doors and got inside. The car
then drove off, but not before one of the victins was able to
observe Henderson as the driver.

It should be noted that the testinony reflects that the entire
incident took only a few mnutes. (»Two mnutes," according to
defense counsel in his closing argunent.) It should also be noted
that when the victins drove their vehicle into their driveway,
neither Henderson's Cadillac nor Henderson and his passengers were
on the scene. Finally, when Henderson was stopped by the police,
t he expl anati on he gave was that he was sinply driving his two

passengers to the Metrorail station (four or five mles distant).

From the foregoing facts, all in evidence, several
i ndi sputable inferences follow (1) The Cadillac, wth Henderson
and his conpanions, arrived on the scene alnost simultaneously with

the victins (as the speed with which the tw robbers appeared and
then arrived at the victinms car reveals). (2) Henderson's car and

passengers were followng the victins (as the victinms observed

nei ther Henderson's car, nor Henderson and his passengers, through

the front window of their car as they arrived and pulled into the
driveway). (3) Henderson deliberately stopped and let his

3
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passengers exit at the end of the victins' driveway, nmaking it
possi ble for the robberies to be commtted. (4) Henderson's
statement that he was only taking his passengers to the Metrorail
Station is inconsistent with his having stopped four or five mles
fromthe station to let his passengers exit the car at the victins'
hore. (5) The sheer nanosecond timng of the events |eaves no room
for any explanation but a planned event.

The foregoing -facts and inferences are consistent with a
reasonabl e hypothesis of Henderson's quilt. They are inconsistent
with any reasonable hypothesis of ignorance on Henderson's part,
including Henderson's stated theory of the events, i.e., that he
was merely taking his passengers to a Metrorail station.
Accordingly, the trial court correctly denied Henderson's notion

for judgment of acquittal and allowed the case to go to the jury.

RState v, Law, 559 So. 2d 187 (Fla. 1989); Toole v, State, 472 3o.
2d 1174 (Fla. 1985); State v. Allen, 335 So. 2d 823 (Fla. 1976).

As the Court held in State v. 7ay.

"The state is not required to 'rebut
Conclusively every possible variation of
events which could be inferred from the
evidence, but only to introduce conpetent
evidence which is inconsistent with the
defendant's theory of events.”

559 So.2d at 189 (Footnote and citation omitted).

We have carefully reviewed the cases brought to our attention

by Henderson. 1In Stuckev v. State, 414 so. 2d 1160 (Fla. 3d DCA
1982), this Court noted that the State had failed to present




evidence sufficient to exclude the defendant's explanation of

events, whereas such was acconplished here. In A.,Y.G, v. State,

414 so. 2d 1158 (Fla. 3d DCA 1982), this Court concluded that
evidence of the defendant's presence at the scene and her driving
the getaway car at the request of the perpetrator did not refute

the reasonable inference that she did not know of the crine until

after it was comitted. Here, the method of arrival of the *

perpetrators on the scene, the timng, and the poised getaway car,

—

-

\vvith Henderson behind the wheel, sufficiently refute a |ack of

know edge of what was about to occur and refute |ack of the-

requisite intent. In J.H v. State, 370 So. 2d 1219 (Fla. 3d DCA

1979), w, 379 So. 2d 209 (Fla. 1980), the defendant was

merely present at the scene and fled on foot after his cor,rpfmi on

——

snatched a purse. The defendant volunteered when apprehended that
he had done nothing wong, but that his conpanion grabbed the purse
and they both ran. As there was no other evidence than this, we

concluded that the State had not excluded Iack of know edge and

thus intent. In Douglas v. State, 214 so, 2d 653 (Fla. 3d DCA

1568), the defendant was a passenger in a cardriven by another

person, who stopped the vehicle, |eft the defendant seated in the

car, entered a house and robbed the victim On exiting, the

perpetrator asked the defendant to drive, which he did. We
concluded that the evidence was insufficient to prove aiding and

abetting.  The facts here differ substantially as seen. 15 E.g

v. State, 452 So0. 24 664 (Fla. 3d DCA 1984), the defendant drove
5




one of the robbers to a bar (the crime scene) and then drove both
robbers home af t erwar ds. She subsequent |y testified
(uncontradicted) that she had no previous know edge of the crinme
(which this Court noted was corroborated by the fact that she did
not attenpt to escape).

The facts here are much stronger than those of the cited
cases. Here, there are added elenents which properly led to the
jury's conclusion that Henderson knew exactly what was occurring
and that he was an active participant in the robberies, aiding and
abetting his passengers as a wheelman. These additional elements
are legally sufficient, as were the additional facts in Lincoln v
State, 459 So. 2d 1030 (Fla, 1984), to show know edge and intent.
Al t hough the evidence of Henderson's intent was circunstantial (the
jury could not poke around in his gray matter for clues), there was
sufficient conpetent evidence inconsistent wth Henderson's theory
of events to deny the acquittal notion. It thus became the jury's

duty to determne whether the evidence was sufficient to exclude

every reasonabl e hypothesis of innocence beyond a reasonable doubt.

This duty the jury carried out.

2.
Henderson's second argunent, that the trial court erred in

conducting jury challenges at sidebar in the absence of the

defendant, is based upon Copey v. State, 653 So. 2d 1009 (Fla.),
cert. denied, ___ U S _ 116 s.ct. 315, 133 L.Ed.2d 218 (1995).

b
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Indeed, Conev does require the defendant's presence at sidebar to
assist in naking perenptory challenges, 4 pis specific waiver of
that right, or his ratification of the perenptory strikes. In
Henderson's case, we are not certain that the record sufficiently
reflects his absence fromthe sidebar. Agsuni ng, however, that he
was absent, we find that Coney is inapplicable as its application
i's prospective only, 653 So. 2d at 1013, and Henderson's trial took

place prior to the effective date of ane“eev‘ég_dﬁn V. St at e,

658 So.2d 621 (Fla. 3d DCA), rev, demnied, 666 S0. 54 144 (Fla.

1995)
Af firned.

1

Conev was pending on rehearing at the tine of Henderson's trial.
Qpi nions of appellate courts are not final until the tine for
rehearing and the disposition thereof, if any, has run. Caldwell

V. otate, 232 So. 2d 427 (Fla. 1st pca 1970).

1
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Court of Florida. Fla.R.App.P. 9.030(a) (2) (An) (v). We certify the

following question to the Florida Supreme Court:

DOES THEDECI SION I N congy v. STATE, 653 So.

2d 1009 (Fla.), cert. denied, u.s.

—

116 g.ct. 315, 133 L.Ed.2d 218 (1995) APPLY TO
CASES IN WH CH THE JURY SELECTI ON PROCESS TOOK
PLACE AND THE ENTI RE TRI AL CONCLUDED DURI NG
THE PERIOD OF TIME AFTER THE | SSUANCE OF THE
CONEY OPINION BUT PRIOR TO THE TI ME THAT CONEY
BECAME FINAL BY THE DI SPOSI TION OF ALL MOTI ONS

FOR REHEARI NG DI RECTED TO THAT QPINION?
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Darry&ENDERSON, Appdlant,
v,
The STATE of Florida, Appellee.

No. 95-1421.
Digtrict Court of Appea of Florida,
Third Didtrict.
July 31, 1996.
Opinion Certifying Question
Sept. 18, 1996.

Defendant was convicted in the Circuit Court,
Dade County, Alex E. Ferrer, J., of robbery with
firearm and defendant appedled. The District Court
of Apped, Fletcher, J., held that: (1) evidence was
inconsistent with any reasonable hypothesis of
defendant’s inngcence, and (2) decision of Coney v.
Sate was prospective and, thus, did not apply to
defendant’s tridl.

Affirmed.

1. ROBBERY

342 ... &2

342k24 Weight and Sufficiency of Evidence
342k24.20 Participation in offense.
Fla.App. 3 Dist. 1996.

Evidence that victims drove into driveway, that
two men immediately hurried after them, robbed
victims and ran directly back to automobile which
was waiting with engine running, and that defendant
who was driving automobile immediately took off
was inconsistent with any reasonable hypothesis of
defendant’s innocence despite defendant’s claim that
he did not knowingly participate in robbery but was
merely driving his friends to train dtation which was
few miles down road.

2 1(:1%|M_I_IEI:AL&AW 753.2(3.1)
110XX Trial
110XX(F) Province of Court and Jury in
General
Direction of Verdict
Of Acquitta
110k753.2(3)  Insufficiency of Evidence
110k753.2(3.1)  Ingenera ,
Fla.App. 3 Digt. 1996.

110k753
110k753.2

Copyright () West Publishing Co. 1996 No clam to origind U.S. Govt. works .

Page 1

Although state must provide evidence inconsistent
with any reasonable hypothesis of innocence in order
to submit case to jury, state is not required to
exclude any unreasonable hypothesis.

3. COURTS
106 ---- 100(1)
10611 Establishment, Organization, and
Procedure
106II(H) Effect of Reversa or Overruling
106k100 In Genera
106k100(1) In genera.

Fla.App. 3 Dist. 1996.

Decision of Coney v. Sate which requires
defendant’s presence at sidebar to assist in making
peremptory challenges, or his waiver of that right,
or his ratification of peremptory strikes was
inapplicable to defendant’s trial which took place
after Coney 's effective date as Coney decision
applied only prospectively.

4. COURTS
106 —--- 107
10611 Establishment, Organization, and
Procedure

106II(K) Opinions
106k107  Operation and effect in general.
Fla.App. 3 Dist. 1996.
Opinions of appellate courts are not final until time
for rehearing and disposition thereof, if any, has
run.

*806 Bennett H. Brummer, Public Defender, and
Bruce A. Rosenthal, Assistant Public Defender, for
appellant.

Robert A. Butterworth, Attorney General, and
Consuelo Maingot and Paulette R. Taylor, Assistant
Attorneys General, for appellee.

Before COPE, LEVY and FLETCHER, 1.
FLETCHER, Judge.

Defendant Darryl Henderson appeals his conviction
for two counts of robbery with a firearm,
contending that the trial court erred in (1) denying
his motion for judgment of acquittal as, he claims,
he unknowingly was the driver of the get-away car;
and (2) conducting juror challenges at sidebar
without his being present. We rgject both
contentions and affirm his convictions.

EXHIBIT




679 S0.2d 805, Henderson v. State, (HaApp. 3 Dist. 1996)

1.

[1] Henderson argues that the tria court erred in
not granting his motion for judgment of acquittal as
the State's evidence did not prove beyond a
reasonable doubt and inconsistent with any
reasonable hypothesis of innocence, his intent to
participate in the perpetration of the crime.
Henderson's position is based on hisrole in events
that made him the driver of the automobile in which
he and the two persons who actualy committed the
robbery fled the crime scene.

[2] While we must agree with Henderson that the
State was required to provide evidence inconsistent
with any reasonable hypothesis of innocence, we
emphasize that the State was not required to exclude
any unreasonable hypothess.  Our review of the
facts in this case reveals that Henderson's stated
reason for having the two passengersin his car, in
light of the evidence, created a legitimate question
for the jury to determine.

Specificaly, the victims of the robbery were
driving to their home, having been out on business.
They pulled into their driveway some forty to fifty
feet off their street and opened their car doors, at
which time two men (one with a firearm)
immediately hurried down the driveway and robbed
the victims.  The two robbers then immediately
turned around and, with their booty, ran directly to
an older model Cadillac automobile waiting at the
end of the driveway, in the street, with the engine
running.  Arriving at the automobile, the two men
opened the doors and got inside.  The car then
drove off, but not before one of the victims was able
to observe Henderson as the driver.

It should be noted that the testimony reflects that
the entire incident took only a few minutes. (“Two
minutes, * according to defense counsel in his closing
argument.) It should also be noted that when the
victims drove their vehicle into their driveway,
neither Henderson's Cadillac nor Henderson and his
passengers were on the scene. Finaly, when
Henderson was stopped by the *807 police, the
explanation he gave was that he was simply driving
his two passengers to the Metrorail station (four or
five miles distant).

From the foregoing facts, al in evidence, several
indisputable inferences follow: (1) The Cadillac,
with Henderson and his companions, arrived on the

Rage 2

scene almost simultaneoudly with the victims (as the
speed with which the two robbers appeared and then
arrived at the victim’'s car reveds). (2) Henderson's
car and passengers were following the victims (as
the victims observed neither Henderson's car, nor
Henderson and his passengers, through the front
window of their car as they arrived and pulled into
the driveway). (3) Henderson deliberately stopped
and let his passengers exit at the end of the victims
driveway, making it possible for the robberies to be
committed. (4) Henderson's statement that he was
only taking his passengers to the Metrorail station is
inconsistent with his having stopped four or five
miles from the station to let his passengers exit the
car a the victims' home. (5) The sheer nanosecond
timing of the events leaves no room for any
explanation but a planned event.

The foregoing facts and inferences are consistent
with a reasonable hypothesis of Henderson's guilt.
They are inconsistent with any reasonable hypothesis
of ignorance on Henderson's part, including
Henderson’s stated theory of the events, i.e, that he
was merely taking his passengers to a Metrorall
sation. Accordingly, the tria court correctly
denied Henderson's motion for judgment of acquittal
and alowed the case to go to the jury. State v. Law,
559 So0.2d 187 (Fla.1989); Toole v. Sate, 472
So.2d 1174 (Fla.1985); State v. Allen, 335 So.2d
823 (Fla. 1976). As the Court held in State v. Law:

“The state is not required to ‘rebut conclusively
every possible variation' of events which could be
inferred from the evidence, but only to introduce
competent evidence which is inconsistent with the
defendant’s theory of events. "

559 So0.2d at 189 (Footnote and citation omitted).

We have carefully reviewed the cases brought to
our attention by Henderson.  In Stuckey v. Sate,
414 So.2d 1160 (Fla. 3d DCA 1982), this Court
noted that the State had failed to present evidence
sufficient to exclude the defendant’'s explanation of
events, whereas such was accomplished here. In
A. Y.G v. Sate, 414 So.2d 1158 (Fla 3d DCA
1982), this Court concluded that evidence of the
defendant’s presence a the scene and her driving the
getaway car a the request of the perpetrator did not
refute the reasonable inference that she did not know
of the crime until after it was committed. Here, the
method of arrival of the perpetrators on the scene,
the timing, and the poised getaway car, with

Copyright (c) West Publishing Co. 1996 No claim to origina U.S. Govt. works,
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679 So0.2d 805, Henderson v. State, (FlaApp. 3 Digt. 1996)

Henderson behind the wheel, sufficiently refute a
lack of knowledge of what was about to occur and
refute lack of the requisite intent. In JH. v. State,
370 So0.2d 1219 (Fla. 3d DCA 1979), cert. denied,
379 So0.2d 209 (Fla. 1980), the defendant was merely
present at the scene and fled on foot after his
companion snatched a purse. The defendant
volunteered when apprehended that he had done
nothing wrong, but that his companion grabbed the
purse and they both ran.  As there was no other
evidence than this, we concluded that the State had
not excluded lack of knowledge and thus intent. In
Dough v. State, 214 So0.2d 653 (Fla 3d DCA
1968), the defendant was a passenger in a car driven
by another person, who stopped the vehicle, left the
defendant seated in the car, entered a house and
robbed the victim. On exiting, the perpetrator
asked the defendant to drive, which he did.  We
concluded that the evidence was insufficient to prove
aiding and abetting. The facts here differ
substantially as seen. In EH. v. State, 452 $0.2d
664 (Fla. 3d DCA 1984), the defendant drove one of
the robbers to a bar (the crime scene) and then
drove both robbers home afterwards. She
subsequently testified (uncontradicted) that she had
no previous knowledge of the crime (which this
Court noted was corroborated by the fact that she
did not attempt to escape).

The facts here are much stronger than those of the
cited cases. Here, there are added elements which
properly led to the jury’s conclusion that Henderson
knew exactly what was occurring and that he was an
active participant in the robberies, aiding and
abetting his passengers as a wheelman. *§08.
These additional elements are legaly sufficient, as
were the additional factsin Lincoln v. Stare, 459
$0.2d 1030 (Fla.1984), to show knowledge and
intent. Although the evidence of Henderson's
intent was circumstantia (the jury could not poke
around in his gray matter for clues), there was
sufficient competent evidence inconsistent with
Henderson’s theory of events to deny the acquittal
motion. It thus became the jury’s duty to determine
whether the evidence was sufficient to exclude every
reasonable hypothesis of innocence beyond a
reasonable doubt. This duty the jury carried out.

2.

Page 3

[3] [4] Henderson's second argument, that the trial
court erred in conducting jury challenges a sidebar
in the absence of the defendant, is based upon Coney
v. State, 653 $0.2d 1009 (Fla.), cert. denied, ---
U.S. ----, 116 S.Ct. 315. 133 L.Ed.2d 218 (1995).
Indeed, Coney does require the defendant’'s presence
a sidebar to assist in making peremptory challenges,
or his specific waiver of that right, or his ratification
of the peremptory strikes. In Henderson's case, we
are not certain that the record sufficiently reflects
his absence from the sidebar. Assuming, however,
that he was absent, we find that Coney is
inapplicable as its application is prospective only,
653 So0.2d a 1013, and Henderson's tria took place
prior to the effective date of Coney. (FN1) See
Ogden v. State, 658 So.2d 621 (Fla 3d DCA), rev.
denied, 666 So.2d 144 (Fla. 1995).

Affirmed.
ON MOTION FOR CERTIFICATION
PER CURIAM.

On motion of the appellant, we certify that the
opinion issued in this case on July 31, 1996 passes
upon a question of great public importance so asto -
permit further review by the Supreme Court of
Florida Fla.R.App.P. 9.030(a)(2)(A)(v). W e
certify the following question to the Florida
Supreme Court:

DOES THE DECISION IN CONEY v. STATE,
653 $0.2d 1009 (Fla.), cert. denied, --- U.S. -,
116 S.Ct. 315, 133 L.Ed.2d 218 (1995) APPLY
TO CASES IN WHICH THE JURY SELECTION
PROCESS TOOK PLACE AND THE ENTIRE
TRIAL CONCLUDED DURING THE PERIOD
OF TIME AFTER THE ISSUANCE OF THE
CONEY OPINION BUT PRIOR TO THE TIME
THAT CONEY BECAME HNAL BY THE
DISPOSITION OF ALL MOTIONS FOR
REHEARING DIRECTED TO THAT OPINION?

FN1. Coney was pending on rehearing at the time of
Henderson's trid.  Opinions of appellate courts
are not final until the time for rehearing and the
disposition thereof, if any, has run. Caldwell v.
State, 232 So0.2d 427 (Fla 1st DCA 1970).
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