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SYMBO.S AND REFERENCES

In this brief, the conplainant, The Florida Bar, shall be
referred to as "The Florida Bar" or "the bar".

The transcript of the final hearing held on February 20,
1997, shall be referred to as "r~, followed by the cited page

nunber (s).

The Report of Referee dated May 2, 1997, will be referred to
as "RR', followed by the referenced page nunber(s).

The bar's exhibits will be referred to as Bar Ex.__ ,
followed by the exhibit nunber.
The respondent's exhibits will be referred to as Respondent
Ex. , followed by the exhibit nunber.
iv




STATEMENT OF THE CASE AND FACTS

The Florida Bar submtted its initial brief in this case on
June 27, 1997. The respondent's answer brief was due on or before
July 22, 1997, which includes five additional days after service
by mail as permtted by Fla. R App. P. 9.420(d). The respondent
did not file his answer brief by July 22, 1997. Instead, the
respondent called the bar's Ol ando branch office on July 28,
1997 to request another copy of the bar's initial brief claimng
he never received the copy mailed to the respondent's record bar
address on June 27, 1997. The respondent or his agent picked up
another copy of the initial brief from the bar's Olando branch
office on July 29, 1997,

Because the respondent had purportedly not been served wth
the bar's initial brief, he would have twenty (20) days from July
29, 1997, the day he received a copy, to file his responsive
brief. As the additional copy of the bar's brief was not served
on the respondent by mail, he had only twenty (20) days, or until
August 18, 1997, within which to file his answer brief. The
respondent did not file his answer brief by August 18, 1997. The
respondent submitted a reply [sic] brief on August 26, 1997,

which the bar received on August 28, 1997.

The respondent's statenment of the facts at page 2 of his
reply [sic] brief does not conport with the referee's findings of

fact as stated in his report of My 2, 1997, and is unsupported
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by record citations. As such, the respondent's brief does not
conmply with Fla. R App. P. 9.210(b)(3) and 9.210(c) which
requires that references to the appropriate record pages shall be
made in the statenent of the facts portion of an answer brief.

Thus, the statenent of the facts section of the respondent's

brief should be stricken.




ARGUMENT

A 91 DAY SUSPENSION | S THE APPROPRI ATE DI SCI PLI NE | N

THIS CASE G VEN THE REFEREE'S FI NDI NGS OF FACT, THE

CASE AND THE RESPONDENT’S PRI OR DI SCl PLI NARY H STORY.

In this case, the referee found the respondent guilty of
violating R Regulating Fla. Bar 4-1.3 (failure to act wth
reasonable diligence and pronptness in representing a client)
regarding his failure to file a brief and his failure to
diligently and pronptly respond to the appellate court's order to
show cause. It is undisputed that the respondent did not file a
file on behalf of his client, Christopher Doyle. It is clear from
the evidence at the final hearing, that from the date the notice
of appeal was filed on August 3, 1995, to April 10, 1996, when
t he appeal was dismissed, the respondent took no action to
prepare or file a brief for M. Doyle. A though M. Doyle told
the respondent in Cctober, 1995 that he did not want him to
represent him any further in the appeal, the respondent did not
file a notion to withdraw in the appellate case until January 30,
1996, the date the brief was due based upon the respondent's
second nmotion for extension of time. The respondent’s notion to
wi thdraw was denied by the appellate court on February 13, 1996,
yet the respondent still took no action to file the brief. At the
very least, the respondent should have filed the notion to

withdraw as soon as he learned his client did not want his




representation, or filed a brief when the court did not permt
his wi thdrawal.

It is undisputed that the respondent did not respond to the
appel late court's order to show cause issued on March 20, 1996.
At the final hearing and in his brief, the respondent clains that
he was out of his office on medical |leave and did not receive the
order to show cause from the Fifth District Court of Appeal [T,
pp. 21, 43, 48]. However, the referee nade no findings in his
report about the respondent's alleged absence from his office or
that the respondent did not receive the court's order to show
cause. Rather, the referee specifically found that the respondent
did not conply wth the appellate court's order to show cause
[RR, p. 2], and that upon entry of the order the respondent
should have pronptly and diligently responded [RR p. 3].

It should be noted that the respondent does not claim he
failed to receive other orders from the appellate court regarding
M. Doyle's appeal, just the order to show cause. The respondent
has apparently received other documents from The Florida Bar sent
to his record bar address, but he clainms he did not receive the
bar's initial brief in this case which was sent to his record bar
address on June 27, 1997. That the respondent should have
difficulty receiving mail from the Fifth District Court of Appeal

and The Florida Bar, specifically inportant docunents such as an

order and a brief, is not credible.




The case law cited in the bar's initial brief in this case
supports a 91 day suspension in consideration of the respondent's
prior disciplinary history of two public reprimands for
m sconduct simlar to the instant matter. In The FloridaBar—v.-
Nesmith, 659 So. 2d 1090 (Fla. 1995), the respondent was found
guilty of inconmpetence, neglect, inadequate comunication wth a
client, conduct prejudicial to the admnistration of justice in
allowing a client's civil case to be disnissed, and failing to
respond to the bar's investigative inquiries. |n 1N Florida Bar
v. Nesmith, Case No. 88,153 (May 1, 1997), the respondent was

found guilty of neglect, inconpetence and failing to properly

supervi se a non-lawer enployee. At page five of his brief in

this case, the respondent takes issue with the findings of fact
in Case No. 88,153. The respondent's description of the facts is
not what the referee found in her report dated March 10, 1997.
The respondent did not contest the referee's report at the tine
and it was approved by the Court on My 1, 1997. The respondent
cannot now dispute those findings.

The respondent has been disciplined in the past for neglect
for which he received two public reprimands. In the present case
the respondent has again been found guilty of neglect. "Repeated
similar instances of attorney misconduct should be treated
cunul atively so that the lawer's disciplinary history can be
considered as grounds for nore serious punishnment than his

m sconduct, considered in isolation, maght seem to warrant." Ihe
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frii r v | 509 so. 2d 287 (FHa. 1987). The
respondent's cunulative msconduct warrants a harsher discipline
that the public reprinmand recommended by the referee in this
case. As the respondent's brief denonstrates, he does not accept
that he has engaged in a pattern of simlar msconduct and it is

apparent the two prior public reprimnds have not encouraged his

rehabilitation. A 91 day suspension, requiring proof of

rehabilitation, 1S the appropriate discipline in this case.




CONCLUSION
WHEREFORE, The Florida Bar prays this Honorable Court wll
review the referee's findings of fact, reconmrendation as to
guilt, and discipline reconmendation of a public reprimand to be
adm ni stered by the Board of Governors of The Florida Bar and,
instead, 1inpose a 91 day suspension and paynent of the bar's

costs totaling $1,221.96.
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JOHN F. HARKNESS, JR

Executive Director

The Florida Bar

650 Apal achee Par kway

Tal | ahassee, Florida 32399-2300
(904) 561-5600

ATTORNEY NO 123390

JOHN T. BERRY

Staff Counsel

The Florida Bar

650 Apal achee Par kway

Tal | ahassee, Florida 32399-2300
(904) 561-5600

ATTORNEY NO 217395

AND

ERIC M TURNER

Bar Counsel

The Florida Bar

880 North Orange Avenue
Suite 200

O lando, Florida 32801-1085
(407) 425-5424

ATTORNEY NO. 37567

YR/ e

ERIC M TURNER
Bar Counsel




CERTIFICATE _OF SERVICE
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