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| NTRODUCTI ONAND STATEMENT OF | NTEREST

The amcus curiae, the Florida Defense Lawers Association
("FDLA"), who is here appearing in support of the position of the
petitioner, Florida Power & Light Conpany, is a statewde
association with strong, |ong-standing and firmy held views on the
devel opnent and inplenmentation of tort law in the State of Florida
in general, and its application to the vital public utility
I ndustry in specific. Its interests have been historically
asserted on a broad variety of issues, nost particularly where some
overriding question attracts its professional interest beyond the
merits, or lack thereof, of any particular case. The undersi gned
has appeared in this Court on behalf of the FDLA, as have a nunber
of other counsel.

The Florida Defense Lawers Association is a statew de
organi zation of |awers who are committed to the study and
exposition of the law, principally torts, as it relates to a
variety of defendants, including electric and other public
utilities. In that representation, the FDLA is conmtted to the
fair and just devel opment and enforcement of the law as well as to
its clear and consistent exposition to |awers, judges and menbers
of the public in the State of Florida. By aggressively asserting
the interests of its constituent menbers, and particularly in this
case the electric utility industry, it is the belief of the FDLA

that it can significantly advance the state of the |aw upon which

our judicial system is based.




In the case before this Court, while the factual circunstances
which led to the trial court granting a summary judgnhent are
uni que, the concern as an amcus curiae was attracted because of
the perceived departure by the Fourth District Court of Appeal from
the appropriate and vital analysis of the legal issue of duty which
it is believed occurred in the Fourth District's review of the
trial court's decision.

The FDLA will wutilize the sanme abbreviations as contained in
the petitioner's initial brief. Speci fically, the synbol
("App. __ ") Wll Dbe used to refer to those docunents contained in
the petitioner's appendix to the initial brief. The synbol
("R_") will be used to refer to portions of the record on appeal
not otherwise in FPL’s appendix. Petitioner Florida Power & Light
Conpany will be referred to as "FPL" or "defendant", and respondent
Edward Periera will be referred to as "plaintiff" or "Mr. Periera".
Al'l  emphasis contained in this brief, wunless otherwse clearly

identified, wll be that of the undersigned.




STATEMENT OF THE CASE AND OF THE FACTS

As reflected in the petitioner's statement of the case and of
the facts, the operative facts which led the trial court to grant
a sunmary judgnment in favor of the defendant FPL on the issue of
duty, and which also caused the Fourth District to reverse that
summary judgnment, are not in substantial or material dispute. The
plaintiff M. Periera, while intoxicated, was riding a notorcycle
(also known as a dirt bike) at night, wthout an operable
headlamp*, on a bicycle path next to roadway swale. He claims to
have struck his shoulder on a guy wire owed by FPL. (App. A). The
guy wire anchor was |ocated between the road and the bicycle path
and the non-electrified guy wire itself goes up from the anchor in
the ground to a crossarm which crosses the bicycle path. The guy
wire then diagonally up to where it attaches near the top of the
pole. The utility pole that the guy supports is located on the far
side of the bicycle path with respect to the road.

After a hearing on FPL’s notion for summary judgnent (App. O,
the trial court determned that FPL owed M. Periera no duty,
citing Florida Statute 6316.1995 (1987) and relying upon the First

District Court of Appeal decision in Powell v. Florida Department

of Transportation, 626 So.2d 1008 (Fla. 1st DCA 1993), rev. deni ed,

! Although the notorcycle was not equipped with an operable
headl ight at the tine of the accident, M. Periera clained that he
had in some fashion tied a flashlight to the handl ebars, although
no flashlight was recovered following the incident. See Fla, Stat.
5316. 400 (1987).




639 So.2d 980 (Fla. 1994). The Fourth District reversed that
decision, but certified its decision as being in conflict with

Powel | .




| SSUE PRESENTED FOR REVI EW ( RESTATED)

VWHETHER, AS A MATTER OF LAW AND PUBLIC POLICY, A FLORI DA
ELECTRIC UTILITY ONS A DUTY TO AN | NTOXI CATED OPERATOR
OF A MOTORCYCLE WHEN THAT OPERATOR IS RIDING THE DI RT
BI KE W THOUT AN OPERABLE HEADLAMP ON A BICYCLE PATH, AT
NI GHT, |IN VIOLATION OF FLORI DA STATUTE 5316. 1995, AND THE
OPERATOR CLAIMS TO HAVE HIT H' 'S SHOULDER ON A NON-
ELECTRI FI ED GUY WRE SUPPORTING A UTILITY POLE WH CH WAS
ADJACENT TO A ROADWAY.




SUMMARY OF ARGUMENT

The FDLA has interest in this case because of what it
concludes is a departure from the appropriate standard to be used
in determning the existence or not of a legally cognizable duty as

set forth by this Court in McCain v. Florida Power Corp., 593 So.2d

500 (Fla. 1992). Empl oyed correctly, both the |aw and public
policy in the State of Florida conclusively establish that there
was no foreseeable zone of risk to an individual such as M.
Periera who was operating his notorcycle, at night, w thout an
operabl e headlanp, while intoxicated, on a bicycle path where his
vehicle was prohibited from being. The possibility that a power
conmpany could, under different circunstances, owe a duty to a
pedestrian or bicyclist properly upon the bike path does not
translate into a duty to M. Periera. Florida law, and that of
other states that have considered this precise question, recognizes
that a defendant can have a legal duty with respect to a sidewalk
for those individuals lawfully and properly upon that sidewalk, but
no duty with respect to the self same conditions to a person who is
driving an unauthorized notorcycle on the sidewalKk. Florida |aw
recogni zes the sane difference in duty analysis when review ng
obligations owed by a |andowner toward different types of
i ndi vi dual s who appear on his property.

Simlarly, the fact that FPL is a regulated utility in the

State of Florida does not create any "different” or "broader" duty.




| ndeed, because of the necessity for electrical structures at or
near roadways to provide both econom cal power and lighting, the
law in the State of Florida has been reticent to extend any
extensive duty with respect to vehicles that stray from the
appropriate traveled way. Where, as here, the notorist was
willfully driving a notorcycle unlawfully, at night, wthout a
headl anp, and while intoxicated, there is no reason in |law or
public policy to extend a special duty to that motorcyclist.
Finally, 1in anticipation of what nmay be an argument by M.
Periera, the FDLA would strenuously urge this Court to review and
clarify Florida |law so as to ensure that Florida Power & Light
Conmpany, like other public utilities and businesses in the State of

Florida, is required to satisfy a standard of reasonable care under

the circumstances and not some vague, subjective and ill-defined
standard uncritically referred to in early decisions in an
i nconsi stent fashion.

There is nothing in the law o in the facts of this case that
requires an electric power utility to exercise any degree of care,
|l et alone a degree of care toward M. Periera beyond that of

reasonabl e care.




ARGUMENT
FOCUS OF FDLA CONCERN
Al t hough the ~case before this Court has some truly
"interesting”" facts, the FDLA’s concern is with the nethod of
anal ysis (or absence thereof) reflected by the decision of the

Fourth District in the court below Periera v. Florida Power &

Light Co. 680 So.2d 617 (Fla. 4th DCA 1996). Because that

decision, left unchanged, does not appear to the FDLA to follow the
rigors required in alegal duty analysis, the FDLA’s principal
interest in this cause is the restatenment or clarification of that
anal yti cal process for future courts and | awers. Once re-
established (or nodified) by this Court, it is then believed that
the appropriate analytical construct, applied to the facts before
this Court, will result in a reversal of the decision of the Fourth
District.

I, APPROPRI ATE METHODOLOGY FOR A LEGAL DUTY/ PUBLIC POLICY
ANALYSI S

The nost cogent recent statenment of the nethodology to be used
in a legal duty/public policy analysis in a negligence case is this

Court's decision in MeCain V. Florida Power Corp., 593 8o.2d 500

(Fla. 1992). This Court, -in MeCain, |like this case, faced a
deci sion froman internmedi ate appellate court whose "nethod of

anal ysis used to reach [its] conclusion [was] somewhat unclear”.

d.




Using the concept of foreseeability as its takeoff point, this
Court concluded that that concept has application in tw distinct,
but separate, analyses that have to be nade before there can be a
finding of liability in a negligence case. The first is whether a
duty exists against which a defendant's conduct should be neasured.
That question is one of law for the court, consistent wth
considerations of public policy. The second issue (ordinarily a
question of fact) is whether any breach of a recognized duty is a
proxi mate causation of damage to the claimnt.

Wiile there is an element of foreseeability in each of these
issues, this Court in reviewing precedent and public policy decried
the blurring of those concepts and proceeded to nmandate a separate
anal ysis on these issues.

[11. WAS THERE A LEGALLY COGNI ZABLE DUTY, CONSI STENT W TH
PUBLIC POLI CY, OAED BY FPL TO THI S PLAI NTI FF UNDER THE
Cl RCUMSTANCES OF THI S CASE?
THE ANSWER IS "NO'.

In considering a defendant's potential liability, the first
question is whether there was a legal duty owed by this defendant
to this plaintiff under these circunstances. As noted above, the
issue is one of law for the court and raises questions of public
policy as to what obligations should the |aw inpose upon a
defendant under certain defined circunstances. See McCain v.

Florida Power Corn., supra, Gath v. St. Lucie Countv-Fort Pierce

Fire Diet., 640 So.2d 138, 139-40 (Fla. 4th DCA 1994)(J. Anstead




concurring and quoting trial court opinion); Firestone Tire &

Rubber Co. v. Lippincott, 383 So.2d 1181 (Fla. 5th DCA 1980).

The law in Florida creates an objective test to be utilized in
this analysis concerning whether a defendant's conduct creates a
foreseeabl e zone of risk, a test which is "fraught with policy

consi derati ons". Gath, supra_ at 140.

The foreseeable zone of risk test as to the existence of a

duty for a defendant nust be addressed and overcone before a trial

court can consider the issue of proximte causation, with its
somewhat narrower and different conmponent of foreseeability. It is
precisely this distinction that the Fourth District either
over|l ooked or applied incorrectly. For the reason set forth bel ow,
an electric wutility, wunder the facts and circunmstances of this
case, has no legal duty, and no public policy consideration should
i npose a duty.

What then is the duty of a power conpany, or for that matter,
anyone else who has a need to place sonme structure adjacent to a
road or bicycle path? Obviously, it may depend on the conditions,
the location, and the reason the structure was placed near the bike
path or roadway. More inportantly, it also requires a review of
who was hurt and under what circunstances.
|'V. TRE Cl RCUMSTANCES SURROUNDI NG MR. PERIERA‘S ACCI DENT

The plaintiff here was a notorcyclist operating his dirt bike
in violation of Florida Statute S316.1995 (1987), which proscribes

the operation of such a motorcycle on the bike path involved in

=10 =




this case. Mreover, at the tine of the incident, M. Periera was
intoxicated, operating the nmptorcycle at night and without an
operabl e headlamp. See, e.g., Florida Statutes SS316.193, 316. 400.

Under these circunstances the question nust arise, what public
policy or social value is advanced by inmposing a duty on FPL toward

this notorcyclist. Stated differently, where is the reasonable

foreseeability of this type of conduct?

Many of these considerations came to bear in the case of
Powel | v. State of Florida Departnment of Transportation, 626 So.2d
1008 (Fla. 1st DCA 1993), rev. denied, 639 so.2d 980 (Fla. 1994),

whi ch was recognized by the Fourth District as being in conflict
wWth its decision in this case. In that case, a nmotorcyclist
claimed injury as a result of driving his notorcycle on an
al l egedly dangerous and defective sidewalk. The First District,
facing a situation not unlike that before this Court (except
W thout an intoxicated operator and w thout the accident occurring
at night with no operable headlamp on the cycle), concluded, as a
matter of law, that the sidewal k's owner (DOT), had no duty to the
mot or cycl i st. The court concluded that such an incident, and
claimant, were not wthin the foreseeable zone that defines the
duty, which is otherwise the first step to opening the courthouse's
door for a claimant. The First District correctly noted, citing

Cassel v. Price, 396 So.2d 258, 264 (Fla. 1st DCA) (citation

onmtted), rev. denied, 407 So.2d 1102 (Fla. 1981), that:

If no reasonable duty has been abrogated, no
negl i gence can be found. A person is not

mw 11 =




required to take neasures to avoid a danger
whi ch the circunmstances as known to him do not
suggest as likely to happen.

That which, in Powell, as a matter of law and consistent with
public policy, did not create a legally cognizable duty, is not
rendered nore actionable (or foreseeable) because M. Periera here
was operating his notorcycle in an intoxicated state, at night,
wi t hout an operable headlanp, on a bicycle path not designed for

not or cycl es.

V. WHAT OTHER PUBLI C POLI CY CONSI DERATI ONS BAD COVE TO BEAR
ON TH' S ANALYSI S?

One of the other obvious facts (and therefore policy
considerations) in this case is that the defendant is an electric
utility, regulated extensively by the Florida Public Service
Comm ssi on. As a utility, it is charged with the general
responsibility to distribute power wthin its franchise area in an
economi cal, efficient and reasonable manner. As such, utility
poles are frequently placed near the edge of roadways, frequently
within road rights-of-way. The supporting and ancillary structures
(such as guy wires) necessarily follow in the same general area.
In the case at bar, the utility pole was across the sidewalk from
the road, but because of engineering considerations, the guy wre
came down from near the top of the pole to a horizontal post or
crossbar across and well above the sidewal k (not involved in this
incident) and then fromthe end of that crossbar down to the anchor

adj acent to the bike path.

- 12 =




While in a perfect world one m ght want to have all such
structures (poles, guys, anchors, etc.) located far away from any
possi ble vehicular traffic (whether notorized or not), the reality
is quite to the contrary. When one conbines the requirenent to
conserve nmoney for the consuming public (by using government-owned
rights-of-way for poles and structures) along with the frequent
necessity to place such structures near roads so that street lights
on the poles can serve their purpose, the public policy reality is
t hat power conpany structures are required to coexist near
vehi cul ar ways. As such, although not inbued with a concept akin
to governnental inmmunity, it is clear that considerations of public
policy favor the realities of pole and structure placenent.

Thus, Florida Power & Light Co. v. Macias, 507 So.2d 1113

(Fla. 3d DCA 1987), the Third District faced a situation (and a
corresponding duty analysis) in which an autonobile left the
travel ed roadway and after a conbination of circunstances,
deflected off a utility pole (six feet off the road surface) and
eventually hit a tree. Recognizing that in its duty analysis

It is incunmbent upon the courts to place

limts on foreseeability, lest all renote

possibilities be interpreted as foreseeable in

the legal sense...
the court concluded that there was no legal or policy reason to

inmpose a duty because the accident was "of an extraordinary

nat ure". 507 So.2d at 1115, 1116. See also Mddlethon v. Florida

Power & Light Co., 400 So.2d 1287 (Fla. 3d DCA 1981); Speigel v.

Southern Bell Tel. & Tel. Co., 341 So.2d 832 (Fla. 3d DCA 1977).

= 13 =




Comparing the circunstances of Mcias (an autonobile |eaving
the appropriate traveled path, w thout evidence of intoxication or
other crimmnal or grossly negligent conduct), with that of the case
before this Court (involving an intoxicated notorcycle operator,
driving on a bike path, at night, and wthout an operable
headl anp), it strains foreseeability in the duty context to the
breaki ng point to suggest an electric public utility should have a
duty to protect M. Periera when it had no corresponding duty to
protect the Macias famly. Again, the FDLA would ask what possible
public policy would force potential liability on an electric
utility on these facts when none was recognized in Mcias.

VI . PCSSI BLE DUTY OAMED A BI CYCLI ST COVWPELS NO CONCLUSI ON
THAT DUTY WAS OAED TO MR. PERIERA.

In the mdst of the Fourth District's discussion of potential
liability in this case, although not clearly placed in the MeCain-
mandated structure for that analysis, was the court's statenent,
i nmedi ately before its conclusion, that FPL could have a duty of
care for M. Periera, because as far as it knew the guy wire was as
much of a hazard to bicyclists lawfully on the path as it was to
motorcyclists who were not. 680 So.2d at 619, App. F. W t hout
commenting on whether that analysis holds true in the physical
worl d, the FDLA would respectfully suggest that the clainmed anal ogy
is wide to the nark. Two cases have been identified nationally
whi ch involve conparable circunstances where notorcycles were being
operated on sidewal ks in contravention of the |law or commobn sense.

See Morell v. City of Breaux Bridqge, 660 So.2d 882 (La.Ct.App.

- 14 -




1995), rev. denied, 666 So.2d 321 (La. 1996); Knapp v. New York

Tel ephone Co., 615 N.Y.S.2d 257 (App.Div. 1994).

I n each case, a motorcyclist brought a negligence action
against the entity responsible for the sidewal k when the alleged
def ective condition (or absence) of the sidewalk resulted in a
crash and personal injuries. Anal ysis in each case followed
directly (or by acknow edged anal ogy) the duty analysis of the
Supreme Court in McCain, and in each case, the review ng court
found no liability. In Knapp (because the absence of
foreseeability negated the presence of a legally cognizable duty),
and in Morell (because the unintended use of the sidewal k by a
notorcyclist constituted an "unreasonable risk" which the court
equated to the MecCain "duty-risk analysis"), the court ruled as a
matter of |aw that there could be no responsibility to a
not orcyclist under conparable facts.

In each case, however, the fact that sonme duty may have been
owed to pedestrians or Dbicyclists did not change the |egal
conclusion that no corresponding duties were owed to the operator
of a notorized vehicle on the sidewalk (let alone one operated by
an intoxicated motorcyclist, at night, w thout an operable
headl anp) . As the Knapp court stated

the fact that NYT may have owed such classes
of wusers of the sidewal k [pedestrians or
bicyclists] a duty- of <care cannot be
translated as ext endi ng such duty to

plaintiff.

Knapp, supra at 259.

=15 =




VII. MR PERIERA was LEGAL EQUI VALENT OF TRESPASSER W TH NO
CAUSE oF ACTION FOR H'S | NJURI ES.

Al't hough no precisely conparable case factually has been found
to date in Florida, the concept that an entity such as FPL could
owe a duty to one class of individuals who come into contact wth
an all egedly unreasonable condition, but not to certain others, is
firmy entrenched in Florida law in the area of possessors or
owners of land. As the Third District stated in Macias:

A utility pole owner, such as FPL, has been
said to owe the same duty as the possessor of
|l and who creates an artificial condition

t her eon.

Florida Power & Light Co. v. Macias, 507 So.,2d 1113, 1115 (Fla. 3d

DCA 1987) (citing Bovlan V. Martindale, 431 N.E.2d 62 (Ill. App.Ct.
1982).

The law in Florida with respect to potential liability of
possessors of |and expressly recognizes that, contrary to the
Fourth District's decision below, the duty owed an individual on
the land of another and the extent of that duty are directly
related to the status of the'individual on the land. Thus, for any
particular condition, a |andowner may owe different duties to
di fferent i ndi vi dual s, dependi ng upon whether or not that
individual is an invitee, licensee or trespasser.

Wiile Florida law does inpose upon a |andowner the duty to
exerci se reasonable care with respect to invitees on the prem ses,
the duty inposed upon a possessor of land with respect to a

trespasser is "only to avoid wllful and wanton harm to him and
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upon discovery of his presence to warn him of known dangers not

open to ordinary observation". Wodv. Canp, 284 So.2d 691, 694-95

(Fla. 1973). See al so Florida East Coast Rv. Co. wv. Southeast

Bank, N. A, 585 So.2d 314 (Fla. 4th DCA 1991). Continuing the
analogy of the utility conpany as a l|landowner, it is respectfully
suggested that the onlv status into which an intoxicated
notorcyclist traveling at night wthout an operable headlanp on a
bi ke path, in violation of at |east one Florida statute, can be is
that of a trespasser. Wile the issue of precisely what duty m ght
be owed to a bicyclist under different circunmstances will have to
await another day, it is the responsibility of this Court, wth
respect to this plaintiff, to hold that there was no cognizable
duty that the law and public policy in the State of Florida would
i npose upon an electric public utility under the circunstances of
this case.
VIIl. THE FACT THAT THE OMER OF TEE GQUY WRE IN QUESTI ON

WAS AN ELECTRIC PUBLIC UTILITY DOES NOT I N ANY WAY

EXTEND OR CHANGE TEE STANDARD OF CARE BY SUCH UTILITY

BEYOND THE OVERRI DI NG RULE THAT THE STANDARD OF CARE

ONED IS THAT OF REASONABLE CARE UNDER THE Cl RCUMSTANCES.

The Fourth District in its short opinion attached no stated
significance to the fact that the guy wire in this case was owned
by an electric public utility (as opposed to a billboard or
fl agpol e conpany). I ndeed, count two of the conplaint in this
cause against FPL correctly alleged that, if there had been a duty

owed to the plaintiff under the circunstances of this case, it

woul d have been a duty "to exercise reasonable care and diligence".
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(App. A at 713, p4). Similarly, the Fourth District suggested no
different standard other than reasonable care by referring
generally to this as a negligence case.

Notw t hstanding these two facts, however, and notw thstanding
the absence of any argument for some different standard of care in
the trial court, counsel for M. Periera in his briefs in the

Fourth District argued for sone greater or different standard of

care and it can reasonably be anticipated that he will do so before
this Court. In anticipation of the possibility of that argunent,
the followng analysis of the obligations owed by a power conpany
in general is submtted in hopes that any decision to cone from
this Court will clarify or ‘restate the responsibilities of an

electric power utility in Florida with respect to its standard of

care.

The whole system of Anglo-Anerican negligence |aw has been
based upon the premse that it is essential to establish an
obj ective standard for a jury against which it can judge the
conduct of a defendant in ‘a negl i gence case. That objective
standard has been the so-called "reasonable man", now incorporated
in Florida Standard Jury Instruction 4.1. See also W Page Keaton,
et al, Prosser & Keaton on the Law of Torts, (5th Ed. 1984) §32.
This standard requires that the conduct of the defendant in general
be judged against what the so-called reasonable man woul d have done
under the sane or simlar circunstances. Thus, the greater the

risk that an individual's conduct mght have, the greater anount of
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care it would have to exercise in order to be "reasonably

careful"?,
Notw t hstanding this conpelling standardwhich continues to be
the bedrock of Florida negligence law, early cases dealing with the

l[iability of welectric wutilities in negligence cases would, from

time to time, wutilize such phrases as "high degree of care",
"hi ghest degree of care" and the like in discussing power
conpani es. Whil e many of those cases would al so note that the

| egal standard continued to be reasonabl e care*, sonewhat | oose

| anguage has fromtinme to time been picked up by subsequent courts

¢ Thus, both the seller of corrosive acid and the seller of
wi ndshi el d washer solution owe a duty of reasonable care. The acid
seller mght have to use a greater anount of care to be reasonabl e,
however, because its work has nore inherent risks.

¥ A good exanple of the several decisions of this and other
courts, wusually prior to the days of standard jury instructions, is
the case of Stark v. Holtzclaw, 105 So. 330 (Fla. 1925). The Court
in Stark stated that conpanies engaged in the business of selling
electricity "are held to a high degree of care in the safety of the
public..."” 105 So. at 332. This Court went on to note, however,
that such electric conpanies are "not insurers of the safety of
children or adults and are not held to a deqree of care, prudence,
and foresisht bevond which prudent and careful persons have to
exercise in such like circunstances. Key West Electric Co. V.
Roberts, 81 Fla. 743, 89 So. 122, 17 A L.R 807", 105 So. at 332
Thus, read carefully, it can be seen that although |anguage
relating to a "high degree of care" is wutilized on occasion in
el ectrical cases, the correct analysis reverts to the reasonable
man standard. It is only when those "high degree of care" phrases
are quoted out of context that confusion arises. For simlar cases
denonstrating sone confusion, see @nn v. City of Jacksonville, 64
So. 435 (Fla. 1914); Jacksonville Electric Co. v. Sloan, 42 So. 516
(Fla. 1906). Despite the use of the somewhat uncritical |anguage
such as "high degree of care" or "highest degree of care", it is
not believed that those cases have ever inposed a standard of care

on the trier of fact other than the appropriate reasonabl e man
st andar d.
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including this Court in McCain, supra, to the point where a casual

readi ng confuses the concept of the standard of care (which

continues to be the reasonable man standard) with the anount of

care that a jury mght find to be necessary in order to judge the
conduct "reasonabl e".

Various commentators have noted this semantic problem in
states around the United States. For exanple, Prosser & Keeton
described the confusion in language in this fashion:

The amount of care demanded by the standard of
reasonabl e conduct nust be in proportion to
the apparent risk. As the danger becones
greater, the actor is required to exercise
caution conmmensurate with it. Those who deal
with instrunentalities that are known to be
dangerous, such as high tension electricity,
gas, explosives, elevators, or wld aninmals,
nust exercise a great anmount of care because
the risk is great."...

Al t hough the | anguage used by the courts
sonetimes seens to indicate that a speci al

standard is being applied, it would appear
that none of these cases should losicallv call
for any departure from the usual fornula.

What is required is merely the conduct of the
reasonabl e person of ordinary prudence under
the circunstances, and the greater the danger,
or the greater responsibility, is nerely one
of the circunstances, demanding only an
i ncreased anount of care.

W Page Keaton, et al, Prosser & Keaton on the Law of Torts, (5th
ed. 1984), §34 at 208-09

Simlarly, Harper and Janes identify the situation as follows:

According to prevailing nodern doctrine, this
proportioning of care to danger does not nmnean
t hat di fferent degrees of care (or of
negligence) are being applied, because the
legal standard remains constant = nanely, what
a reasonably prudent person would do in all




the circunstances. And this standard is the
one broadly applied throughout the field of
negl i gence.

Har per and James, The Law of Torts, (2d Ed., 1986). § 16.13

Thus, while the anount (sonmetines loosely referred to as the
degree of care) varies with the risk or danger inherent in the
circunstances, this Court needs to adhere strictly to the universal
negligence standard - the reasonable man =~ which flows throughout
the law of Florida and el sewhere, including cases involving

electrical injuries. See, e.g., 27A Am Jur. 2d, Enerqgy and Power

Sources, §215-218 (19961, “Liability as governed by negligence

principles". ("The liability of electric conpanies, telephone
conpanies, and others transmtting or using electricity for damage
or injury is governed, neither by the principles of insurance of
safety, nor by those of contracts, as, for exanple under breach of
implied warranty but, as in the case of unintended danage or injury

generally, by the rules of the law of negligence"); 27A Am Jur.

2d, Energy and Power Sources, §218(1996), "Standard or degree of

care required." ("Wile the measure of duty resting upon electric
or telephone conpani es and others transmtting or using
electricity, in order to exonerate them from liability for
negl i gence, is expressed by the courts in forms varying from
reasonable or ordinary care and diligence to a close approxinmation
to the view that they are insurers, or that they owe a high, very
hi gh or the highest or utnost degree of care, the generally

accepted rule in such cases, however, as in determining liability
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for negligent injuries generally, is that such conpanies or persons
are bound to use reasonable care in the construction and
mai nt enance of their lines and apparatus « that is such care as a
reasonabl e person would use under such circunstances = and wll be
responsi ble for any conduct falling short of this standard. The
degree of care which will satisfy this requirenent varies, of
course, wth the danger which will be incurred by negligence and
must be commensurate with the danger involved"; Richard C Tinney,
Annotation, Liability for Injury or Death Resulting Wen Object is
Manually Brought Into Contact with, or Close Proximty to, Electric
Line, 34 ALR 4th 809 (1984). ("as a general rule, the
principles of the law of negligence govern the liability of
producers and distributors of electricity, owners of transm ssion
lines, owners or occupiers of premses on which electric lines are
located, and others who may be held responsible for the safety of
electric lines or of persons who come in proximty to such lines,
for injuries or deaths which result when objects are brought in
close contact with, or close proximty to, electric lines...")
From the foregoing, the FDLA respectfully suggests to this
Court that any argunent that an electric power utility in the State
of Florida owes anything other than a standard of reasonable care

under the circumstances is just sinply wong. \Wile some confusion

may have perhaps been engendered by general discussions relating to
the risks inherent in the transmssion and distribution of

electricity, there is no basis in Florida law, nor should there be,
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for the contention that an electric utility is governed by anything
other than the accepted and venerabl e reasonable care standard that
governs other entities in the State of Florida.

The fatal defect in the respondent's position in the Fourth
District, (occasioned it would appear by |ess than rigorous
understanding of the law of negligence), is perhaps no nore sinply
illustrated than by evaluating the standard of care owed by a
neurosurgeon performng a delicate and extrenely dangerous
neur osur gi cal procedure, needed by the patient and fully understood
by him or her prior to the procedure. Wile a casual observer
m ght suggest that the neurosurgeon woul d have to exercise the
"highest", "utnobst degree of care", the law in the State of Florida
sinmply defines the duty as follows:

Negligence is the failure to use reasonable
care. Reasonabl e care on the part of a
physician is the use of that know edge, skill
and care which is generally used in simlar
cases and circunstances by physicians and
comunities having simlar nedical standards
and available facilities.
Florida Standard Jury Instruction 4.2.

The respondent's anticipated attenpt to inpose sone ather
standard of care against FPL in this case should be unsuccessful
for yet another reason. Even if one were to reject the collective
wi sdom of an entire system of jurisprudence and the nunerous
commentators set forth above, reject the objective standard, and

i npose some anorphous, subjective, "high" degree of care standard

with respect to the distribution of electricity, it could not
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reasonably be suggested that that would apply to a_non-electrified

guy wre attached to a crossarm and ultimately to a utility pole.
Simlar guy wires are found throughout the State of Florida,
hol ding up other structures of all types by all sort and kinds of
busi nesses, and no logical (or other) reason exists as to why a guy
w re owned by a power conpany should have any different standard of
care attached to it than a guy wire owed by a billboard conpany.
To suggest otherwi se would seemto inpose upon the driver of an FPL
truck sonme "high" duty of care beyond that owed by every other
driver merely because he worked for a conpany that sells a product
that has nore inherent dangers that the purveyor of cotton puffs or
other |ess dangerous commodities.

Wiile it could perhaps-be argued, in a proper case, that the
amount of current in a particular wire mght extend its electrical
properties further away from the wre, so as to create a broader
zone of risk for a foreseeability analysis, that academ c or
physi cal possibility has no application with respect to a guy

wire*.

¢ |Indeed, in this Court's decision in MecCain, which was an
el ectrical contact case, particular conduct could create a greater
t han usual zone of risk which could have the potential of expanding
t he amount of care proportionally. 593 So0.2d at 504. The
authority cited in McCain for that general proposition, however, is
one of the early electricity cases, Escanbia County Elec. Light &
Power Co. v. Sutherland, 61 Fla. 167, 55 So. 83 (1911), which has
been properly criticized as being a departure from the appropriate
%gasonable man standard. See 21 Fla. Jur. 2d Energy §48, footnote
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From the foregoing, it is respectfully suggested to this Court
that FPL owed no duty of care to M. Periera in the circunstances
of his accident which could, consistent with Florida |law and public
policy, inpose any liability upon Florida Power & Light Conpany.
The FDLA respectfully suggests that had the Fourth District
properly enpl oyed the McCain net hodol ogy to the unusual if not
bi zarre facts of the case before this Court, this proceeding would

not have been necessarys.

5 FPL has in its brief additionally argued, and it is
believed correctly, that the record conclusively establishes that
M. Periera’s actions were the sole proximte cause of his own
injury and as such, there was an alternative basis far the summary
judgnment. Wth respect to that argunent, as well as any others not

expressly addressed in this brief, the FDLA sinply adopts and
i ncorporates the position of FPL in this cause
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CONCLUSION

For the reasons set forth in the foregoing brief, the Florida
Def ense Lawyers Association respectfully urges this Court to do two
t hi ngs.

First, it is urged that this Court reverse the decision of the
Fourth District after conducting a duty-foreseeability-public
policy analysis consistent with the principles set forth in McCain,
which can only yield the conclusion that no duty existed which FPL
could have breached in this cause

Secondly, it is respectfully urged, however, that this Court
take this opportunity to carefully elucidate the continuing rule
that an electric power utility in Florida, with respect to its
electrical matters, owes to nenbers of the public who may cone in

contact with its facilities, the duty of reasonable care under the

Ci rcumst ances. VWil e many cases which use the words "high" or

"highest" or "utnost" degrees of care may have sonme value in
instructing generally that a greater anmount of care nmy be
necessary to convince the trier of fact that a power conpany has
been reasonable, it is believed that the continued existence of
such phraseology is and has been counterproductive. Florida Power
& Light Conpany and other electric utilities in the State of

Florida have to exercise nore care than the manufacturer of cotton

puffs, but each business is governed by the sane standard of Angl o-




Anmerican  jurisprudence, that of reasonable care under the

ci rcunst ances.
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