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STATEMENT OF THE CASE AND FACTS 

This appeal concerns the scope of the jurisdiction vested in district courts of appeal by 

F1a.R.App.P. 9.13O(a)(3)(C)(vi), which, as drafted at the time of the proceedings below’, permitted 

District Courts of Appeal to review non-final orders of trial courts which determine “a party is not 

entitled to workers’ compensation immunity as a matter of law . . .” Petitioner herein (Defendant 

and Third Party Plaintiff in the Circuit Court proceedings, and Appellee in the District Court 

proceedings) will contend that the rule as formerly drafted did not permit review of orders denying 

workers’ compensation immunity, unless the order sought to be reviewed conclusively precluded 

the assertion of the defense. 

The relevant facts are that in Walton County Circuit Court Case No. 94-0733-CA, the 

Plaintiff, Charlie DePauw, and his spouse brought an action against Petitioner herein, for the 

catastrophic personal injuries which he sustained during the course and scope of his employment 

with Walton Dodge Chrysler Plymouth Jeep and Eagle, Inc,, the Respondent herein. Petitioner filed 
a 

a third party claim against the Respondent, alleging that the Respondent through its management and 

employees had engaged in culpable negligence resulting in injury to the Plaintiff, Charlie DePauw. 

The present version of the rule now reads: 1 

(a) Applicability. 
. . .  

(3) 
limited to those that 

Review of non-final orders of lower tribunals is 

. . .  
(C) determine 

. . .  
(vi) that, as a matter of la w, a party is not entitled to workers’ 

compensation immunity;- 

1 



Following discovery, the Respondent moved for summary judgment on the basis of its entitlement 

to workers’ compensation immunity under 8 440.1 1 ,  Fla. Stat. (App. A, p.2, B). The trial court 
a 

entered an order denying summary judgment. The order does not contain findings of fact, however, 

the record indicates that the denial was based upon the trial court’s conclusion that there remained 

unresolved issues of material fact as to the Respondent’s entitlement to workers’ compensation 

immunity (A, p.2,6, B, Cl-9). 

Respondent brought an appeal, relying upon 0 9.130(a)(3)(C)(vi), Fla.R.App.P., as grounds 

for the District Court’s exercise of jurisdiction2 The District Court of Appeal, in Walton Dodge 

Chtysler-Plymouth Jeep and Eagle, Inc. v. H. C. Hodges Cash & Carry, Inc., 679 So.2d 827, 830- 

83 1 (Fla. 1 st DCA 1996) held: 

. , . that there is no evidence to support a finding that the employer 
engaged in an intentional act designed to result in, or that was 
substantially certain to result in, injury or death to the employee. 

The District Court of Appeal reversed and remanded with instructions that the trial court enter a 

summary judgment in favor of Walton Dodge, 

Petitioner filed a motion requesting that the District Court of Appeal certify that its exercise 

of jurisdiction expressly and directly conflicted with the opinion of the Second District Court of 

Appeal in Hustings v. Demming, 682 So.2d 1107 (Fla. 2d DCA 1996). This was denied. Petitioner 

thereafter requested that this Court exercise its discretionary jurisdiction pursuant to F1a.R.App.P. 

9.030(a)(2)(A)(iv), which provides that the discretionary jurisdiction of the Supreme Court may be 

2 Respondent did not challenge the District Court’s exercise of jurisdiction, in that 
briefing and oral argument took place prior to the rendition by the District Court of Appeal, Second 
District, of its opinions in Pizza Hut of America v. Miller, 674 So.2d 178 (Fla. 2d DCA 1996); 
American Television and Communication Corp. v. Florida Power Corp., 679 So.2d 1 190, (Fla. 2d 
DCA 1996); and Hustings v. Dernrning, 682 So.2d 1107 (Fla. 2d DCA 1996). 

2 
a 



sought to review decisions of district courts of appeal based upon express and direct conflict with 

decisions of other district courts of appeal. 

This Court entered an order granting the petition (D). 

3 



ARGUMENT 

This Court in adopting F1a.R.App.P. 9.130(a)(3)(C)(vi) in Mundico v. Taos Construction, 

Inc., 605 So.2d 850,854 (Fla. 1992), as evinced by the language employed in that opinion, and as 

evinced by the text of the rule it adopted, intended to permit review of a narrow class of non-final 

orders in which a trial court determines as a matter of law that a party is not entitled to workers’ 

compensation immunity. Subsequent decisions of the District Courts of Appeal, which permitted 

review of orders denying workers’ compensation immunity on the basis of unresolved factual issues 

were wrongly decided. This Court’s intent and rationale in adopting the amendment were fully 

explained in Hustings v. Demming, 682 So.2d 1 107 (Fla. 2d DCA 1996). The Court removed any 

remaining doubt as to its intent in adopting the Amendments to the Florida Rules of Appellate 

Procedure, 21 F.L.W. S-507, App.S6-7 (Fla. Nov. 22, 1996). 

4 



ARGUMENT 

I. THE DISTRICT COURT OF APPEAL WAS WITHOUT 
JURISDICTION TO REVIEW THE ORDER OF THE 
CIRCUIT COURT BELOW, DENYING THE 
RESPONDENT’S MOTION FOR SUMMARY JUDGMENT 
ON THE BASIS OF WORKERS’ COMPENSATION 
IMMUNITY, BECAUSE THE CIRCUIT COURT DID NOT 
RULE AS A MATTER OF LAW THAT THE 
RESPONDENT WAS NOT ENTITLED TO WORKERS’ 
COMPENSATION IMMUNITY, 

Florida Rule of Appellate Procedure 9.130 is the successor of Rule 4.2, which was adopted 

in 1962, and which formerly governed interlocutory appeals, Rule 9.130 was intended to reduce the 

number of appealable non-final orders, from what had been permissible under the former rule. The 

theory underlying adoption of the more restrictive rule was that appellate review of non-final 

judgments wastes judicial resources, and needlessly delays final judgment. Travelers Inns. Co. v. 

Bruns, 443 So.2d 959,961 (Fla. 1984). Rule 9,130 as originally adopted did not provide for review 

of non-final orders denying workers’ compensation immunity, as a matter of law, or otherwise. 
a 

Formerly, a party which had been denied dismissal or summary judgment on the basis of workers’ 

compensation immunity, had the option of seeking prohibition from an appellate court, as was 

permitted in Winn-Lovett, Tampa v. Murphree, 73 So.2d 287 (Fla, 1954), or seeking plenary review 

after entry of final judgment. 

This Court however, in Mundico v. Tuos Construction, Inc., 605 So.2d 850, 854 (Fla. 1992), 

expressly receded from Murphree, characterizing the holding in that case as an unwarranted 

extension of the principle of prohibition, The court’s rationale was that prohibition is an 

extraordinary writ by which a superior court may prevent an inferior court, over which it has 

appellate and supervisory jurisdiction, from acting outside its jurisdiction. The writ is narrow in 

5 



scope and must be employed with caution and utilized only in emergency situations to prevent an 

impending injury where there is no other appropriate legal remedy. Prohibition may not be used to 

divest a lower tribunal of jurisdiction to determine its own jurisdiction, nor may it be used to test the 

correctness of a lower court’s determination of its jurisdiction “where the existence of jurisdiction 

depends on controverted facts that (the lower court) has jurisdiction to determine.” Mandico, 605 

So.2d at 854, citing English v. McCrary, 348 So.2d 293, 298 (Fla. 1977). In so ruling, the court 

stated (605 So.2d at 854-855), that 

We suspect that one reason the court was willing to permit 
prohibition in Murphree was to avoid the necessity of requiring the 
trial to proceed to its conclusions when it was evident from a 
construction of the relevant statutes that the plaintiffs exclusive 
remedy was to obtain workers’ compensation benefits. Because we 
are sensitive to the concern for an early resolution of controlling 
issues, we amend Florida Rule of Appellate Procedure 9,13O(a)(3) to 
read as follows: 

(3) 
is limited to those which: 

Review of non-final orders of lower tribunals 

. . .  
(C) determine: 

. . .  
(v1) 
compensation immunitv us a 
(Emphasis supplied by the Petitioner) 

W Y  is not entitled to workers’ 
of  law, 

This Court’s amendment of the rule in Mandico was intended to permit immediate review of a 

narrow class of orders - those in which the lower tribunal precluded the defendant from asserting the 

defense of workers’ compensation immunity. 

Following the amendment of Rule 9.130 in Mandico however, the district courts of appeal 

interpreted the amendment with virtually unanimity, as permitting review of non-final orders denying 

dismissal or summary judgment on the basis of workers’ compensation immunity, even if the denial 

6 




























