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SUMMARY

This is a mandatory direct appeal of a circuit court judgnent
whi ch validated the issuance of up to $10 billion of revenue bonds
by the Florida Hurricane Catastrophe Fund Finance Corporation (the
"Corporation”), a public benefits corporation established by the
Legislature in 1996 for the specific purpose of issuing these
bonds.

The Corporation, the plaintiff below, filed its Conplaint for
Bond Validation and the State Attorney, acting as the designated
representative of the public, filed an Answer. No ot her party
appeared, and, after final hearing at which all the issues raised
were addressed, the trial court entered its judgnent validating the
bonds.

The revenue bonds axe statutorily designated to provide
additional funding to the Florida Hurricane Catastrophe Fund (the
vTrust Fund"), a trust fund established in 1993 in the aftermath of
Hurricane Andrew to protect Florida residential property insurers
and owners of insured residential property in this state in case of
catastrophic hurricanes. The Trust Fund is admnistered by the
State Board of Adninistration (the "sBa"). The bonds are to be
repaid from the revenues of the Trust Fund, which are not derived
from state tax revenues but instead cone from paynents by certain
insurers.

The Florida Hurricane Catastrophe Fund Act, section 215.555,
Florida Statutes, as anmended in 1996, (the "Act"™) provides all of

the detailed legislative authorization and direction pertaining to




i ssuance of these bonds by the Corporation. The Corporation is not
the State of Florida or an agency of the State, and the Act
declares that the bonds "are not adebt of the state" and that
"[tlhe corporation does not have the power to pledge the credit,
the revenues, or the taxing power of the state or of any political
subdi vi sion. "

The trial court applied the Act to the uncontested facts and

approved and validated the bonds and the security therefor.

STATEMENT OF THE CASE

After proper notice, pleadings and hearing, the issuance of up
to $10 billion in revenue bonds by the Corporation was approved by
judgment of the circuit court on Novenber 12, 1996. As required,
the State has appealed, and this Court has jurisdiction. See art.
V, § 3(b) (2), Fla. Const.; §§ 75.08, 215.555(6) (a)2, Fla. Stat.

The Corporation was created by the Legislature in section
215.555(6) (¢)2, as part of the Hurricane Insurance Affordability
and Availability Act of 1996 (Chapter 96-194). This legislation
amended section 215.555 and specifically authorized the Corporation
to issue these revenue bonds. As mandated by chapter 75, the
Defendants are the State, its citizens, property owners and any
other interested non-residents. Ceneral notice of the validation
proceeding was given, and the State Attorney of the Second Judicial
Circuit is the statutorily designated representative of the
Def endant s. § 215.555(6) (c)3.a, Fla. Stat. No person or party
other than the State Attorney appeared or intervened. (T.28,29).

In the Answer of the State, the State Attorney raised various

2




defenses and, after entry of the judgnent validating the bonds,
filed an i nmedi ate appeal as required by the Act. The appeal
raises the sane issues which were addressed at the circuit court
hearing. Respectfully, the circuit court's rulings on all issues
were correct and the judgment should be affirned.

The Appellants' brief is designated herein as the brief of the
State.’ The Appellants' brief makes it clear that there were no
procedural or contested factual 1issues below. Thus, this
Appellee’s brief consists primarily of an analysis of the pleadings
and docunents and the provisions of the |aw which created the
Corporation and gave it the capacity to issue revenue bonds for the
public purpose of financially assisting the Trust Fund in assuring
that there w1l be insurance and reinsurance protection to

residential property owners for catastrophic hurricane danmage.

STATEMENT _OF THE FACTS

In response to the property danmage and insurance/reinsurance

crisis resulting from Hurricane Andrew, in 1993 the Legislature

enacted the Florida Hurricane Catastrophe Fund Act, @s sSection
215.555, Florida Statutes. The "Florida Hurricane Catastrophe
[Trust] Fund" was created to maintain insurance capacity for

insurers  witing residenti al property i nsurance ("covered

policies") in the state in the event of a catastrophic hurricane.

'The State brief includes an Appendix containing eyer
pl eading and docunment Which was before the circuit court, alon

with a transcript of the final hearing. The Appendix by the State

is thus conplete and will be used as the record for this brief.
The Appendix is designated (A ) wWth the transcript of the

hearing as (T.




The 1993 law required that such insurers enter into reinbursenment
contracts which obligate them to pay premiuns to the Trust Fund in
exchange for acommtnent by the Trust Fund that a percentage of
their hurricane-caused |osses would be reinbursed from the Trust
Fund. §§ 215.555(4), (5), Fla. Stat.

It is inmportant to distinguish anong these four entities: (1)
the SBA, (2) the Trust Fund, (3) the Corporation and (4) the
private insurers who are required by the Act to pay noneys into the
Trust Fund. The SBA and the Trust Fund are state agencies or
entities. The Corporation is a separate public benefits corpor-
ation and not a state agency or entity. The insurers are private
insurance conpanies doing business in the State. The SBA
supervises and administers the Trust Fund, while the Corporation
may issue revenue bonds for the benefit of the Trust Fund.

The noney in the Trust Fund will consist of premuns paid by
the residential property insurers with reinbursement contracts, the
proceeds of any revenue bonds, energency assessnents, if necessary,
on insurers witing property and casualty business in this State,’
and the earnings of the Trust Fund.

Wien initially enacted in 1993, the law provided for revenue
bonds to be issued only by local government units. The Legislature
amended section 215.555 in 1996 to add section 215.555(6) (c),
creating the Corporation specifically to establish a nore "cost-
effective and efficient mechanism for issuance of bonds." Thi's

special entity, designated by the Legislature as a "public benefits

2§ 215.555(6) (a)3, Fla. Stat. (1996)
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corporation,” operates under a five nmenber board of directors
consisting of the Governor or a designee, the Conptroller or a
desi gnee, the Treasurer or a designee, the director of the Division
of Bond Finance of the SBA, and the chief operating officer of the
Trust Fund. § 215.555(6) (¢)2.c, Fla. Stat. The Corporation was
legislatively created with all of the powers of corporations under
chapter 607 (Business Corporation Act) and chapter 617 (Not For
Profit Corporation Act), Florida Statutes. The Corporation's

Articles of Incorporation thereafter filed wth the Departnent of

State designate it as a not for profit entity. (A 15). I'n the
words of the Legislature, "“[tlhis mechanism [issuance of revenue
bonds by a public benefits corporation] will elimnate unnecessary
costs in the bond issuance process . . , ." § 215.555 (6) (c)1.a,
Fla. Stat.

The Act provides that the SBA will admnister the Trust Fund
and permts issuance of revenue bonds (1) upon the occurrence of a
hurricane and a determination that nonies in the fund are or wll
be insufficient to pay reinmbursements at promised levels or (2) in
t he absence of a hurricane, upon a determ nation by the SBA that to
do so would maximze the ability of the Trust Fund to neet future
obl i gati ons. § 215.555(6) (a)1, Fla. Stat. On July 23, 1996, the
SBA adopted its resolution determning that the Trust Fund's
ability to neet future obligations would be maxi m zed by taking the
necessary actions in the absence of a hurricane to enable the
Corporation to issue these bonds. (A.23-24).

The trial court received oral and written argument, the




exhibits® offered by the Corporation and the oral testinony of Dr.
Jack N cholson, who was the president of the Corporation and the

chief operating officer of the Trust Fund. (T.8-21). The trial

court ruled on all issues and entered its Final Judgnent of Bond

Validation on Novenber 12, 1996. (A.133-140). A copy of the
judgment is attached to this brief. Wt hout reservation or

condition, the trial court validated the revenue bonds in an anount

not to exceed $10 billion, to be issued in the future. The
j udgnment addresses each of the substantive issues raised before the
trial court and each of those issues will be addressed in detail in

the following argument section.

ARGUMENT

THE CIRCU T COURT CORRECTLY VALIDATED THE
REVENUE BONDS TO BE | SSUED BY THE FLORI DA
HURRI CANE CATASTROPHE FUND FI NANCE
CORPORATION, A PUBLI C BENEFI TS CORPORATI ON
CREATED BY LAW EXPRESSLY FOR THE PURPOSE OF
| SSU NG THE BONDS.

Section 215.555(6) (a)2. provides:

The Legislature finds and declares that the issuance of
bonds under this subsection is for the public purpose of
payi ng the proceeds of the bonds to the insurers, thereby
enabling insurers to pay the clains of policyholders to
assure that policyholders are able to pay the cost of
construction, reconstruction, repair, restoration, and
ot her costs associated with damage to property of policy-
hol ders of covered policies after the occurrence of a
hurri cane.

*The exhibits included (a) the Articles of Incorporation of
the Corporation, (b) the July 23, 1996 Resolution of the SBA (c)
the July 23, 1996 Resolution of the Corporation, (d) the form of
the Master Trust Indenture, (e) the form of the Pledge and Security
Agreenent and (f) the three proofs of publication of the Oder to
Show Cause. See (A.13-104).




The benefits to the State's insured policyholders and the public in
general are unquestioned and substantial.

Fulfilling his statutory duty, the State Attorney has raised
for review by this Court the sane ten issues addressed bel ow.
(A.109-113). The State's brief acknow edges that there were no
contested facts, no arguments over the exhibits and no technical
objections of any sort. At the final hearing, the Corporation
presented the testinmony of its president, Dr. Jack N cholson, who
descri bed the functions of the Trust Fund and the new Corporation,
the reasons for validating the bonds now and the fact that no state
tax revenue would be used to repay the bond obligations. (T.8-20) ,
He testified that the bonds are to be repaid fromthe prem uns and,
i f necessary, energency assessnents received by the Trust Fund from
I nsurance  conpani es. (T.20). Dr. N cholson identified and
authenticated all docunents offered in evidence. At the conclusion
of the hearing the State Attorney advised the trial court that:

THE COURT: M. Goodw n?

MR, GOODW N: Judge McClure, we were served the notice

and order to show cause on the conplaint
being filed back on August 28 of 1996.
Since that tinme, we have not had any
inquiry, we have not had any comments,
and to ny know edge, there is no one wth
any |egal cause to show why this should
not be granted. (T.28,29) .

The circuit court's judgnent addressed and found in favor of
the Corporation on every issue. The receipts of the Trust Fund
were found not to be state revenue and the revenue bonds were held
to be legally "authorized by the Authorizing Resolution to pay for

the costs of construction, reconstruction, repair, restoration and
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other costs associated with damage to properties of policyholders
of covered policies due to the occurrence of a hurricane.”

Al t hough all ten issues have been incorporated into the

State's brief, they are summarized as follows:

) Does the Corporation have standing to bring this action
under chapter 75 to validate these revenue bonds?

o Must a subsequent anendnment to an act which created a
trust fund be enacted in a separate bill and passed by
3/5 vote of both houses of the Legislature?

) Whet her the Trust Fund is of unlimted duration asan
exception to the four year sunset provision of the
Constitution?

J woul d issuance of these revenue bonds effect an
inperm ssible pledging of the State's credit or taxing
power ?

° Woul d issuance of these bonds conflict wth article VII,
section 11(d) of the Florida Constitution?

° Were the resolutions of the SBA and the Corporation which
aut hori zed issuance of these bonds validly adopted?

We will now address in detail each of the issues nunbered 2

through 11 as stated in the opposing brief at pages 9-10.  This
detailed analysis may well be unnecessary, but we beg the Court's

i ndul gence in view of the mandatory nature of the appeal.

A The general denial and the creation of the Corporation,
defenses 2 and 3.

Defenses 2 and 3 are formalities only. Defense 2 is no nore
than a general denial. Defense 3 denies that the Corporation was

8




properly created by the Act. Section 215.555(6) (c)2.a., Florida
Statutes (1996) expressly created the Corporation as a public
benefits corporation,® and its Articles of Incorporation were duly
filed with the Departnment of State. App. at 13-20. Sect i on
215.555(6) (a) expressly authorizes the Corporation to issue its
revenue bonds in both pre- and post-hurricane circunstances, as
menti oned above.

It is worthwhile noting that this was not the first tine that
the Florida Legislature has recognized specialized corporations
with bond powers.

The Florida Devel opnent Finance Corporation (FDFC) was created
by section 288.9602, Florida Statutes (1993), as a "public instru-
mentality" wth power to issue revenue bonds. The bonds were the
subj ect of a chapter 75 proceeding and were held valid because they
did not pledge the state or public credit. FDFC, the corporation

issuing the bonds, was a hybrid entity. See State v. Florida Dev.

Fin. Corp., 650 So. 2d 14 (Fla. 1995), where this Court stated it

was a "corporate and political entity and an instrunentality of
| ocal governnment" wth power to issue revenue bonds for capital
proj ects.

"Public benefit corporations" were initially recognized by
name by the Florida Legislature in 1984 with passage of chapter 84-
321, enacted as section 216.015, entitled the "Capital Facilities
Pl anning and Budgeting Act." This act recognized the al nost urgent

need of repair, expansion and replacenent of much of the infra-

“This provision of the Act is self-executing by its terns.
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structure of the State and recognized the need for coordination
"anmong the various branches of state government, |ocal governnent,

and public benefit corporations." (enphasis added). The statute

inplicitly recognizes that public benefit corporations are separate
and distinct from state and | ocal governnments and not a part
t hereof. The 1984 legislation was the first step in a conpre-
hensive capital facilities planning and budgeting process, and the
use of public benefit corporations was expressly recognized as part
of this process.

In 1995 the Legislature created a public benefits corporation
and a conpanion state trust fund to deal with petrol eum contam na-
tion sites in section 376.3075, Florida Statutes (1995). This
statute created the Inland Protection Financing Corporation, which
functions in regard to petroleum tank contam nation site
rehabilitation and which is also authorized to issue revenue bonds
subject to a simlar chapter 75 approval process.

Thus in 1984 the Legislature recognized public benefit
corporations and their appropriate relationship with capital asset
i nprovenents, and since then the Legislature has created at |[east
two public benefits corporations and given both the power to issue
revenue bonds and to function along with a State trust fund. It is
noteworthy that the Legislature has chosen public benefits corpora-
tions to issue revenue bonds in regard to both hurricane disaster
protection and oil contamnation protection, two of the npst
critical environnmental and health threats to the State and its

resi dents.
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B. The Corporation has standing under chapter 75 and is a
proper party plaintiff, defense 4.

Chapter 75, entitled Bond Validation, has been in existence
since 1915, and section 75.02 names the plaintiffs who may initiate
validation proceedings thereunder. A public benefits corporation,
such as the Corporation herein, is not one of the named plaintiffs,
but this absence of detail in the eighty year old statute does not
deprive the Corporation of standing nor does it frustrate the
intent of the 1996 anmendments to the Act.

The Legislature obviously knew the content of section 75.02 in
1996 when it anended section 215.555 to require that "[r]evenue

bonds may not be issued [by the Corporation] under this subsection

until validated under chapter 75." § 215.555(6) (a)2, Fla. Stat.
(1996) ; see also, § 215.555(6) (c)3.a, Fla. Stat. ("In actions

under chapter 75 to validate any bonds issued by the corporation
). Statutes are to be construed in harnony with each
other, and not in away that would invalidate or conflict with one

anot her. State v. Parsons, 569 So. 2d 436 (Fla. 1990). Chapter 75

and section 215.555(6) are to be harnonized if reasonably possible.
Further, because section 215.555(6) is the |atest expression of
legislative will it should be accorded deference over any arguably

conflicting provision in chapter 75. McKendry V. State, 641 So. 2d

45 (Fla. 1994).
Chapter 75 proceedings to validate bonds have been recognized
as proper in regard to various corporate plaintiffs, such as the

"public instrunmentality” in the Florida Devel opnent Fi nance

Corporation case previously discussed. Florida Dev. Fin. Corp.,
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650 So. 2d at 15. The statute creating FDFC as a corporation also
required validation under chapter 75. § 288.9605(5), Fla. Stat.
The Corporation has standing to bring this bond validation
proceedi ng under chapter 75 notw thstanding that a public benefits
corporation is not anong the "plaintiffs" listed in section 75.02,
because the Legislature has clearly said so in section 215.555(6) .

C. The 1996 amendnent to the Act is notcovered by the

constitutional provision on "ereation" of trust funds,

def ense 5.

Defense 5 asserts that the 1996 amendnents to the Act, as
passed by a sinple mjority of the Legislature, were unconstitu-
tional. The initial legislation which created the Trust Fund in
1993 was chal l enged by various insurance conpanies, which contended

that the Trust Fund was not properly created under the 1992

revision to article 111, section 19(f) (1) of the Florida Constitu-
tion. This 1992 revision governs creation of trust funds and
states:

(£) TRUST FUNDS

(1) No trust fund of the State of Florida or other pub-
lic body may be created by law without a three-fifths
(3/5) vote of the nenbership of each house of the |egis-
lature in a separate bill for that purpose only.

This Court rejected the challenge by the insurance interests,

hol ding that the Trust Fund was properly created under article 111,

section 19(f) (1) . American Bankers Ins. Co. v. Chiles, 675 So. 2d

922 (Fla. 1996). The Answer in the instant case raises the issue
of whether the 1996 anendnents to the Act which created the
Corporation mnust also have been enacted in conpliance with article
11, section 19(f) (1), i.e.., whether a later anendnent to an act

12




which created a trust fund nmust also be enacted in a separate bill
and be passed by 3/5 vote of both houses.

The 1996 anendnments to the Act which created the Corporation
were enacted by the Legislature according to the normal requisites
of the Florida Constitution -- by najority vote of both houses as
part of chapter 96-194, Laws of Florida (the Hurricane Insurance
Affordability and Availability Act). The special requirenents of
article Ill, section 19(f) (1) pertain solely to the creation of
trust funds, not to a subsequent act containing an anendnent to an
existing trust fund.

The Tax and Budget Reform Conm ssion proposed article 111,
section 19(f) in order to (1) make it nore difficult for the
Legi slature to create trust funds, (2) ensure that new trust funds
are not buried in larger bills, and (3) ensure that trust funds are
accountable to the budget and appropriation process. Not abl y
absent from section 19(f) (1) or the legislation (section 215.3207)
enacted imediately after its passage is any |anguage which woul d
require that a subsequent act which anends a trust fund also neet
the requirements of section 19(£) (1)

Every word of the constitution is, of course, to be given
meani ng and effect, and words of comobn usage are to be construed
intheir plain and ordinary sense, as it is presunmed that the
| egi sl ature knows the plain and ordinary neaning of words used.

Lei sure Resorts v. Frank J. Rooney, Inc., 654 so. 2d 911 (Fla.

1995) : Carlton v. Mathews, 137 So. 815 (Fla. 1931); Brooks v.

Anastasia Msquito Control Dist., 148 So. 2d 64 (Fla. 1st DCA

13




1963) . Under the doctrine of expressio unius est exclusio

alterius, the use of one word necessarily inplies the exclusion of

anot her. Dobbs v. Sea Isle Hotel, 56 So. 24 341 (Fla. 1952). By

its own ternms, article Ill, section 19(f) (1) applies only to the
"creation" of a trust fund, not to an act containing an anendnment
to a previously created and presently existing trust fund. To
interpret the provision differently ignores the clear |anguage of
the section's provisions and would inpute words into its provisions
that are not there.

Further, the provision should be interpreted in light of the
purpose for which it was enacted. Wiss v. leonardy, 36 So. 2d 184
(Fla. 1948). Here, section 19(f) (1) was intended to make it nore
difficult to create trust funds, to prevent logrolling, and to
ensure that trust funds are accountable to the budget and appropri-
ation process. These purposes deal with the creation of trust
f unds. Nowhere is there any expressed purpose that article I11,
section 19(f) (1) is to apply to amendnents to existing, lawfully
created trust funds that might facilitate their ongoing existence.
To read into the constitution such a provision would inpose an
unnecessary, unintended and nonsensical consequence. Such an
interpretation would result in a construction that would lead to an
absurd or unreasonable conclusion and should be avoided. Amente v.
Newran. 653 So. 2d 1030 (Fla. 1995).

Importantly, if the drafters had intended that section
19(f) (1) inpose a super mmjority or separate bill requirenent for

all amendnments to trust funds, then the drafters could have so

14




provi ded. For exanple, article I1l, section 11(a) (21) provides
that, " ([tlhere shall be no special law or general law of Iocal
application pertaining to . . . any subject when prohibited by

general |aw passed by a three-fifths vote of the menmbership of each

house. Such |law may be anended or repealed bv like vote."
(Enphasis added). The fact that the constitution contains such a
provision in article Ill, section 11 shows that a simlar
requi rement was not intended in article IlIl, section 19(f) (1). £ee

generally, United States v. Atchinson,.Topeka & Santa Fe Rv. Co.,

220 U.S. 37, 44 (1911); sState v. Keller, 191 So. 542, 545 (Fla.
1939) . In short, the 1996 |egislation which anmended the Act to

create the Corporation with the power to issue revenue bonds was
properly enacted by a nmjority vote.

D. An Exception to the Sunset Requirenent.

Wth respect to the existing Trust Fund' s ongoing operation
and the long termvalidity of the revenue bonds, article IIl,
section 19(f) (2) of the Florida Constitution requires that a trust
fund termnate no nore than four years after creation; however,
section 19(f) (3) of the same article exenpts various trust funds
from the four year sunset provision. The 1993 law which created
this Trust Fund includes a legislative finding that the Trust Fund
was within the neaning of section 19(f) (3), the exenption section.
Section 215.555(9) states:

APPLI CABILITY OF S. 19, ART IIl OF THE STATE

CONSTI TUTI ON. The Legislature finds that the [Trust

Fund] created by [section 215.5551 is a trust fund
est abl i shed for bond covenants, i ndentures, or

resolutions within the neaning of s. 19(f) (3), Art. 111
of the State Constitution.
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Section 215.555(6) (a) provides that the term of the bonds may
extend to thirty years, and subsection (6) (c)6 gives the
Corporation unlimted existence so long as there are bonds
out st andi ng. These two provisions are dependent upon the Trust
Fund not sunsetting after four years and neke the Legislature's
exemption of the Trust Fund from the four year sunset provision
| ogi cal and necessary. The final judgnment of the circuit court
correctly found in paragraph C that the four year sunset provision
of section 19(f) (2) did not apply.

E. | ssuance of the Corporation's revenue bonds will not

constitute the pledging of the State's or its agencies’

credit or taxing power, defense 6.

Defense 6 raises the issue of whether in issuing the revenue
bonds the Corporation will pledge the credit of the State. Article
VI1, sections 10 and 11(a) of the Florida Constitution prohibit the
State from pledging its credit or its taxing power except in

certain limted circunstances.

In the 1995 Florida Devel opment Finance Corporation opinion,
the Court announced that it would look to the statute creating the
corporation and the bond resolution of the corporation on the issue
of whether the State's taxing power had been pledged by the FDFC
Since both the statute and the resolution expressly negated the
pledging of the State's or its agencies' credit, the revenue bonds
were held valid. In that case FDFC, although a corporation, was
much closer to being an agency of |ocal government; yet this Court
hel d that the "prohibition of the pledge of public credit shall not

apply to the investnment of public trust funds." 650 So. 2d at 16,
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18- 19. Under the rationale of the EDEC opinion, the bonds of the
Corporation in the instant case are clearly valid.

Here, the Act specifically provides that the revenue bonds to
be issued by the Corporation are in no way a debt of the State or
its political subdivisions nor a claimon the State's credit,
revenues or taxing powers. The Act specifically states in section
215.555(6) (a) 1:

The funds, credit, property, or taxing power of the State

or political subdivision of the State shall not be

pl edged for the payment of such bonds.

Further, section 215.555(6) (¢)4, states:

The bonds of the corporation are not a debt of the State

or of any political subdivision, and neither the State

nor any political subdivision is liable on such bonds.

The corporation does not have the power to pledge the

credit, the revenues, or the taxing power of the state or

of any political subdivision.

Based on this |anguage, the Corporation cannot bind the State nor
are the revenues for repaying the bonds in any way tied to taxa-

tion. See Town of Medley v. State, 162 So. 2d 257 (Fla. 1964).

The declared intent of the Legislature elimnates any potential
conflict with the constitutional prohibition against the State

lending its taxing power to a corporation. See e.qg., State v.

Housi ng Finance Auth. of Polk County, 376 So. 2d 1158, 1160 (Fla.

1979)

Both the resolution adopted by the Corporation authorizing the
bonds and the form of the Mster Trust Indenture approved thereby
contain express language to the effect that neither the bonds nor
any other obligations created thereby shall constitute a debt of
the State or any political subdivision thereof or a pledge of the

17




faith and credit of the State or any political subdivision thereof.

(A.36-37 and 63) . | ssuance of these revenue bonds by the

Corporation will not conflict with either section 10 or section
11(a) of article VII.

F.
vil, section 11(d)_of the constitution, defenses 7-9.

Defenses 7, 8 and 9 assert that the Corporation is actually a
state agency inposing state taxes and further that a vote of the
el ectorate was necessary. The power of the State or its agencies
to issue state revenue bonds is controlled by article VII, section
11(d) of the Florida Constitution:

Revenue bonds may be issued by the state or its
agencies wthout a vote of the electors to finance or
refinance the cost of state fixed capital outlay projects
authorized by law, and purposes incidental thereto, and
shall be payable solely from funds derived directly from
sources other than state tax revenues.

There are several reasons why this provision does not affect
the validation or issuance of these bonds, First, and nost
importantly, the revenue bonds are to be issued by the Corporation
and not by the State or its agencies; therefore, section 11(d)
sinply does not apply.

Al t hough the Corporation was created for strong public policy
reasons by the Legislature, it is nonetheless a legal entity
separate and distinct from the State and its agencies. Al though
i ncorporated solely under chapter 617, the Corporation was created
by the Legislature and endowed with all the powers granted to

corporations under chapters 607 and 617, Florida Statutes,

including the power to issue bonds, incur debt and other obliga-
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tions, and to engage in other transactions without liability to its
members, incorporators or affiliated entities, § 215.555(6) (c)2.c,

Fla. Stat.: see generally ch. 607, § 607.0302 (CGeneral Powers),

Ch. 617, § 617.0302 (Corporate Powers), Fla. Stat.
Florida has a long history of creating entities for public and

quasi -public purposes on both a state and |ocal |evel. Whet her

| abel ed a corporation, associ ati on, authority or some other
designation, the ability of the Legislature to establish such
entities to serve a public purpose has been recognized as a valid

exercise of legislative authority. In In re Advisory Opinion to

the Governor -- State Revenue Cap, 658 So. 2d 77, 80 (Fla. 1995),

the Court determned that the Joint Underwiting Association (JUA),
a creature of the Legislature like the Corporation, was not a state

entity. See also O’'Malley Vv. Florida Ins. Guaranty Asscc.. 256 So.

2d 9 (Fla. 1971). Although this finding was based in part on the
express legislative intent that the JUA was not a state entity, the
Court noted that the JUA acted like a private entity with a public
purpose by engaging in the collection and disbursement of funds
related to the equitable apportionment and sharing anong insurers

of property and casualty insurance for applicants unable to obtain

i nsurance through the voluntary market. The Court held:
[Tlhe Association is not performng a traditional govern-
mental function. [Its revenues are not subjected to |egis-
| ative appropriation and are held solely for the purpose
of satisfying insurance clains. Though created by the
Legislature, in practical effect the Association operates
like a private insurance conpany. It is evident that the
moni es collected by the Association are not the kind of
revenues contenplated by article VII, section |(e)

State Revenue Cap, 658 So. 2d at 81.
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In State v. Florida Development Finance Corporation, the FDFC

was held to be a "corporate and political entity" and an
"instrumentality of |ocal government." 650 So. 2d at 15. That
corporation issued revenue bonds pursuant to a guaranty agreenent
held to be "a special rather than general obligation [which] does
not constitute an indebtedness of FDFC, the State or any political
subdivision thereof wthin the meaning of any constitutional or
statutory Ilimtation."

Here also, the Corporation is a legal entity separate and
apart fromthe SBA and the State or its agencies, and it is evident
that the Legislature intended the Corporation to issue bonds in its
own nane, and not the State's nane. Accordingly, article VI,
section 11(d), which pertains to revenue bonds issued by the State
or its agencies, does not apply.

Moreover, and in any event, as also found by the trial court
in paragraph Q of its judgnent, "[e]lven if it should be deenmed that
the Revenue Bonds are to be issued by the State or its agencies
they wll be issued for state fixed capital outlay projects
aut horized by law or purposes incidental thereto and payable solely
from funds derived directly from sources other than state tax
revenues. "

G. The resolutions were validly adopted, defenses 10 and 11

The SBA resol ution

On July 23, 1996, the SBA, acting as the governing body and
adm nistrator of the Trust Fund, adopted a resolution in which it

determned that the issuance of revenue bonds now, in the absence
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of a hurricane, would maximze the ability of the Trust Fund to
meet its future obligations. (A.23 and T.17). The neeting of the
SBA was called to order and all its nenbers, and hence a quorum
were present. Fla. Admin. Code R 19-3.005. The resolution was
approved unaninmously by the SBA after being noved and seconded.
Fla. Admn. Code R 19-3.012 (a sinple majority is required). The
requirenents for valid action by the SBA were net.

The corporate resol ution

Imediately following the SBA neeting, a neeting of the
Corporation's board of directors was called to order, all directors
being present. The agenda included: (1) election of officers; (2)
approval of the Articles of Incorporation; (3) approval of the
byl aws; (4) approval of the corporate seal; and (5) approval of the
resolution authorizing the issuance of up to $10 billion of bonds.
All agenda itens were approved by a single unaninmus vote of the
SBA, after they were nmoved and seconded. (T.17-18). Thus, the
passage of the Corporation's resolution neets the requirenments set
forth in Florida Statutes as well as the Bylaws of the Corporation.
See §§ 215.555(6){c)2.c.; 617.0721, .0725, .0824, Fla. Stat.;
Bylaws of the Florida Hurricane Catastrophe Fund Finance Corpora-

tion, art. II1l, §§ 4-5.
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CONCLUSI ON

Respectfully, the Final Judgment of Bond Validation should be
af firmed

Respectfully submtted,

d

J K. AURELL
l4d. Bar No. 0002644

A Borandl —

OEN BERANEK
. Bar No. 0005419

Ausley & McMullen

Post Ofice Box 391

227 8. Cal houn Street

Tal | ahassee, Florida 32302

(904) 224-9115

Attorneys for Plaintiff/Appellee
Florida Hurricane Catastrophe
Fund Finance Corporation

CERTI FI CATE OF SERVI CE

| CERTIFY that atrue copy of the foregoing has been furnished
by mail to WIlliam N. Meggs, State Attorney, Second Judicial
Circuit, and C. W Goodw n, Assistant State Attorney, 301 S. Monroe
Street, Suite 475, Tallahassee, Florida 32399, this _ﬂ day of

February, 1997. %: 2

Atrofney

pld\sba-cat2.brf
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IN THE CCRCU T COURT OF THE SECOND JUDI Cl AL
CRCUT OF FLORIDA, IN AND FOR LEON COUNTY

FLORI DA HURRI CANE CATASTROPHE FUND
FI NANCE CORPORATION, a public
benefits corporation,

CASE NO. 96-5069
Plaintiff,

vs.

THE STATE OF FLORI DA AND THE
SEVERAL PROPERTY OWMERS, TAXPAYERS
AND CITIZENS OF THE STATE OF
FLORI DA, | NCLUDI NG NON- RESI DENTS
OMI NG PROPERTY OR SUBJECT TO
TAXATI ON THEREIN, AND OTHERS
HAVING OR CLAIM NG ANY RI GHT,
TITLE OR INTEREST IN PROPERTY TO
BE AFFECTED BY THE | SSUANCE OF
THE BONDS HEREIN DESCRI BED, OR
TO BE AFFECTED THEREBY,

Def endant s.

' M’ e et S et Nt M M st e et e N e N et N e el Nt e

FINAL JUDGVENT OF BOND_ VALIDATI ON

This matter cane on for final hearing on Novenmber 12, 1996,
pursuant to the Court's Notice and Order to Show Cause directed to
the defendants. The Court having convened a hearing and considered
all issues raised, having heard and considered the evidence and
argument and being fully advised, finds and rules as follows;

A. This Court has jurisdiction of the subject matter and the
parties under chapter 75 and section 215.555(6) (c)3.a, Florida
Statutes (1996).

B. Proper notice of these proceedings and of the final
hearing, addressed to the State of Florida (the "state") and al
concerned property owners, taxpayers and citizens, including non-

residents and others having any interest to be affected by the




i ssuance of the bonds, was duly and properly published in a
newspaper of general circulation in Leon County and in two
newspapers of general circulation in the State of Florida, once
each week for two consecutive weeks at least 20 daysPrior to the
date of this hearing, as required by law, all as shown by the

affidavits of the publishers of the Tallahassee Denocrat, the st.

Petersburq Tines, and The Mam Herald, which are accepted into

evi dence.

C. The Florida Hurricane Catastrophe Fund (the rrFund") was
created in 1993 by enactment by the Legislature of chapter 93-409,
Laws of Florida, codified at section 215.555, Florida Statutes.
The Fund is exenpted by article Ill, section 19(f) (3) of the
Florida Constitution from the sunset provisions of section 19(f) (2)
of the same article. See § 215.555(9), Fla. Stat. In 1996,
section 215.555 was anended by the Legislature to create the
plaintiff Florida Hurricane Catastrophe Finance Corporation (the
nCorporation"), which here seeks validation of the bonds to be
issued by the Corporation. The 1996 amendments to section 215.555
were properly enacted by the Legislature by mpjority vote. See Ch.
96- 194, Laws of Florida.

D. The Corporation is a public benefits corporation created
by and existing under section 215,555 Florida Statutes (1996) (the
"Act"), Wth the authority to issue revenue bonds (the "Revenue
Bonds") to enable the Fund to neet its obligations under the Act

upon the occurrence of a hurricane or, 1in the absence of a

hurricane, if the State Board of Administration of the State of




Florida (the rsBa"), as the governing body of the Fund, determ nes
that the issuance of such Revenue Bonds would naximze the ability
of the Fund to nmeet its future obligations.

E. The Corporation is aproper party plaintiff and has
standing to bring this action to validate the Revenue Bonds under
chapter 75, pursuant to subsection (6)(a)2 of the Act which
requires this validation action.

F. The Fund was created for the purpose of providing
rei moursenent to insurers for a portion of their catastrophic
hurricane losses, in order to create additional insurance capacity
sufficient to aneliorate the current dangers to the econony of the

State and to the public health, safety and welfare of the citizens

of the State.

G The receipts of the Fund are not state revenues. Art.

VIl, §1l(e), Fla. Const.; |n re Advisory Op. to the Governor =
State Revenue Cas, 658 So. 2d 77 (Fla. 1995).

H. The Act requires that each insurer witing residential
property insurance in the State enter into a reinbursenent contract
with the SBA which requires that such insurer pay premuns to the
Fund in exchange for a conmmtnent that a portion of the insurer's
hurricane-caused | osses will be reinbursed from nonies in the Fund.
Additional ly, under circunstances contenplated by the Act, emer-
gency assessments may be levied by the Departnent of Insurance of
the State of Florida on each insurer witing property and casualty

business in the State, to be paid to the Fund. The reinbursenent

premiuns and the energency assessments are hereinafter referred to




as the "rund Revenues."

. On July 23, 1996, the SBA, acting as the governing body
and administrater of the Fund, adopted a resolution (the "SBA
Resolution") in which it determned that the issuance of Revenue
Bonds in the absence of a hurricane would maximze the ability of
the Fund to neet its future obligations. The SBA Resolution was
|awful |y adopted and is in all respects valid and legal. A copy of
the SBA Resolution is attached to the conplaint as Exhibit B and is
hereby accepted into evidence.

J. On July 23, 1996, a neeting of the Corporation's board of
directors was called, all directors being present. By unani nous
vote, the Corporation adopted a resolution (the "Authorizing
Resol ution") authorizing the validation, execution and issuance of
not to exceed $10 billion in Revenue Bonds, to be called "Hurricane
Catastrophe Relief Revenue Bonds." The Authorizing Resolution was
lawful |y adopted and is in all respects valid and legal. A copy of
the Authorizing Resolution is attached to the conplaint as Exhibit
C and is hereby accepted into evidence.

K. The Revenue Bonds are authorized by the Authorizing
Resolution to pay for the costs of construction, reconstruction,
repair, restoration and other costs associated with damage to
properties of policyholders of covered policies due to the
occurrence of a hurricane.

L. To secure the paynent of the principal, redenption
premum and interest on the Revenue Bonds, it wll be necessary for

the Corporation and @ bank or trust conpany, to be selected by
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resolution of the board of directors of the Corporation prior to
the issuance of any of the Revenue Bonds authorized herein, acting
as "Master Trustee," to enter into a "Master Trust Indenture." A
copy of the form of Master Trust Indenture is attached to the
complaint as Exhibit D and is hereby accepted into evidence.

M. In order to provide the Corporation a source of funds for
the payment of the principal, redenption premum and interest on
the obligations issued under the Master Trust Indenture and on the
Revenue Bonds and the payment of cther amounts, if any, due under
the Master Trust Indenture or supplenent thereto, it wll be
necessary for the Corporation, the SBA, acting as the governing
body of the Fund, and the Master Trustee to enter into a Pledge and
Security Agreement (the "Pledge Agreenent"), the form of which is
attached to the conplaint as Exhibit E and is hereby accepted into
evi dence.

N. The Revenue Bonds issued by the Corporation shall be
payable solely from funds derived directly from sources other than
state tax revenues, and state tax revenues are not pledged or
encunbered by issuance of the Revenue Bonds. The Revenue Bonds
shal | be payable solely fromthe Fund Revenues and ot her funds
anticipated to be received by the Corporation pursuant to the
Pl edge Agreement and from any other source authorized by the Act,
and neither the faith and credit nor the taxing power of the State
or any political subdivision thereof is pledged for the payment of
the principal of or interest on the Revenue Bonds.

0. The Revenue Bonds are not "state bonds" pledging the full




faith and credit of the State, the SBA, the Corporation, or any
subdi vision of the State, Wthin the nmeaning of article viI,
section 11(a), of the Florida Constitution. | ssuance of the
Revenue Bonds by' the Corporation, wll not constitute the
unaut horized pledging of the State's credit or taxing power.

P. | ssuance of the Revenue Bonds by the Corporation will not
conflict with article WI, section 11(d) of the Florida Constitu-
tion which pertains to revenue bonds issued by the State or its
agencies. The Corporation is a public benefits corporation, and is
a legal entity separate and distinct from the State of Florida or
its agencies. The Revenue Bonds are not to be issued by the State
or its agencies.

Q. Even if it should be deened that the Revenue Bonds are to
be issued by the State or its agencies, they wll be issued for
state fixed capital outlay projects authorized by law or purposes
incidental thereto and payable solely from funds derived directly
from sources other than state tax revenues.

R. | ssuance of the Revenue Bonds does not require a vote of
the electorate under any Statute or constitutional provision,
including article W, section 11(a) .of the Florida Constitution.

s, The Revenue Bonds, when issued, may bear interest at a
rate not exceeding the maximum rates, if any, allowed by |aw

T. Interest on the Revenue Bonds may be either excludable
from or includable in the gross incone Of the recipients thereof
for federal incone tax purposes in the United States.

U No taxpayer, Citizen or other person has intervened or




made application to beconme a party to these proceedings in the
manner provided by law for the purpose of interposing objections to
the granting of validation.

V. The final hearing occurred as scheduled and no taxpayer,
citizen or other person appeared or sought to be heard.

W The answer of the State Attorney on behalf of the State
shows no just cause why the prayers of the conplaint should not be
granted and discloses no irregularity or illegality in the
proceedings set forth in the complaint.

THEREFORE, it is ORDERED and ADJUDGED that:

1. The allegations of the conplaint are true and correct and
all exhibits attached to the conplaint and the notices described in
finding B above are accepted into evidence.

2. The plaintiff is entitled to the relief prayed for in the
conpl ai nt.

3. | ssuance of the Revenue Bonds, in the aggregate principal
amount of not exceeding $10 billion, bearing interest, payable,
mturing and callable as determned pursuant to subsequent
resolution of the Corporation, IS and will be for proper, Iegal,
public and corporate purposes and is fully authorized by |aw The
Revenue Bonds to be issued as aforesaid, the Pledge Agreenment, the
Master Trust Indenture, the SBA Resolution, and the Authorizing
Resolution, and all proceedings taken in connection wth each of
them are hereby validated and confirmed as to all issues raised in
this proceeding, by the pleadings and at the final hearing, and as

to all other issues which mght have been raised.
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4, Al requirenents and conditions precedent of the consti-
tution and laws of the State pertaining to the issuance of the
Revenue Bonds and the proceedings in connection therewith have been
fulfilled.

5. The proper officer of the Corporation is authorized and

directed to execute a certificate as to the Revenue Bonds, in

accordance with section 75-11, Florida Statutes.

DONE and ORDERED this! Q’ day of November, 1996.

CHARLES D. MCCLURE, CIRCUIT JUD&E

Copy provi ded:
John K. Aurell, Esquire
Wlliam N Mggs, Esquire L4
-+ATE CF FLORIDA, COLNTY OF LEON
[ HERZBY CERTIFY that the 2hove and forametan
's a true and correct cepy of an ins*roment re!:'c. .
n the efiicial racords of Leap County, Forida,
TNESS my hand and seal of office this— [2_¢
P ___ﬂ[mm_&d__, 182¢,
DAVE LAMG
Clerk of Circuit Court




