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T OF FACTS

The facts of this case were not set forth in the district

court's ‘per curiam affirmed" decision. Albritton  v. State, 21

Fla. L. Wkly. D2010 (Fla. 5th DCA Sept. 6, 1996).
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OF ARGUMENT

This Court does have the discretion to accept jurisdiction of

this case. However, since this Court has recently issued two

opinions dealing with the situation involved herein, for the sake

of judicial economy it would be more appropriate to simply

summarily remand this case for reconsideration by the district

court.



THIS COURT SHOULD HAS THE DISCRETION
TO ACCEPT JURISDICTION OF THIS CASE,
BUT SUCH DISCRETION NEED NOT BE
EXERCISED.

This Court has jurisdiction under article V, section (3) (b)(3)

of the Florida Constitution where a decision of a district court

"expressly and directly conflicts I1 with a decision of this Court or

another district court. This Court has repeatedly held that such

conflict must be express and direct, that is, 'Iit must appear

within the four corners of the majority decision." Jteaves  v.

state, 485 So. 2d 829, 830 (Fla. 1986).

Where the district court's decision is a per curiam opinion

which cites as controlling law a decision that is either pending

review in or has been reversed by this Court, this Court has the

discretion to accept jurisdiction. ,Jo re v. S ate, 405 So. 2d

418, 420 (Fla. 1981). The State acknowledges that this Court has

the authority to accept jurisdiction of this case in light of the

district court's citation to Xinc v. State, 648 So. 2d 183 (Fla.

1st DCA 1994),  washed, 21 Fla. L. Wkly. S456 (Fla. Oct. 24, 1996).

Given the circumstances of the instant case, however, the

State submits that this Court should decline to reach the merits,

but instead should simply remand to the district court for
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reconsideration in light of its decision in Rinq,  as well as its

subsequent decision interpreting u -- Palker  v. State, 21 Fla.

L. wkly. S491 (Fla. Nov. 7, 1996). Both of these cases were

decided only shortly after the district court denied rehearing in

the present case. Remanding for reconsideration would give the

district court the opportunity to reexamine its decision in light

of the principles set forth in these cases, without burdening this

Court with the application of such law to the merits of the instant

case.



CONCLUSIm

Based on the arguments and authorities presented herein,

respondent respectfully requests this honorable Court decline to

accept jurisdiction of this case.
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PER CURIAM.

P AFFIRMED. see  Snead v. St&,  616 So. 2d 964, 965 (Fla. 1993); mg

v. State, 648 So. 2d 183, 185 (Fla. 1st DCA 1994), rev. granted, 659 So. 2d 1087

(Fla. 1995).

* HARRIS, THOMPSON and AVTOON, JJ., concur.


