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STATEMENT OF THE CASE AND FACTS

The State supplenents the Statement of the Case and Facts with
the follow ng exceptions, additions, and/or corrections. However,
other facts pertinent to the specific argunents nade herein are set
forth in the appropriate point on appeal.

Benedith nmoved for an acquittal on the felony nurder charge,
claiming the State's case was strictly circunstantial and ‘we
merely have to present a sufficient hypothesis of innocence." (T
1938, 1939). The court concluded that there was both direct and
circunstantial evidence. (T 1939, 1940-1941). Benedith cl ai ned
that the evidence was "equally susceptible" to either "that they
stole the car" or "that they purchased the car." (T 1943). He
offered the follow ng hypothesis of innocence:

There's equal evidence that M. Benedith went to purchase

the car. That was his intention. He did not intend to

participate in a robbery or nurder; that M. Taylor

killed, and that M. Benedith hel ped him conceal the
crime after the fact.
(T 1944).

The trial judge summarized the evidence, noting that:
Benedith was positively identified as being at the scene of the
crime with Codefendant Taylor and the nurder victim John Shires;

they were standing next to the red car belonging to M. Shires. (T

1



1939- 1940, 1941). M. Shires was killed with "three shots fired"

froma gun that ‘can be traced to Arturo Benedith." (T 1939-1940) ,

Benedith had asked M. Loblack to paint a car that he was going to

obtain, and he returned to M. Loblack “[iln the middle of the

night" asking himto "paint it in the night tine" so he could ‘then

drive to New York." (T 1945). The judge opined that this conduct

indicated ‘there's some notorious outlaw reason.” (T 1945). He

ruled that whether the defense hypothetical of innocence had been
overcone was a matter for the jury to decide. (T 1945) .

M. Shires had placed an ad in the paper, offering his red

Ni ssan for sale. (T 1106-1107). The evening of his murder, M.

. Shires told his roommate that he was going to sell his car. (T

1105) . He went to the nurder scene intending to do so. (T 1940).

Ceorge Lane testified that upon arrival at his home (the notel

where the nurder occurred) about 3:15 p.m, he saw Benedith sSitting

w th Codefendant Taylor.* (T 1122, 1128, 1941) . There was a

tel ephone at the corner where these nen were. (T 1138). Lat er

that evening, M. Lane saw Benedith standing in the notel parking

1

M. Lane said that the youth who canme to his roomprior to the
shooting was playing wwth his shirt like he was trying to hide
something." However, contrary to Appellant's representation, (IB
at 9), there was no testinony to the effect that “[tlhe boy kept
patting his shirt, checking what was there."

.



| ot beside a red car wth Codefendant Tayl or and a white man,
identified as John Shires. (T 1119, 1122, 1941). The men were

talking and "l ooking at sone papers" which M. Shires held. (T

1119) .  “[Tlhe car door was open," and M. Shires »wag in the door
vl (T 1120). Benedith was "behind him" and Taylor was ‘in
front of the door." (T 1120). “[Tlhey was the only persons

there," (T 1136).

About "four or five mnutes" later, M. Lane heard three
gunshot s. (T 1121). He was scared, and he stood beside his door
with va bottle" for protection. (T 1121). \Wen he |ooked out, he
saw Taylor junp in the car "real quick" and it "speeded off." (T
1121, 1416). M. Shires was laying on the ground. (T 1397, 1398).

M. Loblack testified that around noon on My 5th, Benedith
and Taylor cane to see him (T 1249, 1254, 1257). Benedith did
all of the talking and said that ‘he was getting a car, and he
wanted ne to paint the car for them because they want to go to New
York." (T 1250). Later that same night, Benedith knocked on M.
Lobl ack's trailer door and said that he had ‘got a car and he
wanted me to paint that car for himto get to New York." (T 1250,
1252). M. Loblack identified M. Shires' vehicle as the car
Benedith possessed. (T 1251). As before, Benedith did all of the
talking. (T 1251). M. ILoblack said: “[Tlhey were |ooking too

3




suspicious to me, so | told themthey got to come back in the
mor ni ng. " (T 1252).

The nedi cal exam ner testified that “Mr. Shires had three
gunshot wounds.”? (T 1284). Qunshot wound A entered "just below
the left side of the jaw towards the front of the face." (T 1288).
Gunshot wound B entered lower on the "left side of the face bel ow
the lower jaw . . , just above the voice box . . ..”* Qunshot
wound C entered “on the md portion of the right side of the back,"
and passed through M. Shires' lungs and heart, causing the space
around his right lung to fill with ‘well over two cups of blood."
(T 1297, 1298). These wounds caused M. Shires' death. (T 1301).

Qunshot wound A would have required the shooter to be facing
the victim while gunshot wound B came “from the side." (T 1307).
The doctor testified that GQunshot wound C - in the back - m ght
have been the first shot, followed by B and C as the victim

t ur ned. (T 1310). M. Shires' body was found face-up.' (T 1358).

2
Di stance gunshot wounds are at |east eighteen to twenty-four inches
from the target. (T 1306).

3
As to gunshot would A, M. Shires could have survived if surgery
was promptly perfornmed. (T 1294, 1295). Wth pronpt attention,
gunshot would B was al so survivable. (T 1297) .

4

Detective N chols did not saythat ®a person by the name of M.
Vickers was an eyewitness to the murder,” as Appellant represents.
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The victims car was found abandoned. (T 1421). [t was
processed for fingerprints. (T 1430). Benedith's prints were
found on the hood, right fender, left fender, driver's w ndshield
post, and rear driver's side door handle. (T 1653-1656). The
fingerprints on the passenger side door were not his. (T 1657).

Judge Moxley found one statutory aggravator, prior-violent-
felony. (R 1045). He found two nonstatutory mtigators to which
he gave sone weight, i.e., a malingered personality disorder and
cocaine use, and he found one mitigator, i.e., the sentence of the
14 year-old codefendant, to which little or no weight was given.
(R 1042- 1046).

Regarding the prior-violent-felony aggravator, the judge said:

First, after mjor participation in the robbery which

| ead to the death of John Shires on May 5, 1993, the

def endant orchestrated another robbery attenpted using
the same firearm that killed John Shires. The Defendant

had a .32 caliber pistol, socks, and handcuffs. The
Defendant put the firearm to the head of the victim and
said he would have to kill her.

(R 517-518). In his witten sentencing order, Judge Moxley wote:

The essential difference between that case [Terry] and
this one is that the New York attenpted robbery was not
contenporaneous with the nurder, but was subsequent and
was undertaken by the Defendant with the same nmeans and

(1B at 10). Rather, he said that "possibly" a person by that nanme

had been an eyew tness. He added that M. vVickers had given a
statenent, but not to him (T 1556) .

5



knowl edge of the prior death of John Shires. Thi s

distinction between the two cases is therefore great and

Is the basis for concluding that death is warranted .

(R 1047). The New York attenpted robbery had been charged as
robbery in the first degree, but was reduced to facilitate
Benedith's pronpt return to Florida to stand trial for the nurder
of M. Shires. (R 146, 148, 157).

The victim of the New York case, Blanca Mercette, testified
that Benedith was the |eader of a gang of five nen who broke into
her apartnment to rob her. (R 187-188). Benedith "grabbed ne by
the neck." (R 185). He held the same gun, which fired the shots
that killed John Shires approximately a nonth earlier, (rR 192,
1042), to Ms. Mercette's head and repeatedly told her that he was
sorry, but he would have to kill her. (R 187). Benedith
"orchestrated"” the robbery, and entered her apartnment with the
pistol and handcuffs. (R 187). Benedith directed the novements
and participation of his cohorts. (R 187-189, 1046). M.
Mercette's roonmate, Juan was attacked when he entered the
apartment; he was cut with a knife. (r 190).

In a nmotion to preclude the death penalty, Benedith cl ainmed

the evidence did not show that his “state of m nd was cul pabl e

enough to rise to the level of reckless indifference to human life




."” (R 1085). The judge denied the notion. (R 100).

The trial court precluded the testinmony of Dr. Ri ebsane
regardi ng Thomas Tayl or. (R 321). The testinmony was proffered as
follows: Taylor was "mildly retarded" with “an |I.Q of around
seventy; " “[hle acted under the substantial dom nation of Arturo
Benedith in this crime;" he had ‘a nental age of twelve or eleven
at the time this crime was commtted;" he had been treated for vy
| ong-standing history of learning disabilities;" and, “he did not
reveal any crimnal history." (R 337-338).

As to Taylor, the death penalty was precluded as a matter of
| aw. (R 338). Thus "the only plea . . . available to avoid a
trial" was to second degree nurder. (R 339).

Benedith had a "good, normal  childhood" wth “3 good
upbringi ng" and “alot of love.” (R 513). He did not suffer

“abuse, poverty, or lack of schooling." (R 513, 514). He cane to

the United States when he was 15, and he did not have any problens
until about four years prior.® (r 290, 291).

Benedith had a personality disorder; such are "the | east

5
Contrary to Appellant's claim Benedith's sister, Juanita, did not

testify that he ‘was in need of nedical care and nedication." (IB
at 15). She said that she took himto seek nedical care and hel ped
remind himto take medication. (R 282).

7




serious of all disorders." (R 514, 515). Benedith's problens were
mal i ngered, his "intelligence was average or above," and he “would
not be law abiding . . ..” (R 515).

Benedith's bar conplaint, pronpting his attorney's notion to
Wi t hdraw, provided:

My conplaint to the Florida Bar that | was accused by a
person named Thomas Taylor. But this person states that
he was in cocaine and al cohol the night before he said he
identified me. And that person has a nental history and
was taking treatnment for suicidal thoughts. And this
person identified me as Tony Jones. The person said --
and this person don't know nme from no one. At t or ney
Ei senmenger don't want to get ne out of this false
accusati on.

(R 60). Benedith had also filed a grievance against the prosecutor

and his prior attorney; both had been dismssed as unfounded. (R

54, 55). Asked about the notion to withdraw, Benedith said:

Well, | want to go to trial, too.

Yeah, | want to go to trial. But first of all, | need to
subpoena all ny wtnesses, because | got witnesses. And
| told M. Eisennenger to get all nmy wtnesses. And |
don't know if he has done it yet. But he has to call
every one of them  And | got it right here. So | can
put it in ny file.

(R 58). The trial judge concluded: “[Tlhis is not really a bona
fide, good faith grievance . . . not a legitimate conplaint
with any ethical violation." (R 59, 60). Concerned about delay,

the judge denied the motion, stating: “Your client even says he




wants a trial.” (R 60). The judge appointed Spanish-speaking
Di ana Figueroa as co-counsel. (R 59).

New York Ballistics Expert Patrick O Shea testified that the
murder weapon “ig designed to shoot thirty-two Smith and Wsson
long caliber ammunition." (T 1746). He testified that the
handwitten notation on the business card found anmong Benedith's
personal effects, stating ‘thirty-two . . . S and W long, witten
out, L-O-N-G " referred to "the cartridge that would fit this gun"
[the murder weapon]. (m 1747). Def ense counsel objected on the
basis of ‘pure speculation.” (T 1746).

Benedith obj ected on hearsay grounds to the victiminpact
evi dence. However, the objection came two sentences after the
conpl ai ned-of testinmony. (R 135).

Benedith did not object at the time the instruction on the
aggr avat or, mur der - conmi t t ed- duri ng-t he- cour se- of - a- f el ony, was
gi ven. (R 378-379). Neither did he object at the charge
conference when the State asked for the instruction, although he
| ater objected, claimng there was no evidence of reckless
indifference to human life. (R 209, 220).

When the jury and alternates had all been selected, Benedith
had one unexercised perenptory. (T 942) . \Wen he asked the court
to excuse Juror Watt for cause, he had two remaining perenptories.

9



(T 897, 898). He asked for “an additional perenptory challenge to
exerci se against Mss Watt;" both sides had already been given two

addi tional perenptories. (T 785, 897).

n

Def ense Counsel wanted to challenge Juror Watt "for cause
based on her answer to the question that she would not take into
account whether or not someone who had been convicted of a crinme .
A (T 790). The trial judge inquired:
[The Court] : If | instructed you that a witness's prior
conviction of a crine is sonething that you woul d
consider in determning whether or not that wtness was
a credible person, could you follow that instruction?
[Juror Watt]: Yes, sir.

[The Court]: kay. Counsel have any questions? .
Def ense?

[ Def ense Counsel]: No, sir.
(T 790, 791). The challenge was deni ed. (T 791) .

Agai n, Counsel sought to have Juror Watt excused for cause on
the identical basis. (T 895-896). The court asked: ‘The one that
said she could follow the law after | asked her , .  »» (T 896) .

The judge said:

For the appellate court's edification, | believe this
juror was straight forward with the Court when the Court
posed the question. And from the demeanor, the
appearance, and the responsiveness to the question of the
Court, I conclude she was credible when she said she
woul d follow the law.  Your motion -- your challenge for

cause is, therefore, denied.

10




(T 896- 897).
Responding to questions, Juror Taylor said that:
(1) He understood the State had to prove the aggravators;
(2) He could recoomend a |ife sentence; and,

(3) He had previously thought "the death penalty was
. appropriate where no thought was put towards the
victim If that victim was shown no renorse .
.+ But if it's done with no renorse, no feelings
towards the victim general attitude was not that of
caring about others, the death penalty, | feel, is
appropriate,”

The Court instructed himthat "lack of renbrse is not an

aggravating circunstance in this state." Juror Taylor responded:

"Right." The Court added:

There's no such thing as a non-statutory aggravating

. circunstance. That is, if it's not listed, it cannot be
used. . , . [Ilf you feel there is sonething aggravating
in your personal subjective view but it's not an
aggravating circunstance, it's not an aggravating
ci rcumnst ance. Do you understand that, sir?

Juror Taylor replied: "Yes, sir.” (T 228-229, 230-233). Later,

the follow ng occurred:

[Juror Taylor] : .. . [I1f you perforned a crime with
no -- | say renorse, no respect to the victim planned,
no caring towards that victims life or that person
t hensel ves .

[ The Prosecutor]: So, if soneone conmtted a

premeditated nurder, they deserve the death penalty?

[Juror Taylor]: Preneditated and how many vari abl es,
what type of preneditated. They can be the person who in
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vengeance plans the death of another, and it could have
been . . . the death commtted a sorrow brought on them
by another death.

That, maybe not. But the death where it was planned for
greed, the victim was someone not known, it was no other
circunstances other than death, killing, yes.

[Blecause of the way | amraised, | would |ook at
it objectively as how |I'm instructed.

(T 361-363). The trial court denied the for-cause claim ruling
it was "not sufficient." (T 659) .

Counsel noved to strike Juror Lang "for cause," based on the
“[plerception that his intelligence is so |ow that he doesn't
really have an understanding about what's going on." (T 661).
Counsel added:

There's nothing -- 1 wll admt that there's nothing on

the record from the actual responses, but just his

demeanor, the way he looks, the way he struggles wth

sinple questions, the way that he just basically seens to
agree with whoever speaks with him |ast. | have real
concerns whether or not he has an understanding.

(T 662). The trial court denied the challenge. (T 662).

Benedith's expert, Dr. QOsen, testified that information from
the Grcles of Care Community Mental Health Center in New York was
a basis for his opinion. Benedith had been treated as an
outpatient, (R 252, 253) . He also reviewed records from Harlem
Hospital and the New York police. (R 252). Dr. QOsen testified

that Benedith was placed on nedication used to treat "psychotic
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symptoms, including hearing voices." (R 253, 254). Dr. dsen ran
several tests on Benedith. (R 254). He used them in making his
di agnosi s, described them to the jury. (R 254-259).

On cross, Dr. Osen testified that Benedith was in "the county
jail . . . in the forensic progran when he was seen by personnel
from Crcles of Care. (R 260). Dr. Osen admtted that Benedith
was “[elxaggerating his synptons to some degree . . ..” (R 260) ,
He said:

There's a nunber of indices that you can use on the MWPI

to | ook and see if the person is telling the truth . :

At times, when that F-Scale is extrenmely high, we tend to

think that person is exaggerating or even malingering.

(R 260-261). The doctor then confirmed that Benedith's F-Scale
test score "was extremely high," and his K-Scale score was "quite

low" and, in the opinion of “[s]lome people," such a difference in
the F-Scale and K-Scale scores ‘is a very good indicator of
malingering. . .. (R 261). Dr. Osen admtted that Benedith ‘was
not as troubled as he was saying that he was on the test. (R 262).
The State's psychol ogical expert, Dr. R ebsame, testified that
he believed that Benedith was nalingering, and that
such behavior was seen in persons who have a notivation
to behave in this way. You usually see it in a couple of
different situations. In a legal situation, aperson is

nmotivated to appear nore disturbed in order to relieve
t hensel ves of sone amount of responsibility.

13



(R 310). The doctor had reviewed the records from Grcles of Care
and had talked to “Mss Penny, . . . the nurse and director of the
Forensic  Services." (R 314).  Asked, "Wat did you learn from
M ss Penny?, the doctor replied that Benedith was "being seen on a
case management basis;" he ‘was not taking his nedication," he ‘was
arrested on forgery charges;" and “[i]t was at this time that he
was arrested that he reported hearing voices." (R 314-315).

Defense counsel did not object to the trial judge's proposal
“to tell the jury to disregard” the reference to an arrest for
forgery. (R 315). Neither did he object or make any conplaint
regarding the adequacy of the curative instruction. (R 315-316) .

Prior to the announcenent of the verdict, Counsel said that if
the verdict was guilty, he was "going to nmove . . . to strike the
al ternates" because Benedith was “unhandcuffed, unshackled in front
of them" (T 2196). After counsel noved to strike the alternate
jurors, the trial judge said:

The two alternate jurors obviously were separated from

the twelve deliberating jurors. And while they did

observe the defendant constrained by handcuffs and

shackles, they did not participate in the decision wth

regard to guilt or not guilt of first degree nurder and

robbery.

[Tlhen the defendant is . . . found guilty . ,.

[alnd it is logical to believe that a Court would renand
to custody someone so constrained . . ..
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. ['m not going to grant a motion to strike those
alternate jurors because | need to have the ability
should there be an emergency arise to replace the regular

jurors.

And 1 don't see . . . prejudice .

(T 2202, 2203).

SUMMARY OF THE ARGUMENTS
PONT I: The trial court did not err in denying the notion
for acquittal of felony murder. The State's evidence was
inconsistent with the defendant's hypothesis of innocence. The

evi dence of felony murder was overwhel m ng.

PO NT 11: The death penalty was not disproportionately
I mposed. The trial court did not abuse its discretion in weighing
of the prior-violent-felony aggravator with the three nonstatutory
mtigators, and therefore, it should be upheld. Neither is the
death penalty disproportionate in relation to other simliar cases
or to the sentence of the codefendant.

POQINT IIX: The trial court did not err in denying the nmotion to
preclude the death penalty. The evidence met or exceeded the |evel
necessary to neet the Enmund/Tison proportionality concerns. The

evi dence supports a conclusion that Appellant was the triggernan,
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that he intended the killing, and that he was a mmjor participant
who had reckless disregard for hunman life.

POINT IV: The trial court did not err in denying the nmotion to
permt defense counsel to withdraw. The filing of a bogus bar
conplaint is an insufficient basis therefor. Appellant wanted to
proceed to trial and did not nake a request fox self-
representation. No Faretta inquiry was warranted.

POINT V: The trial court did not err in permtting penalty
phase testinony describing a crinme conmtted on another victim
where that offense established the prior-violent-felony aggravator.
The testinmony was relevant and was not the focus of the trial.

PO NT_ vr: The trial court did not err in admtting testinony
explaining the neaning of information witten on a business card.
The evidence was relevant to identity, and it was not nore
prejudicial than probative.

Point VII. The conpl ai ned-of remarks of the prosecutor during
opening statenent and closing argument did not violate due process
rights to a fair trial. The evidence supported both statenents.
Any error in the statenent regarding a plan by Appellant was waived
when not objected to later in the argunent when the evidence on the
I ssue was detailed to the jury.

Point VIII: The trial court did not err in permtting the nurder
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victims sister to testify regarding victim inpact. Her evidence
was relevant and adm ssible. The objection was too late to
preserve the issue for appellate review In any event, the
evidence was relevant and adm ssible under the statute.
RPOINT IX: The trial court did not err in instructing the jury
on the nurder-commtted-during-the-course-of-a-felony aggravator.
This issue was not preserved for appellate review  The guilt-phase
convi ctions for robbery and felony nurder warranted the
instruction. The aggravator is authorized by statute.
POINT X: The trial court did not err in refusing to strike
jurors for cause, The issue is procedurally barred for failure to
exhaust perenptories and because of barebones pleading. The clains
are meritless in any event as the jurors said they could and would
follow the law and the instructions.
POINT XI: The trial court did not err in denying the mstrial
notion nade when a state rebuttal wtness briefly referenced an
unrelated charge made against Appellant. The reference to a
conviction for forgery was relevant as a basis for an expert's
opinion, was invited by the defense, and was not harnful to
Appel lant. Any error was cured by the instruction given the jury.
I X1 : The trial judge did not err in denying the notion to
strike the alternate jurors on the basis that they had seen
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Appellant in shackles, Appellant failed to show prejudice.
POINT XIII: The claimthat Florida's death penalty statute which
permts a reconmendation of the death penalty to be nade by a bare
majority of the jurors is unconstitutional is wthout merit.
PONT XV The trial court did not err in refusing to instruct
the jury on specific nonstatutory mtigating circumstances.

POINT XV: The trial court did not err in sentencing Appellant
outside the sentencing guidelines range for robbery with a firearm
Appel l ant's conviction for first degree nmurder is a sufficient
reason for departure.

STATE' S CROSS- APPEAL

PO NT 1 The trial court erred in failing to find the
statutory aggravator, commtted-during-the-course-of-a-felony. The
convictions for robbery and felony nurder were decisive. The State
is entitled to this aggravator as a matter of |aw

PONT 11: The trial court erred in refusing to accept and
consider the testinony of the State's expert wtness on the issue
of the relative culpability of Appellant and his codefendant.
Appel | ant  requested that the nonstautory mtigator of |esser
codefendant sentence be found. The testinony was rel evant and

adm ssible on the proportionality issue.
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PAONT I

THE TRIAL COURT DID NOT ERR | N DENYI NG
BENEDITH’'S MOTI ON FOR JUDGVENT OF ACQUI TTAL AS
TO THE CHARGE OF FELONY MJURDER.

Benedith conplains that due to insufficiency of the evidence,
the trial judge should have. granted his notion for judgnent of
acquittal on the felony murder charge. It is well established that
an acquittal should not be granted "unless 'there is no view of the
evidence which the jury mght take favorable to the opposite party
that can be sustained under the law +» Gudinas v. State, No.
86, 070, slip op. at 1 (Fla. April 1, 1997) [quoting Taylor v.
State, 583 So0.2d 323, 328 (Fla. 1991)1].

At trial, Benedith argued that he was entitled to an acquittal

on felony nurder because the State's case was "strictly a

circunstantial evidence case," and "we nerely have to present a

sufficient hypothesis of innocence." (T 1938, 1939). The trial
judge disagreed, stating that there was both direct and
circunstantial evidence. (T 1939, 1940-1941). Certainly, the

eyewi tness testinony of M. Lane, which positively identified
Benedith as being at the scene of M. Shires' nurder just before
the fatal shots were fired, was direct evidence. See Orme V.

State, 677 So.2d 258, 262 (Fla. 1996). Also, with Benedith at that
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tine were Codefendant Taylor and the nmurder victim Addi ti onal
direct evidence consisted of M. Loblack's eyewitness testinony
placing Benedith in possession of the nurder victims car
imediately after the robbery/nurder. Since there was direct as
wel |l as circunstantial evidence, the hypothesis of innocence
doctrine is not applicable.® See Orme, 677 So.2d at 261.

However, assum ng arguendo that the evidence was entirely
circumstantial, Benedith is entitled to no relief. In orme, this
Court expl ai ned:

[TIThe sole function of the trial court on notion for

directed verdict in a circunstantial-evidence case is to

determ ne whether there is prinma facie inconsistency
between (a) the evidence, viewed in the |ight nost
favorable to the State and (b) the defense theory or

t heori es, |f there is such inconsistency, then the

question is for the finder of fact to resolve. The trial

court's finding in this regard will be reversed on appeal

only where unsupported by conpetent substantial evidence.

677 So.2d at 262.

In the instant case, Benedith opined that the evidence was

"equal |y susceptible" to either “that they stole the car" or "that

they purchased the car." (T 1943). The State points out that

there is an obvious difference: |n a legitimte purchase of a

6

Indeed, on appeal, Benedith acknow edges that the State's case
consisted of both types of evidence. (1B at 23).

20




vehicle, the seller does not |eave the transaction dead. Thus, the
evidence of M. Shires' death by gunshot wounds at the scene of the
transaction defeats the "equally susceptible" argument.

Nonet hel ess, Benedith's hypothesis of innocence wll be
further exam ned. In the lower court, he offered the follow ng
hypot hesi s of innocence:

There's equal evidence that M. Benedith went to purchase

the car. That was his intention. He did not intend to

participate in a robbery or nmurder; that M. Taylor

killed, and that M. Benedith hel ped him conceal the
crine after the fact.
(T 1944) .

Responding to the foregoing contention, the trial judge
pointed out that the evidence positively identified Benedith as
being at the scene of the crime with Codefendant Taylor and the
murder victim John Shires, standing next to the red car bel onging
to M. Shires, wth ‘three shots fired" from a gun that "can be
traced to, ultimately, Arturo Benedith." (T 1939-1940). Further,
the evidence established that Benedith went to M. Loblack
i nquiring whether he would paint a car that he was going to obtain.
Benedith returned to M. Loblack “[iln the mddle of the night"
asking himto "paint it in the night time" so he could "then drive
to New York." (T 1945) . Pointing out that a person is not

generally going to rush a car he's just purchased to a painter in
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the mddle of the night to have it painted so he can leave t he
state in it the next norning "unless there's some notorious outlaw
reason," the trial judge ruled that the fact finder could resolve
the inconsistency between the evidence viewed in the I|ight nost
favorable to the State and the hypothetical of innocence. (T
1945) That ruling is well supported by conpetent substantial
evidence, and therefore, should be upheld.

As conceded by Benedith below, the evidence established that
M. Shires went to the scene intending to sell his car. (T 1940).
He had placed an ad in the paper, offering his red N ssan for sale.
(T 1106-1107). The evening of his nmurder, M. Shires told his
roommate that he was going to sell his car. (T 1105).

State Wtness Lane testified that when he arrived hone (the
notel where the nmurder occurred) about 3:15 p.m, he saw a nan he
positively identified as Benedith (T 1941, 1122, 1128) sitting wth
Codef endant Tayl or. (T 1128). There was a tel ephone at the corner
where these nmen were.” (T 1138).

Later that evening, M. Lane saw the sanme man, who he

positively identified as Benedith (T 1941, 1122), standing in the

7
Purportedly in mtigation of sentence, Benedith admitted that at

sone time on the subject date, he went to the scene of the crine to
make a phone call. (R 498).
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notel parking lot beside a red car with Codefendant Taylor and a
white man, identified as John Shires.® (T 1119) . They were
talking and "looking at sone papers" which M. Shires held. (T
1119). “[Tlhe car door was open," and M. Shires ‘was in the door

" (T 1120). Benedith was "behind him" and Taylor was “in
front of the door.” (T 1120). “[Tlhey was the only persons
there." (T 1136).

About "four or five mnutes" later, M. Lane heard three
gunshots. (T 1121). He was scared, and he stood beside his door
with “a bottle" for protection. (T 1121). \Wen he | ooked outsi de,
he saw Taylor junp in the car ‘real quick," and the car “gpeeded
of f." (T 1121, 1416). M. Lane saw M. Shires laying on the
ground. (T 1397, 1398).

Benedith's fingerprints were found on the driver's side door
handl e and the driver's side w ndshield post. (T 1655-1656). The
fingerprints on the passenger side door were not his. (T 1657).

The reasonable inferences from this evidence include:

1. Benedith, who was standing behind M. Shires, shot him

and then slipped into the driver's seat; and,

8
The car, positively identified by M. Lane as the one at the nurder
scene, belonged to John Shires. (T 1395, 1137).
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2. Taylor, who was standing in front of M. Shires, with the
car door open between them was not the shooter, and he ran around
the car and into the passenger side of the vehicle as Benedith
drove away.®

M. Loblack testified that around noon on May 5th, Benedith
and Taylor, both of whom he positively identified (T 1249, 1254,
1257), came to see him.*® (T 1249). Bensdith told M. Loblack that
"he was getting a car, and he wanted nme to paint the car for them
because they want to go to New York." (T 1250). Renedith did all
of the talking. (T 1250). Later that sane night,!! Benedith knocked
on M. Loblack's trailer door and Benedith told M. Loblack that he
had "got a car and he wanted ne to paint that car for himto get to
New York." (T 1250, 1252). M. Loblack identified M. Shires'

vehicle as the car Benedith possessed. (T 1251). As before,

!
The evidence nmade it clear that Taylor was very short, (7 1129,
1419-1420), and a reasonable inference therefrom is that he could
not have shot M. Shires wthout shooting through the car door or
wi ndow between them There was no evidence of damage to either.

10
M. Loblack knew Benedith as ‘Tony," and Taylor as “Smally.” (T
1258). He had known Tony about six weeks. (T 1259).

11

it was "between twelve and one, about that tine.

(T 1252).
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Benedith did all of the talking.? (T 1251). M. Loblack
testified: “[Tlhey were |ooking too suspicious to nme, so | told
them they got to cone back in the norning." (T 1252).

The nmedical exam ner who performed the autopsy on M. Shires
testified that “[h]le had three gunshot wounds." (T 1284). G@unshot

wound A entered ‘just below the left side of the jaw towards the

front of the face." (T 1288). Gunshot wound B entered |ower on
the "left side of the face below the lower jaw . . . just above the
voi ce box . . ,.”"¥ (T 1294, 1295). @nshot wound C entered "on
the md portion of the right side of the back.” It passed through

M. Shires' lungs and heart, causing the space around M. Shires’
right lung to fill with "well over two cups of blood. " (T 1297,
1298). These wounds were the cause of M. Shires' death. (T 1301).

Gunshot wound A would have required the shooter to be facing
the victim (T 1307). Gunshot wound B cane ‘from the side." (T
1307) . The doctor testified that Gunshot wound C - in the back -

m ght have been the first shot, followed by B and C as the victim

12

M. Loblack repeatedly testified that Benedith did all of the
tal ki ng. (T 1250-1252, 1255). Taylor said nothing.

13
It was possible that M. Shires could have survived gunshot wound
A “[i]f he could have gotten surgery in an adequate period of time
v " (T 1294). Wth pronpt attention, gunshot wound B was also
survi vabl e. (T 1297) .
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t ur ned. (T 1310). M. Shires' body was found face-up. (T 1358).

A reasonabl e inference fromthe gunshot and body position
evidence is that the man standing behind M. Shires, Benedith, shot
hi m Upon being shot in the back, M. Shires turned to face his
attacker. That attacker. Benedith, then shot him from the side as
he turned (gunshot wound B) and in the face (gunshot wound A) as he
conpleted the turn. The force of the gunshot to the face caused
M. Shires to land on his back as he fell to the ground. Fromthis
evidence, the fact finder could reasonably reject the defense
hypot hesis that Taylor shot M. Shires first in the face (gunshot
wound A), then from the side (gunshot wound B) as he fell, and then
in the back (gunshot wound ¢) as he lay on the ground.** Indeed,
given the fact that M. Shires was face-up at the scene, Benedith's
version of the shooting was highly inplausible and any reasonable
fact finder would have rejected it.

As Benedith concedes, "the State provided substantial evidence
that Benedith possessed the nurder weapon after the nurder , , .7
(IB at 22). It also presented evidence from which it could

reasonably be inferred that Benedith possessed, or had access to,

14
This hypothesis was first presented during the cross-exam nation of
the nedical exam ner. (T 1307-1308). It was also argued to the
jury at closing argument. (T 2112-2115).

26




the murder weapon prior to the killing. A search of Benedith's
Florida residence revealed a card on which was hand witten the
type of ammunition needed for the murder weapon. (T 1465).

In Watt v. State, this Court found anple evidence that the
murder was commtted during a robbery where the defendant was seen
| eaving a bar with the victim admtted being in the victinms car,
and was seen driving the victims car on the day her body was
f ound. 641 So.2d 355, 359 (Fla. 1994). Her car was later found in
a parking lot where it had been abandoned. Id.

Comparing the facts of the instant case to those of Watt, it
is clear that there was anple evidence that the nurder was
commtted while Benedith was involved in the robbery of John
Shires. Benedith was standing with the victim near the open
driver's door of his car and talking to himjust before the nurder.
G her than the Codefendant Taylor, there was no one else around.
After the gunshots, the owner of the car was dead. Tayl or was seen
entering the passenger's side of the victims car, which sped off.
Benedith's fingerprints were found on the driver's door handle and
wi ndshield post of the victinis car. Benedith was seen in
possession of the victims car shortly after, and the sane evening
of, the victims nurder. The victims car was later found
abandoned. (T 1421). Clearly, the trial court did not err in
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ruling that whether the nmurder was committed during the course of
a robbery was an issue for the jury.

In this Court, Benedith has only raised the issue of the
sufficiency of the evidence in the context of whether the acquittal
motion should have been granted. However, without waiving any
procedural bar which would prevent consideration of any sufficiency
of the evidence issue beyond that of the acquittal notion, the
State points out that the evidence of Benedith's guilt of the
felony nmurder of which he has been convicted is not only sufficient
to sustain the verdict, it is overwhel mng. That evi dence,
together with the reasonable inferences therefrom shows that
Benedith planned to rob M. Shires of his car, have it repainted
overnight, and take it to New York the next norning. During that
robbery, Benedith shot and killed M. Shires, drove away in his
car, tried to get the car repainted during the night, and abandoned
it when he was unsuccessful in so doing. Benedith's conviction for
first degree felony murder should be affirned.

POINT II

THE DEATH PENALTY WAS NOT DI SPROPORTI ONATELY
| MPOSED IN TH S CASE.

Benedith conplains that the death penalty recomended by a 10

to 2 vote of his jury, and inposed by Judge Moxley, is
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di sproportionate to other capital sentences inposed in simlar
murder cases. Judge Moxley found one statutory aggravator, to-wt:
prior-violent-felony.*® The judge found two nonstatutory mnitigators
to which he gave sonme weight, i.e., a malingered personality
di sorder and cocaine use; and he found one, i.e., the sentence of
the 14 year-old codefendant, to which little or no weight was
given. (R 1042-1045).

"Deciding the weight given to a mtigating circunmstance is
wthin the trial court's discretion, and a trial court's decision
is subject to the abuse-of-discretion standard.” Cole v. State,
No. 87,337, slip op. 6 (Fla. Sept. 18, 1997). See Foster v. State,
679 So.2d 747, 756 (Fla. 1996) [Neither will it be reversed ‘because
an appellant reaches the opposite conclusion."]. Abuse of
discretion can be found "only where no reasonable nman would take
the view adopted by the trial court." Cole, No. 87,337, at 4 n.le

(quoting Huff wv, State, 569 So.2d 1247, 1249 (Fla. 1990) ., In a

15
The State contends that Judge Moxley erred in finding only one
statutory aggravator. Since the nurder in this case was
unquestionably committed during the course of the felony robbery of

whi ch Benedith was convicted, the State was entitled to this
aggravator as amatter of |aw. See Point | on State's Cross
Appeal, infra at 95. Thus, it is submtted that although it is not
essential in order to uphold the death penalty in this case, this
Court should also consider this aggravator when deciding the
proportionality issue.
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detailed and well-reasoned order, Judge Mxley made it clear that
he carefully considered all relevant information and weighed it in
a manner consistent wth the law of this State. Certainly, it
cannot be said that no reasonable man would take the view taken by
the trial judge. Thus, the conclusion he reached - that the
aggravating circunstance outweighs the mtigating factors - should
be upheld by this Honorable Court.

Perhaps recognizing that the State is entitled to the
aggr avat or, conmmi tt ed- duri ng-the-cour se-of -a-fel ony, Benedith
asserts that his case is simlar to that of Terry v. State, 668
So.2d 954 (Fla. 1996) wherein the death penalty was found

di sproportionate despite the presence of the statutory aggravators

-- prior-violent-felony and committed-during-the-course-of-a-
felony. This argunment was also nade, and rejected, in the trial
court. In his witten sentencing order, Judge Moxley wote:

The essential difference between that case and this one
is that the New York attenpted robbery was not
cont enporaneous with the nmurder, but was subsequent and
was undertaken by the Defendant with the same neans and
know edge of the prior death of John Shires. This
di stinction between the two cases is therefore great and
is the basis for concluding that death is warranted

(R 1047).

The attenpted robbery case referred to in the trial court's
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order, which was the basis for the prior-violent-felony aggravator,
was charged as robbery in the first degree, ¥ but was reduced and
disposed of in order to facilitate Benedith's pronpt return to
Florida to stand trial for the nmurder of M. Shires. (R 146, 148,
157).  The victim of the New York case, Blanca Mercette,l” testified
that Benedith was the |eader of a gang of five nen who broke into
her apartnent to rob her. Benedith held the same gun, which fired
the shots that killed John Shires approximately a nonth earlier, to
Ms. Mercette's head and repeatedly told her that he would kill her.
(R 187). Benedith, who ‘orchestrated" the robbery, entered the
apartnment with the pistol, socks, and handcuffs, and he directed
the novenents and participation of the other would-be robbers.?!®

(R 167, 187-189, 1046).

16
The New York prosecutor who handled the case explained: " Robbery
in the first degree has certain subdivisions . , .. |It's either
the use of a weapon, wuse of a deadly instrunent, that being a
firearm a knife, sonething of that nature, also that the person
could have suffered serious physical injury, that being nore than
just bruises or lacerations . . .." (R 146).

17
Ms. Mercette's nanme appears in the record with two different
spellings, to-wit: Blanca Mercette and Bl anca Merced. (R 69,
1046). Throughout this brief, her nane is spelled ‘Mrcette."

18

The robbery, and planned murder of M. Mercette, ended after the
victims boyfriend and a neighbor entered the apartnent, scaring

off Benedith and his gang. (R 448).

31




The Terry facts are quite different. In Terry, this Court
concluded that "although there is not a great deal of mtigation in
this case,'® the aggravation is also not extensive given the
totality of the underlying circunstances." |Id. This Court
identified certain circumstances of the aggravators which rendered
them usually weak, to-wt:

(1) The comm tted-during-the-course-of-a-fel ony aggravator
‘“is based on the armed robbery being commtted by appellant when
the killing occurred.”

(2) The prior-violent-felony ‘does not represent an actual
violent felony previously commtted by Terry, but, rather a
cont empor aneous conviction as principal to the aggravated assault
simul taneously committed by the codefendant Floyd who pointed an
i noperable gun at M. Franco.”

(enphasi s added) I1d. This Court stressed that its decision to
overturn the death penalty was based on "the fact that [the prior
violent felony] occurred at the sane tine, was conmtted by a

codefendant, and involved the threat of violence with an inoperable

19
Despite the trial court's having ‘rejected Terry's mninal
nonstatutory mtigation," this Court noted that the defendant was
only 21 when he commtted the crime and had wno significant history
of prior crimnal activity." 668 So.2d at 965.
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gun.” ld. at 966. This Court explained: "This contrasts with the
facts of many ot her cases where the defendant hinself actually
committed a prior violent felony such as honmicide." Id.

In Cole v. State, this court distinguished Terry on the ground
that the prior violent felony was "predicated upon Cole's own
actions in forcibly subduing [the victin], handcuffing her, robbing
her . .., and raping her twice." No. 87,337, slip op. at 6 (Sept.
18, 1997) . In the instant case, Benedith himself conmtted the
prior violent felony which is predicated upon Benedith's own
actions in breaking into the victims home, arnmed with a gun,
socks, and handcuffs, forcibly subduing her by grabbing her around
the neck, (R 185), handcuffing her and taping her mouth, (r 187) ,
placing a gun, proven operable by the death of John Shires, to her
head, and announcing his intention to both rob and kill her. (R
187). Benedith hinsel f planned, led, and directed the prior
violent felony. The prior violent felony occurred about a nonth
after John Shires, the victim of another of Benedith's robberies,
had been killed with the sanme operable gun. Thus, it seens clear
that the instant case is not one which the Terry majority would
regard as deserving of a reduction to a life sentence.

Indeed, as Benedith concedes, this Court has affirmed death
sentences where the sole aggravator was a prior violent felony.
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In Ferrell v. State, 680 So.2d 390, 390-391, 392 n.2 (Fla. 1996),
the trial court found 7 nonstatutory mtigators and only one

aggravator = prior-violent-felony. This Court said that even in
the presence of substantial mtigation, the death penalty wll be
upheld "where the l|one aggravator was especially weighty." 680
So.2d at 391. The prior violent felony was “a second degree nurder
bearing many of the earmarks of the present crimes," which occurred
prior to the crinme at issue, Id.

Earlier, in Wndomv. State, this Court found the sole
aggravator, prior-violent-felony, sufficient to support a death
sentence despite three statutory mtigating factors and four non-
statutory ones. 656 So.2d 432, 435, 441 n.3 (Fla. 1995). The
prior violent felony consisted of two contenporaneous nurders and

a cont enpor aneous attenpted nmurder conmtted by Wndom 1d. at

439- 440, Clearly, the prior-violent-felony aggravator is one
which, alone, may outweigh a great deal of mtigation. Id.,
Ferrell. See Duncan v. State, 619 So.2d 279, (Fla. 1993), cert.

denied, 510 U S. 969, 114 s.ct. 453, 126 L.Ed.2d 385 (1993).

In this case, the prior violent felony is a particularly
wei ghty one and bears many of the earmarks of the instant crinme.
Benedith planned, led, and directed the prior violent felony during

which he placed the sane gun used to kill John Shires to the head
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of his victimand announced his intention to kill her. That
Benedith's plan to nmurder Ms. |Mercette was thwarted hardly
mlitates against the weightiness of this aggravator. Neither does
the label attached to the prior violent felony - attenpted robbery
- do so. The circunstances of the prior violent felony are such as
to render the single aggravator found by the trial judge
particularly weighty. Conpared to the scant mitigating factors in
Benedith's case, the prior-violent-felony aggravator well supports
the lower court's decision to follow the 10 to 2 reconmendation of
the jury and inpose the death penalty upon Benedith for the nurder
of John Shires. That sentence should be upheld.

Finally, the State contends that it was entitled to the
conmmi t t ed-duri ng-the-course-of -a-fel ony aggravator as a matter of
law. See State's Cross Appeal, Point I, infra at 95  Thus, there
were in fact, two statutory aggravators, one of which was
particularly weighty, to be weighed against three non-statutory
mtigators. It is wthin the trial court's discretion to determne
the weight to be given mtigators, Cole, No. 87,337, at 6, and it
is clear from the sentencing order that Judge Mxley regarded the
instant mtigators to be weak.

In Hunter v. State, 660 So.2d 244, 254 (Fla. 1995), this Court

reviewed a trial court's conclusion that the prior-violent-felony
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aggravat or and t he conmmi tt ed- duri ng-the-course-of -a-fel ony
aggravator outweighed ten non-statutory mitigators. The non-
contenporaneous prior violent felonies were two convictions for
aggravated battery, one for shooting into an occupied vehicle, and
one for attenpted arned robbery. 660 So.2d at 254. This Court
held "death is not a disproportionate penalty here." 1d. Nei t her
is it disproportionate in Benedith's case.

Simlarly, in Blanco V. State, No. 85,118 (Fla. Sept. 18,
1997), the same two aggravators were weighed against one statutory
mtigating factor and eleven nonstatutory mtigating factors. No.
85,118 slip op. at 2, 2 n.s. The prior violent felony was a
conviction for armed robbery and armed burglary, See Blanco V.
State, 452 So.2d 520, 525 (Fla. 1984) and Blanco v. State, 438
So.2d 404 (Fla. 4th DCA 1983).%2° This court found Blanco's death
sentence proportionate. No. 85,118, at 5. Benedith's is |ikew se
proportionate.

Benedith's trial and appellate challenges to the death
sentence nake only brief reference to the sentence received by

Codef endant  Tayl or. The State submits that the issue is

20
Bl anco's arned robbery and arned burglary convictions were reversed
but he was reconvicted of the subject crines on March 14, 1984,
Bl anco, 452 So.2d at 525.
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procedurally barred for failure to properly raise and argue it.
However, without waiving that bar, the State contends that the
sentence received by Tayl or does not render Benedith's instant
sentence disproportionate.

The |l ower court took judicial notice of Taylor's plea to
second degree nurder with a deadly weapon and robbery with a deadly
weapon. (R 212). That evidence was admtted for the purpose of
the proportionality issue. The State sought to present the
testimony of Dr. R ebsane regarding his expert opinion of the
factors relating to the degree of Taylor's culpability in the
subject crines. The trial judge inproperly precluded the State
from presenting Dr. Riebsane's testinony on that issue.

"Once the defense argues the existence of mtigators, the
state has a right to rebut through any neans permtted by the rules
of evidence, and defense will not be heard to conplain otherwse."
Wuornos v. State, 644 So.2d 1000, 1009-1010 (Fla. 1994), cert.
denied, ___US __, 115 g.ct. 1705, 131 L.Ed. 24 566 (1995). In
Core v. State, the defense sought to establish equal culpability
wth CGore's co-defendant who had been convicted of manslaughter for
the sane crines. No. 80,916, slip op. at 7 (rFla. July 17, 1997).
This Court said that the state was entitled to put on testinony

showing why the co-defendant received ‘nore lenient treatment."
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ld. This evidence on which the State based its determnation that
young Taylor's level of culpability for the instant crimes was |ess
than Benedith's was adm ssible. Gore ; Wiornos.

Although the trial judge inproperly precluded the State from
presenting the testinony of Dr. Riebsame in relation to this issue,

the court permtted the State to proffer Dr. R ebsane's testinony

regarding Tayl or. (R 321, 337). The doctor would have testified
that: Taylor was ‘mldly retarded" with ‘“an |.Q of around
seventy." “[Hle acted under the substantial dom nation of Arturo

Benedith in this crime,” he had “a nmental age of twelve or eleven
at the time this crine was commtted," he had been treated for ‘a
| ong-standing history of learning disabilities," and ‘he did not
reveal any crimnal history." (R 337-338).

In addition, the death penalty was precluded as a matter of
law due to the boy's youthful chronol ogical age. (R 338). Thus,
“the only plea . . . available to avoid a trial" was to second
degree nurder. (R 339).

Evidence that a co-defendant "was a ‘follower,'" may support
imposition of a lesser sentence. See Hazen v. State, No. 84,645,
slip op. at 9 (Fla. Sept. 4, 1997). Also, evidence indicating that
he was not "the dom nate actor" is relevant. See Cole v. State,

No. 87,377, slip op. at 6 (Fla. Sept. 18, 1997). Further, that the
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def endant was ‘bigger, older . . . and was the leader"” is relevant.
Hal | v. State, 614 So.2d 473, 479 (Fla. 1993). Thus, Taylor's
chronol ogi cal and nental age and that he acted under the
substantial dom nation of Benedith in participating in this crime
was clearly relevant and should be considered.

Moreover, a prosecutor may enter a plea bargain with a less
cul pable participant W t hout vi ol ating "the principles of
proportionality."” Larzelere v. State, 676 So.2d 394, 407 (Fla.
1996) [citing Garcia v. State, 492 So.2d 360 (Fla. 1986)], cert.
denied, 479 U S 1022, 107 S.C. 680, 93 L.Ed. 2d 730 (1986). Even
where the state does not prosecute a defendant's cohorts in the
crime, a death sentence may still be proportionate where ‘the
defendant is the nore culpable participant in the crine."
Larzelere, 676 So.2d at 406-407.

Further, the facts at trial established that Benedith did all
of the talking when trying to arrange for a quick paint job.?* The
reasonabl e inferences from the evidence support the conclusion that
Benedith was the shooter, that he drove M. Shires' car from the

crime scene, and that possessing the nurder weapon, he continued

21

The proffered evidence also showed that he substantially dom nated
the youthful codefendant.
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his life of crine after the nurder.

| ndeed, the evidence regarding Benedith's subsequent attack on
Ms. Mercette was relevant on the issue of the degree of culpability
of the defendants, Having just been involved in a robbery/murder
a nonth before, Benedith staged another robbery, with the same gun
used to kill the prior victim threatened to kill the subsequent
victim with that gun, and directed the actions of the other four
perpetrators in the later crine. That this mature man did this
without the help, nuch less the direction, of the 14 year old
Taylor is relevant to the issue of the degree of culpability.

Finally, Benedith, who had a “good, normal childhood" with »a
good upbringing" and "a lot of love," did not suffer "abuse,
poverty, or lack of schooling." (r 513, 514). Although he had a

personal ity disorder, such is "the least serious of all disorders,"

and was largely nalingered. (R 515). His ‘intelligence was
average or above," and he “would not be law abiding . . ..» (R
515) . These facts, conbined with the proffered evidence from Dr.

Ri ebsame, make it clear that the retarded child, Taylor, was far,
far less culpable than the 28 year old intelligent adult, Benedith
Benedith's death sentence is not disproportionate and should be

uphel d.
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EQOINT III

THE TRIAL COURT DID NOT ERR | N DENYI NG
BENEDITH S MOTION TO PRECLUDE THE DEATH
PENALTY; THE EVI DENCE ESTABLI SHED THAT
BENEDI TH S STATE OF M ND MET OR EXCEEDED THAT
OF RECKLESS | NDI FFERENCE TO HTJMAN LI FE.

Benedith clainms that the trial judge erred in denying his
notion to preclude the death penalty, nmade after he was convicted
of the instant crimes. (1B at 38). In his nmotion, Benedith
presented a single argunent, i.e., that the evidence did not
establish that his ‘state of mnd was cul pable enough to rise to
the level of reckless indifference to human life . . ,.# (R 1085).

The Ennund/Tison |ine of cases nmke it clear that a

proportionate inposition of the death penalty requires that the

evidence, and reasonable inferences therefrom show that the felony

murder defendant either "actually killed, attenmpted to kill, or
intended to kill." Tison v. Arizona, 481 U. S 137, 148, 107 g.Ct.
1676,1684, 95 L.Ed.2d 127 (1987). In the absence thereof, the

Court held that <“major participation in the felony conmtted,
conbined with reckless indifference to human |ife" satisfies the
cul pability requirement. 1d.

The State contends that the evidence before the sentence was
sufficient to conclude that Benedith hinself actually killed M.
Shires. See Point 1, supra, at 4-8. The evidence shows that
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twenty-eight year old Benedith, wth his fourteen year old
codefendant in tow, twce approached M. Loblack, inquiring about
the possibility of getting a car he planned to obtain painted
overnight. At all tines, Benedith did all of the talking. The
positions of Benedith and the codefendant in relation to M. Shires
and the open car door, together with the placement of the shots
into M. Shires' body, and the position in which his body fell to
the ground indicate that Benedith, not Taylor, actually shot and
killed M. Shires. See Point |, supra, at 5, 7-8. Furt her
evidence from which the sentence could infer that Benedith was the
shooter includes: A hand witten note containing the type of
amunition used in the slaying of John Shires which was found in
Benedith's Florida residence among his personal effects; the nurder
weapon was found in Benedith's possession in New York a short tine
after the crine; and, Benedith planned, led, and directed an arned
robbery in New York approximtely one nonth after the
robbery/murder of M. Shires, during which, he directed the
activities of the other four crimnal participants, and held the
same gun used to kill John Shires to the head of his victim
announcing his intention to kill her.

Finally, should this Court be unconvinced that this evidence
was sufficient to permt the conclusion that Benedith actually
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killed M. Shires, the State contends that the proffered testinony
of Dr. Riebsane should also be considered. That evidence woul d
have established that the fourteen year old codefendant was ‘mldly
retarded,” had ‘a mental age of twelve or eleven at the time this
crine was conmtted," and "acted under the substantial dom nation
of Arturo Benedith in this crinme."” (R 333-338). Again, the
reasonable inference from this evidence is that Benedith, and not
the retarded child, Taylor, shot and killed M. Shires. Further,
even if Taylor shot M. Shires, he did so while acting under the
substantial domnation of Benedith, and therefore, the culpable
requirement for Benedith IS nonetheless satisfied.

At a mninum the evidence shows that Benedith participated in
the robbery with reckless disregard for human |ife. In Van Poyck
v. State, this Court upheld the inposition of the death penalty
against a proportionality challenge based on Enmund/Tison. 564 So.
2d 1066 (Fla. 1990). The evidence did "not establish that Van
Poyck was the triggerman,” however, it did "establish that he was
the instigator and the prinmary participant in this crime." Id at
1070. Further, having possessed a gun at the scene of the cring,
he had to know that lethal force could be used. Id.

The evidence presented to the sentence in the instant case

clearly established that Benedith was the instigator and prinary
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participant in this crine. Further, from the evidence, it is
reasonable to infer that Benedith knew that |ethal force could be
used. Such an inference could arise from the evidence of the hand
written note containing the type of ammunition needed for the
mur der weapon found in Benedith's personal effects left in his
Fl orida residence when he fled to New York after the nmnurder, that
Benedith possessed and used the nurder weapon to threaten the life
of another robbery victim about a nonth after M. Shires' nurder,
and that Benedith possessed the nurder weapon when police
subsequently arrested himin a New York apartnent. From this
evidence, it could be inferred that Benedith knew that the nurder
weapon was present at the nurder scene, that it was |oaded wth
ammunition, and that it could be used against the robbery victim

Finally, if Taylor was the shooter as Benedith clains, the
shot to the back, gunshot wound C, occurred after M. Shires had
fallen to the ground. The nedical exam ner testified that had M.
Shires received pronpt nedical attention, he mght have survived
gunshot wounds A and B. Since Taylor was standing in front of,
facing, M. Shires, gunshot wounds A and B would have had to occur
before gunshot wound C. Thus, the 28 year old, large adult nale,
Benedith, would have had an opportunity to prevent the small, 14
year old kid, Taylor, from firing that last, and unsurvivable, shot

44




into the back of the fallen wvictim.?? Hs failure to do so further
evinces his reckless indifference to human |ife.

The trial judge did not err in denying the notion to preclude

the death penalty; neither is Benedith's death sentence
di sproportionate. It should be affirnmed.
EOINT IV

THE TRIAL COURT DID NOT ERR | N DENYI NG
APPELLANT'S MOTION FOR W THDRAWAL OF COUNSEL
BASED ON THE FILING OF A BAR GRI EVANCE.

Benedith conplains that his trial counsel, Geg Eisennenger,
shoul d have been permtted to wthdraw because Benedith filed a bar
grievance against him (IB at 45. See R 54). Describing the
grievance, the trial court read from the Bar conplaint:

My conplaint to the Florida Bar that | was accused by a
person named Thomas Taylor. But this person states that
he was in cocaine and al cohol the night before he said he
identified me. And that person has a nmental history and
was taking treatnment for suicidal thoughts. And this
person identified ne as Tony Jones. The person said --
and this person don't know ne from no one. Attor ney
Ei senmenger don't want to get nme out of this false
accusation.

(R 60).

The prosecutor disclosed that Benedith had also filed a

22
The positioning of the three nen, as described by M. Lane, nakes
it clear that Benedith was standing in close proximty to Taylor.
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grievance against him and the Bar had dismissed it as unfounded.
(R 54). Further, Benedith had grieved his prior court-appointed
counsel, Attorney Bradley. (R 55). That conpl aint was al so
di sm ssed as unfounded, (R 55).

The State pointed out the timng involved. Benedith had been
set for trial in Cctober, 1995. He filed his grievance against
Attorney Bradley, and counsel noved to w thdraw based thereon in
August, 1995. The nmotion was granted, and Benedith's case was
continued for several nonths while new counsel was appointed and
prepared to try the case.

At the time of the instant w thdrawal hearing, Benedith's
trial was set for June 10, 1996. (R 55). The withdrawal notion,
al so based on a bar conplaint, was filed on March 28, 1996 and
heard in April, 1996. (R 52, 620-621). Both times, the motions to
wi t hdraw were based on unfounded grievances and occurred two nonths
before trial was to conmence. Clearly, as the State argued bel ow,
the attenmpt to renmove counsel was nmade solely for the purpose of
del ay and not because Benedith had any legitimte problem wth
Attorney Eisennmenger, nmuch less that he wanted to represent
hi msel f. Such a purpose is an inproper reason for discharging
current counsel and appointing a new one, See Wike v. State, No.
86,537, slip op. at 4 (Fla. July 17, 1997) [indefinite avoi dance of
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a proper sentencing proceeding].

Contrary to Appellate Counsel's clains, at no tine did
Benedith nmake any type of request for self-representation. In
fact, when availing hinself of his opportunity to speak on the
issue, he said only:

Vell, | want to go to trial, too.

Yeah, | want to go to trial. But first of all, | need to
subpoena all ny wtnesses, because | got wtnesses. And
| told M. Eisenmenger to get all ny wtnesses. And |
don't know if he has done it yet. But he has to call
every one of them And | got it right here. So | can
put it in ny file.?

(footnote added) (R 58).

The trial judge concluded: “[Tlhis is not really a bona fide,
good faith grievance." (R 59). He added: "That is not a
legitimate conplaint to the Florida Bar wth any ethical
viol ation." (R 60). The judge said:

. | know if | grant your notion, there's going to be
a Mtion for Continuance by the next attorney because

they'll say it's a death penalty case and they haven't
had tinme to prepare. ['"m not going to go through that.
Your client even says he wants a trial,
(R 60). The judge denied the notion, but appointed Spani sh-
23
The referenced docunent was a wtness |ist which Attorney

Ei sennenger perused and commented that he believed it was ‘the sanme
list" he had previously disclosed. (R 63).
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speaking Diana Figueroa as co-counsel. (R 59). Personal |y,
verbal |y acknow edgi ng his understanding of the proceedings and M.
Figueroa's appointnent, Benedith stated no objection to the court's
di sposi tion. (R 63-64).

In Bell v. State, No. 86,094 (Fla. July 17, 1997), this
Honorabl e Court reviewed a simlar factual situation. |n Bell, the
def endant conplained on two separate occasions about his court-
appoi nted counsel's performance.? Bell, No. 86,094, at 2.
Included in his conplaints, was the claimthat counsel had not
devel oped w tness information. Id. Instead of objecting to the
competence of his counsel, Bell mnerely "objected to the manner in
whi ch counsel was conducting the defense." Id. at 3. After giving
Bell the opportunity to present his conplaints, the trial judge
concluded that counsel's performance was not inadequate. Id. This

Court rejected the claimed inpropriety in the lower court's ruling

and held: ‘As in Hardwick, we find nothing , . . to establish that
appel lant's counsel was inconpetent." Id.

In the instant case, the trial judge gave Benedith an
opportunity to make his conplaint about M. Eisennenger known.

Benedith stated only that he wanted his attorney to call all of his

24

Benedith only "conpl ai ned" once.
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witnesses, and provided the court with a list which defense counsel
acknowl edged he already had. There was no allegation that M.
Ei senmenger had refused to call any witness, nor was there aclaim
that he had not investigated wtness information. Al'l Benedith
said was that he did not know if his counsel had subpoenaed "all of
his wtnesses,”" (rR58). At the tine the statement was nade, the
case was still some two nmonths away from trial. Thus, |like Bell,
Benedith's conplaint concerned the manner in which his counsel was
handling his case and is insufficient to nerit relief.

In valdes v. State, 626 8o.2d 1316, 1319 (Fla. 1993), this
Court said:

If a defendant alleges that his counsel is inconpetent

and requests that counsel be discharged, the trial court

must 'make sufficient inquiry of the defendant and his

appoi nted counsel to determne whether or not there is

reasonable cause to believe that the court appointed

counsel is not rendering effective assistance to the

defendant.' Hardwick v. State,
(enphasis added) . Benedith did not allege attorney inconpetence =
he said only that he did not know if his w tnesses had been
subpoenaed at a point two nonths prior to trial. Neither did he
nove for discharge of his attorney; rather, counsel noved to
wi thdraw due to the filing of the bogus Bar conpl aint. Si nce
Benedith never alleged inconpetence, or asked that his attorney be

fired, the trial court had no duty to inquire further on this
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I Ssue.

Assuming arguendo that Benedith nmde the prerequisite
allegations, he is entitled to no relief because “[oln the record
here, there [is] no basis for a finding of ineffective
representation.” See Valdes, 626 So.2d at 1320, In Val des, the
def endant conplained that his attorney was "too busy wth another
case to pay attention to [his]." Id. at 1319. Two nonths |ater
he conplained again, this tine in witing, asking the court to
dismss his attorney. Id. Val des claimed that he "had a |ong-
standing conflict with him over the appropriate defense and that
they were not adequately prepared for trial.” Id. He al so
di sclosed that “he had filed crimnal charges against his attorneys
and was considering pursuing a civil conplaint and a conplaint with
the American Bar Association.” Id.

At a hearing on the notion to disniss counsel, Valdes
physically attacked a wtness, denigrated the court proceeding, and
swore ‘at the judge." Id. The judge held that Valdes' conduct
“precluded the court from further inquiry," and denied the notion
ld. This Court upheld the denial, finding that the court's inquiry
was adequate. |d. Valdes had the opportunity to express why he
wanted a new attorney, but "he refused to explain his allegations

of ineffectiveness." Id.
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Li ke valdes, Benedith had the opportunity to tell the court
about any comm ssion or om ssion of counsel which rendered his
attorney's performance deficient. The sole bone of contention was
that he did not know if his attorney had subpoenaed his w tnesses
‘yet . (R 58). Plenty of time to subpoena those wtnesses
remained. At no tine thereafter, did Benedith conplain about this,
or any other, mtter relating to counsel's perfornance. Thus,
there was no basis for a finding of ineffectiveness.

Nei t her does the filing of a bar conplaint entitle Benedith to
a new attorney. In Boudreau v. Carlisle, 549 So.2d 1073 (Fla. 4th
DCA 1989), cause dismssed, 557 8o.2d 866 (Fla. 1990), the
defendant filed a civil malpractice action and abar grievance
conplaint against his crimnal defense attorney. Counsel noved to
withdraw from representation of his client in the crimnal case.
549 so.2d at 1074. Counsel explained that he did not know why the
client was dissatisfied with him but it mght have been related to

counsel not calling a witness the client wanted.2s

The district court noted that the client had "created the

25
"[Tlhe only thing he could think of was M. Anpbs had requested that
he call a certain witness but he did not do so because he felt the
W t ness knew not hi ng about the case and the testinony woul d be
inadm ssible in evidence." 549 so.2d at 1074.
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Conflict" with counsel by filing the conplaints. |d. at 1077. The
clainms underlying the conplaints were ‘deemed to be frivolous" by
the trial court. 1d. The court held: “[A] trial court is not
obligated to grant a notion to substitute counsel based solely upon
the filing of a nmlpractice conplaint or grievance alleging
i nconpetence of counsel where the court has held an evidentiary
hearing and determ ned such clains to be wthout foundation." Id.

In the instant case, the trial judge exam ned the bar
conplaint filed by Benedith against his counsel and determ ned that
it ws frivolous. He gave Benedith anple opportunity to explain
any problens he had with counsel. At no tinme did Benedith indicate
that he wanted M. Eisennmenger fired, and at no time did Benedith
identify any attorney performance, or |lack thereof, which was
ineffective. Thus, there was no error in the trial court's denial
of counsel's notion to wthdraw. Boudr eau. See Jones v. St at e,
658 So.2d 122, 129 n.2 (Fla. 2d DCA 1995).

Finally, Benedith clainms that he nade "the assertion that [he]

wi shed to go to trial and represent hinself," and “[tlhe trial
court inproperly refused to let himrepresent hinself . . ..” (IB
at 49). Neither is true. No request for self representation was

ever made, even equivocally, and the trial judge never ruled, or
even remarked, on such an issue. This claim raised for the first
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tinme on appeal, is procedurally barred. gteinhorgst v. State, 412
So.2d 332 (1982). See Judd v. Rodman, 105 F.3d 1339, 1342 (11th
CGr. 1997)[” [Aln objection on specific grounds does not preserve
the error for purposes of appeal on other grounds."].

Assum ng arguendo that the statenent Benedith made to the
trial court could be tortured into an equivocal request for gelf-
representation, it was utterly insufficient to entitle himto
relief. Under Faretta v. California, 422 U S. 806, 45 L.Ed. 2d
562, 95 S.Ct. 2525 (1975), a defendant nmust be permtted to
represent hinmself if he "clearly and unequivocally declares to the

trial judge a desire for self-representation and the judge

determ nes that the defendant has knowi ngly and intelligently

wai ved the right to be represented by a lawer."” Bell v. State,
No. 86,094, slip op. at 3 (Fla. July 17, 1997). In Bell, the
defendant "asked the judge to allow himto assist in his own

defense by acting as co-counsel or stand-by counsel along with a
court-appointed lawer." No. 86,094, at 3. This Court said:

[TThe context . . . . concerned appellant's conplaints
about his counsel's representation and appellant's desire
to be nore active in assisting his |awer rather than any
potential assertions of a right to self-representation.
Appel I ant never asserted clearly and unequivocally at any
other time that he wanted to represent hinself.

[ d. Noting that Bell could have made any desire to represent
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hinmself clear in a later proceeding, but did not, the Court
concluded that “[tlhe trial court was not required to conply wth
Faretta.d . at 3-4.

In the instant case, Benedith has conceded that any request he
made for self-representation was “not unequivocal." (IB at 49).
Therefore, he was not entitled to a Faretta inquiry. Bell. Thus,
the trial judge did not err in failing to hold such an inquiry or

‘“let him represent hinself." This claimis wholly wthout merit.

BOINT V
THE TRIAL COURT DD NOT ERR IN PERM TTI NG
PENALTY PHASE TESTI MONY RELATI NG TO A CRI ME
APPELLANT COW TTED ON ANOTHER VI CTI M WH CH

ESTABLI SHED THE AGGRAVATOR, PRIOR-VIOLENT-
FELONY.

During the penalty phase, the State called three wtnesses who
referred to a prior violent felony which Benedith had commtted in
the State of New York. The victimof that crime, Blanca Mercette,

testified about the facts thereof.26 A prosecutor from New York

26

On appeal, counsel clains that the State should only have been
permtted to introduce the certified copy of a judgnent of
convi cti on. (IB at 55). However, at trial, defense counsel
objected ‘to the authenticity" of the judgnent, so the State was
forced to put on additional testinony regarding the crine. (R
141) . In any event, as explained hereinabove, the State had every
right to present the details of the prior violent felony to the
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testified to Benedith's conviction for the crinme against M.
Mercette. The State did not ask the prosecutor any questions about
the details of the prior crime, although the defense did.?’

The State then put on the New York detective who investigated
the prior violent felony. The witness reported a statement of one
of Benedith's co-defendants in that case. (R 167). That statenent
indicated that the robbery was Benedith's idea, and he carried a
.32 caliber gun, socks, and handcuffs used in the crime when he
entered the apartnent. (R 167).

The only State witness to describe the facts of the prior
violent felony was the victim Blanca Mercette. She said Benedith
"grabbed me by the neck." (R 185) , She said that he had a gun and
“he put it right here . . . (indicating) . . ..” (R 187). Hol ding

the gun to her head, "nmany tines," Benedith told her that "he was

judge and jury during the penalty phase of the trial.

The State also notes that Benedith did not offer to stipulate to
the validity of his prior violent felony conviction. Thus,
appel late counsel's argunent that such would have been a nore
appropriate manner in which to present the evidence of this
aggravator has no place in this case.

27

On recross, counsel asked " [Ils it a correct statenent that there
was no personal injury sustained by anyone during this event?" The
W tness responded: "No, that's incorrect.” (R 153). Def ense
Counsel proceeded to draw out details from this w tness. (R 153).
The State did not go into any details of the subject crime at any
poi nt throughout the testimony of this wtness.
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going to have to kill me." (R 187). M. Mercette explained that
Benedith was “the head" of the robbery in which four others were
also involved. (R 188). He gave the others instructions regarding
what to do during the crinme. (R 189-190) . Ms. Mercette identified
the nurder weapon in the instant case as the gun Benedith held to
her head and threatened to kill her wth. (R 192, 1042).

Ms. Mercette said that she takes "pills so that | can sleep,
and | can never forget that happened to ne that day.”2® (R 190).
She said her roommate, Juan, was attacked when he entered the
apartment, and he was cut with a knife. (R 190).

The State's entire direct examnation of M. Mrcette fills
six and one-third pages including Defense Counsel's objections,
motion, and argument. Cross and redirect filled a conbined total
of two pages. Benedith's claim that this becane the feature or
focal point of the penalty phase is wholly incredible.

Further, the evidence was clearly relevant. As the trial
judge said: ~[ilt seems to nme that as far as the weighing of the

aggravating circunstance, it's certainly inportant for the jury to

28
To the extent that it mght be argued that the commrents regarding
the effect of Benedith's crimes upon Ms. Mercette were inproper,
the State points out that the brief remarks were harmess as there
IS no reasonable possibility that they contributed to the jury's
death recommendation. See Coney, 653 So.2d at 1014.
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know what happened . . ..” (R 195). Certainly that is true where
the factor is a prior violent felony. Finney v. State, 660 So.2d
674, 683 (Fla. 1995) [” [Rlelevant evidence concerning t he
circunstances of a prior violent felony conviction is admssible in
a capital sentencing proceeding, unless . . . the prejudicial
effect of the evidence clearly outweighs its probative value."].
Such evidence is also proper to show the defendant's character.
Coney v. State, 653 So.2d 1009, 1014 (Fla. 1995), cert. denied,

- U.s. __, 116 s.ct. 315, 133 L.Ed. 2d 218 (1995), receded from on
ot her grounds, 688 gon.2d 308, 310 (Fla. 1996).

Clearly, victins of prior violent felonies are permtted "to
provide inportant details" of those offenses. Coney, 653 So. 2d at
1014, In Finney, “[t]lhe victims testinony was the only evidence
of the circunstances resulting in the prior conviction. The
testinony was not overly enotional; nor was it nmade the focal point
of the proceedings.”" Finney, 660 g8o0.2d4 at 683. Likewise, in the
instant case, Ms. Mercette's testinony was the only evidence of the
circumstances resulting in Benedith's prior violent felony
convi ction. There is no indication whatsoever that her testinony
was enotional, nmuch less "overly emotional." Nei ther did the
short, t o-t he- poi nt explanation of the events overshadow the
proceedi ngs, or become the focus of the proceeding.
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Finally, M. Mercette's evidence was also admissible to rebut
the disparate treatnent of the codefendant nonstatutory mitigator.
The State argued, and Ms. Mercette's testinony was relevant to, the
position that Benedith was the nmre culpable of the two
per petrators. Havi ng just been involved in a robbery/ nurder a
month before, Benedith staged another robbery, wth the same gun
used to kill the prior victim threatened to kill the subsequent
victim with that gun, and directed the actions of the other four
perpetrators in the later crinme. That this mature man did this
without the help, nuch less the direction, of the 14 year old
codefendant Thomas, is relevant to the issue of the degree of

cul pability. Thus, the trial judge did not err in admtting the

evi dence.
BQINT VI
THE TRI AL COURT DID NOT ERR I N PERM TTI NG
EVI DENCE OF THE MEANING OF | NFORVATI ON WRI TTEN
ON A BUSI NESS CARD, THAT EVI DENCE WAS NOT MORE
PREJUDI Cl AL THAN PROBATI VE.
Benedith contends that the trial judge should not have

permtted a New York Cty police officer, qualified as a
ballistic's expert, (T 1742-1743), to testify regarding handwitten

infornmati on on a business card found in a search of Benedith's
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Florida apartnent after the nurder. (1B 59). Bal listics Expert
Patrick O Shea testified that the nurder weapon ‘is designed to
shoot thirty-two Smth and Wsson long caliber anmunition.” (T
1746) . Thereupon, the prosecutor showed the witness State Exhibit

13, the subject business card, and asked ‘if there's anything in it

of significance to you witten on that docunent?" (T 1746). At
that point, def ense counsel objected on the basis of ‘pure
specul ation."” He argued that it had not been established who

wote the handwitten information or what "that person neant by
that." (T 1746). When this evidence was elicited, there was no
objection based on the probative value versus prejudicial effect.
(T 1746). Thus, the issue as raised on appeal is not preserved,
and therefore, it is procedurally barred.?® Steinhorst v. State,
412 So.2d 332 (Fla. 1982).  See Judd v. Rodman, 105 F. 3d 1339,
1341 (11th Cr. 1997) [failure to object on basis of federal rule
412 precludes review of a claim based thereon despite objections on

rel evancy and federal rule 4021.

29
The obj ection Benedith clains preserved the instant issue for
review occurred on August 9, 1996, whereas the testinony of the
witness regarding the neaning of the notation occurred three days

later, on August 12, 1996. (See T 1606-1608). It is well settled
that an objection at the time the subject testinony is elicited at
trial is essential to preserve the issue for appeal. Since there

was none in this case, the claimis not cognizable.
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Assum ng arguendo that the matter is properly before this
Honorable Court, it is without merit. The expert witness testified
that the handwitten notation on the business card states:
“[Tlhirty-two . . . S and Wlong, witten out, L-ONG" (T 1747).
He added that that information "would be the cartridge that would
fit this gun" [the nurder weapon]. (T 1747) . That note was found
in Benedith's Melbourne apartment, in the general area of, and
shortly after, the crime, and referenced the kind of ammunition
used in the nurder and which fit the nurder weapon found in the
bl ack bag Benedith threw out of his New York apartnent after the
murder and upon entry by police.

The relevancy and probative value of this evidence is obvious
and cannot seriously be contested. It is probative of the issue of
i dentity. The killer shot the victimwith Smth & Wsson |ongs,
and Benedith, |ike the gunman, had sonme involvenment with that type
of ammunition and gun. Evi dence having nmuch slighter bearing on
identity has been upheld by this Honorable Court. See WIliamson
v. State, 681 so.2d 688, 697 (Fla. 1996). Thus, the value of the
subj ect evidence in Benedith's case was not outwei ghed by any
potential for prejudice, and the trial court's adnmssion of the
evi dence should be upheld.

Further, there has been no show ng of unfair prejudice.
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"certainly, nost evidence that is admitted will be prejudicial to
the party against whom it is offered. Section 90.403 . . . is
directed at evidence which inflames the jury or appeals inproperly
to the jury's emotions.” 1 C Ehrhardt, Florida Evidence §403.01
at 100-03 (2d ed. 1984) (footnotes omtted). The subject evidence
was not such as to inflane the enotions of the jury, and therefore,
was not wunduly prejudicial.

Finally, harmless error analysis is applicable to this issue.
W lliamson, 681 So.2d at 697. Benedith was seen in possession of
the nmurder weapon. It could reasonably be inferred that he knew
what type of ammunition it fired - which was the sanme as that

descri bed on the business card.

Point VII
THE  ALLEGEDLY | MMROPER REMARKS OF THE
PROSECUTOR IN OPENI NG AND CLOSI NG ARGUMENT DI D
NOT VI OLATE APPELLANT'S DUE PROCESS RIGHT TO A
FAIR TRIAL AND WERE NOT REVERSIBLE ERROR
Benedith conplains about two comments made by the prosecutor
during argument which he clainms were so egregious as to deprive him
of a fair trial. (1B 62-65). In the opening statement prior to

the start of the guilt phase, the prosecutor said that "Benedith,

fled to the state of New York." (T 1071). Def ense counsel noved
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for a mstrial, alleging that the conment was inproper as
“[tlhere’s no evidence that anyone fled anywhere.” (r 1071) . The
judge denied the notion. (T 1071).

On appeal, Benedith clains that the State's witness testified

“that prior to the nurder Renedith had plans of returning to New

York." (rB at 63). He adds that the comment was ‘prejudicial and
denonstrated bad faith . . ..~ (1B at 63). This claimis
meritless.

The witness, M. Loblack, testified that Benedith told him
the day of and prior to the murder, that he wanted a car painted
that night because he was going to take it to New York. (T 1250).
This in no way undercuts the State's characterization of Benedith's
leaving Florida for New York after the nurder. Indeed, it supports
it That Benedith wanted a car (which he did not yet possess)
painted overnight so he could take it to New York, supports the
reasonabl e inference that he planned to flee to New York in it
after obtaining it unlawfully. Thus, the evidence adduced at trial
supports the conment made by the prosecutor in his opening
statement; the comment was not inproper. Hartley v. State, 686
So.2d 1316, 1321 (Fla. 1996).

It has long been the law in Florida that “[ilJt is wthin the

trial judge's discretion to determine when an attorney's argunent
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I's inmproper, and such a determnation wll not be upset absent an
abuse of discretion by the lower court judge." \Watson v. State,
651 So.2d 1159, 1163 (Fla. 1994) [quoting Breedl ove v. State, 413
So.2d 1, 8 (Fla. 1982), cert. denied, 459 U S 882, 103 s.ct. 184,
74 1,,E4d.2d 149 (1982)]. A judge may grant "wide latitude" to
attorneys "nmaki ng legitimate argunents to the jury." 651 So.2d at
1163. This rule extends to "logical inferences" put forward during
counsel's argunent. 1d.

Further, Benedith did not preserve this issue for appellate
review because he failed to nake an objection and request a
curative instruction. See Duest v. State, 462 so.2d 446, 448 (Fla.
1985).  The making of a mistrial notion does not dispense with this
requirement. 1d.

Moreover, Benedith has denonstrated no error in regard to the
prosecutor's opening statenent. However, even if some error were
found, it would be harnless beyond a reasonable doubt.

Regarding the penalty phase closing argument, Benedith
conplains that the prosecutor told the jury that Benedith "planned
it, he called John Shires . . ..~ (R 346). Def ense counsel
objected that there was “no evidence . . . Benedith planned
anything" and none that he called the victim (R 347). The trial
judge granted counsel's request for a curative instruction. (R
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347).  Nonethel ess, counsel was not satisfied and asked "for a nore
strenuous curative instruction.”" (R 348). He wanted the judge to
tell the jury that there was no evidence of a plan or a call to the
victim by Benedith. (R 347, 348). The judge refused, stating that
he could not comment on the evidence. (R 348).

The State submts that a reasonable inference fromthe
evi dence adduced at trial and during the penalty phase proceeding
was that Benedith planned the crine. The victims roomate, Scott
Kurzawa, testified that M. Shires placed a classified ad to sell
his car and was going to attenpt to sell his car the evening of his
murder. (T 1105-1107). Benedith first saw M. Loblack around noon
and asked him about painting a car he was going to get. (T 1249-
1250). M. GCeorge Lane saw Benedith sitting near a telephone at
the nurder scene in md-afternoon. (T 1117). Later, he saw
Benedith talking with M. Shires while papers were being bandied
about . (T 1119-1120). Shortly, thereafter, M. Lane saw Benedith
and codefendant, Thomas Taylor, leave in M. Shires' vehicle. (T
1121). Benedith then returned to M. 1Loblack around midni ght
trying to get the car painted that night. (T 1252). M. Loblack
was suspicious and refused. (T 1252) . M. Loblack testified that
both tinmes he had contact with Benedith and Taylor, Benedith did
all of the talking. (T 1251). The prior violent felony crine
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victim Blanca Mercette, testified that Benedith was the |eader of
the group that perpetrated the crine against her.?® (r 188-190).
Thus, there was abundant evidence from which it could reasonably be
inferred that Benedith planned the crime against M. Shires, and
that in furtherance of that plan, he called M. Shires. That
evi dence woul d have been sufficient to sustain a ruling by the
trial judge that no curative instruction was needed.

Assum ng arguendo that the prosecutor's comment was inproper,
the error was cured by the trial court's curative instruction. The
instruction given was sufficient, and the judge did not err in
refusing to grant a mstrial. See Watson v. State, 651 So.2d at
1163. Neither did he err in refusing to comment on the evidence.

In Steinhorst v. State, 412 So.2d 332, 339 (Fla. 1982), the
def endant compl ained about the prosecutor's attributing ‘a
particularly callous remark regarding one of the victins" to
Steinhorst ‘when the testinmony showed it was actually nade by [the
co-defendant] .~ Responding to the defense objection, the court
"advised the jurors that they were the sole judges of the

evi dence. " l d. This Court held that ™“[tlhe inpropriety was

30

Further, Dr. Riebsane would have established that Benedith
substantially domnated Taylor in the commssion of the instant
crine.
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thereby corrected." I1d. The sane situation is presented by the
instant case, and the same result should be reached.

Finally, any error in regard to the prosecutor's statement on
the curative instruction, or the denial of the mstrial nmotion, is
harnl ess beyond a reasonable doubt. Later in the closing argunent,
the prosecutor argued without objection:

The defendant went to Loblack’s before and after.  Shows

a plan. They were going to get the car. They had to

call the victim

W had Scott Kurzawa testify that the victim had received

a phone call and that he was going down to Ml bourne to

sell his car. It was planned.

It's obvious from the evidence that there was a plan to

lure John Shires down to the Colonial Mtel. They were

anticipating getting the car. They received the car.

And who was involved in doing that? Arturo Benedith. He

was at Loblack's place before and after, and he's the one

who did all the talking.

(R 353). After pointing out that reasonable inferences from the
evidence show Benedith provided the gun, drove the victinms car
from the nmurder scene, had proven |eadership qualities, and a
pattern of wusing mnors to carry out his crimnal escapades, the
prosecutor again argued that »he planned" the instant crine. (R
355). Again, there was no objection. Thus, any error in the
prosecutor's initial statenment asserting that the evidence showed

that Benedith planned the crime was waived when Benedith failed to
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obj ect when the evidence of his having planned the crime was |ater
argued in detail. This waiver rendered any errors harnless beyond

a reasonabl e doubt.
Point VIII

THE TRIAL COURT DID NOT ERR IN PERM TTING THE
MURDER VI CTIM S SI STER TO TESTI FY TO VI CTI M
| MPACT, SAID EVIDENCE WAS RELEVANT AND
ADM SSI BLE.

Benedith conplains that two conments made by the sister of his

murder victim during the penalty phase of his trial were inproper

victim inpact evidence. (1B at 66-68). Specifically, he
conpl ai ns:

...the prosecution may introduce, and subsequently argue,
victin i nmpact evidence. Such evidence shall be designed
to denonstrate the victinms uniqueness as an individual
human being and the resultant loss to the comunity's
menbers by the victims death. Characterizations and
opinions about the crine, the defendant, and the
appropriate sentence shall not be presented as a part of
victim inpact evidence.

Florida's death penalty statute, section 921.141, limts
t he aggravating circunstances on which a sentence of
death may be inposed to the circunstances listed in the
statute. §921.141(5). The inpact of the nurder on famly
nmenbers and friends is not one of these aggravating
ci rcunst ances, Thus, wvictim inpact is a non-statutory
aggravating circunstance  which would not be an
appropriate circunstance on which to base a death
sentence. Blair v, State 406 Sso.2d 1103 (Fla. 1981);
Miller v, State, 373 So.2d 882 (Fla. 1979); Rilev v.
State, 366 So.2d4 19 (Fla. 1978).

Grossman v State, 525 So.2d 833, 842 (Fla. 1988).
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(IB at 66-67).

In Payne v. Tennessee, 501 U S. 808, 825, 111 §.Ct. 2597, 115
L.Ed.2d 720 (1991), the Court held that evidence and argunent
pertaining to the personal characteristics of the murder victim and
the inpact of the victims death on his famly nenbers are valid
nmeans of advising the sentence of the specific harm caused by the
def endant's unl awful conduct. Florida's constitutional provisions
and legislative enactments nmeke it clear that "victim inpact
evidence is to be heard in considering capital felony sentences.”
Wndomv. State, 656 So.2d 432, 438 (Fla. 1995). See §921.141(7),
Fla. Stat. (1995). Victim inpact evidence ‘should be limted to
that which is relevant . . ..” Bonifay v. State, 680 So.2d 413,
419 (Fla. 1996).

In Wndom this Court nade it clear that to preserve this
issue for appellate review, there nust be a specific objection to
the allegedly inproper victiminpact evidence at the time the
evi dence is adduced. 656 So.2d at 438. Benedith made no objection
to the first or second conplained-of conments. (See R 134).
Rather, after the wtness uttered two additional sentences (neither
of which he conplains of), he objected. (R 135). Thus, this issue
is not properly before this Court in regard to either conplai ned- of

comment:; it need not be further considered. W ndom
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Moreover, the objection eventually nmade was not based on
relevancy, rather, it was a “hearsay” objection. (R 135). The
trial judge properly overruled the hearsay objection, and any
rel evancy objection would have been subject to the same ruling

In Bonifay v. State, this Court said:

Clearly, the boundaries of relevance under the statute

i nclude evidence concerning the inpact to famly nenbers.
Fam |y menbers are unique to each other by reason of the

relationship and the role each has in the famly. a |oss

to the famly is a loss to both the community of the

famly and to the larger community outside the famly
680 So.2d at 419-420. In Bonifay, the murder victims wfe
coommented on "the effects of her husband's death on her . . _ .«
Id. at 419. This Court found such testimony clearly relevant. Id.
at  420.

In the instant case, the sister's comments explained the
conposition, and nature, of the fam |y conmunity which consisted of
the victim herself, another brother, and their nother. (r 134).
It also showed the financial effect of the murder victinis death on
herself and their nother. (R 135). Thus, these coments were
relevant, admissible victim inpact evidence. Boni fay; Wndom

Finally, assumng arguendo that the testinmony was inproper

victim inpact evidence, Benedith is entitled to no relief as the

error was harm ess beyond a reasonable doubt. See Wndom 656 So
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2d at 438-439. There is no reasonable possibility that the jurors
advised inposition of the death penalty based on the conplai ned- of

comments. Renedith is entitled to no relief.

PONT IX
THE TRIAL COURT DID NOT ERR IN | NSTRUCTI NG THE
. JURY ON THE AGGRAVATOR, MJRDER-COVWM TTED
DURI NG THE- COURSE- OF- A- FELONY, | .E., ROBBERY.

The trial court did not err in instructing on the potential
aggravator, nurder-comm tted-during-a-felony. Benedith made no
objection at the time the instruction on this potential factor was
given. (R 378-379). Neither did he object at the charge
conference when the State said it wanted the two aggravating factor
instructions given.3 (R 209).

Further, at a post-jury sentencing hearing, the defense

31
Later, when the judge indicated that in conjunction with the
comm tted-during-a-felony aggravator, he would also instruct that
"before you can recomrend a sentence of death, you nust find . ,

Benedith . . . was nmjor participation in the felony of robbery ,
and this major participation is conbined wth reckless
indifference by . . . Benedith, to human 1life,” (R 219), defense

counsel objected that he did not believe "that there's any
evi dence" of such participation by Benedith. (R 220). The State
listed the evidence which it felt would establish both mjor
participation and indifference to human life, and the trial judge
ruled it to be “a jury question." (R 221). There was no objection
to the giving of the committed-during-a-felony aggravator on any
basis other than sufficiency of the evidence as to reckless intent.
Thus, the issue raised on appeal is not preserved.
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conpl aint about the aggravator was argued. Defense counsel did not
raise the issue asserted on appeal, to-wit: That an instruction on

an aggravator not supported by the evidence "skews the analysis in

favor of inposition of the death penalty.” (1B at 70). Rat her,
trial counsel argued only that the evidence on the issue of "how
the defendant acted . . , whether . . . his actions were
indifferent . . .7 to life was insufficient. (R 451). Later, he

made it clear that his argument went only to “[tlhe question of
intent for John Shires to die.”3 (R 455). Thus, the argunent
rai sed on appeal was not presented to the trial court and is not,
therefore, cognizable in this Court. Steinhorst v. State, 412

So.2d 332 (Fla. 1982); Judd v. Rodman, 105 F, 3d 1339, 1341 (1lth

32
As a separate issue, defense counsel below conplained that °‘since
he could not have been convicted but for the underlying felony, the
underlying felony is really subsuned in the conviction and carries

very little weight as an aggravating factor. (R 458). However, he
contended that "the Supreme Court resolved that issue . . . comng
up with the additional requirement that in a felony nurder case,
the State has an additional burden . . . to show the defendant

was a major participant in the felony nurder itself. But then
they must also show that the defendant acted with reckless
indifference to the life." (R 451) . A though this issue was not
raised on appeal, the State points out that the contention is
incorrect. No additional burden has been placed on the State

seeking to establish conmtted-during-course-of-a-felony. Al the
State needs to establish is a murder occurred during a felony in

whi ch the defendant participated. See State's Cross-Appeal,
Initial brief, Point I, infra, at 95.
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Cr. 1997)[”[Aln objection on specific grounds does not preserve
the error for purposes of appeal on other grounds"]. See Watt v.
State, 641 So.2d 355, 360 (Fla. 1994) [inflammatory objection bel ow
cannot support hearsay claim on appeal - issue not preserved].

The claimthat Omelus v. State, 584 So.2d 563 (Fla. 1991)
requires a reversal and a new penalty phase is without nerit.
Orelus does not stand for the proposition asserted; rather, its
holding regarding the HAC factor instruction was sinply that the
HAC "aggravating factor cannot be applied vicariously." 584 so.2d
at 566. See, e.g., WIlliams v. State, 622 So.2d 456, 463 (Fla.
1993) ["We have expressly held that this aggravating factor cannot
be applied vicariously, absent a showi ng by the State that the
defendant directed or knew how the victim would be killed." citing
Oelus] ; Archer v. State, 613 So.2d 446, 448 (Fla. 1993). Orel us
did not know how his hit man would nurder the victim and
therefore, the choice of an HAC nmethod of murder could not be
imputed to him 584 so.2d at 566.

The commi tt ed- duri ng-t he-cour se-of - a-fel ony aggravator was
applicable to Benedith's case. He personally participated in the
crine. Thus, there was no inproper instruction. The standard for
the giving of a jury instruction on a potential aggravator is "sone
evi dence. " See Hunter v. State, 660 So.2d 244, 252 (Fla. 1995)
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Clearly, the evidence of Benedith's participation in the subject
crimes exceeded that threshold,

Finally, Benedith conplains that *“([tlhe actions by Appellant
woul d necessarily have been viewed by a lay person as occurring
during the course of robbery with reckless regard for human life."
(IB at 70). This claimis procedurally barred because it was not
rai sed bel ow.

Further, assuming arguendo that the statement is true, it does
not entitle Benedith to relief. There is no requirement that the
State prove that the felony nurderer commtted the crinmes with
reckless disregard for human life in order to be entitled to that
aggravator. Finally, even if such a proof was required, Benedith's
claimis wthout nerit as the jury was instructed that it had to
make such a finding, wunless it concluded that Benedith was the
shooter, or intended that the victimbe killed or that lethal force
be used. (R 378, 379; T 2163-2164). Further, the sufficiency of
the evidence on that point was argued to the jury by both the State
and the defense.® (R 353-356, 364; T 2052, 2130).

As Benedith points out, the jury is presumed to follow the

33

Further argunment was made to the trial court in a hearing held
subsequent to the jury recommendation. (See R 451, 454-455).
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law, (IB at 71-72), and therefore, if the evidence was insufficient
to establish the aggravator, it nust be assunmed that the jury
rejected it. See Watt v. State, 641 So.2d at 360[citing Sochor V.
Florida, us. _ , 112 s.Ct., 2114, 119 L.Ed.2d 326 (1992)1].
There is nothing but Benedith's unsupported speculation to indicate
that the jury ‘found" the allegedly inproper aggravator and relied
on same in rendering death recommendation. “[1]1t cannot be
presuned that the jury found the existence of aggravating factors
not supported by the record." Watt, 641 So.2d at 360.

In Banks v. State, this Court faced a simlar issue. The CCP
aggravator submtted to the jury was not found by the trial court.
No. 83,774, slip op. at 3 (Fla. Aug. 28, 1997). This Court held:
“The fact that the trial judge did not determne the existence of
CCP does not preclude a finding of harmless error." Id. There was
some evidence supporting the c¢cp instruction, three other
aggravators, and little mtigation. Id. This Court held that any
error in giving the CCP instruction was harmess. Id.

The sane result should be reached in the instant case.
Clearly, there was evidence supporting the committed-during-a-
felony aggravating factor instruction. The mtigation was so
slight as to be alnost non-existent, and although there was only
one ot her aggravating factor found by the trial court, it was
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especially conpelling. Enphasi zing the inportance of the prior
violent felony aggravator, the trial judge said:

First, after major participation in the robbery which
| ead to the death of John Shires on May 5, 1993, the
def endant orchestrated another robbery attenpted using
the same firearm that killed John Shires. The Def endant

had a .32 caliber pistol, socks, and handcuffs. The
Def endant put the firearm to the head of the victim and
said he would have to kill her.3

(footnote added) (R 517-518). The prior-violent-felony aggravator
was particularly weighty, far outweighing the scant nmitigation. As
a result, any error in giving the challenged instruction was

harm ess beyond a reasonable doubt.?® Banks.

POINT X

THE TRI AL COURT DI D NOT ERR | N REFUSI NG TO
STRI KE JURCRS FOR CAUSE.

Benedith clainms that the trial court should have stricken

three prospective jurors for cause, i.e., Juror Watt, Juror

34
I ndeed, the reason the later victim was not Kkilled appears to be
that the crine was interrupted by tw nmen, M. Mercette's friend
and the couple's neighbor. (See R 190).

35
Al t hough another aggravator is not needed for this Honorable Court
to conclude that any error was harm ess, the State points out that
the trial judge erred in failing to find the committed-during-a-
felony aggravator. Since the State was entitled to that
aggravator, as a matter of law, this Court could consider same in
determning the harm essness of any error.
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Taylor, and Juror Lang. (IB at 73). He represents that “[tlhe
defense exhausted their preenptory challenges and requested
additional preenptory challenges." (IB at 73). He also clains
that “[tlhe defense stated that had they had the opportunity, they
woul d have used a perenptory challenge on Juror Watt." (IB at
73). Benedith msrepresents the record in several respects.

First, the defense did not exhaust its perenptory challenges.
When the jury and alternates had all been selected, Benedith still
had one unexercised perenptory. (T 942). At the tine he asked the
court to excuse Juror Watt for cause, he still had two renaining
peremptories.* (T 897, 898). Rather, he wanted the court to give
him *‘an additional perenptory challenge to exercise against Mss
Wyatt.”3” (T 897) .

“'*To show reversible error, a defendant nust show that all
perenptories had been exhausted and that an objectionable juror had
to be accepted.'” Hall v. State, 614 go.2d 473, 476 (Fla.

1993) [quoting, Pentecost v. State, 545 So.2d 861, 863 n.1 (Fla.

36
Contrary to appellate counsel's claim Benedith never said "had he
had the opportunity,” he would have used a perenptory on Juror
Watt; he had two such challenges remaining at the tine.

37

The judge had previously given both sides two additional
perenptories. (T 785).
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1989)]; Trotter v. State, 576 So.2d 691, 693 (Fla. 1990). The
def endant nust specify which juror he "otherwi se would have struck
peremptorily,”" and that person nust have been challenged or
objected to "after his perenptory challenges had been exhausted."
Trotter, 576 So.2d at 693. Benedith did not exhaust all of his
perenptories; thus, he did not nmeet the standard. This issue is
procedural |y barred.

The test for determning juror conpetency is

whether the juror can lay aside any bias or

prejudice and render his verdict solely upon the

evidence presented and the instructions on the |aw

given to him by the court.
Lusk v. State, 446 So.2d 1038, 1041 (Fla. 1984), cert. denied, 469
UsS 873, 105 S G. 229, 83 L.Ed.2d 158 (1984). “[Tlhe conpetency
of a challenged juror is a mxed question of |aw and fact, the
resolution of which is within the trial court's discretion." Hall,
614 So.2d at 476. Benedith has failed to allege, nuch Iess show,
that the trial court abused his discretion in denying the for-cause
chall enge to Juror Watt.

Benedith's objection to Juror Watt is that she ‘stated that
she would not take in to account a prior conviction in judging
evaluating the credibility of a witness." (1B at 73). That

statement is the entire appellate conplaint about Juror Watt, and

the State submts that such a barebones presentation of an issue is
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whol |y insufficient for appellate review. Therefore, the conplaint
about Juror Watt is procedurally barred.

Assuming arguendo that the Juror Watt issue is properly

before this Court, it is without nerit. The record reveals the
fol | ow ng:
[ Prosecutor]: In determning credibility in a crimnal

case or in a trial setting, would you take into account

things |ike whether they have acrimnal record, whether

or not they have pending crimnal charges, or whether

they were paid noney?

[Juror Watt]: You nean the witness or --

[Prosecutor] : The witness, yes.

[Juror Watt]: No.
(T 768). Later, Defense Counsel wanted to challenge Juror Watt
"for cause based on her answer to the question that she would not
take into account whether or not someone who had been convicted of
acrim . . .7 (T 790). The judge sent for her and asked:

[The Court]: If | instructed you that a witness's prior

conviction of a crinme is sonething that you would

consider in determning whether or not that wtness was

a credible person, could you follow that instruction?

[Juror Watt]: Yes, sir.

[The Court]: Ckay. Counsel have any questions?
Def ense?

[ Def ense Counsel]: No, sir.

(T 790, 791). The “[clhallenge for cause [was] denied." (T 791) .

78




Still later, Defense Counsel again sought to have the court

excuse Juror Watt for cause on the identical basis. (T 895-896).
The court responded: ‘The one that said she could follow the |aw
after | asked her . . .?* (T 896).

Again, the test is "whether the juror can lay aside any bias
or prejudice and render a verdict solely on the evidence presented
and the instructions on the law given by the court." Smth v.
State, No. 83,485, slip op. at 4 (Fla. July 3, 1997). In Smth,
this Court expounded:

The trial court is able to see the jurors' voir dire
responses and nmnake observations which sinply cannot be
di scerned from an appellate record. Taylor v. State, 638
SO. 2d 30, 32 (Fla. 1994). It is the trial court's duty
to determne whether a challenge for cause is proper.
[ d. Since the carrying out of this duty poses a m xed
question of law and fact, the trial court's determ nation
wll not be overturned in the absence of manifest error.
See MIls v, State, 462 So.2d 1075, 1079 (Fla. 1985).

The trial judge made it clear that the witness's voir dire
responses, and his observations of her as she nade those responses,
satisfied him that she met the Lusk standard. He sai d:

For the appellate court's edification, | Dbelieve this

juror was straight forward with the Court when the Court

posed the question. And from the deneanor, t he
appearance, and the responsiveness to the question of the

Court, 1 conclude she was credible when she said she

woul d follow the law.  Your motion -- your challenge for

cause is, therefore, denied.

(T 896-897).

79




In Penn v, State, 574 So.2d 1079, 1081 (Fla. 1991), this Court
said that there is no abuse of discretion in denying challenges for
cause where the jurors "ultimately denonstrated their conpetency by
stating that they would base their decisions on the evidence and
instructions."”

[Tlhe trial court is in the best position to observe the

attitude and deneanor of the juror and to gauge the

quality of the juror's responses. . . . So long as the

record conpetently supports the trial court *s

interpretation of those words, appellate courts may not

revisit the question.
Johnson v. State, 660 So.2d 637, 644 (Fla. 1995). See Gore V.
State, No. 80,916, slip op. at 3 (Fla. July 17, 1997).

Very clearly, Juror Watt said that she would base her
decision on the instructions given her by the trial judge.?® Thus,
she was not objectionable, and the record conpetently supports the
| ower court's interpretation of her words. Benedith cannot
denonstrate prejudice because he has not shown that he had to
accept an objectionable juror. See Johnson; Penn.

The issue of for-cause challenges to Jurors Taylor and Lang

are procedurally barred because the only challenge to the

conposition of the jury was based on the trial judge's refusal to

38

Wien given the opportunity, Defense Counsel did not attenpt to
i mpeach her, or inquire further, on that assertion.
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excuse Juror \Watt for cause. (T 897). Since there was no nention
of Jurors Taylor and/or Lang, the issue is not preserved.

Further, the issue is otherw se procedurally defaulted.
Benedith's objection to Juror Taylor is that he "denonstrated
unwi I lingness to follow the Court's instruction on aggravating
factors focusing upon whether Appellant had renorse.” (|IB at 73).
That statenment is the entire appellate conplaint about this juror.
Such a barebones presentation of an issue is utterly insufficient
to have it reviewed by this Honorable Court on appeal. It is,
therefore, procedurally barred.

Assum ng arguendo that the Juror Taylor issue is properly

before this Court, it has no nerit. The record shows:
[Prosecutor]: Do you understand . . ., it's the burden
on the State to prove the aggravators . . .?
[Juror Taylor] : Yes.
[ Prosecutor]: Okay. And if . . . the State failed to
convince you beyond a reasonable doubt that the
aggravators existed, . . . . would you be able to

recormend a life sentence?
[Juror Taylor] : Yeah.

[Prosecutor]: Do you have any question in your m nd
about that?

[Juror Taylor]: No.
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[ Prosecutor]: Have you ever thought about what type of
cases the death penalty is appropriate for?

[Juror Taylor]: Yes. , . . Cases where no thought was
put towards the victim If that victimwas shown no
renorse . . . . But if it's done with no renorse, no
feelings towards the victim general attitude was not
that of caring about others, the death penalty, | feel,
IS appropriate.

[The Court]: M. Taylor . . . lack of renpbrse is not an
aggravating circumstance in this state. Ckay. So, that
factor couldn't be used as an aggravating circunstance.
. .+ [Olnly the ones that are listed can be applied.

[Juror Taylor]: Ri ght.

[The Court]: There's no such thing as a non-statutory
aggravating circunmstance. That is, if it's not |isted,
it cannot be used. , , . [I1f you feel there is sonething
aggravating in your personal subjective view, but it's
not an aggravating circunstance, it's not an aggravating
ci rcunst ance. Do you understand that, sir?

[Juror  Taylor]: Yes, sir.

(T 228-229, 230-233). Later, the follow ng occurred:

[Juror  Taylor]: ., . [I1£ you performed a crine with
no -- 1 say renorse, no respect to the victim planned,
no caring towards that victims |life or that person
t hensel ves .

[ The Prosecutor]: So, if soneone commtted a

prenmeditated murder, they deserve the death penalty?

[Juror Taylor] : Preneditated and how many vari abl es,
what type of preneditated. They can be the person who in
vengeance plans the death of another, and it could have
been . . , the death committed a sorrow brought on them

by anot her death.
That, maybe not. But the death where it was planned for
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greed, the victimwas someone not known, it was no other
circunstances other than death, killing, yes.

[Blecause of the way | am raised, | would look at
it objectively as how |I'm instructed.

(enphasis added) (T 361-363).

It is apparent from the colloquy that Juror Taylor understood
that renorse was not an aggravating circunstance. He nade it clear
that he would consider all of the mtigating circunstances, and
that there were instances in which he would not recommend the death
penal ty. Most inportantly, he twice said that he would follow the
court's instructions. Clearly, Juror Taylor did not qualify for a
for-cause strike, and the trial judge did not err in denying same.?®

Benedith's objection to Juror Lang is that his "intelligence
was so low that the juror didn't really understand what is going
on.” (1B at 73). That statement is the entire appellate conplaint
about Juror Lang. The State subnmits that the conplaint is unworthy
of consideration because of the barebones presentation of the

i ssue. The claimis procedurally barred.

39
The trial court denied the for-cause claim based on the alleged
"unwi I lingness to follow the Court's instruction on aggravating
factors,” ruling it was "not sufficient." (T 659) . The court also
properly denied a for-cause strike request based on the claim
presented at trial, but not on appeal, that due to M. Taylor's

position on "technicalities," he would be prejudiced against the
def ense. (T 660).
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Assum ng arguendo that the Juror Lang issue is properly before
this Court, it also lacks nerit. The record shows that defense
counsel noved to strike him “for cause," based on the “[p]lerception
that his intelligence is so |low that he doesn't really have an
under st andi ng about what's going on." (T 661). He added:

There's nothing -- | wll admt that there's nothing on

the record from the actual responses, but just his

demeanor, the way he l|ooks, the way he struggles wth

sinple questions, the way that he just basically seens to
agree with whoever speaks with him [|ast. | have real
concerns whether or not he has an understanding.

(T 662). The trial court, who also observed the prospective
juror's responses, including his denmeanor and |ooks, denied the
chal | enge. The trial court's determ nation on this issue is
deci si ve. Johnson, 660 So.2d at 644. Thus, Benedith has

denonstrated no error.

POINT XI

THE TRI AL COURT DI D NOT ERR I N DENYI NG THE
M STRI AL MOTI ON MADE wWHEN A STATE REBUTTAL
W TNESS BRI EFLY REFERENCED AN UNRELATED CHARGE
MADE AGAI NST APPELLANT.

Benedith conplains that reversible error occurred when a state
rebuttal witness, Dr. Riebsame, nentioned that "Benedith was
arrested for forgery." (IB at 75). He claims that the trial
court's curative instruction was insufficient ‘to dissipate the

harm " and that it "exacerbated the error by underscoring the fact
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t hat Appellant was arrested in connection with another serious
of fense. " (1B at 76).

Benedith neglects to nmention that trial defense counsel never
objected to the judge's proposal ‘to tell the jury to disregard,”
and did not object or nake any conplaint regarding the adequacy of
the instruction after it was given. (R 315-316) . Since this issue
was not raised below, it is not proper on appeal.

Assum ng arguendo that the issue nmay be considered by this
Honorable Court, it is without merit. During presentation of the
def ense case, Benedith's psychol ogical expert, Dr. Osen, testified
that one of the bases for his expert opinion was information he
received fromthe Crcles of Care Community Mental Health Center in
New York.4® (R 252, 253). He also reviewed records from Harlem
Hospital and the New York police. (R 252). Dr. Osen testified
that Benedith was placed on nedication used to treat "psychotic
symptoms, including hearing voices." (R 253). He sai d that
Benedith was also placed on this nedication when he was seen by
Circles of Care in 1991. (rR 253, 254).

On direct, defense counsel also asked Dr. O sen about “a

series of tests as part of your evaluation.” (R 254). Counsel

40
Benedith had been an outpatient in this facility. (R 252).

85




asked the doctor to “[t]lell the jury about those tests." (R 254).
Dr. Osen described them in considerable detail and testified to
the diagnosis he reached based in large part on Benedith's
performance on the tests. (R 254-259).

On cross, in response to the prosecutor's question that
Benedith's contact with Circles of Care was not a hospitalization
as Dr. dsen had inplied on direct, Dr. O sen volunteered that
Benedith was in "the county jail . . . in the forensic progran
when he was seen by personnel from Crcles of Care. (R 260) ,
Although Dr. dsen denied that he had found that Benedith was
mal i ngering his synptons, he admtted that Benedith was
“ [e]xaggerating his synptons to sone degree . . ..” (R 260).
Later, Dr. O sen explained that

There's a nunber of indices that you can use on the MW

to | ook and see if the person is telling the truth . :

At tinmes, when that F-Scale is extrenely high, we tend to

think that person is exaggerating or even malingering.

(R 260-261). The doctor then confirmed that Benedith's F-Scale
score on that test ‘was extremely high, yes." (R 261). He also

admtted that Benedith's K-Scale score was "quite low," and in the

opinion of “[s]ome people,” such a difference in the F-Scale and K-
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Scal e scores ‘is a very good indicator of . , . malingering. . ..74
(R 261). Al'though Dr. QOsen admtted that Benedith "was not as
troubled as he was saying that he was on the test," he refused to
| abel Benedith's untruthfulness as nalingering. (R 262).

On rebuttal, the State's psychol ogical expert, Dr. Riebsame
testified that he believed that Benedith was malingering, and that
such behavior was seen in persons who have a

notivation to behave in this way. You usually see it in

a couple of different situations. In a legal situation,

a person is notivated to appear nore disturbed in order

to relieve thenselves of sone anount of responsibility.

(R 310). The doctor testified that he, too, had reviewed the
records from Circles of Care and had talked to ‘Mss Penny,

the nurse and director of the Forensic Services." (R 314). Upon
bei ng asked "Wat did you learn from Mss Penny?, the doctor
expl ai ned that Benedith was "being seen on a case nanhagenent
basis," that he “was not taking his nedication," that he ‘“wag
arrested on forgery charges, and “[ilt was at this time that he was
arrested that he reported hearing voices." (R 314-315).

Clearly, the report of a forgery arrest coupled with the

sudden onset of hearing voices was inportant to Dr. Ri ebsane's

41
Benedith’g F-Scale score was 107, and his K-Scale score was 49. (gr

261) .
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conclusion regarding Benedith's malingering. Thus, it was relevant
as the basis for the doctor's expert opinion, and not, as Benedith
clains on appeal, to attack his character. Further, even if it
were not relevant, the testimony of Dr. Riebsame regarding the
forgery arrest and its connection to the report of hearing voices
was invited by the defense questioning of Dr. Osen, by the
doctor's volunteering that Benedith was in jail when seen, and by
the contradictory and incredible statenents the doctor nade
regarding the issue of nmalingering. .. . [Al party may not invite
error and then be heard to conplain of that error on appeal.”
Terry v. State, 668 8So.2d 954, 962 (Fla. 1996).

Because the evidence was relevant as the basis of an expert's
opinion, and because it was invited by the defense, it was not
obj ect i onabl e. No curative instruction was warranted. That
Benedith received such an instruction was a windfall to him and he
shoul d not now be heard to conplain to this Court, as he did not do
below, that the windfall he received was not big enough!

Finally, even if there was an error not cured by the
instruction, it was harm ess beyond a reasonable doubt. Benedi t h,
through his own expert, had already nmade it known to the jury that
Benedith had already nade it known to the jury that Benedith had
been incarcerated previously. That Dr. R ebsame identified the
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type of offense for which he was so incarcerated added little, if
anything, detrimental to Benedith. Indeed, it may have benefited
him that his jury learned that the prior incarceration was for a
non-vi ol ent crine. In any event, considered in light of the
overwhel m ng evidence of Benedith’s guilt of felony nurder and
robbery, any undissipated prejudice arising from the rebuttal
expert's reference to perjury was harmess error. Ct. Wlliams v.
State, 438 So.2d 152, 153 (Fla. 3d DCA 1983) [police officers
suggest that defendant was suspect in another crinme, harmess error

in light of curative instruction and overwhel m ng evi dence of

guilt].

BOQINT XII

THE TRI AL JUDGE DI D NOT ERR | N DENYI NG THE

MOTION TO STRIKE THE ALTERNATE JURORS ON THE
BASI S THAT THEY HAD SEEN THE DEFENDANT I N
SHACKLES.

Benedith conplains that two alternate jurors saw him in

shackles, and therefore, his "sentences nust be reversed." (1B at
77) . He clainms that counsel noved to strike the alternate jurors
“[sloon after the verdict." (IBat 77) , The record reflects that

the issue was raised prior to the verdict. (T 2196) .

Trial Counsel announced to the court that if the verdict was
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guilty, he was "going to nove . . . to strike the alternates."” (T
2196) . He claimed that Benedith was "unhandcuffed, unshackled in
front of them" (T 2196). After the jury's guilty vote was
confirmed, the judge prodded counsel to make his notion. (T 2202) .
Counsel moved to strike the alternate jurors. (T 2202).
The trial judge said:
The two alternate jurors obviously were separated from
the twelve deliberating jurors. And while they did
observe the defendant constrained by handcuffs and
shackl es, they did not participate in the decision wth
regard to guilt or not guilt of first degree nurder and
robbery.
[Then the defendant is . . . found guilty . ,..
[alnd it is logical to believe that a Court would remand
to custody someone so constrained .
+ + + I'mnot going to grant a motion to strike those
alternate jurors because | need to have the ability
should there be an energency arise to replace the regular
jurors.
And 1 don't see . . . prejudice .
(T 2203). The trial judge's reasoning and conclusion is inmmnently
|l ogical, and his decision should be upheld on the bases given
However, the State also points out that the issue is
procedurally barred. Benedith failed to raise this claim at the
crucial tine - the conmencenent of the penalty phase proceeding.
The penalty phase began some three weeks after the conclusion of

the guilt phase; thus, if Benedith had nanaged to conceive of sone
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possible prejudice, he clearly had the opportunity to place it
before the trial judge for consideration. Hs failure to do so
bars this claim on appeal.

Finally, the case law shows that the claimis wthout nerit.
In Heiney v. State, 447 so.2d 210 (Fla. 1984), the defendant raised
a simlar claim during the guilt phase of his trial. He clained
that "some of the jurors may have nonentarily seen himin chains on

two occasions while he was being transported to and from the

courtroom " 447 So0.2d4 at 214. This Court held that "the
i nadvertent sight of Heiney, . . . was not so prejudicial as to
require a mstrial." I1d. Likewise, in Neary v. State, a claimof

prejudi ce based on jurors having seen the defendant brought to the
courtroom in handcuffs was rejected. 384 so.2d 881 (Fla. 1980).
Benedith has denonstrated no error. However, even if error
were found, it would be harnless beyond a reasonable doubt.
Benedith has not shown that the jurors were affected by the
shackles. He is entitled to no relief. See Robinson v. State, 610

So.2d 1288, 1290 (Fla. 1992).
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PQINT XIIL
THE CLAIM THAT FLORIDA'S DEATH PENALTY STATUTE
VWHI CH PERM TS A RECOMVENDATI ON OF THE DEATH
PENALTY TO BE MADE BY A BARE MAJORITY OF THE
JURY |'S UNCONSTITUTIONAL IS WTHOUT MERIT.

Benedith claims that Florida's sentencing scheme which permts
a jury to reconmmend inposition of the death penalty based on a bare
majority vote of the panel is unconstitutional. However, nowhere
in his brief does he indicate that he raised this issue in the
| ower court. It appears from the record that he did not do so.
Thus, this issue is procedurally barred. See Larzelere v. State,
676 So.2d 394, 407, 408 n.7 (Fla. 1996); Fotopoulos v. State, 608
So.2d 784, 794, 794 n.7 (Fla. 1992). See Steinhorst v. State, 412
So.2d 332, 338 (Fla. 1982)

Assum ng arguendo that the issue is not procedurally barred
for failure to raise it below, it is wthout nerit. Al t hough
Benedith concedes that this Honorable Court has "previously
rejected" this issue, he contends that it is "ripe for re-
eval uation now, however, because it has becone clear that a Florida
penalty jury's role is not nerely advisory." (1B at 79). He
proceeds to cite to a 1992 and a 1993 case which he offers in

support of that contention. (1B at 79).

It is clear that this issue has not only been repeatedly
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rejected by this Court for many, many years, it has recently been
SO0 rejected. Rejecting the claimin Fotopoulos v. State, this
Court said that even if the issue had been preserved, the claim
‘lacks nmerit." Id. at 794, 794 n. 7. The sanme result on the
nmerits of this issue was reached two years later in Taylor v.
State, 638 So.2d 30, 33 (Fla. 1994), and three years later in
Hunter v. State, 660 So.2d 244, 253 (Fla. 1995) , Finally, in
Larzelere, this Court reaffirmed its repeated rejection of this
I SSue. 676 So.2d at 407, 408 n.7.

Benedith has stated no valid reason for re-evaluating this
claim Further, he has stated no valid basis for reaching a
different result after re-evaluation. Havi ng denonstrated no

constitution violations, Benedith is entitled to no relief.*?

PQINT XIV

THE TRI AL COURT DI D NOT ERR I N REFUSI NG TO
I NSTRUCT THE JURY ON SPECI FI C NONSTATUTORY
M TI GATI NG Cl RCUMSTANCES CLAIMED BY THE
DEFENSE.

This claim is utterly wthout nerit. Burns v. State, No.

42

It is noteworthy that Benedith's vote was much greater than a ‘bare
majority.” Death was recommended for him by a vote of 10 to 2.
(See IB at 81).
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84,299, slip op. at 2 (Fla. July 10, 1997). See Consalvo V.
State, No. 82,780, slip op. at 4 n.3 (Fla. July 17, 1997); Finney
v. State, 660 go0.2d 674, 684 (Fla. 1995); Robinson v. State, 574
So.2d4 108, 111 (Fla. 1990).
POINT  xv

THE TRIAL COURT DID NOT ERR | N SENTENCI NG

APPELLANT OUTSI DE THE SENTENCI NG GUI DELI NES

RANGE FOR ROBBERY W TH A FI REARM BECAUSE

APPELLANT'S OOWICTION FOR FIRST DEGREE MJRDER
| S PROPER

Benedith's conviction for first degree nurder should be
upheld. By inplication, Benedith concedes that if it is upheld, it
is a sufficient reason for departure from the sentencing guidelines
on his sentence for Count Il, robbery with a firearm (IB at 83).
Clearly, that is the |aw Wlliams v. State, 601 So.2d 1253, 1256
(Fla. 5th DCA 1992); See Johnson v. State, 660 So.2d 637 (Fla.
1995).  Thus, the trial court did not err in sentencing Benedith to

a departure sentence for Count I1. (See R 1031).
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SIATE'S CROSS ARPEAL
PO NT ONE
THE TRIAL JUDGE ERRED IN FAILING TO FIND THE
AGGRAVATOR, THE MJURDER WAS COWMM TTED DURI NG
THE COURSE OF A FELONY.

At the close of the trial phase evidence, the jury convicted
Benedith of robbery and first degree felony nurder. (T 2197)
During the penalty phase of the trial, the state requested a jury
Instruction on the statutory aggravator, committed-during-the-
cour se-of - a-f el ony. (R 208). The jury was instructed thereon. (r
378-379). After the jury's 10 to 2 recommendation of death, the
trial judge conducted a pre-sentencing hearing during which he
heard argunent relating to the subject aggravator. (R 451).

Wthout explanation, the trial court failed to find the
conmm tted-during-a-felony aggravator at sentencing on October 9,
1996. (R 1041-1048). The Defendant filed his notice of appeal
from the conviction and sentence on Novenber 8, 1996. (R 1120).
The State tinely filed its notice of appeal on Novenmber 13, 1996.
(R 1129).

The trial court erred in failing to find the committed-during-
a-felony aggravator. The jury's verdict of guilty of robbery
establ i shed the aggravating circunstance beyond a reasonable doubt.

Cole v. State, No. 87,337, slip op. 6 (Fla. Sept. 18, 1997).
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Indeed, this Court has long held that a contenporaneous arned
robbery conviction ‘unquestionably" warrants the finding of the
comm tted-during-a-fel ony aggravat or. Perry v. State, 522 So.2d
817, 820 (Fla. 1988). See Clark v. State, 443 So.2d 973, 978 (Fla.

1983) ,

Further, in Johnson v. State, the defendant's conplaint about
what he characterized as an automatic aggravator was rejected:

. Johnson urges the Court to find error in the use of
the felony-nurder aggravator, on grounds it creates an
‘“automatic" aggravator and renders death a possible
penalty even in the absence of preneditation. This
contention has been repeatedly rejected by state and
federal courts. E.G., Lowenfield V. Phelps, 484 U. S
231, 108 §.Ct. 546, 98 L.Ed.2d 568 (1988); Stewart v.
State, 588 So.2d 972 (Fla. 1991), cert. denied, 503 U.S.
976, 112 s.ct. 1599, 118 1.,Ed.2d 313 (1992).

660 So.2d 637, 647 (Fla. 1995). Most recently, in BlancO v. State,
No. 85,118 (Fla. Sept. 18, 1997), this Court nore fully addressed
the issue. Again rejecting the automatic aggravator argunent, this
Court said:
Eligibility for this aggravating circunstance is not
automati c: The list of enunmerated felonies in the
provision defining felony nmurder is larger than the |ist

of enunerated felonies in the provision defining the
aggravating circunstance of conm ssion during the course

of an enunerated felony. . . . This scheme thus narrows
the class of death-eligible defendants. See Zant V.
Stephens 2réG2dvU. SV 862h (1983). t e v

State, 403 So.2d 331 (Fla. 1981). W find no error.

NO. 85,118, at 5.
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The State was entitled to the commtted-during-a-felony
aggravator as a matter of law. This Court should find that factor

and consider it in regard to any issues to which it is relevant in

Benedith's appeal.

POINT IT
THE TRIAL COURT ERRED I N PRECLUDI NG THE STATE
FROM PUTTI NG ON EVI DENCE RELATING TO THE
DEGREE OF CULPABILITY OF THE CODEFENDANTS.

In the lower court, Benedith argued that he should not be
given a death sentence because his codefendant did not get one. On
that issue, the lower court took judicial notice of Taylor's plea
to second degree nurder with a deadly weapon and robbery with a
deadly weapon. (R 212). The State sought to present the testinony
of Dr. Riebsame regarding his expert opinion of the factors
relating to the degree of Taylor's culpability in the subject
crimes. The judge inproperly precluded the State from doing so.

"Once the defense argues the existence of mtigators, the
state has a right to rebut through any nmeans permtted by the rules

of evidence, and defense will not be heard to conplain otherwse."

Wuornos V. State, 644 So.2d4 1000, 1009-1010 (Fla. 1994), cert.
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with Gore's co-defendant who had been convicted of manslaughter for
the same crimes. No. 80,916, slip op. at 7 (Fla. July 17, 1997).
This Court said that the state was entitled to put on testinony
showing why the co-defendant received ‘nore lenient treatment.”
Id. Thus, the evidence on which the State based its determ nation
that young Taylor's level of culpability for the instant crimes was
| ess than Benedith's was admssible. CGore; wuornos.

The doctor would have testified that: Taylor was "mldly

retarded" with ‘an I.Q of around seventy." The boy "acted under
the substantial domnation of Arturo Benedith in this crine," he
had »a mental age of twelve or eleven at the tine this crime was
coonmtted," he had been treated for »a l|ong-standing history of
learning disabilities,” and ‘he did not reveal any crimnal
history." (R 337-338) .

Evidence that a codefendant "was a 'follower," nay support
imposition of a |esser sentence. See Hazen V. State, No. 84,645,
slip op. at 9 (Fla. Sept. 4, 1997). Also, evidence indicating that
he was not "the donminant actor" is relevant. Cole v. State, No.
87,337, slip op. at 6 (Fla. Sept. 18, 1997). See Answer Brief,
Point Il, supra, at 28-40. Thus, that Tayl or acted under the

substantial domnation of Benedith in participating in this crime

was clearly relevant, and should have been consi dered.
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Further, evidence of nental retardation and low |I.Q is
mtigating. Mason v. State, 597 So.2d 776, 780 (Fla. 1992). See
Thonpson v. State, 648 So.2d 692, 697 (Fla. 1994). Likew se, age
and a history of learning disabilities is legitimte mtigation.
Giffin v. State, 639 So0.2d 966, 968 (Fla. 1994); Hall v. State,
614 So.2d 473, 478 (Fla. 1993). Finally, a lack of any crimna
history is significant nmitigation. Hall, 614 So.2d at 479. Thus,
t he doctor's testinony regardi ng young Tayl or was rel evant and
adm ssi bl e. The trial court erred in precluding it.

CONCLUSI ON

Based upon the foregoing argunents and authorities, Benedith's
convictions and sentences of death should be affirmed in all
respects.

Respectfully submtted,

ROBERT A. BUTTERWORTH
Jup® TAYIOR RUSH hal
ASSISTANT ATTORNEY GENERAL
Fl orida Bar No: 0438847
444 Seabreeze Boul evard
Fifth Floor

Dayt ona Beach, Florida 32118
(904) 238-4990

Counsel for BAppellee/
Cross Appel | ant
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C Lo
UTedafsel

100




