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PRELIMINARY STATEMENT

Appel  ant, GU LLERMO OCTAVI O ARBELAEZ, was the defendant in
the trial court belowand will be referred to herein as “appell ant”
or "defendant." Appellee, the State of Florida, was the
prosecutionin the trial court belowand will be referred to herein
as “appellee” or "the State.™

The foll ow ng synbols will be used:

IB = Appellant’s Initial Brief

R = Record on Direct Appeal

SR = Suppl enental Record on Direct Appeal

SR2 = Second Suppl enental Record on Direct Appeal

PCR

Record on Postconviction Appeal

PCS

Suppl ement al Record on Postconviction Appeal

Note that cites are by volume, followed by the appropriate
page nunber and as necessary by the |ine nunber on the page,
i.e. SR 20, 155/20 refers to volunme 20 of the supplenenta

record on direct appeal, page 155, line 20.
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STATEMENT OF THE CASE AND FACTS

The State accepts Appellant's Statenent of the Case and Facts
to the extent that it represents an accurate non-argunentative
recitation of the procedural history and facts of this case,
subject to any additions, corrections, clarifications, and/or
nodi fications contained in the body of this brief.

SUMMARY OF ARGUMENT

. Wen the trial court nentioned affidavits regarding only
two issues, she did so in the context of explaining that
appellant’s pleadings were otherwise legally insufficient for
failing to identify alleged wtnesses who could support his
all egations. The trial court perfornmed an exhaustive anal ysis of
t hese issues and al so summarily denied themon the basis that the
record clearly rebutted the clains. In regard to appellant’s

epi |l epsy, the record shows that counsel did understand,



i nvestigate and argue that this condition could be a defense to the
intent elenent, and the trial court allowed counsel to inquire
about this condition. However, additional inquiry would have been
irrel evant and t he defense was ultimately not avail abl e, since when
appellant testified he never indicated that he suffered from an
epileptic seizure imediately before or during the nurder.
Therefore, there would be no prejudice for counsel’s failure to
voir dire the jury panel about nental health issues. Appellant’s
Miranda claim is both legally insufficient and refuted by the
record. Counsel did file a nmotion to suppress appellant’s
conf essi ons. Moreover, the record clearly shows that appellant
made a knowing and intelligent waiver of Miranda. Appel lant’ s
al | egations concerning nental health experts and investigation of
hi s abusi ve background are also legally insufficient and refuted by
the record. Counsel did in fact retain the services of nenta
health experts, who concluded that appellant was functioning at a
| ow average intellectual capacity. Even if there had been
addi tional testinony regarding appellant’s childhood, there is no
reasonabl e probability that the outconme woul d have been different.

1. The trial court properly denied appellant’s notion for
di squalification, because during the hearing that defense counsel
failed to attend only admnistrative matters were discussed.
Appel l ant also failed to denonstrate any actual bias by the trial
court so as to create a reasonable fear by appellant.

2



L1l The trial court stayed his order allowing the State
access to trial counsel’s files and to date the State has not had
access. However, the attorney-client privilege was waived when
appellant filed his postconviction notion claimng ineffective
assi stance of counsel. Further, appellant has failed to
denonstrate any prejudice had the filed been provided the State.

| V. Each of the records appellant clains he did not receive
fromthe Mam Police Departnment he either received fromthe State
Attorney, was admtted in evidence at trial or, in the case of a
police report fromappellant’s 1986 arrest record does not exist.
The notes fromthe State Attorney and the Attorney Ceneral are not
public records.

V. The all eged conduct by | aw enforcenent does not anount to
psychol ogi cal coerci on.

VI. Venireman Kelly took no part in deliberations in either
phase of this trial, so there was no prejudice to allowing himto
sit as an alternate.

VI1. Appellant is barred fromnow bringing a clai mregardi ng
the record on appeal or effectiveness of counsel in that regard.
Mor eover, appellant failed to denonstrate any prejudice.

VIIl. Defense counsel did object to every photograph which
showed the victims body. These photographs were rel evant to show
the condition of the body when discovered and the nature of his

injuries.



| X. Each of these clains is procedurally barred and appel | ant
cannot circunvent that bar by now couching these clains in terns of
i neffective assi stance of counsel. Also, this Court has repeatedly
rejected such clains regarding the felony murder instruction, the
constitutionality of the | anguage of Florida s penalty statute and
Caldwell claims. In regard to the HAC and CCP instructions, these
ci rcunst ances woul d have been found to exi st under any definition.
The record clearly rebuts appellant’s claimthat the trial court
refused to consider his epileptic condition as mtigating.

X. This Court has repeatedly rejected the argunent that the
one-year limt for filing a 3.851 notion is unconstitutional.

Xl . This Court had repeatedly rejected the argunments now
presented by appellant concerning the constitutionality of
Florida s death penalty statute.

XI'l. The points raised by appellant inthis claimare nerely
redundant to other clainms in his brief.

X, The procedure limting juror interviews is not
unconstitutional, because it provides a vehicle for doing so upon
a prima facie show ng of juror m sconduct.

ARGUMENT
POINT I
SUMMARY DENIAL
A. AFFIDAVITS
Appel l ant argues that the trial court erred in denying his

4



nmotion w thout an evidentiary hearing, because in regard to his
i neffective assistance clains thetrial court’s ruling was prem sed
on the erroneous belief that the allegations pled in a Rule 3.850
nmotion nust be supported by affidavits. In the order denying
relief as to the ineffective assistance clains and relativeto this
issue, the trial court wote:

The Defendant alleges that his attorney provided
ineffective representation of counsel in litigating the
Motion to Suppress his statenents to police. The
Def endant clains that his attorney failed to i nvestigate
and to present evidence of his low intelligence, his
epi |l epsy, and his “cultural differences” and to argue the
i npact these itens had upon his ability to know ngly,
intelligently and freely waive his Miranda rights.

As these clains by the Defendant are nere
al l egations unsupported by either Affidavit or the
record, they should be Summarily Denied by this Court as
legally insufficient. The Defendant failed to present
any evidence that these clains are supported by any
conpetent evidence or that there were any w tnesses who
woul d have testified in support of these assertions had
t hey been call ed upon by the Defendant to do so.

Areviewof the record reflects that the Defendant’s
trial attorney did present and litigate a Mtion to
Suppress the Defendant’s Statenents. A review of those
proceedi ngs and of the statenent given by the Defendant
reflect that the unsubstantiated claimby CCR that the
Def endant was of “lowintelligence” is unsupported by the
record. ..

(PCR I'l, 358-59). Clearly, the reference to an affidavit only
related to the ineffectiveness issue pertaining to the Mdtion to
Suppr ess. Appel l ant seens to have conceded this in his initia

brief (IB 27).



Appel lant also alleges that the trial court nade the sane
error in regard to issue Cl below, where appellant alleges that
trial counsel was ineffective during the penalty phase for failure
to retain a nmental health expert (1B 27-8). 1In her order denying
relief, the trial court stated:

This Court notes that there are no Affidavits by these
“health professionals” attached to the Defendant’s
Motion, and that no nanmes were provided in the

Def endant’ s Moti on.

(PCR I, 360).

Based on this record two things are very clear. First, when
the trial court nmentioned affidavits it was in the context of not
bei ng provided with the identity of the all eged wi tnesses who woul d
support appellant’s proffer, which was ot herw se purely concl usory
in nature and legally insufficient. These are valid reasons for
summari |y denying a notion for post-conviction relief. See e.qg.,
Jackson v. Dugger, 633 So. 2d 1051, 1054 (Fla. 1993); Puig v.
State, 636 So. 2d 121 (Fla. 3d DCA 1994); Kennedy v. State, 547 So.
2d 912 (Fla. 1989).

Second, it is apparent from the record that trial court
performed an exhaustive anal ysis of these clains (PCR I, 354-360,
360-363) and justified summary deni al of these clains based upon
her conclusion that the record rebutted these clains. To the

extent that the record does rebut these clains, which is shown

bel ow, any error founded on the trial court’s comments regarding



affidavits is harnl ess.
B. GUILT-PHASE PROCEEDINGS

1 & 2. EVIDENCE OF EPILEPSY/EXPERT TESTIMONY

After a thorough exam nation of the trial transcript and a
proper application of Strickland v. Washington, 466 U.S. 668, 104
S.C. 2052, 80 L.Ed.2d 674 (1984), the trial court nmade her
determ nation that appellant’s allegations of i neffective
assi stance of counsel were insufficient to require an evidentiary
heari ng. The trial court concluded that appellant did not
denonstrate either of the Strickland prongs, finding that defense
counsel did effectively argue for the admssibility of evidence
regardi ng appellant’ s epilepsy, and that the trial court did permt
the introduction of such evidence as a defense to appellant’s
ability to formthe requisite intent (PCR Il, 355). The tria
court al so found that appellant was not precluded fromcalling any
W tnesses to establish or develop this issue at trial (PCR II,
355). The trial court noted that defense counsel did present both
| ay and expert testinmony during penalty phase and concl uded, from
a review of this testinony, that even if defense counsel had
attenpted to introduce this evidence during the guilt phase it was
not likely that it would have been adm ssible and that had it been
admtted it |ikely would not have affected the outcone of the case

(PCR 11, 355-56). The trial court further stated:



The Def endant hinself testified that he suffers from
epi | epsy and soneti nes t ook nmedi cation for his condition.
He did not testify that he had an epileptic attack or
sei zure on the day of the hom cide, or that he could not
remenber the events |eading to and including the nurder
of Julio Rivas. (trial transcript pages 780-797)

The Defendant’ s confession which was taken shortly
after the hom cide and which was introduced at trial,
reveals that the Defendant did not suffer from an
epil eptic seizure on the day in question and in fact had
a very detailed and vivid nenory of the events in
question, which is further evidence that the Defendant
did not “black-out” or go into a convul sion.

In the taped statenent the Defendant gave to
Detective Martinez, he admtted that he had noved in with
Graciela Alfara, Julio’ s nother, approximately 3 % nont hs
prior to the hom cide and that they were planning to get
marri ed on February 15, 1988. Prior to the weddi ng, M.
Al fara told the Defendant that she no | onger wanted to
marry him and on February 13, 1988, one day before the
hom ci de, the Defendant saw Ms. Alfara getting into a
man’ s vehicl e. This upset the Defendant, who went
| ooking for Ms. Alfara. Wen she returned at m dni ght,
he saw her kissing this man and he confronted her with
what he had seen. Ms. Alfara told the Defendant she no
| onger loved him The Defendant testified that the next
nmor ni ng he awoke early and deci ded that he woul d drown
her child Julio out of revenge and to make her “sorry for
the rest of her life”. The Defendant took the child and
drove to Key Biscayne and called Ms. Alfara. Wen she
refused to talk to him he drove onto the bridge, parked
the car and raised the hood so passing notorists woul d
assunme the car was disabled. He then took the child out
of the car and threw hi mover the bridge into the water.
After leaving the area of the bridge, he tried to burn
his car, abandoned it and wal ked to a friend' s house. He
told his friend what he had done, showered, changed
cl othes and borrowed noney from that friend. He then
flew to Puerto Rico under a false nanme and after
receiving a ticket fromhis famly, flew to Col unbia.
(trial transcript pages 138-173).



It is <clear that based wupon the Defendant’s
confession which was introduced at trial, and the
testimony of the lay witnesses and t he Def endant’ s Doct or
at the penalty phase, that the fact that the Defendant is
an epileptic provided no defense for the First Degree
Murder of Julio Rivas. The Defendant’s trial attorney
was clearly not deficient for failing to call wtnesses
during the guilt phase to establish that the Defendant
suffers fromepil epsy, and had he attenpted to do so, the
evidence would nost likely have been excluded by the
Court on relevancy grounds. Even if this evidence was
of fered and admtted by the Court, it is clear beyond al
reasonabl e doubt that it would not have had any i npact
upon the verdict in this case. This Court notes that
this evidence was presented in the penalty phase and the
jury recommended 11-1 for death

(PCR 11, 356-58).

The record supports the trial court’s conclusion. First, it
is clear that defense counsel investigated appellant’s epil epsy as
a possible defense to first degree nurder, as evidenced by his
cross-exam nation of numerous state witnesses and his presentation
of additional w tnesses during the penalty phase. It is also clear
that both he and the trial court understood that evidence of an
epileptic seizure at the tinme of the hom cide could be relevant to
negate the intent elenent of first degree nurder. At a hearing
prior to trial the follow ng colloquy took place between defense
counsel and the trial court:

M. Diaz: ...Let ne tell you what the problemis. |If
t he defendant testifies, he may tell this court and this
jury that on the day that this boy fell fromthis bridge,
that he had a seizure and that he doesn’t know what
happened.



Now, we have exam ned his disease and it’'s not one
that rises to the level of an insanity defense.

The Court: It may go to the intent, however.
M. D az: Exactly. That is where | think that if the

def endant was to testify and say that he doesn’t renenber

what happened because he had this seizure, this attack

that prevented him from knowi ng or understanding --

(SR I, 9/2-17) (enphasi s added). Thus, not only did defense counsel
i nvestigate epilepsy as a defense, he argued its relevance to the
trial court.

Second, although the State initially objected to any argunent
or cross-examnation by the defense relating to appellant’s
epil epsy in general, the trial court ultimtely permtted defense
counsel to cross-exam ne various state w tnesses about it. In
fact, the trial court subsequently permtted defense counsel to
elicit on the cross-examnation of appellant’s friend, Juan
Londrian, that appellant was an epileptic and took nedicine for
epileptic seizures (SR 11, 397/7). Furthernore, during the
testinony of Detective Martinez, the trial court allowed the jury
to hear appellant’s sworn statenent, where appel |l ant i ndi cated that
he suffered fromepilepsy (SR IV, 623/13, 640/4). The trial court
al so permtted def ense counsel to cross-exam ne appellant’s friend,
Pedro Sal azar, about having w tnessed appel |l ant have sei zures (SR
I11, 429/17-432/12). It was the trial court’s position, however,

that M. Sal azar was not in a position to testify that the seizures

10



were due to epilepsy (SR 111, 425/24-427]25). Nonet hel ess, M.
Sal azar testified that appellant woul d have sei zures once a nonth
(SR 111, 432/9) and that he wtnessed three of these seizures (SR
I11, 432/7), where appellant would trenble (SR 111, 430/20), fal
tothe ground (SR I11, 431/16), spit up saliva (SRI1I11, 431/25) and
not renenber anything after the attack was over (SR IIl1, 432/4).
M. Sal azar also testified on cross-exam nation that when appel | ant
went to his honme after the hom cide, appellant’s hands and body
were shaking (SR 111, 429/17-22). However, appellant testified
that he was shaking due to his nerves (SR V, 797/6). Thus,
contrary to appellant’s contention, the trial court did not find
evi dence of epilepsy irrelevant and inadm ssible in contravention
of Chestnut v. State, 538 So. 2d 820 (Fla. 1989).

O critical inportance, however, is that although appell ant
testified in his own behalf that he was epileptic and took
medi cation for his condition (SR V, 780/14), he never testified
that he had an epileptic seizure or “attack” during the rel evant
period on February 14, 1988, when he took the child, Julio R vas,
from his home and subsequently threw him off the Powell Bridge
Rat her, appellant testified that R vas’ death was an accident. In
direct contravention to his sworn statenments to the police,
appellant testified that he was investigating the cause of his
engi ne failure when he heard a splash and rushed over to the bridge
railing to see Rvas floating in the water below Thus,

11



appellant’s defense of accident was directly contrary to any
epi l eptic seizure defense, which requires an adm ssion of the act,
but a lack of intent. Rivera v. State, 23 Fla. L. Wekly S343
(Fla. Jun 11, 1998).

Wt hout any direct evidence or testinony by appellant at tri al
that he, in fact, had an epileptic seizure at the tinme he threw
Rivas from the bridge, any additional evidence or testinony
relating to a diagnosis of epilepsy, the synptons of a seizure or
circunstantial evidence of appellant’s deneanor follow ng the
mur der woul d have been irrel evant and i nadm ssi ble. See Bunney v.
State, 603 So. 2d 1270, 1273 (Fla. 1992); c¢f. Jackson v. Dugger,
633 So. 2d 1051 (Fla. 1993). This critical om ssion defeats any
all egation that defense counsel was ineffective for failing to
present additional evidence of appellant’s epilepsy, since the
relevancy and admssibility of any such evidence hinges on
appellant’s adm ssion that he had a seizure at the tinme of the
mur der .

Even if defense counsel should have attenpted to admt
appel lant’ s additional evidence, and the trial court had admtted
it, there is no reasonable probability that the outcone of the
trial would have been different. As the trial court noted in its
order, appellant’s confession to the police was very detailed and
evi denced appel lant’s “vivid nenory” of the events surrounding the
murder (PCR 11, 357). Moreover, appellant confessed many tines to
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throwng R vas off the bridge. For exanple, Pedro Sal azar
testified that appellant told him that he (appellant) threw the
child off the bridge (SR1I11, 407/23). Agent Reuben Munoz, a | egal
attache in the U S. Enbassy in Bogota, Colunbia, testified that
appel l ant had confessed to himthat he (appellant) had thrown the
boy off the bridge (SR 111, 456/21). Detective Martinez testified
that he overheard appellant tell Detective Cadavid that he
(appellant) was involved in this homcide (SR 1V, 554/19).
Detective Martinez also testified that appellant told himin great
detail how he threw the child off the bridge (SR IV, 577).
Appel lant also gave Detective Mirtinez two taped statenents.
During both statenents, appellant explained in great detail how and
why he threw the child off the bridge (SR IV, 607-617, 646-658).

It is clear that counsel’s actions in not bringing forth
addi tional evidence concerning appellant’s history of epilepsy was
not deficient, as it would not have supported a defense of |ack of
specific intent. However, even if counsel’s actions were
deficient, there is no reasonable probability that the outcone of
the trial would have been different. Appellant’s own testinony, as
wel |l as his confessions, did not establish that at the tine of the
hom ci de he was havi ng any sort of seizure or epileptic attack such
that he could not formthe specific intent to kill or kidnap the
five-year-old victim As this Court stated:

Mor eover, the record shows that Arbelaez’s epilepsy did
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not play a part inthe nmurder. There is no evidence that

Arbel aez suffered an epileptic attack i medi ately before

or during the nurder.

Arbelaez v. State, 626 So. 2d 169, 178 (Fla. 1993).

I n ot her capital cases in where defendants all ege that counsel
was ineffective for failing to devel op an i ntoxication defense, an
anal ogous defense to epilepsy, this Court has rejected the claim
where the evidence showed that the defense, if presented, would
have been unsuccessful. See Lambrix v. State, 534 So. 2d 1151
(Fla. 1988) (finding that the prejudice prong of Strickland had not
been proven, and noting that the proffered evidence woul d not have
establ i shed the defense of voluntary intoxication); see also White
v. State, 559 So. 2d 1097 (Fla. 1990)(counsel was not ineffective
for failing to raise an intoxication defense, where the defense
woul d have been i nconpati ble with the deli berateness of defendant’s
actions); Atkins v. Dugger, 541 So. 2d 1165 (Fla. 1989).

Furthernmore, contrary to appellant’s assertion, defense
counsel was aware of his Dade County Jail hospital records (R |
82-83). Those records indicated that appellant had stated that he
had epilepsy, was taking nedication for seizures, had been
hospitalized for seizures, had been treated for a nental disorder
ten (10) years ago, had fainted or had a head injury eight (8) days
prior to his jail adm ssion, and that he had a problemwith his

nerves (PCR |, 206-231).

14



A claimof ineffective assistance of counsel nust be revi ewed
under the two pronged test enunciated in Strickland v. Washington,
466 U. S. 668 (1984), whereby appellant nmust denonstrate counsel’s
deficient performance and resulting prejudice. Further, a notion
for postconviction relief can be denied wthout an evidentiary
heari ng when the notion and the record conclusively denonstrate
that the novant is entitled to no relief. Kennedy v. State, 547
So. 2d 912 (Fla. 1989). A defendant may not sinply file a notion
for postconviction relief containing conclusory allegations that
his or her trial counsel was i neffective and t hen expect to receive
an evidentiary hearing. Id. The defendant nust allege specific
facts that, when considering the totality of the circunstances, are
not conclusively rebutted by the record and that fulfill the two
Strickland prongs. Id.

The record clearly shows that defense counsel did effectively
argue for the admssibility of evidence of epilepsy and that
def ense counsel was permtted to i ntroduce such evidence at trial.
Any additional evidence, however, would have been irrel evant and
i nadm ssi ble given appellant’s failure to assert that he in fact
had an epileptic seizure at the tinme of the nurder. Thus, the
record supports the trial court’s conclusions that defense counsel
was not deficient and that there was no reasonabl e probability that
this evidence, if admtted, would have altered or affected the
outcone of the trial. Therefore, this Court should affirm the
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summary denial of this claim

3. VOIR DIRE

Appel lant’ s notion al so clained that counsel was ineffective
for failing to voir dire the panel about nental health issues,
i.e., their understandi ng of the concept that epil epsy coul d negate
the intent elenent of the charge (PCR |, 46). The trial court
found that:

The only nental health issue in this case is the
Def endant’ s epil eptic conditi on which has not been shown
to have any rel evance either as toguilt or in mtigation
of the Defendant’s actions as the Defendant was not
suffering fromany epil epsy-rel ated synptons or traunma on
the day in question.

(PCR Il, 358).

Again, the record conclusively refutes any suggestion that
appel l ant experienced an epileptic seizure either during or
i mredi ately before the homcide. Appellant’s defense at trial
that the victim had fallen off the bridge accidentally, is
i nconsistent wwth his position nowthat he did the crinme but | acked
the specific intent to be held crimnally responsible. Therefore,
there can be no prejudice to appellant in regard to questioning the
jury about epilepsy as a defense to intent. Furthernore, the trial
court correctly concluded that it was also not relevant to
mtigation, in that unless appellant experienced a seizure during
or imrediately prior to the homcide his epilepsy would not

mtigate against the inposition of the death penalty. ©Mbreover,
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appel I ant has not all eged that any of the jurors had any particul ar
bias in regard to these matters, nor has he denonstrated that had
t hese questions been asked there is a reasonable probability that
t he outcone woul d have been different. As previously stated, an
evidentiary hearing on an ineffective assistance of counsel claim
I's unnecessary where the facts all eged by appell ant to denonstrate
deficiency in counsel’s performance that prejudiced the defendant
are conclusively rebutted by the record. Ragsdale v. State, 23
Fla. F. Wekly S544 (Fla. Cct. 15, 1998). A summary denial is
proper where, as here, a reviewof the record denonstrates that the
cl ai med deficiencies were not so substantial as to probably have
af fected the outcone of the proceedi ngs. Roberts v. State, 568 So.
2d 1255 (Fla. 1990); Kennedy v. State, 547 So. 2d 912 (Fla. 1989).

4. WAIVER OF MIRANDA

Appellant’s notion to vacate alleged that he was unable to
make a knowi ng, voluntary, and intelligent waiver of his Miranda
rights due to his low intelligence, which classifies him as
nmentally retarded,! his brain danmage (including the epilepsy), as
wel |l as cultural differences, and that counsel was ineffective for
not devel opi ng and presenting this evidence.

In denying relief for this claim the trial court found (1)

1 Pl ease note that appellant alleges in his brief that his
IQ is 57; however, in CaimYV of his anmended notion, appellant
indicated that his IQis 67 (PCR 1, 49).
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t hat defense counsel did present and litigate a notion to suppress
appel lant’ s statenents; (2) that the unsubstantiated clai mthat the
appel l ant was of “low intelligence” was unsupported by the record
and that appellant’s conversations and statenents to the police
and his testinony at trial denonstrated that appellant had no
difficulty conprehending or assimlating information and that he
clearly understood the rights he was waiving and the neaning of
that waiver; and (3) appellant failed to articulate any rel evance
to his “cultural differences” (PCR 11, 359).

As noted by the trial court (PCR Il, 358-59), this claimis
legally insufficient, in that it does not allege what w tnesses
were available and willing to testify that appellant was nentally
regarded, brain danmaged (other than epilepsy), and why he was
incapable of voluntarily waiving Miranda because he was from
Col umnbi a. See Jackson v. Dugger, 633 So. 2d 1051, 1054 (Fla.
1993), Puig v. State, 636 So. 2d 121 (Fla. 3d DCA 1994); Sorgman v.
State, 549 So. 2d 686, 687 (Fla. 1989).

Moreover, this claim is refuted by the record. Def ense
counsel did file a notion to suppress defendant’s oral and witten
statenents to government agents on the grounds that these were
obtained in violation of his rights under the Fifth and Sixth
Amendnents to the United States Constitution (R 1, 101-06). The
trial court held a hearing on this notion on February 6, 1991 (R
11, 294-395).
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Detective Cadavid' s deposition, admtted pursuant to a
stipulation (RI11, 364-66), reflects that this witness was born in
Medel I'in, Col onbia, the sanme area that appellant is from(SR2, 4).
Cadavi d speaks the dialect typical of Medellin, Colonbia (SR2, 5).
On March 16, 1988, Detective Martinez asked Cadavid to nake a
tel ephone call to appellant’s famly in Col onbia, because of his
accent (SR2, 3-4, 10). The detectives at this tine had no idea
that appellant was in Colonbia (SR2, 9). Cadavid initially spoke
with appellant’s nother, identifying hinmself as a homcide
detective with the Mam Police Departnent, and she put appell ant
on the phone (SR2, 6-7). Cadavid again identified hinself as
“Detective Cadavid of the City of Mam Police Departnment in the
United States” and stated, “nicely that | needed to talk to him
about a problem here, that happened here in Mam” (SR2, 7).
Appel  ant i nmedi ately responded, “Yes, | know. [|I'min trouble,”
and indicated that he wanted to cone back to Mam (SR2, 7).
Appel I ant then added that he coul d not do so, because he | acked t he
necessary docunent ati on and noney (SR2, 8). Cadavid responded t hat
he could help with the docunentation through the American Enbassy
and al so provide himwth plane fare (SR2, 8). Cadavid also told
appel I ant that appellant woul d have to go before a judge and stand
trial (SR2, 12). Appellant then gave Detective Cadavid another
t el ephone nunber where he could be contacted after Cadavid nmade
arrangenments wth the Anerican Enbassy (SR2, 12). This tel ephone
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conversation was brief, lasting only “five mnutes or less” (SR2,
8) .

Det ective Cadavid then called the Areri can Enbassy i n Bogat a,
Col ombi a, and spoke to Rubin Munoz (SR2, 15, 19) advising him of
appellant’s willingness to returnto Mam but needing a visa to do
so (SR2, 10-11). On the sanme day, Cadavid called appellant back
(SR2, 14). Although appellant was not hone, his brother answered
the phone; Cadavid again identified hinself as a detective from
Mam (SR2, 12). Appellant’s brother stated that appellant was
pl anning to return to the United States as soon as possible and
asked if the police were going to pay for appellant’s plane fare,
in that the famly had no noney (SR2, 15). Cadavid again stated
that the police departnent would pay for the ticket (SR2, 14).
Cadavid then gave appellant’s brother the phone nunber of Rubin
Munoz at the American Enbassy, indicating that M. Minoz woul d be
appellant’s contact who would help him nmeke travel and visa
arrangenents (SR2, 14, 19). During this conversation, appellant’s
brother also nentioned that appellant suffered from chronic
epil eptic seizures and had been through psychiatric treatnent in
Col ombi a when he was 18 to 20 years old (SR2, 14, 19). Appellant’s
brot her al so indicated that he could provide the pertinent nedi cal
records, and although Detective Cadavid asked him to send them
Cadavi d never received any such docunents (SR2, 15). Thereafter,
Det ective Cadavid had no further contact with appellant, and has
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never net appellant (SR2, 15, 18).

Rubin Munoz testified during the suppression hearing that in
March 1988, he was a |l egal attache assigned to the United States
Enbassy in Bogota, Colonbia (R 11, 299). Legal attaches do not
have any jurisdiction to performany | aw enforcenent functions in
t he host countries, such as arresting, etc. (RII1, 312). M. Minoz
testified that in March 1988, he received a nessage fromthe M am
Pol i ce Departnment that they needed assistance in obtaining a visa
for a defendant who had volunteered to return to the United States
(R I'l', 300, 308). M. Minoz was not in any way part of the
hom cide investigation being conducted by the Mam Police
Depart ment and was not even aware of the charges at thetinme (RI1,
303). On March 24, 1988, M. Minoz received a tel ephone call from
appel I ant, which he took due to the previous nessage fromthe M am
Police Departnment (R Il, 300). Appellant indicated that he was
calling from his hone in Mdellin, Colonbia (R Il, 300-01).
Appel I ant i ndicated that he had spoken to detectives fromthe M am
Police Departnent “and that he had sone problens in the states,
that he was wanted for a nmurder, and he wanted to return to, in
effect, face the nusic. He had left Mam initially for fear of
what woul d happen to him and once he returned to his honme in
Medel lin, his famly apparently talked him into going back and
facing prosecution” (R Il, 303). M. Minoz also testified that
appel lant told himthat he caused the death of his girlfriend s son
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(R11, 305). Appellant explained to himthat he had been I|iving
with the nother of the victim(R I, 305); they had planned to get
married, and he had been giving her his paychecks (R Il, 305);
t here had been an argunent and he had seen the nother in a vehicle
ki ssing another man (R 11, 300); he confronted her and she told him
that she no | onger wanted anything to do with him (R Il, 305); so
he threw her son off a bridge at the causeway and | et the boy drown
(R11, 305). Appellant explained to M. Minoz that “as a Latin you
woul d understand the best way to get to a woman is through her
children” (RI1I, 305). M. Minoz told appellant that he woul d need
a Col onbi an passport prior to procuring a visa to return to the
United States (R I1, 301). M. Minoz also told appellant that he
could not assist appellant in obtaining the passport, and that
appel l ant woul d first have to obtain a national identification card
or the equivalent of a mlitary card fromthe Col onbi an gover nnent
(R 11, 302).

M. Minoz had a total of three (3) conversations wth
appellant (R 11, 305). After the first conversation detailed
above, which was initiated by appellant (RI1, 301/13, 306/1), M.
Munoz tel ephoned appellant twice at his hone in Medellin (R 11
306, 314). The latter two conversations were with appellant and
hi s not her regardi ng appel l ant’ s progress i n obtaining his passport
(RI1I, 306). Utimately, M. Minoz did not assist or obtain a visa
for appellant (R 11, 306, 314). Appellant returned to the United
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States without ever visiting the United States Enbassy in Bogat a;
apparently he went to the enbassy in Barranquilla, Col onbia instead
(R11, 307). Al of M. Minoz’s contacts with appellant were by
means of tel ephone conversations, between the cities of Bogota and
Medel I'in; M. Minoz never net appellant (R 11, 314).

Detective Martinez testified at the suppression hearing that
he was the lead investigator in this homcide (R IIl, 317). On
February 18, 1988, four days after the hom cide, he obtained a
warrant for appellant’s arrest; however, the police were unable to
| ocate appellant at the time (R11, 350-51). He testified that he
listened to the March 16, 1988, conversation between appel | ant and
Detective Cadavid (R I1, 318) and on March 24, 1988, prior to the
conversation between appellant and M. Mmnoz, he called appell ant
at the alternate phone nunber appellant had given Detective
Cadavid. Martinez identified hinself as a police officer fromthe
City of Mam Police Departnent investigating the death of Julio
Ri vas and told appellant that M. Moz woul d assi st appellant in
obtaining a visa (R 11, 322). At all tinmes, Detective Mrtinez
i nformed appel |l ant that there was a warrant for his arrest for this
hom ci de and that he would be arrested upon arrival in the United
States (R 11, 364). Martinez al so gave appel |l ant his phone nunber
at the Mam Police Departnment (RI11, 322).

Thereafter, several tel ephone conversations took pl ace bet ween
appel l ant and Detective Martinez. Appel lant initiated sone by
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calling Detective Martinez at the police departnment in Mam (R,
322). During one of these tel ephone conversations, appellant told
Martinez that he was being represented by an i mm gration attorney
in Mam , who was i n possession of appellant’s identification card,
whi ch was needed to obtain his Col onbian passport (R IIl, 357).
Appel | ant asked Martinez to call this attorney to obtain the
identification card for him(R 11, 357). Martinez did so, but the
attorney indicated that he was not in possession of the card

however, during the conversation the immgration attorney told
Detective Martinez that appellant had indicated that he was being
represented by an attorney named Martinez (R I1, 35). Detective
Martinez i mmedi ately cal |l ed appel | ant to ensure that appel |l ant knew
that he was a police officer and to determne if appellant was
confused; however, appellant admtted that he had always known
Martinez’'s identity and status, and that he was not confused (RI1,
354-55). The remai nder of Detective Martinez's tel ephone contacts
wi th appel |l ant invol ved peri odi c checks on appellant’s progress in
obtaining the proper documentation for entry into the United
St at es. During one of these tel ephone conversations, appellant
requested “confidentiality” but only in terns of “nedia coverage”
(R 11, 355). Appellant also indicated that he |iked working and
i nqui red about the availability of jobs in prison (R Il, 354).

Detective Martinez responded that work was per se available in
prison but never indicated or prom sed that appell ant woul d have a
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job in prison (R 11, 354). Finally, appellant called Detective
Martinez, told hi mthat he had obtai ned the necessary docunentati on
and asked Detective Martinez to send him an airline ticket.

Appel l ant received this ticket and boarded a plane to M am

al one, unacconpani ed by any | aw enf orcenment personnel (R 11, 324).
Upon arrival at the airport in Mam at 1:00 p.m on April 11
1988, appellant was nmet by Detective Martinez (R II, 324, 327).

Martinez identified hinself and assi sted appel |l ant through Custons
W t hout asking any questions and wthout any discussion wth
appellant (R 11, 325-26). Upon exiting the airport, Martinez
i nformed appellant that he was under arrest for the hom cide of
Julio R vas and read appellant his Miranda rights in Spanish.
Martinez ascertained that appellant had a sixth grade educati on,
understood his rights, was coherent, did not appear to be under the
influence of narcotics or alcohol, and was not threatened or
prom sed anything in return for making any statenents (R 11, 326,
333-35). Since Martinez had already been told by appellant’s
famly that appellant was taking nmedication for epil epsy, Martinez
al so asked appellant if he had taken his nedication (R 11, 361).
Appel I ant indicated that he had taken his nedication (R 11, 360).
Thi s nedication, Depakote, did not cause any disorientation in
appellant (R Il, 360). Appel | ant wai ved his Miranda rights and
i ndi cated that he did not want an attorney present and did want to
make a statenment (R I1, 329). Martinez then placed appellant into
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hi s vehicle. Appellant was not handcuffed. During the ride out of
the airport, appellant admtted having throwm the victim off a
bridge on the Ri ckenbacker Causeway (R Il, 330). Martinez asked
appellant if he would show himthe exact |ocation, and appell ant
agreed (R Il, 330). Wiile en route and due to the timng of
appellant’s arrival, Detective Mrtinez asked appellant if he
wanted lunch (R 11, 329). |In accordance with appellant’s w shes,
they then ate at a local Wndy's restaurant. Appel I ant then
directed Detective Martinez to the R ckenbacker Causeway, told him
to make a U-turn on the high bridge, Powell Bridge, counted four
posts and told Martinez to stop. Appellant then stated that on the
day of the crine he had stopped the car there, raised the hood in
order to pretend he was stranded and then threw the child off the
bridge at that location (R 11, 330-31).

Detective Martinez then drove appell ant to police headquarters
(R11, 331), where Martinez placed a witten Miranda waiver formin
front of appellant and again read him his Miranda rights (R I,
331-39). Appel I ant again acknow edged his rights, placed his
initials beside each of the rights on the waiver form and signed
the waiver formin the presence of Detective Martinez and anot her
W tness, Oficer Sam(R 11, 331-39). Approximtely two hours after
his arrival in Mam , appellant gave a tape-recorded statenent to
Det ective Martinez, during which he agai n acknow edged hi s Miranda
rights and waived them (R 11, 342-45). |Imediately after giving
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the tape-recorded statenent, appellant consented to a video
recording of his statenent during which he again acknow edged his
Miranda rights and waived them (R 11, 345-46). Appellant was then
jailed.

The tape-recorded and video statenents were both revi ewed by
the trial court (R11, 349). After hearing argunents fromboth the
State and defense counsel on February 8, 1991, the trial court
deni ed appellant’s notion to suppress (R 11, 395).

It is clear from the record that despite any evidence of
appellant’s low intelligence, nment al problenms or cultura
di fferences, appellant was able to voluntarily waive his Miranda
rights. Therefore, even with defense counsel’s alleged failure to
present such evidence, there is no reasonable probability that the
outcone would have been different in regard to the notion to
suppress. Furthernore, even if appellant’s post-custody statenents
had been suppressed, his pre-custody statenents to M. Minoz woul d
have been adm ssible, see Arbelaez v. State, 626 So. 2d 169, 175
(Fla. 1993), and thus, there is no reasonabl e probability that the
outcone of this trial would have been different.

Finally, this issue is also procedurally barred, in that it
shoul d have been raised at trial and nerely recasts this issue as
i neffective assistance of counsel. Thus, this issue should or
coul d have been rai sed on direct appeal and is clearly not a proper
ground for a notion for post-conviction relief, and as such is
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procedurally barred. Rose v. State, 675 So. 2d 567, 569 n.1 (Fl a.
1996); Harvey v. Dugger, 656 So. 2d 1253 (Fla. 1995).
C. PENALTY-PHASE PROCEEDINGS
1. RETENTION OF A MENTAL HEALTH EXPERT

Appel  ant all eged that he has obtained the services of
mental health experts, who have exam ned hi mand are now prepared
totestify to various mtigating circunstances, in particular that
appellant suffers from epilepsy, brain damage and nenta
retardation, that is, he has an I.Q of 67. However, appell ant
again failed to state who those experts were and that they were
available and willing to testify at the tinme of trial. As such,
this allegation was insufficiently factually pled. See Jackson v.
Dugger, 633 So. 2d 1051, 1054 (Fla. 1993); Puig v. State, 636 So.
2d 121 (Fla. 3d DCA 1994).

Regardless, the record is <clear that defense counse
adequat el y i nvesti gat ed appell ant’ s nental health history and, even
if there were deficiencies, there is no reasonable probability that
t he outcone woul d have been different. The trial court noted in
her order denying relief:

Clearly, if any nental health “expert” which the

Def endant now cl ains he has | ocated had been called to

testify and testified consistent with what the Defendant

now clainms, this testinony would be in direct conflict

with his own previous nental health experts’ findings.

The Def endant’ s t aped and vi deo-t aped st at enents and
his testinony at trial also dispute any claimthat the

28



Defendant is “retarded” or is of such lowintelligence so
as to be relevant to any of the issues before the jury.

(PCR 11, 361).

There can be no question that counsel was aware that appel | ant
suffered from epil epsy. During penalty phase, defense counse
presented the testinony of Dr. Lopez, appellant’s treating
neurol ogist, as well as appellant’s friends, Juan Londrian and
Adel fa Sal azar, who testified that appellant had epil epsy and had
suffered epileptic attacks (SR VI1, 982-1016). Appellant was al so
psychiatrically eval uated pursuant to defense counsel’s request (R
I, 93-98, 99-100). Dr. A M Castiello evaluated appellant on
Decenber 19, 1990 (See report of Dr. Castiello at PCR I, 235-39).
Appellant told Dr. Castiello that he had tried to kill hinself
tw ce in Colonbia by taking rat poison, and that he had provoked a
fight wth a priest, which resulted in him taking poison.
Appel l ant al so stated that he had been in a nental institution for
several nonths, had escaped and was taken back. He told Dr.
Castiello that he had suffered fromepil epsy since he was ei ght een
(18) years old. When he related the facts of the incident to Dr.
Castiello, he did not claimto have suffered a seizure, but rather
clainmed that the child was “hyper” and had fallen fromthe bridge
into the water.

As for his social history, appellant told Dr. Castiello that

he was born in Colonbia on August 29, 1956, that he was the
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youngest of twelve living siblings, that his parents were still
alive and together, and that his father was a police officer.
Appel l ant stated that he was never able to learn and had great
difficulties in school, although he did |learn to read and wite.
Appel l ant al so stated that he had been arrested a nunber of tines
due to his drinking problem

Dr. Castiello opined that appellant was functioning at a | ow
average intellectual capacity. Thus, appellant’s newy all eged
1.Q of 67 and the nental functioning of a six year old is in
conflict with Dr. Castiello’ s conclusion as to appellant’s nental
functi oni ng. The fact that these new nental health experts
di sagree with the expert relied upon by defense counsel does not
make counsel ineffective. See Correll v. Dugger, 558 So. 2d 422,
425 (Fla. 1990). Dr. Castiello also indicated that appellant’s
communi cation was over-elaborated and slow, although clear,
coherent and relevant. He found that appellant di splayed no gross
menory deficits. Dr. Castiello found appellant to be conpetent to
stand trial and sane at the tine of the offense. He did, however,
concl ude that appellant’s insight and judgnent showed a definite
tendency to be inadequate. Prior to trial, the State listed Dr.
Castiello as a witness (PCR |, 241).

Appel l ant’ s all egati on concerning counsel’s failure to retain
a nental health expert is refuted fromthe record. Not only did
counsel present the testinony of Dr. Lopez, he was al so aware of
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Dr. Castiello’s nental health exam nation. Clearly, both Dr.
Castiello and Dr. Lopez possessed sufficient information to make
their diagnoses, and thus counsel was not ineffective for not
providing the experts with additional information. See e.q.
Jennings v. Dugger, 583 So. 2d 316, (Fla. 1991); Johnston v.
Dugger, 583 So. 2d 657, 660-61 (Fla. 1991); Roberts v. State, 568
So. 2d 1255, 1260 (Fla. 1990).

Appel l ant al so all eges that hisinitial trial counsel retained
Dr. Merry Haber, a nental health expert, who was not provided with
adequate materials or information and, thus, could not be of
assi st ance. However, appellant had not alleged that Dr. Haber
would testify any differently than Dr. Castiello would have if
cal | ed. Nor does appellant state with any specificity what
mtigating circunstances Dr. Haber would have testified to. Thus,
this claimis legally insufficient. See Jackson v. Dugger, 633 So.
2d 1051, 1054 (Fla. 1993).

Appel I ant again al |l eged that defense counsel did not discover
his jail records, which docunent his epileptic condition; however,
as stated above, the record clearly shows that defense counsel was
aware of these jail records (R |, 82-83).

2. INVESTIGATION OF ABUSIVE BACKGROUND

Appel lant alleges that counsel was ineffective for not
presenting the testinony of unnaned acquai ntances who woul d have
testified about appellant’s epil epsy, his strange behavior, his
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being “mentally slow and his non-violent character, as well as
about his relationshipwth Gaciela Alfara. Again, his failure to
allege who these wtnesses were and their wllingness and
availability to testify make this an insufficient allegation. See
Jackson v. Dugger, 633 So. 2d 1051, 1054 (Fla. 1993); Puig v.
State, 636 So. 2d 121 (Fla. 3d DCA 1994).

Appel  ant al so all eges that counsel was ineffective for not
presenting the testinony of various wunnaned famly nenbers
concerni ng appellant’s background. Appellant asserts that these
W t nesses woul d have testified that appell ant was born in Medel lin,
Col onbi a, on August 29, 1957. Appel lant’s nother did not want
appellant or the last six other children. Appel l ant’ s father
wanted the children, but only to put themto work for the noney.
Appel lant’s father got a job as a police inspector in San Vincente.
Appellant’s nother lived with the children in Medellin with her
not her. Wen H s father would cone hone, he woul d beat his nother
and siblings. Appellant’s father had a nental illness and sexual |y
nmol ested his daughters. Appellant’s siblings suffer fromextrene
nervousness and ot her psychol ogi cal problens. Appel l ant was a
nervous child, slower in devel opnent, who conpleted only the sixth
grade. Appellant was physically punished at school and beaten at
home by his not her and ol der brother. Appellant ran away from hone
several tines. In that the famly was poor, appellant began
wor king at a young age. He sniffed nail polish renover, snoked
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marijuana, took LSD and would conme honme drunk or high on drugs.
From an early age appellant spent many hours working at a church,
where the priests exploited himand were cruel to him so he tried
to kill hinself with poison or by cutting his veins. Appellant was
sent to a nental hospital for massive drug and electric shock
treatnments. At the age of eighteen, appellant had his first
epi l eptic attack. He was given pills but would often forget to
take them \Wen he woul d have a sei zure, he woul d bang his head on
the floor. Appellant decided to cone to the United States to work,
where he net the victims nother, Gaciela Al fara.

This claimwas al so properly summarily denied in that even if
counsel were deficient in not presenting such evidence, thereis no
reasonable probability that the result of the sentencing
proceedi ngs woul d have been different. The trial court found three
aggravating circunstances (R 11, 246-51). The first was that the
hom ci de was commtted in the course of the kidnaping of Julio
Rivas. The second was that the murder was cold, calculated and
prenmedi tated wi thout the pretense of noral or |legal justification.
The court stated:

Defendant’s statenment to Juan Londrian, Pedro Sal azar,
Rubin Munoz and Detective Martinez are all consistent
with a cold and cal cul ated plan to avenge his perceived
di shonor at the hands of Ms. Alfara. |ndeed, Defendant
told Munoz sonething to the effect, “Wat else was he to
do?” Had the victimbeen Ms. Alfara, then perhaps there
was a pretense of noral justification. But the victim
was i nnocent of any wongdoing, real or perceived. He
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was executed by the Defendant in a carefully planned act
of vengeance.

(R11, 250).

The third aggravating circunstance was that the hom ci de was
especi ally heinous, atrocious or cruel. The court noted that
despite appellant’s police confession to the contrary, the nedical
exam ner’s testinony was that the victinm s injuries were consistent
with manual strangulation and a struggle (R 11, 248). The court
st at ed:

One can imagine the sheer terror of the boy in either
bei ng choked and beaten and dragged from the car and
thrown, alive, off of the bridge, or if Defendant is to
be believed, the boy’'s shock and horror, to have an adult
he | oved and trusted, to suddenly and w t hout any reason,
throwhiminto the bay. Even at five years of age, Julio
nmust have hel pl essly anticipated his inpendi ng death.

(R11, 251).

Def ense counsel presented six (6) wtnesses at the penalty
phase. Detective Martinez testified that during the course of his
i nvestigation he determ ned that appellant had no record of prior
felony convictions (SR VII, 979). Martinez also testified that
appel lant returned to the United States voluntarily and w t hout any
threats to influence his decision (SR VIl, 981).

Juan Londrian testified that he had known appellant for
approxi mately eight years and saw himal nost on a daily basis (SR
VI, 983). He never saw appellant engaging in crimnal activity or

acting violently (SR VII, 983). Appel I ant was hard working and
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never indulged in narcotics or alcohol in significant anounts (SR
Vi1, 983-84). Appel lant would take a pill every two days for
epil epsy (SRVII, 989). He never saw appell ant act in any abnor nmal
behavior (SR VII, 984-85).

Pedro Sal azar testified that appellant has been his famly’'s
friend for nore than three years (SR VII, 990). Appellant had once
lived wth the Sal azar famly for approxi mtely six nonths (SRVII,
990) . This witness had never seen appellant take narcotics or
drink al cohol in excess (SR VII, 991). Nor had this w tness ever
seen appel |l ant engage in any crimnal activity (SRVII, 991). This
witness did indicate, however, that appellant was a very hard
wor ker (SR VII, 9892).

Adel fa Sal azar, Pedro’s nother, testified that appellant was
a close friend and that she trusted hi menough to allowhimto live
intheir home (SRVII, 994). She never saw appel | ant engage i n any
crimnal, imoral or antisocial behavior, and al so indicated that
appel lant was hard working and respectful (SR VII, 995). She
i ndi cat ed that appel |l ant had several epileptic attacks while living
in her honme, and that during these attacks appellant would have
strong convul si ons and coul d not renenber what had happened duri ng
these attacks (SR VII, 996).

Marta Sal azar, who al so |ived with Pedro and Adel fa, testified
in substantial conformty with the two other above w tnesses (SR
Vi1, 997-99).
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Dr. Raul Lopez testified that he was a neurologist in Mam,
Florida (SR VII, 1005). In 1984 he treated appellant after
appel l ant had an epileptic attack (SR VIlI, 1006). Appellant had
epilepsy and a history of seizures for several years (SR VII,
1007) . He had previously been treated with anti-convul sion
medi cati on, which had ceased to be effective (SRVII, 1007, 1009).
Dr. Lopez thus prescribed another anti-convulsion nedication in
March of 1984. Subsequently, this nedication was al so changed (SR
VI, 1010-11). The side effects of the | ast nedication prescribed
by Dr. Lopez, Depakote, are stomach upsets, nausea, wei ght gai n and
a mld shaking of the hands (SR VII, 1011). Dr. Lopez had
prescribed 500 mlligrans of this nedication, twce a day, in
Novenber 29, 1984 (SR VII, 1014-15). Dr. Lopez then | ost contact
wi th appellant until January 1986, when appellant went to Bapti st
Hospital follow ng another convulsion (SR VII, 1019). Appell ant
had not been taking his nedication as instructed (SR VI, 1015).
Dr. Lopez specifically stated that “depression,” “fatigue,” etc.
were not part of the side effects of appellant’s nedication (SR
VI, 1012-13).

During the guilt phase, appellant testified he was born in
Medel Iin, Colonbia, but had left there and lived in the Bahanas,
Panama and Venezuela prior to comng to the United States in 1980
(SRV, 766). Upon arrival in the United States, he began worKking
with a restaurant chain (SR V, 767). He never married and had no
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children (SR V, 768). He was epileptic and sonetines took
medi cation for his condition (SR V, 780, 782).

In appellant’s confession which was introduced during guilt
phase, appellant stated that he was thirty-one (31) years old at
the tinme of the crime (SR IV, 598). He had lived in the United
States for eleven years (R |, 158). He nmet Gaciela Afara
approximately two to three years prior to the crine at a cafeteria
(R1, 138). He “liked her” and used to give her good tips (R I,
138). He noved into her house approximately three and one-half (3
3 months prior to the homcide (R I, 162). She had asked himto
hel p her nove and he felt sorry for her (R1, 139). He then noved
in and would give her noney for the rent, groceries, etc. (R I,
139) .

Appel l ant indicated that after the hom cide while he was in
Colonmbia, he told his famly what he had done and they were
frightened (R 1, 178). Appellant indicated that he “didn’t feel
right in Medellin” and was thinking of comng to Chicago or New
York until the police called himand talked to him (R I, 178).
Speaking with the police gave him*“nore courage” and he “returned
to pay for what | did” (R, 178-79). Appellant stated, “I don't
knowif | didit in a nonent of nmadness, desperation or ny illness,
| don’t know howto qualify it, but what | did was not correct” (R
I, 179). He added, “I hope they m ght give me work to work in the
prison itself” (R, 179).
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Def ense counsel argued that the only aggravating circunstance
proven was the murder took place during the conmssion of a
kidnaping (R 11, 258). In mtigation, counsel argued: (1) |ack of
crimnal history; (2) that appellant’s actions were the result of
extrenme nmental or enotional disturbance; (3) that appellant did not
appreciate the crimnality of his conduct; (4) the age of
appellant; and (5) that appellant had expressed renorse by
voluntarily returning to the United States and confessing (R |1
257-61; SR VI, 1038-49; SR2, 28-34).

The trial court found one statutory mtigating factor, that
bei ng that appellant had no significant history of prior crimnal
activity (R11, 251-52). Wth respect to nonstatutory mtigation,
the trial court stated:

Havi ng provided support for M. Alfara and her
children, and having professed his |love for her, he was
enraged when he saw her with another man after she had
told himpreviously to nove out.

In his mnd, he had to avenge the perceived affront

to his honor and dignity and focused on Julio as the
means to that end.

But this Court cannot conclude that either his
di storted thinking or his epil epsy had any bearing on his

killing the child to the extent that he was under the
i nfluence of any nental or enotional illness at the tine
of the killing or that he was unable to appreciate the

crimnality of his act.

The court does find in mtigation, however, that
Def endant showed sone renorse in voluntarily returning to
this jurisdiction, know ng he would be prosecuted, but
probably unaware that he m ght be sentenced to death if

38



convi ct ed.
(R11, 252).

The jury recommended death by a vote of 11 to 1. The trial
court followed the jury s recomendati on and sentenced appel |l ant to
deat h.

Appel l ant was thirty-one years old when he participated inthe
ki dnapi ng and nurder of five-year-old Julio Rivas. Evidence of a
deprived and abusive childhood would have therefore been given
l[ittle mtigating weight. See Bolender v. Singletary, 16 F.3d
1547, 1561 (11lth Cr. 1994); Francis v. Dugger, 908 F.2d 696, 703
(11th Cr. 1990).

Overall, it is clear that even if the evidence of appellant’s
background had been introduced, in Iight of the aggravating factors
found and the mtigating evidence presented in this case, there is
no reasonable probability that the results of the sentencing
proceedi ng woul d have been different. As the trial court stated:

This Court further concludes that even if the Defendant
were able to show that his famly nenbers would have
testified as to the i ssues he clains, and that they were
available and wlling to testify at the sentencing
hearing, there is not a reasonable possibility that the
result would have been different.

(PCR |1, 362).

This case is simlar to Thompkins v. Dugger, 549 So. 2d 1370,
1373 (Fla. 1989), where Thonpki ns argued that there was additi onal
mtigation that shoul d have been presented at trial, but the trial
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court found that the evidence woul d not have affected the outcone.
This Court affirmed the trial court’s finding that the second prong
of the Strickland test had not been satisfied. See also Mendyk v.
State, 592 So. 2d 1076 (Fla. 1992); Buenoano v. Dugger, 559 So. 2d
1116 (Fla. 1990); Correll v. Dugger, 558 So. 2d 422 (Fla. 1990).
Thus, the State submts that it was proper for this claimto be
summarily deni ed.
POINT II
WHETHER JUDGE ROTHENBERG SHOULD HAVE RECUSED HERSELF

Appel | ant argues that the Honorable Leslie Rothenberg should
have recused hersel f, because she conducted an ex parte hearing and
because appell ant fears that she can not be fair and inpartial due
to her public pro-prosecution judicial canpaign and her enpl oynent
as a senior prosecutor in Dade County when appellant was
pr osecut ed.

A judge’'s consideration of a nmotion for disqualification is
limted to a determnation of the notion’s |egal sufficiency.
Suarez v. Dugger, 527 So. 2d 190 (Fla. 1988). A notion for
disqualificationis legally insufficient and nust be deni ed unl ess
the noving party shows that he has a well-grounded fear that he
wll not receive a fair trial or hearing. Correll v. State, 698
So. 2d 522, 524 (Fla. 1997); bDragovich v. State, 492 So. 2d 350,
352 (Fla. 1986). “The question of disqualification focuses on
those matters from which a litigant nmay reasonably question a
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judge’s inpartiality rather than the judge’'s perception of his
ability to act fairly and inpartially.” Livingston v. State, 441
So. 2d 1083, 1086 (Fla. 1985). To be legally sufficient, the sworn
al | egations supporting a notion to disqualify nmust show sonme act ual
bias or prejudice so as to create a reasonable fear that a fair
trial cannot be held. Dragovich v. State, 492 So. 2d 350, 353
(Fla. 1986).

Even if the allegations nade by appellant were true, they do
not warrant the disqualification of Judge Rothenberg. Inregardto
the ex parte hearing on March 15, 1996, appell ant indicates that he
did not find out about this hearing until the day before and was
told that the hearing was for purposes of scheduling a Huff hearing
(IB 46). Al though appellant does not indicate why he could not
attend the hearing, he alleges that he told the prosecutor to
informthe trial court that he woul d agree only to rescheduling the
matter for a status hearing on April 15, 1996 (IB 47). Appellant
conplains that instead of just resetting the hearing, the tria
court (1) directed the State to file its response to his 3.850
notion on or before May 15, 1996, at which tine a Huff hearing
could be set; and (2) upon being advi sed of an outstandi ng notion
to conmpel infornmed counsel that a hearing on the matter should be
set for any convenient tine (1B 48).

These allegations, even if true, are legally insufficient to
show actual bias or prejudice by Judge Rothenberg so as to create
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a reasonable fear that a fair trial or hearing could not be held.
An ex parte communi cation by a judge is not per se a ground for
disqualification as a matter of |aw. Nassetta v. Kaplan, 557 So.
2d 919, 921 (Fla. 4th DCA 1990). In this matter, the alleged ex
parte comuni cation only concerns the judge having determ ned t hat
a time period should be set as to when the State should file its
response to the notion to vacate and that the defendant should set
a date for a hearing on his notion to conpel. |In Rose v. State,
601 So. 2d 1181, 1183 (Fla. 1992), this Court held that, “a judge
shoul d not engage in any conversation about a pending case wth
only one of the parties participating in that conversation.
Qoviously, ...this would not include strictly admnistrative
matters not dealing in any way with the nerits of the case”
(enmphasis original). See also Barwick v. State, 660 So. 2d 685,
692 (Fla. 1995). The court’s determ nation that a conpliance date
should be set for the State to file its response, or that the
def endant should schedule a hearing on his pending notion to
conpel, is nothing nore than an adm nistrative matter which did not
in any way deal with the nerits of this case.

In regard to Judge Rothenberg’s public pro-prosecution
judicial canpaign and her prior enploynent as a seni or prosecutor,
this claimwas not tinely filed. Fla. R Jud. Adm n. 2.160(e)
requires that a notion to disqualify a judge be filed no later than
ten (10) days after the discovery of the facts constituting the
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grounds for disqualification. The motion is insufficient as to
these facts, because it is silent on when counsel first |earned
about this Court’s background. The notion to disqualify was filed
on March 27, 1996 (PCS 1, 162). However, appellant admts that the
prosecutor told him that a hearing was pending in this matter
bef ore Judge Rot henberg on March 14, 1996. This is nore than ten
days. Mor eover, appellant was sentenced to death on March 14,
1991, when Judge Rothenberg was allegedly a prosecutor. In his
nmotion to disqualify, appellant stated that he filed a notion to
conpel on April 28, 1995, and his notion to vacate on August 15,
1995 (PCS |, 162-63). Had counsel been the least bit diligent, he
coul d and shoul d have determ ned that these notions were pending
bef ore Judge Rot henberg. Counsel could and shoul d have then filed
the notion to disqualify. Therefore, the notion to disqualify was
filed well over a year late and is wuntinely as to these
al | egati ons.

Mor eover, these allegations, even if true, are also legally
insufficient to show actual bias or prejudice by Judge Rot henberg
SO as to create a reasonable fear that a fair trial or hearing
could not be held. This Court has held that the nmere fact that a
trial judge had been a highway patrolman did not in itself require
the judge to recuse hinself froma first degree nurder trial where
one of the victins was a highway patrol officer. Tafero v. State,
403 So. 2d 355 (Fla. 1981). There nmust be sonething in the
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affidavit to show a personal bias or prejudice by the judge. 1Id.

In this matter, as in Tafero, there is nothing in the
al l egations that show that Judge Rot henberg has a personal bias or
prej udi ce agai nst appellant. The notion to disqualify was no nore
than a statenment expressing a subjective fear, which is legally
insufficient. Fischer v. Knuck, 497 So. 2d 240 (Fla. 1986); L.G.
v. State, 702 So. 2d 1337 (Fla. 5th DCA 1997). Furthernore, nere
allegations that a trial court is tough on crine are legally
i nsufficient. See Smith v. State, 525 So. 2d 477 (Fla. 5th DCA
1988). Moreover, there is also nothing in the allegations which
denonstrate that due to her prior enploynent Judge Rot henberg had
any know edge of the facts of this case which would require the
court to be a witness. Even an assertion that the presiding judge
could be called as a witness at a trial is not a ground for
disqualification, unless it shows that the judge will testify as a
material w tness. Fla. R Jud. Admn. 2.160 (d)(2). See also
Patrm v. Reynolds, 571 So. 2d 493, 496 (Fla. 1st DCA 1990).

It is clear that even if appellant’s allegations are true,
they do not denonstrate an actual bias or prejudice sufficient to
create a legitimte or reasonabl e fear that Judge Rot henberg could
not fairly hear appellant’s notion to vacate, and therefore the
trial court did not abuse its discretion by denying appellant’s
notion to disqualify.

POINT III
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TRIAL COUNSEL’S FILES

Simul taneously wwthits response to Appel l ant’s postconvi ction
motion, the State filed a notion to conpel Arbelaez to produce
trial counsel’s files (PCS I, 184-87). 1In his witten response to
the notion to conpel, Arbel aez objected to any di scl osure of those
files prior to the granting of any evidentiary hearing. (PCS ||
337-42). At a subsequent status conference, the State raised its
nmotion to conpel and argued that the trial court should grant
di sclosure prior to any ruling regarding an evidentiary hearing.
It argued that disclosure was necessary to i nvestigate the veracity
of the clains in the postconviction notion. Agai n, Arbel aez
objected, claimng that the State was limted to those files that
related only to the issues for which the court granted a heari ng.
Utimately, the trial court took the notion under advi senent. (PCR
111, 502-06).

At the Huff hearing three nonths |ater, Arbelaez again
objected to the State’s notion to conpel. Although the trial court
deferred ruling on which issues, if any, were worthy of an
evidentiary hearing, it granted the State’s notion. |In order to
al | ow Arbel aez an opportunity to appeal the ruling, the trial court
suggested that Arbel aez provide a sealed copy of the files to the
clerk, and gave him 30 days within which to file an appeal before
the clerk would release the files to the State. The State
suggest ed, however, that they wait until the trial court determ ned
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whet her the notion warranted an evidentiary hearing, because if it
granted a hearing the issue would be npbot since the State woul d
automatically be entitled to the files. Arbelaez and the tria
court agreed. (PCR 11, 380-81; |11, 523-24, 527-29, 530-31).

At the next scheduled hearing, the trial court sunmarily
denied all of Arbelaez’ postconviction clains and reaffirnmed its
prior ruling granting the State access to trial counsel’s files.
Because the court sunmarily denied the clains, the State agreed not
to seek access to trial counsel’s files until the conclusion of
this appeal, and thus the trial court stayed its order granting
access tothe files until this appeal is final. (PCRI1I1, 536-37).

Appel  ant conplains that the trial court abused its discretion
in granting the State’s notion to conpel prior to granting an
evidentiary hearing and narrowing the issues for |litigation.
Specifically, he clains that the State cannot use trial counsel’s
files to rebut clainms in the postconviction notion because such
i nformati on woul d be outside the record, and such use would create
a factual dispute, thereby mandating an evidentiary hearing.
Appel lant also conplains that the State cannot sinultaneously
litigate the postconviction proceeding and investigate possible
perjury charges against himor his counsel, as such would create a
conflict of interest (1B 50-56).

At the heart of Arbelaez’s conplaint is the timng of any
di sclosure of trial counsel’s files. He concedes that the Stateis
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entitled to the files once the trial court grants an evidentiary
hearing and narrows the issues for litigation. (PCS11, 337-42; |IB
at 54). But he opposes disclosure of the files at any point prior
to such a ruling. Wat he has failed to prove, however, is what
harm he would suffer from a pre-ruling disclosure. The State
submts that no harm woul d occur. In fact, it believes that an
early disclosure would beneficially affect the postconviction
pr ocess. By having defense counsel’s files prior to filing its
response to the postconviction notion, the State would be in a far
better position to assess the clains raised in the notion. Wereas
the State mght otherwi se argue for summary denial because it
believes that the record refutes the claim it mght agree to an
evidentiary hearing based on information in the file.

In Reed v. State, 640 So. 2d 1094, 1097 (Fla. 1994) (enphasis
added), this Court held that “Reed waived his attorney-client

privilege when he filed a notion for postconviction relief claimng

i neffective assi stance of counsel.” Thus, waiver of the privilege
occurs when the notion is filed, not when the trial court decides
that an evidentiary hearing is warranted. Appellant presents no
legitimate reason why the State shoul d not have access to defense
counsel’s files upon filing of the 3.850 notion. After all, once
a defendant files his 3.850 notion, the State is entitled to
di scuss the issues with trial counsel. See Turner v. State, 530
So. 2d 45 (Fla. 1987) (“‘[A] |lawer who represents a client in any
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crim nal proceeding may reveal communications between himand his
client when accused of wongful conduct by his client concerning
his representati on where such revelation is necessary to establish
whet her his conduct was wongful as accused.’” (quoting Wilson v.
Wainwright, 248 So. 2d 249, 259 (Fla. 1st DCA 1971)). As this
Court stated in Reed, “it is only fair that the State shoul d have
aright torefresh counsel’s recollection concerning these matters
by reference to the attorney’s files.” 640 So. 2d at 1097. That
it seeks to do so prior to filing its response to the defendant’s
3.850 nmotion, rather than after the trial <court grants an
evidentiary hearing, is of no nonent. No harm would occur to the
defendant,?2 and it would likely streamine the postconviction
pr ocess.

Appel lant’s conplaint that the State’s use of information in
the files would create a factual dispute nmandating an evidentiary
heari ng does not present a conpelling reasonto restrict disclosure
until the granting of an evidentiary hearing. First, Appellant’s
argunent assunes that the State would use information from the
files in its response. And second, if it did so, the defendant
woul d only benefit thereby.

As for Appellant’s conflict claim the State did not obtain

2 O course, the defendant would still have the right to nove
to exclude from disclosure any materials in the files that are
unrelated to the crinmes for which the defendant was convi cted,
subject to an in-canera inspection. See Reed, 640 So. 2d at 1097.
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access to Arbelaez’ files in this case; thus, no conflict occurred.
As for any other case that would be affected by this Court’s
decision, the State would agree that a conflict could exist if a
prosecutor sought to simultaneously litigate the postconviction
notion and investigate the defendant and/or counsel for perjury.
However, it is extrenely unlikely that prosecutors across the state
woul d be notivated to simultaneously litigate a 3.850 notion and
i nvestigate the defendant’s veracity of the allegations so as to
create a conflict of interest. Therefore, this Court should affirm
the trial court’s ruling in this case, granting the State’s notion
to conpel the disclosure of trial counsel’s files prior to any
ruling regarding an evidentiary hearing.
POINT IV
PUBLIC RECORDS

A. CITY OF MIAMI POLICE DEPARTMENT

On or about May 2, 1995, appellant filed a notion to conpel
the disclosure of certain Mam Police Departnent records (PCS I
8). When appellant subsequently filed his initial notion to
vacate, he alleged that the Dade County Ofice of the State
Attorney and the O fice of the Attorney General had also failed to
conply with public records requests (PCS |, 37). Appel | ant
indicated that the State Attorney had turned over a box of
docunents to himbut was w thhol ding other docunents. 1d. These
docunents are discussed in the follow ng sub-issue. At a hearing
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on June 19, 1996, appellant indicated that he had received about
900 pages of docunents fromthe Gty of Mam Police Departnent
(PCR I'l'l, 495/ 23-496/2). However, appellant’s anended notion to
vacate, which was filed on or about July 30, 1996, alleged that the
Cty of Mam Police Departnment had still failed to provide him
with the foll ow ng public records:

1 Graciela Alfara’s sworn st at enent

2 Harl am Al fara’ s sworn st at enent

3. Angel Perez’ sworn statenent

4. Pedro Sal azar’s sworn statenent

5 Jorge Arbel aez’ taped statenent

6 Vi deot ape recording of M. Arbel aez’ confession

7. Audi o tape and audi o tape transcript of M. Arbel aez’
conf essi on

8. Audio tape recording of Enildo Aguilar’s sworn
st at enent

9. Sealed records fromM. Arbelaez’ 1986 arrest by the
City of Mam Police Departnent were received by M.
Ar bel aez’ counsel on July 29, 1996. The records, however
appear inconplete (footnote omtted).

(PCR |, 28-29).

In its response, the Ofice of the State Attorney indicated
that above itens 6 and 7 were admtted into evidence at trial (PCR
I, 199); thus the police departnent woul d no | onger have possessi on
of them This response also indicated that the State Attorney had
provi ded appellant with itenms 1-5 and 8 as part of its public
records response (PCR 1, 200); therefore, disclosure by the police
departnment would be cunmulative. In regard to item9, appellant’s
1986 arrest records, the response indicated that there was never a
police report generated because the matter was no-actioned (PCR I,
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200); thus, the agency could not give what it did not have.
In her order denying relief, the trial court stated in part:

As noted earlier, that while the Defendant filed a
Motion to Conpel the production of these docunents on
August 15, 1995, he failed to calendar the Mdtion or to
Notice any of the agencies, nor take any action unti
ordered to do so by this Court.

The Defendant clainms that certain docunents are
m ssing fromthe Gty of Mam’'s files, specifically: a
vi deotape, an audiotape, and a transcript of the
Def endant’ s conf essi on. These itens are not in the
police departnment’s file as they were introduced into
evidence. (See State Exhibits 27, 28, 29 and 30 and see
trial transcripts pages 586-595) Copies of each of these
itens were also provided to trial counsel prior to trial
t hrough di scovery. The six witness statenments which the
Def endant cl ai ns were not provided to him where provided
to trial counsel and have been in the Defendant’s
possessi on since the begi nning of the di scovery process,
wel | before trial

* * * %

The final argunment under aimll is that The M am
Police Departnent has failed to produce any police
reports from a separate 1986 arrest. Pursuant to the

Def endant’ s request to unseal his 1986 arrest file, this
Court granted that Order, the file was unseal ed, and the
Defendant’s CCR attorney reviewed that file. As no
police report was contained in the file, he alleges this
report was withheld fromhim The file  reflects that the
case was no-actioned. There is no evidence that any
police reports were generated for that case. Based upon
t he no-action status of the case, it is not unreasonable
to conclude that no police reports were generated. Mere
speculation by the Defendant is insufficient. The
Def endant has not in any way indi cated what the possible
rel evance of the 1986 no-actioned case is and therefore,
there is no apparent prejudice.

In conclusion, this Court specifically finds that
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the various agencies over which this Court has

jurisdiction, have conplied with their obligations to

provide all public records to the Defendant and that any
delay in doing so are directly attributable to the

Defendant’s failure todiligently pursue his requests for

t hose docunents. As no new grounds alleged can be

attributed to the docunents provided after the filing of

the Defendant’s initial Mtion on August 15, 1995, there

is also clearly no prejudice to the Defendant.

Therefore, Caimll is hereby Deni ed.

(PCR I'l, 350-53).

Appel | ant argues that he alleged in his notion that the M am
Pol i ce Departnment failed to provide himw th certain docunents, and
that this claimis not clearly rebutted by the record just because
the trial court finds that his trial counsel was previously
provi ded t hese records (1B 57). However, the record does showw th
as much certainty as is possible that appellant did receive these
records. In the State’s response to appellant’s anended notion
the Assistant State Attorney certified that her office had conplied
wi th appellant’s public records request and that the subject public
records either were provided to appellant by her office, were
admtted as exhibits at trial or, as to appellant’s 1986 arrest
records, do not exist® (PCR 1, 198-200). This response was filed
on or about August 12, 1996, and the Huff hearing did not take

pl ace until Septenber 12, 1996 (PCR IIl, 519-533). As this Court

S Atrial court does not abuse its discretion by failing to
order the production of records when there has been no
denonstration that they exist. Mills v. State, 684 So. 2d 801, 806
(Fla. 1996).
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has noted, one function of the Huff hearing is to all ow a def endant
to be heard on the status of his public records requests. Mordenti
v. State, 711 So. 2d 30 (Fla. 1998). However, even in the face of
the State’s response to these clains, appellant nade no further
effort at the Huff hearing to obtain these docunents (PCR 111, 519-
33). This Court holds that when a postconviction novant is
dissatisfied with a response to any requested access to records, he
or she must pursue the issue before the trial judge or that issue
is waived. Lopez v. State, 634 So. 2d 1054, 1058 (Fla. 1993).
Since appellant failed to raise this issue during the Huff hearing,
he wai ved further review by this Court.
B. STATE ATTORNEY’'S OFFICE/ATTORNEY GENERAL’S OFFICE

When appellant filed his initial notion to vacate on August
15, 1995 (PCS I, 142), he clained public records violations by the
Dade County Ofice of the State Attorney, the Ofice of the
Attorney General, and the Cty of Mam Police Departnent, anong
others (PCS 1, 37). The docunents at issue as to the Ofice of the
State Attorney were:

Four tel ephone nessages.

Ei ght een pages of penalty phase cl osi ng notes.

El even pages of trial testinony outlines.
Thirty-six pages of jury selection and trial notes.
Seventy-three pages of trial notes.

Fi ve pages of notes fromnotion to suppress.

ouhkwnhE

4 The State Attorney did turn over these docunents to
appel lant (PCS 11, 309).
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7. Seventy-three pages of deposition notes.

8. Seven pages of deposition notes.

9. Twenty-three pages of m scellaneous notes re: strategy,
W t nesses, preparation.

(PCS 11, 377). The State Attorney’s position was that these
docunents were not public records. Id. The docunents at issue
fromthe Ofice of the Attorney General were also notes (PCR I
443/ 11) .

These issues were heard on May 17, 1996 (PCR I1, 390), where
the trial court decided to make an in canmera inspection of the
subj ect docunents and requested briefs fromall parties (PCR III
439-40). These nmenoranda are found at (PCS I, 299-317).
Subsequently, at a hearing on June 19, 1996, the trial court
indicated that he had reviewed the docunents from the State
Attorney and Attorney Ceneral and ruled that none were public
records except one tel ephone nmessage (PCR I11, 499). In denying
appel lant’s anended claim the trial court wote:

The Defendant cl ai ns that he has been deni ed access
to files and records and that certain records, sone of
whi ch he has item zed, have not been provided to him

This Court finds this claimto be neritless and
somewhat of a surprise as this Court held a hearing
regarding the production of the files requested by the
Def endant . The State Attorney’'s Ofice, the Attorney
CGeneral’s Ofice and the City of Mam Police Departnent
turned over their conplete files to the Defendant on or
bef ore June 6, 1996, except those docunents specified and
listed for the Defendant and which this Court reviewed
in-canera and determned did not constitute Public
Records (with the exception of notes on the back of one
t el ephone nmessage which this Court found di d not probably
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qualify as a Public Record, but did turn over to the
Def endant ) .

(PCR I, 350).

Appel I ant now clains that the trial court conducted a legally
insufficient in camera inspection of these records, because he
failed to conpare the subject “notes” with sonme final product
emanating fromthese notes (I B 58). However, these docunents are
not itens that fall wunder the definition of a public record.
Handwitten notes of depositions or trial notes or strategy notes
are clearly “notes fromthe attorneys to thensel ves designed for
their own personal use in renenbering certain things,” and are not
public records. ILopez v. State, 696 So. 2d 725 (Fla. 1997); State
v. Kokal, 562 So. 2d 324, 327 (Fla. 1990). Nor are notes of the
State Attorney’s investigations. Atkins v. State, 663 So. 2d 624,
626 (Fla. 1995). These docunents are sinply not “records” that
were prepared with the intent of perpetuating or formalizing
know edge. Shevin v. Bryon, Harless, Schaffer, Reid & Associates,
Inc., 379 So. 2d 633 (Fla. 1980). See also Roberts v. Butterworth,
668 So. 2d 580, 581 (Fla. 1996).

As to the notes withheld from the Ofice of the Attorney
Ceneral, these also are not public records for the above reasons.
Furthernore, these records are exenpt as work product until
execution of sentence or inposition of a life sentence. 8

119.07(3)(1), Fla. Stat. (1995); Roberts v. Butterworth, 668 So. 2d
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580, 581 (Fla. 1996).

Appel I ant argues that the only way to determ ne whet her a note
is or is not a public record is to conpare it with sone final
version of this informtion. However, not one case cited by
appel I ant supports this proposition. Cearly, the trial court can
make this evaluation w thout having to conpare a note wth sone
final report. A good exanple of this is in the Kokal opinion,
where this Court quoted from Orange County v. Florida Land Co., 450
So. 2d 341, 344 (Fla. 5th DCA 1984), where the trial court
eval uated whether certain notes were public records. Nowhere in
that opinion did the trial court indicate that it conpared the
notes to sone final product, and nowhere did this Court indicate
that such a procedure is required.

Si nce the docunents at i ssue have either al ready been provi ded
to appellant, do not exist or are not public records, the trial
court did not abuse its discretion by not requiring their
pr oducti on.

POINT V
PSYCHOLOGICAL COERCION

In his anended notion to vacate, appellant alleged that the
State failed to disclose, or defense counsel failed to investigate
and present, evidence that the Governnent deceived him into
returning to Florida by taking advantage of his nental disease
t hrough repeated tel ephone calls and by (1) indicating that they
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wanted to help him (2) assuring him that they would keep the
matter confidential; and (3) befriending him (PCR I, 76-78).
Appel | ant argues that the Governnent’s conduct i s so egregious that
it denied appell ant due process.

In his notion, however, appellant failed to allege that
def ense counsel did not have the information and could not have
obtained it by due diligence -- one of the Brady prongs. Nor did
he al | ege that counsel had the information, but failed to use it to
the prejudice of appellant’s defense -- a requirenment under
Strickland. By making a single-sentence conclusory statenent
enconpassi ng nutual ly exclusive clains, appellant failed to state
a prima facie claimfor relief. See Roberts v. State, 568 So. 2d
1255, 1259 (Fla. 1990)(conclusory allegations that counsel
i neffective do not warrant evidentiary hearing); Ragsdale v. State
23 Fla. L. Wekly S544 (Fla. Oct. 15, 1998)(evidentiary hearing
properly deni ed where defendant failed to assert in notion that he
could not have obtained records hinself through due diligence or
how t he outcome would have been different had the evidence been
i ntroduced).

Regardl ess, each of the facts appellant now all eges, about
conversations prior to his return to the United State, was
testified about at trial (See |Issue | B 4 above). Detective Cadavid
testified that appellant’s brother told them that appellant had
psychi atric problens and that he offered to arrange for appellant’s
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return to the United States (SR2, 14-16). In regard to the
prom sed “confidentiality,” Detective Martinez testified that this
was only in terns of nmedia coverage (RI11, 353). Detective Cadavid
also testified that he told appellant that he would help himwth
the required docunentation and plane fare (SR2, 8). Appellant has
not all eged any new materi al that was unknown at the tinme of trial.
Moreover, on direct appeal appellant did raise Miranda iSsues
relative to government conmmuni cations prior to his returning to the
Unites States. Arbelaez v. State, 626 So. 2d 169 (Fla. 1993).
Thus, this issue should or could have been rai sed on direct appeal
and is clearly not a proper ground for a notion for post-conviction
relief, and as such is procedurally barred. Rose v. State, 675 So.
2d 567, 569 n.1 (Fla. 1996); Harvey v. Dugger, 656 So. 2d 1253
(Fla. 1995) (finding nost of claim21(a) procedurally barred because
def endant had attacked confession on direct appeal and coul d have
made additional argunments then). To the extent appellant phrases
the issue as one of ineffective assistance of counsel or a Brady
violation, it is inappropriate to recast a barred claimas one of
i neffective assistance of counsel in order to escape the bar.
Medina v. State, 573 So. 2d 293, 295 (Fla. 1990).

In denying appellant relief, the trial court wote:

The Defendant clains that the governnent “took advant age

of M. Arbelaez’ nental infirmties when psychol ogically

coercing him to return to the Unites States from
Col onmbi a.”
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The government’s actions in negotiating the
Defendant’s return to the Unites States were presented
for the jury' s consideration and reviewed by the Florida
Suprene Court. Statenments nmade by the Defendant while in
Col onbia to Sergeant Martinez who was in Mam and the
context in which they were nade were al so presented for
review by the jury, the trial court and the Florida
Suprene Court. The actions of the governnment and the
statenents nade by the Defendant are issues that were
rai sed or should have been raised on direct-appeal and
are therefore not properly raised in a Mtion for Post-
Conviction Relief. This Court also notes that there is
nothing contained in the record, nor any evidence
submtted by the Defendant in his Mtion to support his
claim of inproper police conduct and/or psychol ogica
coer ci on, The Defendant’s claim is therefore also
legally insufficient and without nerit.

Claim VIl is hereby Denied as procedurally barred
and alternatively is legally insufficient and w thout
merit.

(PCRI1, 363-4). This ruling was proper.

Even if the clai mwere not procedurally barred and/or legally
insufficient, it is nonetheless without nerit. Appellant’s alleged
personal characteristics, standing al one, are never dispositive of
t he voluntariness of his waiver or confession; there nust also be
an elenment of police overreaching such as threats or prom ses.
Colorado v. Connelly, 479 U.S. 157, 107 S.C. 515, 93 L.Ed.2d 473
(1986). Appellant clains that this overreaching is psychol ogi cal
coercion by nmeans of deception. Again, appellant alleges that this
deception was by befriending appellant and offering to help him
with the situation. However, in terns of the voluntariness of a

confession, police deception does not render a confession
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involuntary per se. State v. Cayward, 552 So. 2d 971 (Fla. 2d DCA
1989). Florida courts routinely uphold confessions resulting from
m sl eadi ng statenents made by the police to suspects. Id. For
exanple, msrepresentations of fact do not require suppression
State v. Moore, 530 So. 2d 349 (Fla. 2d DCA 1988). Even
fabrication of the true nature of the evidence does not anmount to
coer ci on. Burch v. State, 343 So. 2d 831 (Fla. 1977). Mor e
inportantly, offers of help, so long as not specifically nmade in
exchange for a confession, and befriending the defendant do not
anount to coercion. Cannady v. State, 427 So. 2d 723, 727-28 (Fl a.
1983). Cearly, if this conduct does not invalidate a confession,
the conduct alleged would not be so egregious as to violate due
process. Thus, this claimwas properly summarily deni ed.
POINT VI
IMPARTIALITY OF JURY

Appel lant states that trial counsel was ineffective for
allowwng M. Kelly to sit as an alternate, after having struck M.
Kelly using one of his perenptory challenges (1B 63). M. Kelly
was di scharged when the jury retired to deli berate and t ook no part
in the deliberations (SR VI 954-956). He also took no part in the
penal ty- phase deliberations (SR VII, 1057-58). Mor eover, the
record reveals that counsel allowed M. Kelly to sit as an
al ternate, because the trial court would have ot herw se proceeded
with only one alternate to avoid interview ng a new panel (SR I

268/ 3). Under these circunstances, appellant failed to prove both
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prongs of Strickland and this claimwas properly sumarily deni ed.
POINT VII
DIRECT APPEAL RECORD

In the anended notion to vacate, although appellant all eges
that a conplete trial transcript is necessary for appell ate counsel
to be effective, appellant never alleges that counsel was
ineffective for failing to ensure that a conplete trial transcript
was part of the record (PCR I, 79-82). On appeal, however,
appel lant’ s sol e argunent is that trial counsel was i neffective for
failing to raise this issue on direct appeal (IB 65). Appellant
may not meke different argunents on appeal than he nekes bel ow.
Tillman v. State, 471 So. 2d 32,35 (Fla. 1985).

In response to appellant’s anended notion, the State argued
that this issue could have been raised on direct appeal, but was
not, and is therefore procedurally barred, citing to Delap v.
State, 350 So. 2d 462 (Fla. 1977) and Buenocano v. Dugger, 559 So.
2d 1116 (Fla. 1990). The trial court denied the claimon this
basis but also denied it on the basis of being legally
insufficient, witing:

This Court also notes that counsel has failed to

articulate what attenpts, if any, he has nade to obtain

t hese transcripts. He has also failed to allege what

prejudice, if any, his client has suffered.

(PCR 364).

The trial court properly denied this claimsunmarily, since
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appel l ant could have raised it on direct appeal. Wen grounds are
rai sed on a 3.850 which could or should have been raised on direct
appeal, they are procedurally barred and cannot be raised in a
postconviction relief notion. Rose v. State, 675 So. 2d 567, 569
n.1 (Fla. 1996); Harvey v Dugger, 656 So. 2d 1253 (Fla. 1995).
Further, raising a different argunent in a rule 3.850 notion to
relitigate an issue raised and rejected on direct appeal is
I nappropriate. Medina v. State, 573 So. 2d 293, 295 (Fla. 1990);
Brown v. State, 596 So. 2d 1026 (Fla. 1992). An attenpt to
relitigate a procedurally barred claimby couching it in terns of
ineffective assistance of counsel is also barred. Vvalle v. State,
705 So. 2d 1331, 1336 n.6 (Fla. 1997). Allegations of ineffective
assistance cannot be used to circunvent the rule that
post convi cti on proceedi ngs cannot serve as a second appeal. Medina
v. State, 573 So. 2d 293, 295 (Fla. 1990).

To the extent this Court considers appellant’s ineffectiveness
al l egations, they are wthout nerit. Appellant failed to establish
any error that occurred in those m ssing pages. Cf. Hardwick v.
Dugger, 648 So. 2d 100, 105 (Fla. 1994); Ferguson v. Singletary,
632 So. 2d 53, 58 (Fla. 1993); Turner v. Dugger, 614 So. 2d 1075,
1079-80 (Fla. 1992). Therefore, appellant failed to establish
deficient conduct or prejudice under Strickland

POINT VIII

ADMISSION OF PHOTOGRAPHS
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In his anended notion, appellant alleges that the State was
permtted to i ntroduce gruesone photographs of the victims body,
which were not relevant and were highly prejudicial. The tria
court ruled that this claim was insufficiently pled, because
appellant failed to specify which of the photographs introduced
were not objected to by his attorney, so that his claim of
i neffective assi stance of counsel could be reviewed (PCR 11, 365).
The trial <court also indicated that she had reviewed the
phot ographs and that they were clearly relevant and that their
probative val ue outwei ghed any prejudicial effect upon the jury
(PCR 11, 365-66). Appell ant indicates that the subject
phot ographs were admtted in pages 310-316 of the record (PCR I
84; 1B 65). This was during the testinony of the crine scene
technician, Hector Infante. During this testinmony, exhibits 1-A,
1-B, 1-C, 1-D, 1-E and 1-F were adm tted into evidence as Exhibits
1, 2, 3, 4, 5 and 6 respectively (SR 11, 310/9, 312/20). Prior to
the adm ssion of 1-F, defense counsel objected on the basis that it
depicted the victim s body and was prejudicial; this objection was
overruled (SR I'l, 311/15-312/15). Subsequently, when additiona
phot ographs of the body of the victimwere offered into evidence
(-G 1-H and 1-1), defense counsel also objected to their
adm ssion (SR I'l, 314/7-317/15). The trial court ruled that 1-G
was adm ssi bl e, al though the witness coul d not expl ai n the cause of
the injury it revealed (SR I1, 315/6), and that 1-H and 1-1 were
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rel evant and not excessively gruesonme (SR 11, 315/20). They were
admtted as Exhibits 7, 8 and 9 (SR I, 3167/12).

The only phot ographs not objected to were 1-A (#1), 1-B (#2),
1-C (#3), 1-D (#4), and 1-E (#5). Al t hough the record is not
terribly clear as to #1, it appears to be a phot ograph of the dock
area where the victimwas taken after having been recovered from
the water (SR I'l, 309/14-310/16). This is certainly consistent
wi th phot ographs admtted as #2-#5, which are found at pages 110-
113 of volunme |I of the record on direct appeal. These photographs
are nerely generic photos of the surrounding area and contain no
part of the victims body. Photographs #6-9, however, do show the
victims body (R |, 114-117); however, defense counsel objected to
their adm ssion. Wth the exception of #9, none of these pictures
of fer cunmul ative informati on, and #9 was of f ered because it was the
only full-length picture of the victim (SR I, 316/7).

The trial court was correct to i npose a procedural bar to this
claim (PCR 1I1, 365). Agai n, when grounds, such as the
adm ssibility of photographs, could or shoul d have been raised on
di rect appeal, they are procedurally barred and cannot be raised in
a postconviction relief notion. Rose v. State, 675 So. 2d 567, 569
n.1 (Fla. 1996); Harvey v Dugger, 656 So. 2d 1253 (Fla. 1995).
Moreover, appellant’s attenpt to relitigate this procedurally
barred claimby couching it in ternms of ineffective assistance of
counsel is also barred. VvValle v. State, 705 So. 2d 1331, 1336 n.6

64



(Fla. 1997). Allegations of ineffective assistance cannot be used
to circunmvent the rul e that postconviction proceedi ngs cannot serve
as a second appeal. Medina v. State, 573 So. 2d 293, 295 (Fla.
1990) .

Furthernore, both clains are clearly rebutted by the record
and sunmary deni al was proper on this basis. Kennedy v. State, 547
So. 2d 912 (Fla. 1989). Forenost, persons who nurder others should
expect to be confronted wth evidence of their acconplishnents.
Henderson v. State, 463 So. 2d 196, 200 (Fla.), cert. denied, 473
U.S. 916 (1985). See also Jones v. State, 648 So. 2d 669 (Fla.
1994), cert. denied, 515 U.S. 1147 (1995)(finding no abuse of
discretion in admtting photographs that “were relevant either to
show the condition and | ocation of the body when di scovered, or to
assist the nedical examner in explaining the condition of the
victims clothing or the nature of his injuries and the cause of
death.”); Preston v. State, 607 So. 2d 404, 410 (Fla. 1992)(“The
fact that photographs are gruesone does not render their adm ssion
an abuse of discretion.”). Clearly, the photographs of the
victims body were relevant to show the condition of the body and
to explain the cause of death

Further, the record clearly rebuts any allegation that trial
counsel failed to preserve the issue for appellate review. He
objected to every photograph that depicted the victims body.
Al so, to the extent that appellant alleges ineffective assistance
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of appellate counsel when appellant stated in his brief that it
“was trial counsel’s duty to raise this issue on appeal,” a rule
3.850 motion is the incorrect vehicle. Fla. R App. P
9.140(j)(1). Summary denial of this claimwas proper.
POINT IX
FAILURE TO OBJECT BELOW

Appel I ant argues that trial counsel’s failure to object to the
followng matters constitute ineffective assistance of counsel.
A.  AUTOMATIC AGGRAVATOR

Appel I ant argues that the felony nurder instruction acts as an
unconstitutional autonmatic aggravating circunstance, and that tri al
counsel was ineffective for failing to object on this basis to the
i nstruction. The trial court found that this claim was
procedurally barred, in that it was not raised at trial or on
direct appeal (PCR 11, 366). The trial court also found that this
claimfailed on the merits. I1d

Agai n, based on the cases cited above, this clai mwas properly
barred because it could or should have been raised at trial or on
di rect appeal and was not. Appellant’s attenpt to couch this claim
in ternms of ineffective assistance of counsel does not circunvent
this bar.

Mor eover, this Court has repeatedly rejected appellant’s claim

that the felony nurder instruction acts as an autonati c aggravator.
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Blanco v. State, 706 So. 2d 7, 11 (Fla. 1977); Johnson v. State,
6609 So. 2d 637, 647 (Fla. 1995). Therefore, appellant has not
denonstrated either deficiency or prejudice, and his allegation of
i neffective assistance of counsel is legally insufficient. The
cl ai mwas properly denied. Melendez v. State, 612 So. 2d 1366, 1369
(Fla. 1992).
B. HEINOUS, ATROCIOUS, OR CRUEL INSTRUCTION

Appel l ant also argues that the State failed to prove the
exi stence of this circunstance, that the instruction for this
circunstance i s unconstitutionally vague, and that defense counsel
was ineffective for failing to object to the instruction.

In denying this claim the trial court stated:

As there was no challenge at trial or on direct
appeal to the instruction which was subsequently held
i nproper in Espinosa v. Florida, 112 S.C. 2926, 2928
(1992), this claimis procedurally barred. On appeal,
the Defendant only argued that the facts did not
establish this factor, an argunent that was rejected by
the Florida Suprenme Court. See Arbelaez v. State, 626
So. 2d at 176-177.

The Defendant cannot avoid the procedural bar by
couching his argunent in ternms of ineffective assistance
of counsel. See Knight v. Dugger, 574 So. 2d 1066 (Fl a.
1990); Blanco v. Wainwright, 507 So. 2d 1377 (Fl a. 1987).

The Defendant alleges that the Defendant’s tria
attorney who is charged with the responsibility of
knowi ng the |l aw, was deficient. Espinosa was, however,
decided in 1992, while the Defendant was tried and
sentenced in 1991. Therefore, the Defendant’s attorney
cannot be held to have been deficient in his know edge of
a finding not reached wuntil one vyear after his
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representation of the Defendant.
(PCR |1, 372).

This claim was properly denied. In regard to whether the
record supports a finding of this circunstance, this issue was
rai sed and rej ected on direct appeal ; therefore, it is procedurally
barred. VanpPoyck v. State, 694 So. 2d 686, 698 (Fla. 1997). In
regard to the vagueness of the instruction, again, this claimwas
properly barred because it could or should have been raised at
trial or on direct appeal and was not. Medina v. State, 573 So. 2d
293, 295 (Fla. 1990). Couching this claimin terns of ineffective
assi stance of counsel does not circunvent this bar. Id.; Harvey v.
Dugger, 656 So. 2d 1253 (Fla. 1995)(counsel cannot be deened
ineffective for failing to object to instructions the validity of
whi ch have been previously upheld).

Even if this Court were to find that counsel were deficient
for failing to object to this instruction, there would be no
prejudi ce under Strickland. The evidence presented at trial
clearly established that this circunstance woul d have been found to
exi st under any definition of its terms. See State v. Salmon, 636
So. 2d 16, 17 (Fla. 1994). As this Court wote in its opinion on
di rect appeal:

The record in the i nstant case supports the trial judge’s

finding of the heinous, atrocious, or cruel aggravating

ci rcunst ance beyond a reasonabl e doubt. Both the nedi cal
exam ner’s testinony and Arbel aez’s own statenents show
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such additional acts as to set this nurder apart fromthe
norm of capital felonies.

The record shows that Arbel aez beat and strangl ed
the child before throwing himoff the Powell Bridge. At
trial, Pedro Sal azar testifiedthat Arbel aez confessed to
hi mshortly after killing the child. According to Pedro
Sal azar, Arbelaez stated that he shook the child, and

that “he squeezed the boy’'s neck.” Pedro Sal azar’s
testinmony was corroborated by the nedical examner’s
testi nony. The nedical examner testified that the

child's injuries were consistent with strangulation.
Further, the nunerous bruises along the right and |eft
sides of the child s body and the |linear abrasions and
rectangul ar bruises on the child' s head and face show
that the child was knocked or pressed into sonething.
These injuries are consistent with the damage found
i nside Arbelaez’s car. Mreover, the nedical exam ner
found that the bruises to the child s body and choki ng on
t he neck were recent injuries that occurred while the
child was alive, but shortly before death. The record
shows that Arbel aez severely beat and choked the child
before throwng himoff the bridge. |In addition to the
brui ses on the child s body, the record shows that the
child was conscious at the tinme Arbelaez threw him off
the bridge. Arbelaez’ s statenents showthat he called to
the child and that the child lifted his arms up to be
pi cked up. Arbel aez reached down pi cked up the child and
threw him off the bridge into the water seventy feet
bel ow. The nedi cal exam ner found the child s lungs were
hyper inflated and filled with bl ood and frothy materi al
which resulted from asphyxiation associated with both
strangul ati on and drowni ng. W find that these facts
show beyond a reasonable doubt the existence of the
aggravating circumnmstance.

Arbelaez v. State, 626 So. 2d 169, 176-77 (Fla. 1993).

C

COLD, CALCULATED AND PREMEDITATED INSTRUCTION

Appel | ant argues that the instruction given by the trial court

is unconstitutionally vague in violation of Jackson v. State,
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So. 2d 85 (Fla. 1994), and that to the extent trial counsel did not
object to this instruction he was ineffective. The trial court
found this claimprocedurally barred, in that it was not raised at
trial or on direct appeal (PCR 11, 368).

Agai n, based on the cases cited in the previous issue, this
claim was properly barred because it could or should have been
raised at trial or on direct appeal and was not, and now couchi ng
this claimin terns of ineffective assistance of counsel does not
circunvent this bar. Medina v. State, 573 So. 2d 293, 295 (Fl a.
1990); Harvey v. Dugger, 656 So. 2d 1253 (Fl a. 1995) (counsel cannot
be deened ineffective for failing to object to instructions the
validity of which have been previously upheld).

The trial court also found this claimlegally insufficient, in
that (1) it failed to proffer what evidence or what argunents coul d
have been offered in addition to those that were offered had the
[imting instructions nowrequired been given; (2) appellant failed
to all ege what prejudice he suffered; and (3) appellant failed to
denonstrate that there is a reasonabl e probability the result would
have been different had the instruction now required been given
(PCRI1, 369). This was a correct ruling, in that a defendant may
not sinply file a motion for postconviction relief containing
conclusory allegations that his trial counsel was ineffective and
then expect to receive an evidentiary hearing. Kennedy v. State,
547 So. 2d 912, 913 (Fla. 1989).

70



Finally, the trial court also found that even if she had been
required to review this claimon the nerits, it would also fai
stating:

A review of the record reveals that when the Defendant
commtted the murder of five (5) year old Julio Rivas, he
did so wwth calm and cool reflection. The evi dence
established a careful plan or prearranged design to
commt the nurder, and that the nurder was executed with
“hei ghtened preneditation” with no justification which
could have rebutted the cold and cal cul ati ng nature of
the Defendant’s acts. The Defendant carefully thought
out and planned the nmurder of Julio Rivas to avenge his
nmot her. He sought to hurt Julio’ s nother for daring to
| eave him and for seeing another man. The Def endant
believed that the way to destroy Julio’s nother was to
drown her son Julio. The Defendant’s actions were not
the product of a sudden and uncontrol |l abl e outburst of
enoti on. He planned and plotted his revenge, waiting
until the followng norning to lure Julio away from his
nmot her, and then to drive himto the beach and onto the
bridge. Despite his deadly intentions, the Defendant had
the presence of mnd to carefully conceal his actions.
Before exiting his car, he popped open the hod so that
any passing vehicle would believe he was a disabled
not ori st and not become concerned about his stoppi ng upon
the bridge. Before hurtling this trusting five (5) year
old child into the waters bel ow, the Defendant beat him
and strangled Julio to ensure that he would not survive
his plunge into the sea and to enphasi ze the nessage to
hi s not her. The Defendant then casually drove away,
abandoned the car after trying to burn it and went to a
friend s house where he showered, changed his clothes,
borrowed noney and left Mam for Puerto Rico where he
hid until he could obtain noney fromhis famly so he
could fly to Col onbi a.

The Jury, who recommended a sentence of death by a
vote of 11-1, clearly felt that the dissolution of a 3 %
month relationship was hardly a legal or noral
justification for the cal cul ated preneditated nurder of
a five(5) year old child. The pain and terror this child
endured to avenge the termnation of this short
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rel ati onship clearly wei ghed heavily agai nst t he pain and
anger the Defendant may have suffered over his |oss.

The Defendant has failed to allege or denobnstrate
that had his attorney objected to the wording of the
instructions given to the Jury and that if the court had
read the |limting instructions now approved by the
Suprene Court, that the Jury woul d not have recomended
and the Court woul d not have i nposed a sentence of death
upon the Defendant. Having failed to neet this burden
under the Strickland test, the Defendant’s Mtion is
Deni ed.

The final argunment nmade by the Defendant is that his
attorney failed to argue this issue to the Jury. Thi s
allegation is disputed by the record as the Defendant
argued at trial that the facts did not establish this
aggravating factor, an argunent whi ch was rej ected by the

jury and on appeal by the Florida Suprene Court. See
Arbelaez v. State, 626 So. 2d at 177.

(PCR 11, 370-71). The opinion of this Court generally reiterated
t he above comments by the trial court, but additionally referenced
a conmment nmade by appellant, “the best way to get back at Latin
wonen is through the children.” Id.

Simlar to the above sub-issue, no prejudice has been
denonstrated. On this record, there is no reasonable possibility
the giving of the challenged instruction contributed to the jury’s
recommendation of death, and clearly made no difference to the
trial court. State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986). The
evidence presented at trial <clearly established that this
ci rcunst ance woul d have been found to exist under any definition.

D. STATUTORY LANGUAGE
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Appel l ant argues that at the tine of his sentencing, the
| anguage of 8 921.141(5), Fla. Stat. (1991), which defined the CCP
and HAC circunstances, was unconstitutionally vague and over broad,
and to the extent that counsel failed to object to such he was
ineffective. The trial court correctly inposed a procedural bar,
inthat this claimwas not raised at trial, sentencing or on direct
appeal (PCR 11, 376). Rose v. State, 675 So. 2d 567, 569 nl (Fl a.
1996); Harvey v Dugger, 656 So. 2d 1253 (Fla. 1995). Mor eover ,
appellant’s attenpt torelitigate this procedurally barred cl ai mby
couching it in terns of ineffective assistance of counsel is also
barr ed. Valle v. State, 705 So. 2d 1331, 1336 n.6 (Fla. 1997).
Al l egations of ineffective assistance cannot be used to circunvent
the rule that postconviction proceedi ngs cannot serve as a second
appeal. Medina v. State, 573 So. 2d 293, 295 (Fla. 1990).

Furthernore, this Court has rejected this claimrepeatedly.
Fotopoulos v. State, 608 So. 2d 784 (Fla. 1992); Klokoc v. State,
589 So. 2d 219, 222 (Fla. 1991); Brown v. State, 565 So. 2d 304
(Fla.), cert. denied, 111 S.C. 537 (1990); Henyard v. State, 689
So. 2d 239 (Fla. 1996).

E. EDDINGS/LOCKETT

In his anended notion, appellant argued that the trial court
refused to consider his epilepsy as a nonstatutory mtigating
circunstance (PCR I, 90-93).

In her order denying relief, the trial court stated:
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The particular aggravating circunstance that the
Def endant argues was not considered and found by the
trial Court is the Defendant’s epilepsy. The issue of
the Defendant’s epilepsy was argued by the Defendant’s
trial counsel, considered by the trial Court and raised
on direct appeal. Therefore, the Defendant’s claimis
both procedurally barred and without nerit, and as such
i s hereby Deni ed.

(PCR I, 366-67).

In its opinion, this Court wote:

Mor eover, the record shows that Arbel aez’ s epilepsy did

not play a part in the nmurder. There is no evidence that

Arbel aez suffered an epileptic attack i mredi ately before

or during the murder. Thus, we find that the trial court

properly rejected the assertion that Arbel aez’s epil epsy

was a mtigating circunstance.
Arbelaez v. State, 626 So. 2d 169, 178 (Fla. 1993).

Since this clai mwas considered and rejected on direct appeal
it is procedurally barred. VanPoyck v. State, 694 So. 2d 686, 698
(Fla. 1997). It is also conclusively rebutted by the record
therefore, summary deni al was proper. Kennedy v. State, 547 So. 2d
912 (Fla. 1989). Appellant’s attenpt to relitigate this
procedurally barred claimby couching it in ternms of ineffective
assi stance of counsel is also barred. Valle v. State, 705 So. 2d
1331, 1336 n.6 (Fla. 1997).
F. CALDWELL

Appel l ant argues that the jury was msled by coments that

m nim zed the i nportance of their rolesinregardto its sentencing

function. 1In denying relief, the trial court inposed a procedural
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bar, because this issue was not raised at trial, the sentencing
proceedi ng or on direct appeal. This was a correct ruling. This
Court has repeatedly held that when this claimis not raised bel ow,
it is procedurally barred from consideration in postconviction
proceedi ngs. King v. Dugger, 555 So. 2d 355 (Fla. 1990); Atkins v.
Dugger, 541 So. 2d 1165 (Fla. 1989); Bertolotti v. State, 534 So.
2d 386 (Fla. 1988). As for appellant’s claim that counsel was
ineffective for failing to object below appellant’s assertion is
merely conclusory and has failed to denonstrate either deficiency
or prejudice. Therefore, it is legally insufficient and summary
deni al was correct. Kennedy v. State, 547 So. 2d 912 (Fla. 1989).
Again, appellant’s attenpt to relitigate this procedurally barred
claimby couching it in ternms of ineffective assistance of counsel
is also barred. Vvalle v. State, 705 So. 2d 1331, 1336 n.6 (Fla.
1997) .

Moreover, this Court has repeatedly rejected Caldwell cl ai ns.
E.g., Sochor v. State, 619 So. 2d 285, 291-92 (Fla. 1993)(Florida’'s
standard jury instructions fully advise the jury of the inportance
of itsrole). Therefore, counsel cannot be ineffective for failing
to raise a nonneritorious claim See Chandler v. Dugger, 634 So.
2d 1066, 1067 (Fla. 1994).

G BURDEN SHIFTING

Finally, appellant argues that both the prosecutor and the

trial court inproperly shifted to appellant the burden of proving
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that |ife was the appropriate penalty. Again, the trial court
i nposed a procedural bar, because this issue was not raised on
direct appeal (PCR 11, 374-75). Sunmary denial was correct on this
basis. This Court has repeatedly held that when this claimis not
raised below, it is procedurally barred from consideration in
post convi cti on proceedi ngs. King v. Dugger, 555 So. 2d 355 (Fl a.
1990); Swafford v. Dugger, 569 So. 2d 1264 (1990); Roberts v.
State, 568 So. 2d 1255 (Fla. 1990); Atkins v. State, 541 So. 2d
1165 (Fla. 1989). Again, appellant’s attenpt to relitigate this
procedurally barred claimby couching it in ternms of ineffective
assi stance of counsel is also barred. Vvalle v. State, 705 So. 2d
1331, 1336 n.6 (Fla. 1997). Regardless, this Court has repeatedly
rejected this claim E.g., Brown v. State, 565 So. 2d 304, 308
(Fla. 1990).
POINT X
ONE-YEAR TIME LIMIT FOR FILING A 3.851 MOTION

Appel  ant argues that the requirenent under Fla. R Cim P.
3.851, requiring himto file his notion for post-conviction relief
prior to the two-year time limt allowed other non-death row
inmates, violates his rights to due process, equal protection and
reasonabl e access to the courts. This argunent has been repeatedly
rejected by this Court. Koon v. Dugger, 619 So. 2d 246 (Fl a.
1993); Roberts v. State, 568 So. 2d 1255 (Fla. 1990); cave v.
State, 529 So. 2d 293 (Fla. 1988). In her order denying relief,
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the trial court also noted that appellant’s conviction and sentence
becane final in 1993 and that Defendant actually had three years to
pursue his clains (PCR 11, 354).
POINT XI
CONSTITUTIONALITY OF FLORIDA’S DEATH PENALTY STATUTE

Appel lant argues that Florida’s death penalty statute is
unconstitutional on several bases. The trial court denied relief
on the basis that none of these issues had been raised bel ow and
were therefore procedurally barred (PCR |1, 376). That was a
correct ruling. See San Martin v. State, 705 So. 2d 1337 (Fla
1997).

Moreover, this Court has previously rejected each of these
bases as neritless. Blanco v. State, 706 So. 2d 7 (Fla. 1997);
Pooler v. State, 704 So. 2d 1375 (Fla. 1997); Hunter v. State, 660
So. 2d 244 (Fla. 1995); Fotopoulos v. State, 608 So. 2d 784 (Fla.
1992); Lightbourne v. State, 438 So. 2d 380 (Fla. 1983); and Booker
v. State, 397 So. 2d 910 (Fla. 1981).

Again, appellant’s attenpt to relitigate this procedurally
barred claimby couching it in terns of ineffective assistance of
counsel is also barred. Valle v. State, 705 So. 2d 1331, 1336 n.6
(Fla. 1997).

POINT XII

INNOCENCE OF THE DEATH PENALTY
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Appel  ant argues that he is “innocent of the death penalty”,
because of the three aggravating circunstances relied upon by the
j udge, two (HAC and CCP) are unconstitutionally vague and the third
(felony murder) is an unconstitutional automatic aggravator. Each
of these issues has already been argued above and is incorporated
herein by reference.

In denying this claim the trial court also noted that
proportionality of appellant’s death sentence was raised and
rejected on direct appeal and is therefore barred (PCRI1, 377).

POINT XITI

JUROR INTERVIEWS

Appel I ant argues that Rules of Professional Conduct Rule 4-
3.5(d) (4) (Communi cation Wth Jurors) is unconstitutional, because
it restricts counsel’s ability to litigate constitutional clains
(1B 72). This claim was never presented at trial or on direct
appeal and is therefore procedurally barred. VanPoyck v. State
694 So. 2d 686, 698 (Fla. 1997). It is also purely conclusory and
therefore facially insufficient. Jackson v. Dugger, 633 So. 2d
1051 Fla. (1993).

Nonet hel ess, the rule allows juror interviews under certain
ci rcunstances. See Roland v. State, 584 So. 2d 68 (Fla. 1st DCA
1991)(finding no crimnal rule allowing for postverdict juror
interviews, but noting application for such by notion “as a matter
of practice”); Sconyers v. State, 513 So. 2d 1113 (Fla. 2d DCA
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1987) (construing crimnal rules to allow postverdict juror
i nterviews upon notion which makes a prinma facie show ng of juror
m sconduct); c¢f. Gilliam v. State, 582 So. 2d 610 (Fla.
1991) (af fi rm ng deni al of defendant’s notion to conduct postverdict
interview of jurors where defendant failed to nmake prima facie
show ng of m sconduct); Shere v. State, 579 So. 2d 86 (Fla.
1991) (af fi rm ng deni al of defendant’s notion to conduct postverdi ct
interviewof jurors; Fla. R Cv. P. 1.431(h)(“A party who believes
t hat grounds for | egal challenge to a verdict exist may nove for an
order permtting an interview of a juror or jurors to determ ne
whet her the verdict is subject to challenge.”). |f appellant had
made a prima facie showi ng of m sconduct, he could have obtai ned
juror interviews. Hs inability to neet these requirenents,
however, did not affect the constitutionality of his conviction and
sentence. Therefore, this claimwas properly deni ed and shoul d be
af firmed.

CONCLUSION

WHEREFORE, based on the foregoing argunents and authorities,
the State requests that this Honorable Court AFFIRM the tria
court’s Order denying relief.
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