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INTRODUCTION

Petitioner, THE STATE OF FLORIDA, was the prosecution in the
trial court and Appellee in the District Court of Appeal of
Florida, Third D strict. Respondent, JIMW HUDSON, was the
defendant in the trial court and the Appellant in the D strict
Court of Appeal. The parties shall be referred to as they stood in
the trial court. The synbol “Ex.” followed by a page nunber where
appropriate wll refer to the docunments contained in the appendix
to the State's Response filed in the Third D strict Court of
Appeal . The synbol “App.” Wil refer to the documents contained in

the appendix to this brief.




STATEMENT OF THE CASE AND FACTS
On December 29, 1992, the Defendant was charged by information

with armed robbery, aggravated battery and grand theft. (Ex. A) On
the same day, the State filed its Notice of Intent to Seek Enhanced
Penalty. (Ex. B)

On February 8, 1993, the Defendant entered a witten plea
agreenent. (Ex. ¢) The plea agreement provided that the State
would enter a nolle prosequi to the charges of aggravated battery
and grand theft and that the Defendant would be "sentenced wthin
the guidelines with respect to the felony charge unless he were
found to qualify as a habitual violent felony offender (which
finding the Defendant agrees not to contest) in which case that the
Def endant be subject to a period of incarceration not to exceed
twelve (12) years . . . ,” (Ex. ¢) During the plea colloquy, the
trial court reviewed each of the provisions of the plea with the
Def endant. (Ex. D)

A sentencing hearing was held on February 26, 1993. (Ex. E)
Based on his prior convictions, the court found the Defendant to be
a habitual violent felony offender. (x. E at 6, Ex. F) The
Def endant admtted that his record was pretty bad but clained that
he was "young and wild." (Ex. E at 8) The Defendant denied that

he was a violent crimnal. (Ex. E at 8) The trial court




adj udi cated the Defendant guilty of armed robbery. (Ex. E at 10;
Ex. @) The trial court sentenced the Defendant to 12 years
i mprisonnent but did not include a mninum mandatory provision in
this sentence. (Ex. E at 10; Ex. @)
On April 1, 1993, Florida Department of Corrections contacted

the trial court asking for clarification because the sentence did
not include a mininum nmandatory provision. (Ex. H) The Departnent
wr ot e:

We have set up the record in accordance wth

Florida Statutes, section 775.084 as outlined

above but could only show a 12 year mandatory

sentence. If this action is not in accordance

with the Court's intent, please provide this

office with an amended sentence which does not

sentence this offender as a habitual Violent"

fel ony offender.
(Ex. H) On July 29, 1993, the trial court held a hearing regarding
the letter. (Ex. |I) The Defendant was present and stated that he
did not want to vacate his plea. (Ex. | at 4) The State
recommended that the sentence stay as ordered. (Ex. | at 4) The
trial court neither inposed a twelve years mni mum nmandatory
sentence nor entered an amended sentence sentencing the Defendant
as a habitual felony offender rather than a habitual violent felony

of fender . Instead, the trial court remanded the Defendant to the

custody of the Departnent of Corrections pursuant to the original




negotiation between counsel and the sentence previously inposed.
(Ex. | at 4)

On May 25, 1995, the Defendant filed a notion for post
conviction relief, claimng that the trial court's inposition of a
m ni num mandatory term on resentencing breached his plea agreenent.
(Ex. J) On July 6, 1995 the trial court denied the Defendant's
motion, asserting that it had never inposed am ni nrum mandat ory
provision. (Ex. K)

On May 15, 1996, the Defendant filed a notion to correct
illegal sentence, alleging the same grounds for relief raised in
his earlier notion. (Ex. L) On June 3, 1996, the trial court denied
the Defendant's notion wthout evidentiary hearing. (Ex. M

The Defendant appealed the denial of this notion to the Third
District Court of Appeal. The Third District found that the tria
court had never inposed a mninmm mandatory provision and affirned
the trial court's denial of the Defendant's notion. (App. A)
However, the Third District stated that the Departnment of
Corrections could not enforce the mnimum mandatory provision
because the inposition of such a mninmm nandatory provision was

di scretionary and because its inposition would violate double

j eopardy. (App. A)




QUESTIONS PRESENTED

VWHETHER THE LOWER COURT ERRED | N FINDI NG THAT THE
| MPOSI TION OF A M NI MUM MANDATORY TERM I N A HABITUAL
VI CLENT FELONY OFFENDER SENTENCE WAS DI SCRETI ONARY?




SUMMARY OF THE ARGUVENT

The Legislature intended the inposition of mnimm nmandatory
provi sions in habitual violent felony offender sentences to be
mandatory. The lower court's finding that the inposition was not
mandatory was erroneous because it was based on this Court's
interpretation of the legislative history of another section of the
statute. The legislative history of that section does not apply to
the interpretation of this section, and an exam nation of the

| egislative history of this section denonstrates an intent to nake

the inposition nandatory.




AR GUVENT

THE LONER COURT ERRED | N FI NDI NG
THAT THE IMPCSITION O A M N MM
MANDATORY PROVI SION I N A HABI TUAL
VI CLENT FELONY OFFENDER SENTENCE WAS
DI SCRETI ONARY.

Section 775.084(4) (b),Fla. Stat. (1993), states:

(b) The court, in confornmity wth the
procedure established in subsection (3), may
sentence the habitual violent felony offender
as foll ows:

1. In the case of a felony of the first
degree, for life, and such offender shall not
be eligible for release for 15 years.

2. In the case of a felony of the
second degree, for a term of years not
exceeding 30, and such offender shall not be
eligible for release for 10 years.
3. In the case of a felony of the third
degree, for a term of years not exceeding 10,
and such offender shall not be eligible for
release for 5 years.
(Enphasi s added).
In interpreting this section, the Third District read the
| anguage "such offender shall not be eligible for release" as

allowng the trial court inits discretion to inpose a m ninum

mandatory term when the trial court elected to sentence a defendant

as a habitual violent felony offender.




The Third District based its holding on Zequeira v. State, 671
so. 2d 279 (Fla. 3d DCA 1996), which in turn relied upon
Wl shingham v. State, 602 So. 2d 1297 (Fla. 1992). In Walshingham
the Court held that the inposition of a habitual offender sentence
was discretionary, based upon Burdick v. State, 594 So. 24 267
(Fla. 1992). Burdick in turn relied upon State v. Brown, 530 So.
2d 51 (Fla. 1988).

In Brown, the Court was confronted with the issue of whether
the use of the word "shall" in §775.084(4) (a) required a court to
sentence a defendant as a habitual offender if he qualified. The
Court | ooked at the session laws that first added the word ‘shall"
in 1975. The Court determned that the legislature had used the
word ‘may" in the session |aw and that the word was changed to
wghall” in an editorial m stake.

In contrast, the legislative history of Chapter 88-131, Laws
of Florida, which first enacted the habitual violent felony
offender penalties, indicates that the word "shall" was used in
enacting §775.084(4) (b) (1), (2) & (3). Ch. 88-131, § 6, at 708-09,
Laws of Fla. The use of the word "shall" denonstrates that the
Legislature intended for the inposition of the mnimm mndatory
provisions to be mandatory. See City of Mam v. Save Brickell

Ave., Inc., 426 So. 2d 1100 (Fla. 3d DCA 1983); Fixel v. Clevenger,
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. 285 So. 24 687 (Fla. 3d DCA 1973). Had the Legislature intended
for the mninmm mandatory provisions to be discretionary, it would
have used the permssive word “may.”

Further, the Senate Staff Analysis of the act that became Ch.
88-131, Laws of Fla., stated that the Legislature intended the
overall length of a habitual felony offender sentence Or a habitual
violent felony sentence to be discretionary:

The maxi mum penalties which may be inposed

pursuant to this section are: third degree
felonies, 10 years; second degree felonies, 30
years: and first degree felonies, life.

Senate Staff Analysis and Economic Inpact Statement for Committee
. Substitute for Conmttee Substitute for Senate Bill 307 at 1 (Jun.

2, 1988). In contrast, the Analysis shows that the inposition of

a mninmm mandatory provision in a habitual violent felony offender

sentence was not discretionary:

Bot h habitual felony offenders and habi t ual

felony offenders would be subject to the
enhanced penal ties currently in place,

howevexr, in the ¢ase of an habitual violent
£ w mini

gentences of 5 vears for a third degree
felony, 10 yvears for a second degree felonv
and 15vears for a first degree felonv.

Id. at 2 (enphasis added). |If the Legislature had intended for the
m ni num mandatory provision of a habitual violent felony offender

. sentence to be discretionary, it could have used the type of

9




di scretionary |anguage used in discussing the overall length of the
sentence. As it did not do so, it intended the inposition of the
mnimum provision to in fact be mandatory. Thus, the lower court
erred when it found that the inposition of such provisions was
discretionary, and this Court should quash that portion of the

| ower court's opinion.
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CONCLUSION
VWHEREFORE, based on the preceding authorities and argunents,
Petitioner respectfully requests that the Court to quash the
decision of the |ower court.
Respectfully Submtted,

ROBERT A. BUTTERWORTH
Attorney GCeneral

Florida Bar Nunmber 0012068

Ofice of the Attorney General
Department of Legal Affairs
444 Brickell Ave., Suite 950
Mam, Florida 33131

(305) 377-5441

CERTIFICATE F SERVICE

| HEREBY CERTIFY that a true and correct copy of the foregoing
was mailed this Z?mday of February, 1997, to Jimmy Hudson, DC#
063803, Charlotte Correctional Institution, 33123 G| WlIlI| Road,

Punta CGorda, Florida 33955 ,

SANDRA S. G@b

Assistant Attorney General
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. NOT FINAL UNTIL TIME EXPIRES

TO FILE REHEARI NG MOTI ON L %C; ‘ ’.3 \\3 "]/\

AND, |F FILED, DI SPOSED OF.

IN THE DI STRICT COURT OF APPEAL
CF FLORI DA

TH RD DI STRICT

JULY TERM A D. 1996

-
JIMW HUDSQON, ™ *x
/fﬁpellant ' *k
Y T
vs. anda * CASE NO. 96-1927
THE STATE SE<FLGRIDAL **  LOWER
R O s TRIBUNAL NOS. 92-1731
S Lewr Appéldee. * % 92- 1563
. S 4 39
RS QS\":?
35 S §:’

Opi nion fxled November 6, 1996.

An Appeal ur,wder Fla.R.App.P. 9.14 from the Grcuit Court
for Mnroe countysr Richard J. Fow er, %%e

Jimry Hudson, in proper person.

Robert A. Butterworth, Attorney Ceneral,

00 ¢
or appellee.d'
_ RS

Before BARKDULL, NESBITT and JORGENSON, JJ.

PER CURIAM

The defendant filed a nmotion to correct illegal sentence

contending that the trial court inproperly amended his sentence

. to add a mnimm mandatory term pursuant to the habitual violent
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felony offender statute. See Fla. Stat. § 775.084 (4) (1995).
The state and the defendant had agreed that he would plead guilty

in exchange for a twelve year sentence should he be found to
qualify as a habitual violent felony offender. The presentence
i nvestigation report showed that he did so qualify and he was
sentenced to twelve years in prison. There was no nention of a
m ni num mandatory portion of the sentence in either the witten
pl ea agreement, the colloquy at sentencing or the sentencing
docunent s. After the defendant began serving his sentence, the
Department of Corrections wote to the trial judge and stated
that the sentencing docunents did not refer to a mandatory term
but they had set up the defendant's record to show a twelve year
mandatory sentence pursuant to Florida Statute section 775.084.%
The defendant filed a notion to correct illegal sentence and the
trial judge ruled that the sentence previously inposed by the
court would remain in effect.

Since the state maintains and the record shows that the
defendant's sentence has never been anended from the original
séntence i nposed, we affirm However, this affirmance is wthout
prejudice to the defendant to again challenge his sentence should

the Departnent of Corrections seek to enforce a mandatory term

1 We know of no authority for the Departmentc of o
Corrections to add additional conditions to a sentence. This is
a court function. See Slav v. Sinaletarv, 676 So. 2d 456 (Fla.

1st DCA 1996); Thomas v._Stats 612 So. 2d 684 (Fiz. 5th DCA
1993); wWilson v State, 603 So. 2d 93 (Fla. 5th DCA 1992).

-2
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washinaton V. State, 662 So. 2d 1027 (Fla. Sth DCA 1995). The

imposition of mninum mandatory terms under the habitual offender

statute is permssive, not nandatory, so the sentence inposed is

not illegal.? gee State v. Morales, 678 So. 2d 510 (Fia. 3d DCA
1996); zequeira V. .State 671 So. 2d 279 (Fla. 3d DCA 1996).

Furthernmore, if the trial judge had resentenced the defendant to
a greater term of inprisonnent subsequent to the entry of a

jurisdictionally pernissible term, it would have constituted

double jeopardy. Evans v. State, 675 So. 2d 1012 (Fla. 4th DCA

1996); Gonzalez v. State, 596 So. 2d 721 (Fla. 3d DCA 1992).
Af firned.

2we recogni ze cenflict with other districts on this point,
see White v. State A18 So. 2d 354 (Fla. 1st Dca 1993); Sins V.
State, 605 So. 2d 997 (Fla. 2d DCA 1992); Mar-in V. State, 608
so. 2d 571 (Fla. 5th DCA 13%2), although the Fourth District has
also held that the inposition of mandatory mnimm terns is

discretionary. see Geen v. State, 615 So. 2d 823 (ria. 4th DCA
1993)
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