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PRELIMINARY STATEMENT

In May 1993, more than ten years after Appellee/Cross-Appellant J.B. Parker’s
conviction and death sentence for the 1982 murder of Frances Julia Slater, the State contended at
are-sentencing hearing that it had established beyond a reasonable doubt that one of Parker’s co-
defendants, Alphonso Cave, had confessed in 1982 that he had shot and killed Ms. Slater. Never
before had the State revealed this evidence of a confession by Cave and at no point prior to May
1993 was counsel for Parker aware of Cave's 1982 admission that he had shot and killed Ms.
Slater. The State cannot plead that it was also ignorant of this evidence critical to Parker’s
defense. It is undisputed that the State had been aware of Cave's confession, which had been
overheard by a fellow inmate, Michagl Bryant, since July 1982, six months before Parker’s
January 1983 trial, and that no disclosure of this fact was made to Parker or histria counsel.
This information came to the attention of Parker’s counsel in 1993 not because the State finally
decided to disclose these facts but because the State used this evidence of Cave's confession at
Cave' s 1993 re-sentencing hearing.

In its presentations to the 1993 Cave re-sentencing jury and trial judge, the State
flatly claimed, based solely on Bryant’s testimony, that the State had proved, beyond a reasonable
doubt, that Cave fired the single shot that killed Ms. Slater: “the testimony of witness Michael
Bryant, which is credible and believable, was that [Cave] himself shot the victim.” PCR 1421." In

its argument to the court at Cave’s 1993 re-sentencing hearing, the State did not mince words but

! Parker adopts the State’ s terminology for citations to the record. Referencesto “PCR

___ " areto therecord of the proceedings in the court below and to “PCT ___” areto the

transcript of the evidentiary hearing held in connection with those proceedings. Referencesto “R
___ " aretotherecord on Parker’s original appeal from his conviction and sentence.
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acknowledged the clear import of the Bryant testimony for what it is: Bryant heard “an actual
confession.” PCR 1453. Based on Bryant’s testimony aone, the State implored the Cave re-
sentencing jury to find that Cave “was amgor participant in the felonies committed and the actual
trigger man in the death of Frances Julia Slater.” PCR 1421. The State thus has demonstrated its
firm belief in the materiality of the Bryant testimony to prove that Cave (not Parker) is guilty of
shooting Ms. Slater and that Cave is therefore deserving of a death sentence. In complete
contradiction of its position at the 1993 Cave re-sentencing hearing, the State now seeks to
convince this Court on this appeal that the same evidence is somehow not material to Parker’s
efforts to establish his innocence of this same crime and that, at the very least, a death sentence
should not have been imposed on him.

At the time of his discovery of the State's suppression of this critical evidence,
Parker was pursuing his claims for relief from his conviction and sentence in federal court.
Having obtained no relief from the sentence and judgment on his direct appeal to this Court,
Parker v. Sate, 476 So. 2d 134 (Fla. 1985), and on his subsequent Rule 3.850 motions, Parker v.
Sate, 542 So. 2d 356 (Fla. 1989); Parker v. Dugger, 550 So. 2d 459 (Fla. 1989), Parker was, in
May 1993, seeking a rehearing and rehearing en banc of the decision of the Eleventh Circuit
Court of Appeals affirming the denial of his federal habeas corpus petition. Parker v. Sngletary,
974 F.2d 1562 (11" Cir. 1992). In light of the apparent violation of Parker’s constitutional rights
under the principles established in Brady v. Maryland, 373 U.S. 83 (1963), by the suppression of
the Cave confession, Parker sought and obtained an order from the Eleventh Circuit holding
further proceedings in that court in abeyance pending presentation of Parker’s new claims for

post-conviction relief to the Florida State Courts. PCR 95-100.
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Parker having presented and prevailed, in part (to the extent of obtaining vacature
of his death sentence), on his Rule 3.850 mation for post-conviction relief based on the State’s
admitted suppression of the Cave confession, the State now appeals to this Court seeking
reinstatement of Parker’s death sentence. Parker respectfully submits this brief in opposition to
the State’s appeal and in support of Parker’s cross-appeal challenging the lower court’s denial of
his request that the judgment of conviction be vacated as well.

STATEMENT OF THE CASE

In Brady v. Maryland, 373 U.S. 83, 87 (1963), the Supreme Court held that “the
suppression by the prosecution of evidence favorable to an accused upon request violates due
process where the evidence is material either to guilt or to punishment, irrespective of the good
faith or bad faith of the prosecution.” A Brady violation is established when (a) the prosecution
suppresses evidence after arequest by the defense, (b) the evidence is favorable to the defense,
and (c) the evidence is material. Moore v. Illinois, 408 U.S. 786, 794-95 (1972); Garcia v. Sate,
622 So. 2d 1325, 1330 (Fa. 1993).

It is undisputed that on July 21, 1982, Michael Bryant was incarcerated in the
Martin County Jail and shared a cell with Parker’ s co-defendant, Alphonso Cave, and that John
Earl Bush, another of Parker’s co-defendants, was incarcerated in acell nearby. Itisaso
undisputed that, on that same day Bryant informed the Martin County Supervisor of Corrections,
Art Jackson, that Bryant had overheard a conversation between Cave and Bush in which Cave

admitted to shooting Ms. Slater.

On these facts, that Parker has established the first two elements of his Brady clam

isnot at issue. The State has conceded that: 1) the State is charged with the knowledge gained by
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Art Jackson, an employee of the Martin County Sheriff's Department, concerning the overheard
confession by Cave; 2) this evidence was never disclosed to Parker's trial counsel, Robert
Makemson; and 3) the suppressed evidence, identifying someone other than Parker as the shooter,
is favorable to the defense.  In addition, the State makes no claim that Parker's counsel could,
with reasonable diligence, have discovered the suppressed evidence, and thus does not dispute the
timeliness of Parker's motion under Rule 3.850 or that the Bryant statements constitute newly
discovered evidence.

The only issue before this Court on Parker's Brady claim is the materiality of the
suppressed excul patory evidence at both phases of Parker'strial. Aswe show below, the
undisputed facts concerning the Bryant statements and the evidence adduced at the hearing on
Parker’s most recent Rule 3.850 motion (the “evidentiary hearing”) conducted by the lower court
establish that Bryant's statements are material and should have been disclosed. The lower court
therefore properly vacated Parker’s sentence but erred in denying Parker’s motion to vacate his
conviction.

Parker's 1983 Tria
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Parker was tried in January 1983 on charges arising out of the April 1982 robbery,
kidnaping and murder of Frances Julia Slater. The evidence at Parker'strial established that
Parker, John Earl Bush, Alphonso Cave and Terry Wayne Johnson were in Bush's car on the
evening of April 26 and the early morning of April 27, 1982. During the early morning hours of
April 27, Ms. Slater was robbed while working at the L'il General Store in Stuart, Florida, R 560-
63, 574-78, placed in Bush's car, R 849-63, and driven to aremote area of Stuart, R 580-88,
where she was stabbed superficially in the abdomen and fatally shot in the head. R 648-72. Bush
and Cave were both convicted of al offenses charged and sentenced to death. See Bush v. Sate,
461 So. 2d 936 (Fla. 1984), cert. denied, 475 U.S. 1031 (1986); Cave v. State, 476 So. 2d 180
(Fla. 1985), cert. denied, 476 U.S. 1178 (1986). Johnson, who was aso found guilty of murder,
kidnaping and robbery, received alife sentence. See Johnson v. State, 484 So. 2d 1347 (Fla. 4"
Dist. Ct. App.), review denied, 494 So. 2d 1151 (Fa. 1986).

Parker's principa defense was that, although present, he had no knowledge of the
felonious intentions of his co-defendants, and had not participated in the killing of the victim or in
the commission of any of the underlying felonies. R 959-98. Parker’s uncounseled taped
statement made to the Martin County Sheriff on May 5, 1982 (the “ May 5 statement”), shortly
after his arrest, was critical to the State's efforts to convince the jury otherwise. The prosecution's
case against Parker was primarily based on inferences and arguments drawn from that statement,
and the testimony of co-defendant Bush's girlfriend, Georgeanne Williams. Williams testified that,

while she was visiting Bush in prison, Parker told her, through a crack in the door of hisjail cell,
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that he shot the victim. R 878-86. Williams's uncorroborated, highly interested testimony is the
only evidence introduced at Parker's tria of his direct involvement in the murder.

At the prior separate trials of co-defendants Bush and Cave, the State contended,
and the juries might have found, that the defendant then on tria fired the single shot that killed
Ms. Slater. See Parker v. Singletary, 974 F.2d 1562, 1577-78 (11" Cir. 1992) . At Cave's 1982
trial the State did not rely on the Bryant testimony to support its contention that Cave was the
shooter. Rather, the State asked the jury to reach this conclusion based on its assertion that the
level of Cave's involvement in the felonies and the circumstances proved at Cave' stria ledto a
logical inference that Cave was the shooter. Id. at 1578. No disclosure of the State's
contradictory assertions as to the identity of the shooter was made to Parker. At Parker’strial,
the State contended that yet a third person, Parker, could be found, beyond a reasonable doubt, to
have fired that single shot. R 503, 1145-46. This assertion of mutually exclusive propositions —

that each of three individuals committed an act that only one could have accomplished —
resulted in three convictions and three death sentences and was presented to three separate juries
without disclosure of the Bryant statement establishing that Cave had confessed to being the

killer.

2 The prosecutor at Parker’s original trial also improperly referred during his closing

argument to Bush'’s statement implicating Parker. R 1153-56. The Eleventh Circuit concluded
that even if this presentation to the jury of Bush’s statement violated Parker’s Sixth Amendment
right to confront the witnesses against him, the error was harmless. Parker v. Sngletary, 974
F.2d 1562, 1571 (11" Cir. 1992).
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Parker was found guilty on each count. The jury recommended the imposition of a
death sentence by a vote of eight to four. R 1504. The trial judge accepted the jury’s
recommendation and imposed a death sentence on Parker without rendering the statutorily
required contemporaneous findings of facts in support of the death sentence. In his findings
rendered almost a year after imposition of sentence, the trial judge expressly concluded,
apparently based on what he viewed as the strength of the Williams testimony, that Parker was the
shooter. PCR 1582-83. Indeed, in rejecting a prior challenge to Parker’s conviction and sentence
on appeal from the denial of Parker’s first Rule 3.850 motion, this Court expressly acknowledged
the significance of the Williams testimony to distinguish the case against Parker from the evidence
at the separate trials of Cave and Bush:

Further, and more important, Parker’ s case was the only one with direct evidence

concerning the identity of the triggerman. At Parker’strial, the state presented

testimony of Georgeanne Williams, co-defendant Bush's girlfriend, who stated
that, while she was visiting Bush at prison, Parker confessed that he shot the victim
after Bush stabbed her.

Parker v. Sate, 542 So. 2d 356, 358 (Fla. 1989).

The Suppressed Evidence

Despite the critical importance to Parker’s defense that there was direct and
credible evidence that someone other than Parker had confessed to killing Ms. Slater, asa
consequence of the State's suppression of Cave's confession, the Parker trial court and jury never
had the opportunity of assessing the weight of the Williams testimony in light of Cave's
conflicting confession. On this appeal, asit did in the lower court, the State consistently misstates
the material evidence suppressed by the State. It istherefore critical to understand the entirety of
the evidence that Parker contends the State was obligated to disclose prior to Parker's January

1983 trial. The evidence concerning the precise statements suppressed by the State is not in

0406/00997-031 NYLIB1/702671 v2 7 09/22/97 04:34 PM (11021)



dispute — both Bryant and Jackson have provided sworn testimony in connection with the 1993
Cave re-sentencing proceeding concerning what Bryant overheard Cave say. Asthat sworn
testimony plainly demonstrates, contrary to the State’s assertion, State’s Brief at 26% PCT 20-21,
89; PCR 679, Bryant's suppressed statements do not merely evidence an adoptive admission by
Cave to the shooting of Frances Slater.’

Bryant's deposition testimony and Jackson's hearing testimony in connection with
Cave's 1993 re-sentencing hearing reveal that Cave directly confessed to shooting Ms. Slater. At
one point during the conversation between Cave and Bush, Bryant heard Cave say, "l just popped
acap in her head," meaning that he, Cave, shot Frances Slater. PCR 1266. At another point,
Bryant overheard Bush say to Cave, without a denia by Cave, "you shouldn't have shot her in the
back of the head." PCR 1285. Jackson's recollection of what Bryant told him about the
Cave/Bush conversation is consistent with Bryant's deposition testimony that Bryant heard Cave
directly admit to being the shooter. Jackson testified at Cave's 1993 re-sentencing hearing that,
"Mr. Bryant advised me that Mr. Cave was stating . . . he [Cave] got sick of hearing her hollering
and he shot her." PCR 1533.

The State thus submitted to the Cave court and jury evidence of a direct, not tacit,
admission by Cave. Indeed, in its submission to the 1993 re-sentencing court urging the
imposition of a death sentence, the State did not water down the Bryant testimony by belittling it

as ameretacit admission. The State instead characterized the Bryant testimony as direct evidence

3 References to “ State’s Brief at " are to the State’s Initial Brief on this Appeal.

4 The State bases its argument that Bryant only overheard Cave tacitly admit to shooting

Frances Slater on Bryant's hearing testimony, in which Bryant only mentions Cave's tacit
admission. PCR 1332-33. The State wrongly presumes that Parker is bound by the State’' s failure
at Cave's resentencing to elicit the entirety of what Bryant overheard.
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that Cave was the shooter: "In fact, the testimony of witness Michael Bryant, which is credible

and believable, was that [Cave] himself shot the victim." PCR 1421.

It is the entirety of Bryant's and Jackson's statements that Parker argues the State
was obligated to disclose — statements that clearly demonstrate a direct admission by Cave. Had
the State satisfied its obligations under Brady, it would have listed both Bryant and Jackson as
witnesses.® Parker’strial counsel, Robert Makemson,® would have deposed both, PCT 33-34,
and thus would have had available for possible use at trial both statements — Bryant's statement

that Cave directly admitted that he was the shooter and Bryant's statement that he overheard Bush

° Contrary to the State’ s assertion, State's Brief at 14 n. 4, the transcript of Jackson’s

testimony was not submitted in the court below solely to prove that the State suppressed the
Bryant statements. See PCT 162-71. Jackson, having heard Bryant’ s statements concerning the
overheard conversation between Cave and Bush, aso is a witness whose identity should have
been disclosed had the State complied with its Brady obligations. The State's sole opposition to
the introduction of the Jackson transcripts was based on relevancy concerns. Surely what Jackson
knows concerning both the substance of what Bryant told him and the circumstances surrounding
Bryant’s statements and what he could have stated at a deposition prior to Parker’s 1983 trid is
relevant to understanding both the full scope of the evidence the State suppressed and how
Parker’s trial counsel might have effectively employed that evidence to Parker’ s advantage.

6 Robert Makemson who is now a Circuit Court Judge in the 19" Judicial Circuit, testified
at the evidentiary hearing concerning the uses he would have made of the suppressed evidence
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state that Cave was the shooter, without a denial from Cave. In considering the materiality of the
Bryant statements, therefore, the Court must address the entirety of the evidence suppressed by
the State, which included evidence that Cave directly confessed to the shooting, not just the piece

of that evidence on which the State chooses to focus.

had the State satisfied its disclosure obligations under Brady.
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Proceedings in the Eleventh Circuit

Prior to the discovery of the Bryant statements on which the current proceeding is
based, Parker was pursuing his claims for relief from his conviction and sentence in the Eleventh
Circuit Court of Appeals. A principal issue on that appeal was whether Parker’s May 5
statement — in Parker’ s view, the centerpiece of the State's case against him — had been
obtained in violation of his Fifth Amendment right to counsel. Although the Eleventh Circuit
agreed that the May 5 statement was inadmissible as a result of the violation of Parker’s Fifth
Amendment right to counsel, that court nevertheless affirmed the dismissal of Parker’s federal
habeas corpus petition on the ground that the error was harmless. Parker, 974 F.2d at 1576-77.”
In light of the need to present Parker’s claims based on the newly discovered evidence of the
State’ s suppression of the Bryant statements and its reliance on the Bryant testimony at Cave's
1993 re-sentencing hearing to the state courts, the Eleventh Circuit has held proceedings in that
court in abeyance.

As aresult of the Eleventh Circuit’s ruling, the potential impact of the Bryant
statements (had they been disclosed) at Parker’s trial must be assessed without reference both to
Parker’sinadmissible May 5 statement and to his trial testimony. The statement was obtained in
violation of Parker’s Fifth Amendment rights and thus should never have been heard by the Parker
jury. And, as the Eleventh Circuit held, Parker’ s trial testimony would not have been introduced
but for the erroneous introduction of the May 5 statement. Parker, 974 F.2d at 1575.

The Decision of the Court Below

! The Eleventh Circuit has yet to address Parker’ s rehearing application in which, among

other issues, he contends the court should reconsider its harmless error determination.
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By order dated November 6, 1996, Judge S. Joseph Davis granted Parker’s Rule
3.850 motion to the extent of vacating his death sentence but denied Parker’s request that the
judgment of conviction be vacated as well. As Judge Davis properly concluded, the only disputed
issue on Parker’s Brady claim was the materiality of the suppressed evidence at both phases of
Parker’stria:
This Court concludes and determines that the newly discovered evidence,
the Bryant statement, was suppressed by the State; that the statement was
favorable to Parker; and that neither Parker nor his defense counsel, Makemson,
could have obtained the information with the exercise of due diligence.
PCR 1210-11. Based on these determinations, Judge Davis properly concluded that the only
issue left for resolution on Parker’s Brady claim was “whether the statement was material either
to guilt or penalty, depriving Parker of due process and afair trial.” ® PCR 1211.

As we show below, Judge Davis properly concluded, based on the appropriate
legal standard, that:

In the present case, the State suppressed evidence favorable to Parker, by
failing to disclose Bryant’s statement. The statement was material and the Court
finds that it could with a reasonable probability, result in a different
recommendation by the jury in the penalty phase.

PCR 1212. Judge Davis, however, rejected Parker’s claim that the suppressed statement was also

material to the guilt/innocence phase of Parker’s on the ground that the evidence was sufficient to

establish that Parker was guilty of felony murder:

8 The lower court neglected, however, to address Parker’s independent claim that his due

process rights had been violated by the State’ s reliance at the separate trials of Cave and Parker of
mutually contradictory evidence. See Point IV, infra.
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The Court accepts the opinion of the Eleventh Circuit that, notwithstanding
the inadmissibility of Parker’s first statement to law enforcement officers, he was
guilty of felony murder.

PCR 1212-13

The Materiality of the Suppressed Evidence

As the State concedes on this appeal, contrary to its contention in the court below,
see PCT 26-27, and the testimony of its witnesses presented at the evidentiary hearing, see PCT
212, 216, Bryant’s credibility is not at issue. Indeed, in light of its vigorous assertion at the 1993
Cave re-sentencing hearing that, Bryant is “credible and believable,” PCR 1421, the State seems
to realize that it can hardly now be heard to dispute Bryant’s credibility as awitness. As Judge
Davis plainly recognized in dispelling any issue regarding Bryant’s credibility: “The State has
vouched for the credibility and trustworthiness of Bryant’s testimony by using it in the Alphonso
Cave proceedings.” PCR 1212; see Green v. Georgia, 442 U.S. 95, 97 (1979) (the most
important factor in determining the trustworthiness of a witness's hearsay statement recounting a
co-defendant's confession was the fact that the State had used the statement against the co-
defendant and based a death sentence upon it).

As we show below, the admittedly credible Bryant statements are plainly
"material," as that term is understood in the context of a Brady claim, because the suppression of
evidence that a co-defendant was the shooter undermines confidence in the verdict and sentence.
Contrary to the State's contention, the Bryant statements would have been admissible at the
guilt/innocence phase of Parker's trial as statements against Cave'sinterest. As to the penalty
phase, the State entirely ignores this Court’ s repeated admonitions that evidence that someone
other than the defendant was the killer is plainly materia. See Garcia, 622 So. 2d at 1331,

Cooper v. State, 581 So. 2d 49, 51 (Fla. 1991); Hawkinsv. Sate, 436 So. 2d 44 (Fla. 1983);
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Malloy v. Sate, 382 So. 2d 1190 (Ha 1979). Asthese cases make plain, it is amost
inconceivable that such evidence could be deemed immaterial to the sentencing determination
under the Florida death penalty statute. The prosecutor's belief that the case against Parker was
the State's strongest precisely because it was the case in which the State could present direct
evidence that the defendant then on trial was the shooter, PCT 204-05, only serves to emphasize
the critical importance at a murder trial of evidence such as that Bryant could have provided had
the State simply complied with its disclosure obligations.

At the guilt/innocence and penalty phase the suppression of Bryant's statements
unfairly handicapped the ability of Parker'strial counsel, Judge Makemson, to prepare and present
Parker's defense. Most significantly, at both phases, Judge Makemson was prevented from
effectively rebutting the testimony of Georgeanne Williams, acknowledged by the State to be its
strongest evidence against Parker, and the only admissible evidence of Parker's active
participation in the crimes. PCT 53-54. At both phases of Parker'strial, the State's suppression
of Bryant's statement further resulted in Judge Makemson's inability to present independent
testimony to support Parker's defense of lack of active participation in the crimes with which
Parker was charged. At the penalty phase, Judge Makemson was prevented from introducing
disinterested testimony® demonstrating that Parker was not the triggerman — a factor that is

critical to the judge's and jury's sentencing deliberations.

o The Bryant statements are not simply evidence of a co-defendant pointing the finger at

another defendant. They constitute a direct admission by Cave that he, not any of the other co-
defendants, was the shooter. Despite this irrefutable fact, the State seems to believe that the
Bryant statements would have been useless to Parker's defense because they would have provided
an advantage to the prosecutors by introducing yet another individual as the person who shot Ms.
Slater. PCT 261-63. Thisargument isrank, irrational speculation by the State which should be
rejected out of hand. Parker had strong arguments to support his claim that the Williams
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The State' s Reliance on Inconsistent Evidence in Violation of Parker’s Due Process Rights

Even if the suppression of the Bryant statements did not constitute a violation of

Parker's rights under Brady, the State's use of this evidence, which contradicts the evidence it

relied upon at the Parker trial, constitutes prosecutorial misconduct entitling Parker to a new trial.

As the Eleventh Circuit recognized in addressing Parker's claims on his appeal from the denial of

federal habeas corpus relief, the State's use of mutually contradictory evidence at successive trials

of co-defendants constitutes prosecutorial misconduct in violation of the defendants' due process

rights. Parker, 974 F.2d at 1578. As we show below, the conflicting uses by the State of the

Williams and Bryant testimony constitutes a direct violation of the principles set forth in Parker.

testimony was a complete fabrication. Evidence that Cave admitted that he was the shooter
would have greatly aided Parker's efforts to have the jury disregard the Williams testimony.
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THE BRYANT STATEMENTSARE MATERIAL IF THEIR
SUPPRESSION RENDERS THE TRIAL UNFAIR AND THE
VERDICT UNWORTHY OF CONFIDENCE

AO The Materiality Standard Under Bagley and Kyles

Among the most essential and fundamental rights guaranteed by the Constitutions
of the United States and the State of Floridais an individual's right to afair trial. In United Sates
v. Bagley, 473 U.S. 667 (1985), the Supreme Court reconfirmed, as a fundamental tenet of due
process, that the "prosecutor's role transcends that of an adversary: he 'is the representative not of
an ordinary party to a controversy, but of a sovereignty. . . whose interest . . . in acriminal
prosecution is not that it shall win a case, but that justice shall be done.™ Id. at 676 n.6 (quoting
Berger v. United Sates, 295 U.S. 78, 88 (1935)). At the very core of thisrole is the prosecutor's
constitutional duty to disclose excul patory evidence that favors the defense. See Brady v.
Maryland, 373 U.S. 83, 87 (1963).

It iswell established under Brady that constitutional guarantees of due process are
violated when the prosecution suppresses or withholds favorable evidence that is material to
either guilt or punishment. Id. at 87; Kylesv. Whitley, 514 U.S. 419, 432 (1995). InKyles, the
Supreme Court addressed the appropriate standard of materiality under Brady. Relying on its
decision in Bagley, the Kyles Court held that suppressed excul patory evidence is materia
whenever there is a reasonable probability that, had the evidence been disclosed to the defense,
the result of the proceeding would have been different. 514 U.S. at 433-34 (citing Bagley, 473
U.S. at 678); Duest v. Dugger, 555 So. 2d 849, 851 (Fla. 1990). In applying the materiality

standard, the proper inquiry is whether in the absence of the suppressed evidence, the defendant
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"received afair trial, understood as atria resulting in averdict worthy of confidence." Kyles, 514
U.S. at 434.

Most important in addressing the issues presented on Parker's motion isto
understand what the standard of materiality isnot. Asisfirmly established under Kyles,
materiality "is not a sufficiency of evidence test." Id. A showing of materiality thus does not
require that the defendant demonstrate by a preponderance of the evidence that disclosure of the
suppressed evidence would have resulted in the defendant's acquittal. 1d. at 434-35. Asthe
Supreme Court explained in United States v. Agurs, 427 U.S. 97, 111 (1976), alesser burden is
imposed on the defendant in establishing the materiality of Brady materia because: "[i]f the
standard applied to the usual motion for a new trial based on newly discovered evidence were the
same when the evidence was in the State's possession [and suppressed] as when it wasfound in a
neutral source, there would be no special significance to the prosecutor's obligation to serve the
cause of justice." Accordingly, the State cannot prevail on this appeal simply by demonstrating
that there would still have been adequate evidence to convict even if the excul patory evidence had
been disclosed.

BO The Lower Court’s Determination that the Suppressed

Evidence Was Not M aterial to the Guilt/lnnocence Phase
Of Parker’s Trial Was Based on the Wrong Standard

Although concluding, based on the correct standard, that the suppressed evidence
was material at the sentencing phase because it could “with a reasonable probability, result in a
different recommendation by the jury in the penalty phase,” PCR 1212, the lower court
nevertheless found that Bryant’ s testimony was not material to the guilt/innocent phase at
Parker’'strial. The basis for this different materiality determination as to the guilt/innocence phase
of Parker’strial was that, in the opinion of the lower court, the Eleventh Circuit had already
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determined that Parker “was guilty of felony murder” and this should end the analysis. The lower
court thus expressly based its materiality determination as to the guilt/innocence stage on its
conclusion that there was sufficient evidence to support the verdict, a materiality standard

expressly rejected by the Supreme Court in Kyles.

As established in Kyles, Bagley, and Agurs, whether or not there was sufficient
evidence, however, is not the standard to be met to determine a Brady violation. While the
evidence against the defendant may be a factor in the court's determination, it is not the end of the
anaysis. Brady imposes an obligation on the State to disclose material evidence that tends to
exculpate the accused. In deciding whether to make such disclosure, the State is not at liberty to
assess the strength of its other evidence and to determine, when presented with a strong case, that
it need not disclose excul patory evidence in light of the other evidence of guilt. Rather, the
inquiry is whether the evidence, standing alone and viewed against the background of the crime
charged, is such that its non-disclosure would render the verdict unworthy of confidence.

The lower court’s reliance on the Eleventh Circuit's opinion makes plain that it
applied, contrary to Kyles, a sufficiency of the evidence standard. The basis for the Eleventh
Circuit’s conclusion was that "there was sufficient evidence to support Parker's conviction under a
felony murder theory, even without Parker's original statement.” Parker v. Sngletary, 974 F.2d
1562, 1576 (11" Cir. 1992). The State directly contributed to the lower court’s error by
expressly arguing, in reliance on the Eleventh Circuit opinion, that the evidence of Parker’s guilt
of felony murder was sufficient to defeat Parker’s Brady claim as to the guilt/innocence phase of

histrial. See PCR 682; PCT 22-23.
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The State's arguments and the lower court’s conclusion could not be more
contrary to the express statement in Kyles that materiality, in the context of a Brady claim "is not
asufficiency of evidencetest." 514 U.S. at 434. In Kyles, the Supreme Court specifically
rejected the assumption in the dissenting opinion that "Kyles must lose because there would still
have been adequate evidence to convict even if the favorable evidence had been disclosed.” 1d. at
435 n.8. This Court must therefore reject the lower court’s conclusion that Parker’s Brady claim
as to the guilt/innocence determination must fail because there would still have been adequate

evidence to convict him of felony murder.

BRYANT’S SUPPRESSED STATEMENTS ARE
ADMISSIBLE AND MATERIAL AT THE
GUILT/INNOCENCE PHASE OF PARKER'STRIAL

A. TherelsMorethan a Sufficient Basisin the
Record and in the Law Supporting Judge
Davis Finding that Bryant’s Statements
Would Have Been Admissible at the
Guilt Phase of Parker’sTrial

The lower court’s conclusion that Bryant’ s testimony would have been admissible
at the guilt/innocence phase of Parker’strial, PCR 1209 should be affirmed because it is
supported by the record and the applicable case law. There are two independent grounds for
finding Bryant’s testimony admissible at the guilt phase. First, Bryant's testimony would have
been admissible under the statement against penal interest exception to the hearsay rule. Second,
Bryant’s testimony would have been admissible as a matter of fundamental fairness and due
process under Chambersv. Mississippi, 410 U.S. 284 (1973). Because each of the State's

arguments challenging the admissibility of Bryant’s testimony under the statement against interest
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exception and under Chambers depends, in whole or in part, on the State’s deliberate
mischaracterization of the statements to which Bryant would testify, it bears reiterating at the
outset that the record firmly establishes that Cave made a direct admission to being the shooter
and not merely an admission by silence. See PCR 1266 (Bryant testified that Cave stated “1 just
popped acap in her head”).

1 Bryant’s Testimony Would Have Satisfied

All of the Requirements for Admission
Under the Statement Against Penal Interest Exception

The statement against penal interest exception “contemplates the . . . situation
where a person accused of a crime seeks to exculpate himself by offering the statement of a
declarant in which the declarant admits the crime.” Peninsular Fire Ins. Co. v. Wells, 438 So. 2d
46 (Fla. 1% Dist. Ct. App. 1983). Thisis exactly the situation in Parker’s case. As Judge
Makemson testified at Parker's evidentiary hearing, if the State had not suppressed the evidence
that Bryant overheard a conversation in which Cave admitted to shooting Ms. Slater, he would

have sought to introduce Bryant's testimony under this exception. PCT 53, 103.

The st atemerast hat comews hmt hmBse>Ccept OnN

are ck famdas fol I ows :

Ast at emern

whmech ,at thet meo¥fusnakm, was so farconrn
raryt ot he cecl ararh s pecurmmaryorp rop ret ar
yamrherest ortermkdt osubject t he cecl aranh t

ol mbiul t yorto rerakrmm al ddacl ambyt he

ckcl ararh agamt arot her,sothat apersornmt
he cecl ararh s post Orvoul dret hav e mack t
he st at emerh url ess he orshe bel Bv edst tob

etrue. Astatemerh termmt oe>osethe ckcl
ararh tocrmmal 1 mb 1l & yarado ffe re dt o e>cu
Il patethe accuseds madn ssbwle , url ess corr
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oborat mp cmcunst ardes show t he t rust wort h mma

ssofFt hest atemerh °

Fla Stat. 8§ 90.804(2)(c) (1996). The required elements of the statement against penal interest
exception are: 1) the unavailability of the declarant; 2) the tendency of the statement to subject the
declarant to criminal liability so that a reasonable person in the declarant's position would not have
made the statement unless he believed it to be true; and 3) the existence of corroborating
circumstances that clearly indicate the trustworthiness of the declarant's statement. Maugeri v.

Sate, 460 So. 2d 975, 977 (Fla. 3d Dist. Ct. App. 1984).

Thefirst two elements of the statement against penal interest exception are
non-issues in this case. At the time of Parker’s trial it was understood that the co-defendants
would not testify at each other’strials. Indeed, as the record evidences, Parker’s trial counsel
made a motion to sever the trials of the defendants, which the court granted, and each defendant

was tried separately. R 1608-09, 1616. This severance motion was made and granted as a matter

10 By way of tortuous reasoning, the State argues that Bryant’s testimony is not admissible

under the statement against interest exception because the only relevant “statement” to which
Bryant could testify is Bush’s accusation that Cave was the shooter. State’'s Brief at 32, 37. This
argument is one of many red herrings raised by the State. As the record unambiguously shows,
Bryant could testify to Cave's statement that, “1 just popped acap in her head.” PCR 1266. As
Jackson confirms, Bryant told him that “ Mr. Cave was stating . . . he [Cave] got sick of hearing
her hollering and he shot her.” PCR 1533. In any event, to the extent that through his silence
Cave expressed his agreement with Bush’s accusation and acknowledged his guilt, Cave's silence
was a statement.
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of routine because each of the co-defendants’ statements could be introduced as evidence against
the declarant but could not, without violating the co-defendants’ Sixth Amendment Confrontation
Clause rights, be introduced as to any other defendant. The entire severance motion thus
proceeded on the plain understanding that each of Parker’s co-defendants would not be taking the
stand because, if called, each defendant would assert his privilege against self-incrimination. Cave
therefore would have been deemed unavailable. See Fla. Stat. § 90.804(1)(a) (1996);

St ate ,Dept oFHealth &Rehabul st at w e Serv s.v .B
ematt , 416So . 21223 |, 1224 (1 a.3 dD st .Ct _. App .198
2) (assert oroft heprwv mlege agamt sel ¥ morm mat
orrermkrrddccl ararh urav aml able); B remory .St ate ,

3 82S0.23 22, 324 (Al a.2dD Bt .Ct .App .1979) (sane).

That Cave and Bush ** were not called at the evidentiary hearing before Judge
Davisin 1996 has no bearing on the issue of the admissibility of Bryant’s testimony. Theissueis
whether Cave's statements against interest would have been admissible at Parker’strial in 1983
because Cave was then unavailable to testify. Parker was not required to cause Cave to appear at
his evidentiary hearing in order for the court to rule on his past unavailability since it is patently
clear that at the time of Parker’strial in 1983, Cave had valid grounds to assert his privilege
against salf-incrimination. See United States v. Young Brothers, Inc., 728 F.2d 682, 691 (5" Cir.
1984) (requirement that the court rule upon the validity of a withess's assertion of the privilege

against self incrimination need not be met when its fulfillment would be a mere “ formalism’)

1 There was certainly no reason to cause Bush to appear at Parker’s evidentiary hearing and

invoke his privilege against self-incrimination since Parker does rely on Bush's accusation, but
rather relies on Cave' s direct and tacit admissions.
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(emphasis added), cert. denied, 469 U.S. 881 (1984); United States v. Thomas, 571 F.2d 285,
288 (5" Cir. 1978) (co-defendant’s failure to make formal claim of privilege did not make
statement inadmissible; it would be “ mere formalism” to insist on formal claim, since co-
defendant’ s right to assert privilege and unavailability were patent); see also United Sates v.
Georgia Waste Sys. Inc., 731 F.2d 1580, 1582 (11" Cir. 1984) (witness not called to testify but

who would have refused to do so absent a grant of immunity held “unavailable’).

The State’ s reliance on Jones v. Sate, 678 So. 2d 309 (FHa 1996), cert. denied,
117 S. Ct. 1088 (1997) in support of its contention that Parker was required to call Cave and
Bush at the evidentiary hearing in 1996 is misplaced. At Jones's evidentiary hearing on remand,
the declarant was not deemed unavailable because the State had transported the declarant from
jail to the courthouse for Jones' hearing and throughout the hearing the declarant was “ready,

willing and able to testify.” Id. at 313.

There also can be no serious dispute that the second requirement for admissibility
is present here. Cave's statements both directly and tacitly admitting to shooting the victim were
unquestionably against his penal interest.”? See Perry v. Sate, 675 So. 2d 976, 979 (Fla. 4" Dist.
Ct. App. 1996) (statements of defendant’s companion to other people that she had done the
shooting were admissible as statements against penal interest). At the time Cave made the
statements at issue, he was being held pending trial on charges of robbery, kidnaping and murder.

His statements admitting to the murder thus directly exposed him to crimina liability. As has

12 The State's argument that Bryant’s testimony is not admissible under the statement against

penal interest exception because Parker failed to show that Bush's accusation exposed Bush to
crimina liability, is another example of the State's efforts to divert the Court’s focus from the
real issues on this appeal. State's Brief at 35. Cave, not Bush, is the declarant whose statements
are at issue.
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long been recognized, “no other statement is so much against interest as a confession of murder.”

Donnelly v .United Sates, 228 U.S. 243, 278 (1913) (Holmes, J. dissenting).

Relying exclusively on United States v. Seabolt, 958 F.2d 231 (8" Cir. 1992),
cert. denied, 507 U.S. 971 (1993), the State argues that Cave's statements are an example of one
inmate bragging to another about crimes committed and, as such, were not against his penal
interest. 1n Seabolt, however, Seabolt proffered that a fellow inmate, Morris, would testify that a
man named “ Dewey” or “ Dooly” told him that another unnamed man “from Kentucky” told
Dewey that he had committed the robbery for which Seabolt was charged. Id. at 232. The
district court excluded the evidence. It was in response to these facts that the Eighth Circuit
Court of Appeals stated that “a statement by one criminal to another criminal (translated by the
second criminal to athird criminal) about a heist the first criminal allegedly pulled off is more apt
to be jailhouse braggadocio than a statement against his criminal interest.” 1d. at 233. The
circumstances of the alleged statements at issue in Seabolt are nothing like those surrounding
Cave' s admission. Bush was not a stranger to Cave’s crimes but a participant in them. Cave had
no reason to brag to Bush or to falsely state that he shot the victim since Bush, having been

present during the crime, would have known whether the statement was hyperbole or a falsehood.

The third element of the statement against penal interest exception is satisfied
because corroborative circumstances indicate the trustworthiness of Cave's statements.
Cormoborat w e cmcunst araes e>xst where t here Bev xkEnNn
ceexd rmctothe cecl ararh "sst atemerh t hat affo rdcs
abass forbel BEv mpthetrutho¥fthematterassert ed.
Mauge ri, 460 So . Xdat 977. There are at 1 east fourco rro
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borat mp cmcunst arges t hat prov ik Ppart cul arez e dg
uararheest1oFft he t rust wort h mmss ot he B ush aradlCav e

st atemeras® 1d.at 979.

Farst _, t here B 1Ot herev ik rae 1as ick from Cav
eBoOwrst atemertas pomh It oCav e ashempt heshoote
rrAt least omcourt hascor@l udedt hat t h s fact ora

lomwassuFFiceErn t o Famadlackecl ararh Est at emerh agamn

13 At Parker's hearing, the State suggested that corroborating circumstances must be derived

from the evidence admitted at Parker'strial. PCT 108-09. As several cases confirm, however, the
court can look to any corroborating evidence, including evidence that was not admitted at the
defendant'strial. See Green v. Georgia, 442 U.S. 95, 97 (1979); United Sates v. Atkins, 558
F.2d 133, 135-36 (3d Cir. 1977), cert. denied, 434 U.S. 929, 972, 1071 (1978); Johnson v.
Sngletary, 647 So. 2d 106 (Ha. 1994). For example, in Green, the Supreme Court looked to
corroborating circumstances beyond the evidence adduced at defendant's trial. In particular, the
Court considered that the State had previously relied on the third party confession the defendant
sought to admit. 442 U.S. at 97. In Johnson, Justice Kogan in his concurrence suggested that
newly discovered evidence that was neither admitted nor available at defendant's trial tended to
corroborate the deceased declarant's confession. 647 So. 2d at 112. Further, the majority, in
granting defendant an evidentiary hearing to demonstrate corroborating circumstances, suggested
that defendant did not have to rely on the trial record to show corroborating circumstances. Id. at
111 n4.
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st mherest rell mab bl e.See Perry, 675S0.2dat 980. In

Perry,t he t reael court erromousll ye>cl udedst at emeras ma
ck byt he ce feralarh B comparmon, Powel I , t hat Powel l
was t het rgpgemarmt he crime forwh sch t he ck fe ralarh was
accus e d After determining that Powell was unavailable and that the statements were against
Powell’s penal interest, the district court concluded that “since there was other evidence pointing

to Powell as being the shooter, the trustworthiness requirement was satisfied.” Id. (emphasis

added)

The State now argues, in stark contrast to its strenuous arguments to Cave'sre-
sentencing jury in 1993, that there is “absolutely no extrinsic evidence which showed, or even
intimated, that Cave was the shooter.” State’s Brief at 39. This argument is flatly contradicted by
the circumstances marshaled by the State in support of its clam at the 1993 Cave re-sentencing
hearing that Cave was the shooter. At
Cav e s 1993 re- serher@mhearmt he St at e supporte
det sargunera t hat & hadest abl Bhedbeyoraareasorab
l edubt that Cav eshot Ms.Slater,wa hthe fol I Ow

mp assert ownR:- that theev krae at Cav e "st rml sho
wedt hat Cav ewasthe lleackroft he group oFfmervho c
onmmimttedt he RobberyarddKxdrap mp , Tt was Cav ¢ mal om
possessedarusedt he sol e Faream durmm t he Robbe ryard
Kedrap mp , Tt was Cav e who usedt he Fmream t o Force t h

ev KKt mtooperthesafe ,Taradlt was Cav e who usedt h
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e Fmeam t o force thev mct m fromthestore arddmbo th
e avam EIpcaraiMoreov er,the St at e argued, i[rjo ev d
erade was mh roducedt o showt hat armombut t he ck fe ralarh
possessedarmlusedt he guraPCR 1421; 13 83 - 98; see Chan
bers, 410US.at 300t he ckcl ararh s corfess O rvas co rr
oborat edbyot herev krae t hat ckcl ararh hadbeerseen
wiat hagurmnedmt el yaft ert he shoot ma, o Ffckecl arar
"“sprorovmarsh p o FfFagun ardoFfFckcl ararh s subseque N
t purchase o Fam@mw we ap o rp . Inlight of these statements to the Cave re-
sentencing jury and court, it is remarkable that the State would now contend that “[t]here was

absolutely no extrinsic evidence which showed, or even intimated, that Cave was the shooter.”

State's Brief at 38-39.

Second, the circumstances under which Cave made the statements at issue support
afinding of their trustworthiness.
Cav emack hs corfessmrat at me wherhe assumedt hat
B rnyarh ardlot heramat es were sl eep mp , aralt here fore ro
t 1l stersmmptohescom ersat orvst h Bush.Corh raryt o
the Statesbsargunerh , t he fact Cav e aradlB ush were a few
cel lsapart whert he com ersat Oort ookp I ace does ro

t dmeshthet rustworthmssofthecom ersat NSt a

tes Brefat 38. As Bnan cescribedt hesett mmo FC
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av e "saraB ush "scom ersat o & was rght , aralt he 1

mhts mt hecell hadbeert umadofrforapproxmately
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om ersm.PCR1283 . As Bryarh t est iFedat Cav e B re-

serher@mp hearm , at t het me o¥fCav e "scom ersat o n
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R1266, 1233 - 84. At theev xkrh mryhearm Judge Mck 1
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v errradB rnparh "stest morardt huswaserh e l yg o ra
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v ersat omnenphasmzedhowurl ke 1 yot wast hat Cav e w
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1. Judge Mk I B s argunerh serv esto sl lunmate thep
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rdcorfess o whchwasmace t o afrerurak rt he cov ero
Trght urakrt he sl Tus roFaprwv atecom ersat on p
reserascmcunst arcesofrel mbal ® y.See ,eg., Greerv .G
eorg B, 42US.9O5, O7(197/O) (t hat ckcl ararh mack h i
sstatemerh sporhamousl yt o acl ose fre ralitiwas a c srcun

st arae corroborat mpt he corfess o).
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Third, as the lower court correctly acknowledged,
Cav e "scorfessoones cormoborat edbyt he test moryo T
Art JaclksonPCR 1210.Wherndacksorverh t o Cav e "scel 1
to mm est matethe assault orB nanh , Jacksorov erhe
ardCav e mdv Be[JMchae l B ryarh ¥Fhewoul dtel I wh
at hadhappermdt hat he woul ddo more t o h m ITPCR 153 ©O.
Cav e "sov erheardthreat terast o ckmont rate t he re
1 bl st yoFft he Cav e ckcl arat Orbecause st B makpen
ckrh ev ackrae t hat t he Bush/Cav e com ersat o as re
port edbyB narh , had mfact occurred. See Chambers , 410
US.at 301l (aftert he ckcl ararh corfessedh s mm ol v en
erh mt he crme t o armecquamh arae t he cecll ararh subsequ
erh 1 ywarmdt he acquambh arge rot t o mess him up D . As Ju
die Dav Bstatedi[t Jh mst atemerh wasathreat t o Bry
arh tolkep quet Tabout t he com ersat Imrhe hadov erh
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B narh .Rat her,t he mport oFft hest atemera 1 Bs mt h
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v ererh todoso,that mthestate®Barguneras mCav e B
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St ate "s BreFfat 42 43 _.The St ate ckl berat el ychoo
sesto mrore  sdmect ach esoorat Cav e B 1993 re- sen
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As the Supreme Court hel dmtGreeny t he St at e
"sowruse o Farov erheardach ssoOrt hat aco- ck fe rakar
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1 bl st y442US.at O7. lraked, mGreeny t he Supreme Co
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The State’'s contention that the situation in Parker’s case is not comparable to that

in Green should be rejected.” In Green the Court pointed to four “substantial reasons’ for

14 It makes no difference, and the State has failed to articulate why it should make a
difference, that Green was seeking to introduce the hearsay declarant’s statement against interest
at the penalty phase. The reasoning employed in Green applies with equal force to the guilt
phase.

s Knowing that the circumstances surrounding the Cave admission are not truly
distinguishable from those in Green, the State chooses to ignore the fact of Cave’s direct
admission and again bases its arguments on the false premise that the only relevant statement at
issue is Bush's accusation.
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assuming the reliability of the declarant’s statement: 1) the statement in question was made
spontaneously to a close friend; 2) there was ample evidence supporting the declarant’s
admission; 3) the declarant did not have an ulterior motive for making the statement; and 4) the
prosecution relied on the statement in the declarant’s trial. Each one of these factors is present
here. First, Cave and Bush were friends, PCR 422, and Cave’'s admission to being the shooter
was made spontaneously during his conversation with Bush. Second, the State presented ample
evidence at Cave's re-sentencing that pointed to Cave's guilt as the triggerman. Third, the record
does not evidence any ulterior motive for Cave to implicate himself as the shooter. Finaly, the
State has previously relied on Bryant’s testimony. Under these circumstances Bryant’s testimony

is sufficiently reliable to have been deemed admissible at Parker’ s trial under Green.
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2. Admission of Bryant’s Testimony Would
Have Been Mandated Under Chambers

Ev ermfFt he t r|mal court hadfourat hat B narh ©
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ble at Parler™st r|al because t he test mornregardm t

he corfess mrnes hearsayaradso rot t rust wort hy.
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1 _Third, the State argues that, “unlike in Chambers, there was no other evidence which
corroborated the accusation.” State’s Brief at 46. The State’s argument is not valid because it
conveniently glosses over the fact that in its Memorandum of Law submitted at Cave'sre-
sentencing, it argued that “the evidence shows’ that Cave “in fact committed the murder for

which heisto be sentenced.” PCR 351. Finally, the State argues that in Gudinasv. Sate, 693
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So. 2d 953 (Fla. 1977), this Court endorsed limiting Chambersto its facts. ° Even if the State is
correct it is of no consequence; the analysis above demonstrates that the key facts in Chambers

are the same asin Parker’s case.

Because Judge Davis' determination that Bryant’s testimony was admissible at the
guilt phase of Parker’strial is supported by the record and by the applicable case law, that
determination should be affirmed.

B. Bryant's Statements Are M aterial to the
Guilt/Innocence Phase of Parker's Trial

The State implied in the court below that Bryant's statement is not material
because Parker's jury would not have found Bryant credible, and therefore, Bryant's testimony
would not have made a difference. PCT 26-27. The State has no basis upon which to argue that
Parker's jury would not have found Bryant's testimony credible, and indeed, Judge Davis
considered the State's use of Bryant's testimony in the Cave re-sentencing and found that the State

should be estopped from challenging Bryant's credibility. PCR 1212. At Parker's hearing, the

16 The decision in Gudinas turned on facts not present here. There the Court found that “no

Chambers issue exists and therefore Gudinas' claim is without merit” because “[n]o excul patory
evidence was excluded which would have benefitted Gudinas' defense, denying him afair trial in
accordance with fundamental standards of due process.” 693 So. 2d at 965. Here, as the record,
the law and the lower court’ s findings demonstrate, Bryant’ s testimony is exculpatory, was
withheld, would have aided Parker’ s defense, and had a reasonable probability of affecting the
outcome of Parker’strail. In contrast to Gudinas, a Chambersissueis clearly present in Parker’s
case.
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State's three witnesses, Judge Midelis, Robert Stone and David Powers claimed never to have met
Bryant in person. PCT 193, 215, 248, 265-66, 283; but see Part IV, infra (where we note Stone's
contradictory testimony in connection with the Cave re-sentencing and that someone from the
prosecutor's office must have interviewed Bryant prior to Cave's original sentencing in 1982).
Moreover, Judge Midelis and Stone both indicated that they had never even read Bryant's
deposition or tria testimony in the Cave re-sentencing proceedings. PCT 214, 250-51. Without
ever having read Bryant's testimony (and claiming never to have met him), the judgment of these
witnesses as to how Parker's jury would have reacted to Bryant's testimony is nothing more than
basel ess speculation.

The State challenges Bryant's credibility even though Richard Barlow, the
prosecutor responsible for the re-sentencing of co-defendant Cave, argued to the court at Cave's

1993 re-sentencing hearing that Bryant was "credible and reliable.”*” Under Green, the most
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important factor in determining the trustworthiness of a witness's statement, is the fact that the
State has used it against another defendant and based an argument in support of a death sentence
upon it.

In determining whether suppressed exculpatory evidence is materia, the
Supreme Court stated in United Satesv. Bagley, 473 U.S. 667, 683 (1985), that "the reviewing
court may consider directly any adverse effect that the prosecutor's failure to respond might have
had on the preparation or presentation of the defendant's case." Further, "[t]he reviewing court
should assess the possibility that such effect might have occurred in light of the totality of the
circumstances and with an awareness of the difficulty of reconstructing in a post-trial proceeding
the course that the defense and the trial would have taken had the defense not been misled by the
prosecutor's incomplete response.” 1d. In Parker's case there is ample evidence demonstrating
that the State's failure to turn over Bryant's statement had an adverse effect on the ability of

Parker'strial counsel, Judge Makemson, to prepare and present Parker's defense.
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The State’'s disclosure of Bryant’s statements would have dramatically
changed the tenor of Parker’s trial. The most profound adverse impact of the State's suppression
on Judge Makemson's ability to prepare and present Parker's defense was the lack of available
evidence to rebut adequately the testimony of Georgeanne Williams. The State has acknowledged
that Georgeanne Williams's testimony was its strongest evidence against Parker. Judge Midelis
testified to this effect at the hearing:

The J.B. Parker case is the only case that we had someone testify
to the jury that he said he killed Frances Juli[a] Slater by shooting her.

Thisisthe only case that we had evidence that the person charged admitted

to the shooting, okay. This was the only case like that of the four cases. . .

. In the Bush case we argued to the jury it was his gun, it was hiscar. In

the Cave case we argued that he went in the store with the gun, he utilized

the gun in escorting Frances Juli[a] Slater out, but we never had anyone in
those other two cases testify that he said he did it. This case, J.B. Parker

caseis the only case where we had that type of evidence, which is our
strongest case.

PCT 205; seealsoid. at 237. As Judge Makemson noted, Williams's testimony was the
only testimony linking Parker to the murder and to active participation in the crime. PCT 54.

Rebutting Williams's testimony was therefore critical to Parker's defense. 1d.

In Jacobs v. Singletary, 952 F.2d 1282 (11" Cir. 1992), suppressed
evidence that would have undermined the testimony of the State’s only witness who could link the
defendant to the murder and active participation in the crimes was found materia to the
determination of the defendant’s guilt or innocence. There, the defendant, Jacobs, was convicted
of theft, kidnaping and first-degree murder. 1d. at 1285. The basis of Jacobs's Brady claim was
the State’ s suppression of statements by its key witness, Rhodes, made during a polygraph
examination prior to trial. Id. at 1286. The statements were inconsistent with the Rhodes's

testimony at Jacobs' strial. 1d. Reversing the district court, the Eleventh Circuit found that
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Jacobs could have used Rhodes's prior inconsistent statements to impeach him regarding his
statements about Jacobs's role in the shooting, 1d. at 1288. The court found it reasonably
probable that (absent other inadmissible evidence) the disclosure of the Jacob’ s statements would
have atered the outcome of Jacobs'stria because, if accepted by the jury, the statements related

to issues which centrally concerned Jacobs's guilt or innocence. |d. at 1289.

Second, had the State not suppressed Bryant's statement, Parker's trial
would undoubtedly have taken a different course because, in addition to rebutting Georgeanne
Williams, Bryant's and Jackson's testimony would have supported the defense's theory of the case.

Judge Makemson testified that at the guilt phase he would have introduced Bryant's statement
because it was consistent with the defense's theory of minimizing Parker's participation in the

crime;

The theory was to minimize as much as possible any
evidence that would indicate Mr. Parker had an active
participation in any of the events that night. . . . to minimize
whatever evidence the State had as to his guilt.

PCT 39.
If I have somebody who can testify or put in issue,
somebody other than my client is the one that actually shot
and killed the victim, then obviously | would want to have
that evidence in to show lack of active participation in the
crime.

PCT 53.

Third, the trial court instructed Parker's jury that, to find Parker guilty of
felony murder the State must have proved beyond a reasonable doubt that Parker was the

triggerman or "knowingly" participated in the underlying felonies. R 1182. As discussed above,
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the standard to determine the materiality of Bryant's suppressed statement is not sufficiency of the
evidence, and thusiit is not the only factor to be taken into account, as the State contends.
However, it is significant that the State's case against Parker, even on the felony murder charge,
was far from overwhelming. In fact, as shown below, in the absence of Parker's First Statement,
which was admitted in violation of Parker's Fifth and Sixth Amendment rights, Parker v.
Sngletary, 974 F.2d 1562, 1575 (11th Cir. 1992), and his tria testimony, which would not have
been admitted had the First Statement been suppressed, id., with the exception of the Williams
testimony, there was no direct evidence of Parker's active participation in any of the felonies
charged. When we state that there was no direct evidence of active participation, we do not mean

that there was only alittle direct evidence, we mean none.

Asthetrial transcript amply bears out, leaving the Williams testimony to
one side for the moment to understand just how important that evidence was to the State's case
against Parker without the inadmissible First Statement, al the other evidence properly admitted
against Parker only shows that: 1) at one point well before the robbery, Parker was identified as
having been in the store; 2) at about the time of the robbery, another witness saw three black
males in the store, one of whom was Bush, but was not able to identify any of the three as Parker;
3) this same witness saw a fourth black male outside in Bush's car, but was unable to identify who
was in the car; 4) Parker admitted that he was in Bush's car during the course of the evening and
was able to identify where the body had been left and where Bush threw the knife out of the car;

and 5) Parker admitted that he received a share of the proceeds of the robbery.

It is important to understand what this evidence does not constitute. It

does not in any way indicate or suggest, much less prove, that Parker had any knowledge
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beforehand of a plan to rob the store and kidnap and kill Ms. Slater. It does not demonstrate that
Parker actively participated in the robbery, abduction or murder. The State's claim that Parker
was casing the store when seen there earlier that evening is simply an inference the State asked the
jury to draw. Thereisno direct evidence to support this supposed fact. See PCT 226. Similarly,
the State's contention that Parker was in the store during the robbery is just that, a contention.

No witness identified Parker as having been in the store during the robbery. Seeid. at 226-27. It

is equally reasonable for the jury to conclude that Parker was the one who stayed in the car.

Thus, as the following summary of the testimony at Parker's trial relating to
Parker's actions during the commission of these crimes establishes, in the absence of the Williams

testimony, there is no direct evidence of Parker's active participation in the crimes charged.

1 Marilyn McDevitt — R 508-22: McDevitt testified she was

visiting the victim at the Li'l Genera Store between 11:15 p.m. and 12:45 a.m. the evening the
crimes occurred. She identified Parker as someone who came into the store while she was there.
At trial, Judge Makemson established through cross examination that her line-up identification
was questionable. R 513-17. At her deposition, McDevitt testified that the man in the store was
"alittle bit taller" than Judge Makemson. Judge Makemson is approximately 5' 4", and Parker is
approximately 6' 3". The State's argument that this questionable identification is evidence of
Parker's active participation in the crime because it shows he was "casing” the store is supported
by nothing other than the State's suspicion. PCT 79-80. There simply is no evidence that even if
Parker was in the store while McDevitt was there, that he was not there to buy a bag of chips, or

for some other innocent activity. PCT 226.
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2 Danielle Symons — R 532-52: Symons was a student at the

Horida Institute of Technology with ajob in the evenings as a paper carrier. She testified that on
the night of the crimes, she stopped her car at the intersection where the Li'l General Store was
located at about 3:00 am., and saw three black men inside the store and one in the car outside.
Sheidentified Bush in aline-up as one of the men in the store. R 535-38, 548-49. She could not
identify Parker as any of the four men nor could she identify the personinthe car. R 535-37. The
State could present no evidence, absent Parker's inadmissible May 5 statement, see Parker, 974

F.2d. at 1536, that Parker was in the store and was not the person in the car outside.

3 Richard Lee Farnell — R 614-16:  Farnell, aFt. Pierce police

officer, testified that prior to the day of the crimes he saw the four co-defendants together in Ft.
Pierce "on the streets."  Farnell had no knowledge of the evening in question, so his testimony is

irrelevant to the issue of Parker's active, knowing participation in the crimes.

4 Richard Douglas — R 616-33: Douglas testified that he was

robbed at Jensen Beach earlier that evening by four Black men, one of whom had long, stringy
hair and looked like awoman. He was unable to identify Parker as one of the men who robbed
him. His testimony, therefore, provides no evidence to support the State's claim that Parker was

an active participant in the crimes for which he was charged.

5 Timothy Gene Bargo — R 674-92: Bargo, a deputy sheriff for St.

Lucie County, testified that, on two occasions after the robbery, abduction and murder had
already occurred, he stopped Bush's car because it had a defective tail light. Except for Bush,

Bargo could not identify any of the occupants of the car.
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6 Detective Powers — R 794-836: Detective Powers testified

regarding Parker's second statement made to the police. He testified that he took Parker and
Richard Kelly Vaughn, a police officer with the Martin County sheriff's department, for adrive
during which they covered the route of the crime. Powers testified that Parker showed him where
the body was left and where Parker believed the knife had been thrown. Powers also stated that
Parker believed Bush had shot and stabbed the victim. R 798. Powers testified that Parker told
him that Parker was in the front seat of the car with Bush as they were driving. Parker then told
him that al co-defendants were present when they split the money up at Cave's house; his portion,

according to Powers, was between twenty and thirty dollars. R 802-03.

In his cross-examination of Powers, Judge Makemson attempted to cast
doubt on whether Powers was testifying to exactly what Parker had said to him on the ride.
Powers took a statement from Bush immediately after his ride with Parker. Judge Makemson
therefore attempted to demonstrate that Powers could have confused the two statements because
the conversation with Parker had not been taped, and Powers did not record what Parker

alegedly stated until ten days after theride. R 806-12, 835.

7 Richard Kelly Vaughn — R 836-48: Vaughn confirmed that he

accompanied Powers and Parker on the drive covering the route taken by the defendants on the
night of the crime. He testified that his role was strictly for security purposes, and that he had
been instructed not to participate in the investigation of the crimes for which Parker was charged.
Vaughn testified that from his position in the back seat he overheard Parker indicate that he had

received between twenty-five and thirty dollars. R 847.
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8 Georgeanne Williams — R 878-913: The State called Williams as

one of its last witnesses. Her testimony, which was improperly buttressed with testimony from
two other witnesses who repeated her prior consistent statements, see Parker v. State, 476 So. 2d
134, 137 (Fla. 1985), was the State's only evidence that Parker was the shooter, and indeed, is the
only direct admissible evidence of an active role in the murder by Parker. Williams testified that
when she was visiting her boyfriend Bush, whom she visited as often as she could, R 894, she
stopped at Parker's cell and asked who shot the victim. Williams claims that Parker responded by

telling her that he did, and that Bush stabbed her. R 883.

Judge Makemson attacked Williams's credibility by pointing out that she
was Bush's girlfriend, had not known Parker well, and had lied before to her parents about Bush

so they would not object to her seeing Bush. R 891-94, 897-99."

Asis clearly demonstrated by areview of thetrial transcript, and as the

Eleventh Circuit stated, absent Parker's inadmissible statement, there was very little evidence of

Parker's active, knowing participation in the robbery. Parker, 974 F. 2d at 1575-76. The only

evidence linking Parker to the murder is the Williams testimony. Without Parker’s inadmissible
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May 5 statement and with the admission of credible evidence rebutting Williams testimony, the

only unrebutted evidence connecting Parker to the crime is the second statement, as testified to by

Powers. Since the second statement contained no details of the murder, and no discussion of the

events leading up to the murder, it could not be used to prove that Parker "knowingly"

participated in the underlying felonies.

Because the State could establish that Parker was guilty of felony murder
by arguing that Williams's testimony proves that Parker was the shooter, evidence that someone
else had confessed to being the shooter was plainly material to Parker's defense. Had that
evidence been disclosed, Judge Makemson would have used it in his effort to establish that Parker
was not the killer. PCT 53. At the evidentiary hearing, the State's witnesses themselves
recognized that in a murder trial nothing is more important to the prosecution than evidence that
the defendant then on trial committed the murder. PCT 204-05, 261-62. Indeed, both
prosecutors testified that they would have wanted to use the Bryant testimony at the Cave trial.
PCT 214-16, 261-62. In fact, it was precisely because the State possessed such direct evidence
against Parker, that the State believed that Parker's was its strongest case. PCT 204-05, 237.
These facts, submitted in support of a claim that the Bryant statements were not material, prove
exactly the opposite — they establish the critical importance to the defense of any evidence that
someone other than Parker was the shooter. That Judge Makemson was deprived of this
opportunity by the State's wilful withholding of excul patory evidence establishes that this Court

can have no confidence in the guilty verdict against Parker.
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The lower court erred by concluding that since the Eleventh Circuit
determined that the unconstitutional admission of Parker's May 5 statement into evidence was
harmless error, the admission of Bryant's testimony at the guilt/innocence phase of the trial would
not be material to the jury's verdict. First, the Eleventh Circuit's decision is contradicted by its
earlier conclusion that the second statement made by Parker to police "contained no details of the
events leading up to and during the murder." Parker, 974 F.2d at 1575-76.° Second, to
demonstrate a Brady violation, the standard to be met is not harmless error, but rather, one must
demonstrate there is a reasonable probability that the cumulative effect of the suppressed
evidence, the unconstitutional admission of Parker's May 5 statement into evidence, and the
inappropriate bolstering of Williams's testimony through the introduction of prior consistent
statements, see Parker, 476 So. 2d. at 137, would affect the outcome of the trial. That is,
whether the constitutional errors committed by the State undermine confidence in the verdict.
Kylesv. Whitley, 514 U.S. 419, 435-36 (1995) makes clear that this is different from a harmless
error standard. Therefore, the fact that the Eleventh Circuit held that the admission of Parker's
May 5 statement was harmless error is not determinative of whether the cumulative affect of the
suppression of Bryant's testimony and the unconstitutional admission of Parker's May 5 statement
entitles Parker to anew trial. Asthe Eleventh Circuit held in Jacobs v. Sngletary, 952 F.2d

1282, 1289 (11th Cir. 1992), where the cumul ative effect of the suppressed evidence and the
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inadmissible evidence — here, Bryant’ s statements and Parker's inadmissible May 5 statement —
is that confidence in the verdict rendered by the jury is undermined, the suppressed evidence is

deemed material, and the defendant entitled to a new trial.

THE RECORD AND THE LAW PLAINLY SUPPORT THE LOWER
COURT'SFINDING THAT BRYANT'SSTATEMENTS
ARE MATERIAL TO THE PENALTY PHASE OF PARKER’STRIAL

As aresult of the suppression of the Bryant statements, the Parker jury's
advisory verdict of death, by a vote of eight to four, is not a verdict worthy of confidence for the
following reasons. 1) Parker'strial counsel was prevented from introducing independent evidence
that someone other than Parker was the triggerman — a factor that is critical to the judge's and
jury's deliberations at the penalty phase; 2) Parker's trial counsel was prevented from introducing
disinterested evidence that would have undercut the Williams testimony, the State's only direct
evidence that Parker was responsible for the murder; and, 3) Parker'strial counsel was prevented
from presenting critical evidence that would have supported Parker's defense of lack of active
participation in the crimes.® Contrary to the State’s argument on this appeal, the lower court’s
materiality determination was fully supported by these effects of the suppression on the penalty
phase proceeding and was not based solely on an assessment of Bryant’s credibility.

A. The State’'s Suppression of Bryant’s Statement

Undermines Confidence in the Outcome of the
Penalty Phase of Parker's Trial

20 As Judge Davis held, PCR 1209, and the State has conceded, State’s Brief at 14, Bryant's
testimony plainly would have been admissible at the penalty phase of Parker’strial.
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As this Court and the Eleventh Circuit Court of Appeals have held, at the
sentencing phase, evidence regarding the identity of the triggerman is critical to the deliberations
of both the judge and the jury, and evidence contradicting the State's claim that the defendant is
the shooter is therefore material. See Jacobsv. Sngletary, 952 F.2d 1282, 1296 (11th Cir. 1992);
Garciav. Sate, 622 So. 2d 1325, 1331 (Ha. 1993); Hawkins v. Sate, 436 So. 2d 44 (FHa. 1983);
Malloy v. Sate, 382 So. 2d 1190 (Fla. 1979). Nowherein its Brief on Appeal does the State
even begin to address this central role at the penalty phase of evidence bearing on the relative

culpability of the co-defendants.

In Jacobs, for example, the evidence suppressed by the State would have
been used by defense counsel to impeach the State' s key witness, who, like Georgeanne Williams
in Parker’s case, provided the only evidence that the defendant was the shooter. The State
withheld evidence that the witness's prior statements directly contradicted histrial testimony on
severa important issues, including the identity of the shooter. The Eleventh Circuit reversed
Jacobs' conviction and remanded the case for a new trial, since the court found it reasonably
probable that the outcome of Jacobs's trial would have been different if the witness's prior
statements had been disclosed and the inadmissible evidence had not been admitted. 952 F.2d at

1289.

In Garcia, as was the case at Parker’strial, the state attorney argued to the
jury that Garcia was the shooter, while suppressing evidence that supported Garcia s contentions
that another co-defendant was the shooter. Upon his arrest, Garcia had named “Joe Perez” as
being the shooter of the two victims, and Garcia identified the man using the name “ Joe Perez’ as

one of his co-defendants, Urbano Ribas. 622 So. 2d at 1328-29. Nevertheless, the State argued
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that “Joe Perez” did not actually exist, and contended that when Garcia referred to the deeds of

“Joe Perez,” Garciawas actually talking about his own actions.

The State, however, had suppressed a statement given to the police which
would have corroborated the existence of “Joe Perez.” In the statement, a witness said that, upon
arrest, Ribas identified himself as “Joe Perez.” 1d. at 1330. This statement directly contradicted
the prosecutor’ s statements in his opening and closing arguments that “ Joe Perez and Garcia are
one and the same person and Garcia was thus a shooter by his own words.” Id. The Forida
Supreme Court ruled that the withheld statement was clearly material as to the penalty phase of
appdlant’ stria, since:

the statement would have greatly aided the defense in

arguing that [co-defendant] Ribas, not Garcia, was a

shooter, and Garcia was thus undeserving of the death

penalty. The State’s failure to disclose the statement

undermines the integrity of the jury’s eight-to-four

recommendation of death and constitutes a clear Brady
violation.

Id. at 1331.

Garcia mandates the conclusion that Bryant’ s statements are material to
the penalty phase of Parker’strial. Parker’sjury also voted eight to four to recommend the death
sentence. Just as in Garcia, credible testimony that Cave, not Parker, was the shooter would
have greatly supported Parker’s argument that he was not deserving of the death penalty, creating
areasonable probability that two of the eight jurors who recommended death would have instead
recommended life imprisonment. Here, the Bryant statements are even stronger than the evidence

suppressed in Garcia. Bryant could have testified to a direct admission by Cave that he, not
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Parker, was the shooter. The statement at issue in Garcia could only have been used to support
the defendant’ s claim on a collateral issue — that Ribas was aso known as Perez — thereby

supporting his own statement that Ribas was the shooter.

The importance of the identity of the triggerman to the jury’s determination
of sentence has been repeatedly recognized. See Hawkins, 436 So. 2d at 47; Malloy, 382 So. 2d
at 1193. Even where the identity of the shooter is seemingly irrelevant to the aggravating factors
found by the trial court as justification for imposing the death sentence, if there is conflicting
evidence as to the identity of the shooter, the jury’ s advisory sentence of life is reasonable, since
“[ c]onflicting evidence on the identity of the actual killer can form the basisfor a
recommendation of life imprisonment.” Cooper v. Sate, 581 So. 2d 49, 51 (Ha. 1991)
(emphasis added). Thus, contrary to the State’s argument, State’s Brief at 18, thereis a sound
basis supporting the trial court’s finding of a reasonable probability that, had Bryant’s testimony

been available to Parker, the result would have been alife recommendation and sentence.

In Hawkins, the jury, by a vote of six to six, returned averdict advising a
life sentence. The defendant, in an effort to rebut the State’ s evidence that he was the shooter,
introduced evidence that he was not the shooter and, in fact, participated in the crime under
duress. Thetrial judge, however, rejected the jury’ s recommendation and imposed a sentence of
death. The Florida Supreme Court reversed the trial judge, finding that, given the conflicting
evidence introduced regarding the identity of the triggerman, there was a reasonable basis for
the jury’ s advisory sentence of life. 436 So. 2d at 47 (emphasis added); see also Malloy, 382 So.
2d at 1193 (“the jury’s action was reasonable because of the conflict in the testimony as to who

was actually the triggerman’”).
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In addition to providing crucia evidence of the identity of the triggerman,
Bryant’ s statements are material because, had they been available for use at Parker’s tria, they
would have undercut Williams's testimony — the State’s only evidence against Parker directly
implicating him in the murder. As the United States Supreme Court and this Court have
consistently held, evidence that undercuts and destroys confidence in the prosecutions's key
witness is material to the death penalty determination. See Kylesv. Whitley, 514 U.S. 419, 442-
45 (1995) (statements suppressed by the state would have “destroyed confidence” in the story
told by the State’s “best” witness); Jacobs, 952 F. 2d at 1289 (reversal required where evidence
the defense could have used to impeach the state’' s key witness was suppressed); Gorhamv. State,
597 So. 2d 782, 785 (Fla. 1992) (undisclosed evidence was material where the defense was

unable to impeach a key witness due to the suppression of evidence).

In Jacobs, the Eleventh Circuit held that the State's suppression of
evidence the defense could have used to impeach a key witness was material and required a
reversal of Jacobs's conviction. There, the defendant was convicted of first degree murder of a
police officer, theft of afirearm and a car, and kidnaping. The defendant had been driving with
two others at the time of the aleged offenses, and asserted that she had been merely a passenger
in the car and thus a passive participant in the crimes. The State did not disclose evidence that its
key witness had taken a polygraph test prior to trial, making inconsistent statements about
defendant’ s involvement in the crime.  Since his testimony was the state’s only significant

evidence of defendant’ s active involvement, the court found:

The state violated Brady v. Maryland by presenting
its most important eyewitness without disclosing a
prior statement that both contradicted the
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eyewitness' trial testimony and supported Jacobs
defense theory.

952 F.2d at 1296.

Williams's testimony was the only admissible evidence of Parker’s active
participation in the crimes. Indeed Williams's testimony was the only evidence submitted at
Parker’strial that could even connect Parker in any way to the murder weapon — a gun owned
by Bush, which was never located and which no witness at Parker’ s trial other than Williams
could place in Parker’s hand — or to the act of shooting the victim. In short, the evidence against
Parker was not overwhelming and the State’ s contention that Parker was more than a passive
participant rested primarily on the shoulders of Georgeanne Williams?* If the jury had heard
Bryant’s statement that Cave shot the victim and Bush stabbed her, it is reasonably probable that
this testimony would have destroyed whatever confidence the jury had in Williams' s testimony
that Parker “confessed” to her. While Parker’s counsel sought to undermine Williams's
credibility, stressing her obvious bias as Bush's girlfriend, he was significantly handicapped
because he had no disinterested testimony to support his contention that Williams was lying to
protect Bush. As Judge Davis pointed out in his opinion, the Florida Supreme Court later “found
as areasonable explanation with regard to Williams's testimony, that the circumstances indicated
that she had a motive to falsify her testimony — to keep her boyfriend, Bush, out of the electric

chair. Parker v. Sate, 476 So.2d 134, 137 (Fla. 1995).” PCR 1210. Bryant’s testimony would

2 In assessing the impact of the suppression of Bryant’s statements, it is critical to keep in

mind that, but for the erroneous denia of Parker’s pre-trial motion to suppress his inadmissible
May 5 statement, the penalty phase jury and court would not have considered the aspects of
Parker's May 5 statement and testimony that the prosecutors contended showed Parker’s active
participation in the felonies. Parker’strial counsel would not have introduced the May 5
statement at the penalty phase. PCT 40.
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have provided independent evidence needed to persuade the jury that Williams had fabricated her
story. See Banksv. Reynolds, 54 F.3d 1508, 1520 (10™ Cir. 1995) (evidence that would have

rebutted the State’ s key witness was material under Brady).

Presented with the conflicting Bryant and Williams testimony at the 1993
Cave re-sentencing hearing, Judge Walsh concluded that he could not find that the State had
established beyond a reasonable doubt that Cave was the shooter. PCR 1490-91. Itisat least
reasonably probable that, had Parker’ s trial judge and jury been presented with the same
conflicting evidence, they would not have concluded that the State had met its burden of proving
beyond a reasonable doubt that Parker was the shooter. Judge Walsh’s reaction to the conflicting
testimony demonstrates that putting forth evidence that someone else had confessed to being the
shooter, even though it would contradict Parker’s alleged statement to Powers that Bush was the
shooter, raises sufficient doubt about Parker’s involvement in the murder to create a probability of
adifferent outcome. As the Supreme Court stated in United Satesv. Agurs, 427 U.S. 97, 112
(1976), “if the omitted evidence creates a reasonable doubt that did not otherwise exist,

constitutional error has been committed.”

Bryant’ s testimony would not have left the jury with the impression that
Parker was untruthful, as the State argues. State’s Brief at 24. Rather, Bryant’s testimony would
have been consistent with an argument by Parker’s trial counsel that Powers' memory had eroded
and, as demonstrated, would have undercut Williams'stale of Parker’s “confession.” The State,
not Parker, has the burden of proving beyond a reasonable doubt which of the defendants was the

shooter. So long as the evidence creates a reasonable doubt as to Parker — which the Bryant
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testimony clearly does — the jury is more likely to conclude that someone other than Parker is

responsible for the victim’s death, and that Parker therefore should not receive a death sentence.

A finding that Bryant’s statements are material even if they seemingly
conflict with Parker’s statement that Bush was the shooter is supported by case law. 1n Banks, 54
F.3d at 1520 fn28 for example, evidence withheld by the State that suggested that one, Hicks, was
the shooter was material even though it would have been inconsistent with a recorded statement
the defendant gave to the police in which he stated that one, McClure, was the shooter. In Felker
v. Thomas, 52 F.3d 907, 910-11 (11" Cir. 1995), cert. denied, 116 S. Ct. 956 (1996) a case relied
on by the State, the prosecution’s theory that the murder victim was last seen alive on a Tuesday
was contradicted by allegedly undisclosed evidence that the victim was seen alive on Wednesday,
but, in the presence of the defendant. The Felker court found that “although the evidence in
guestion would have been inconsistent with the prosecution’s theory at trial about when the
victim the was last seen dlive, it would not have been inconsistent with any of the evidence
proving Felker’sguilt.” Id. at 910-11. Similarly, even if evidence that Cave was the triggerman
would have been inconsistent with Parker’ s statement that Bush was the triggerman, it would
nevertheless be material since it would be consistent with the evidence supporting Parker’s

innocence.??

22 The State’s reliance on Felker is misplaced. The withheld evidence in question in Felker

was contradictory in that, if true, the evidence tended to establish Felker’s guilt, not innocence.
52 F.3d at 910-11. The other casesrelied on by the State are equally unsupportive of its position.
In United States v. Sarrett, 55 F.3d 1525, 1556 (11" Cir. 1995), cert. denied, 116 S. Ct. 1369
(1996) there was a determination by the court that the defendant would have had to liein
presenting his defense to the court in order to take advantage of the withheld excul patory
evidence. The decision in United States v. Gossett, 877 F.2d 901, 907 (11" Cir. 1989), cert.
denied, 493 U.S. 1082 (1990) similarly does not support the State’' s argument because, as the
State acknowledges, that case had nothing to do with the issue of Brady materiality (finding
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evidence not trustworthy under the statement against penal interest exception). Finaly, the
decision in Garcia in fact, supports Parker’s case. 622 So.2d at 1330-31 (evidence was materia
where it contradicted State’s theory at the penalty as to the identity of the triggerman).
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The State’ s suppression of Bryant’s statements undermines confidence in
the outcome of the penalty phase because Parker’s trial counsel was prevented from presenting
critical evidence that would support the defense’ s theory of the case. See PCT 56-59. Contrary
to the State’s portrayal, Parker’s defense strategy did not hinge on proving that Bush was the
shooter. Parker’s defense strategy was to demonstrate that: he was innocent of the shooting; the
State’ s key witness, Georgeanne Williams, was not worthy of belief; and, hisrole in the crimes
was minimal. The introduction of Bryant’s statement supports this defense strategy. When
undisclosed evidence supports the defense theory of the case, such evidence is deemed material.
See Kyles; Jacobs; Garcia, 622 So. 2d at 1331. Bryant’s testimony would not have contradicted
or been detrimental to Parker’s defense, as the State contends. State's Brief at 24, 27. Bryant's
testimony is consistent with Parker’ s innocence of the shooting, Williams's having testified falsely
and Parker’s minimal role in the crimes. As Judge Makemson testified at the evidentiary hearing,
Bryant’s testimony that someone el se admitted to shooting the victim could have had a great
impact in rebutting the Williams testimony and providing affirmative evidence that someone other
than Parker was most culpable. PCT 58-59. As the record evidences, Bryant’ s testimony would
have been used by Parker’strial counsel to support Parker’s defense that he was merely a passive
participant in the crimes. PCT 56-57. Bryant’s testimony thus would have supported Parker’s
argument that Cave and Bush were the active perpetrators of the crimes, while he and Terry
Wayne Johnson were not.

B. Introduction of the Bryant Statementsat the Penalty Phase

Would Not Have Led to the Introduction of Bush’sand
Cave' s Out-of-Court Statements I mplicating Parker

0406/00997-031 NYLIB1/702671 v2 57 09/22/97 04:34 PM (11021)



Unable to challenge effectively the materiality of Bryant’s testimony to the
penalty phase of Parker’s trial, the State has resorted to arguing that, even if Bryant’s testimony
had been disclosed, Parker’s trial counsel would not have called Bryant to testify because to do so
would have opened the door to the admission of Bush’'s and Cave's *® statements implicating
Parker to “impeach the credibility of Bush’s accusation.” ** State’'s Brief at 25-26. The State’s
argument is based on a misstatement of the exculpatory evidence at issue. The State portrays the
exculpatory evidence to which Bryant would testify as merely an accusation by Bush that Cave
was the shooter and corresponding silence by Cave. Asthe State itself acknowledged at Cave's
1993 re-sentencing hearing, thisis not the case. Bryant’s deposition testimony and Jackson's
deposition and hearing testimony at Cave's re-sentencing clearly evidence a direct admission by
Cave. No door to Cave's and Bush's prior statements would have been opened because it is
Bryant’s testimony of Cave's direct admission which would have been dlicited from Bryant at
Parker’s trial and on which Parker would have relied. The “credibility of Bush's accusation” is

simply irrelevant to a direct admission by Cave.

Even if Bryant’s testimony would have provided a basis on which to seek
to introduce Cave's and Bush's statements, to introduce the statements would have violated
Parker’s Sixth Amendment right to confront the witnesses against him. At the very least,

admission of the Bush and Cave statements, would have been denied because the prejudicia effect

3 Despite the State’s claim that introduction of both statements would have been

inadmissible to impeach Bush's credibility, nowhere does the State explain how Cave's statement
could possibly pertain to an assessment of Bush’s credibility.

24 In arguing at Cave's 1993 re-sentencing hearing that Bryant’ s testimony demonstrated

that Cave was the shooter, the State did not think that it was opening the door to introduction of
Bush's prior statement to the police implicating Parker or Parker’s statements implicating Bush
and certainly did not believe that it was putting Bush's credibility at issue.
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of the statements plainly outweighs whatever slim probative value they may have in impeaching

Bush's credibility.

The State attempts to overcome the Sixth Amendment bar to the
introduction of the Cave and Bush statements by relying on Tennessee v. Street, 471 U.S. 409
(1985), for the proposition that the statements would be admissible for a nonhearsay purpose,
namely to “show that all of the co-defendants were pointing fingers at each other.”® State's Brief
at 25. Street isinapplicable to this case for several reasons.® First, in Sreet, the State’s
strongest evidence against the defendant, Street, was his own confession. Street argued that his
confession was a coerced imitation of the confession of his co-defendant. To rebut the
defendant’ s claim, the State was allowed to introduce the co-defendant’ s confession for the
alleged nonhearsay purpose of pointing out to the jury the differences between the two
confessions. The Supreme Court held that the admission of the co-defendant’ s confession did not
violate the Confrontation Clause. The Court did not, however, rule that al out-of-court co-

defendant statements are per se admissible for a nonhearsay purpose irrespective of the

2 The irrationality of the State's contention is established by the single fact that, through
Bryant, Parker could show that Cave, in an unguarded moment when he thought only Bush could
hear, did not point the finger at a co-defendant. He instead pointed it directly, and unequivocaly,
at himself.

26 Street was not decided until 1985 and was therefore not the law at the time of Parker's

1983 trial. Prior to Sreet, none of the Supreme Court’s Confrontation Clause cases addressed
the issue of whether a co-defendant’ s confession introduced for a nonhearsay purpose violated the
Confrontation Clause. See Street, 471 U.S. at 413. Thus, even if the State had raised the
argument that the Bush and Cave statements were admissible for nonhearsay purposes, in the
absence of any authority supporting its position, it is doubtful that the State's argument would
have carried the day.
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Confrontation Clause. Rather, the Court admitted the confession because “there were no
alternatives that would have both assured the integrity of the trials's truth-seeking function and
eliminated the risk of the jury’ s improper use of evidence.” As Justice Brennan stated in his
concurrence: “[t]he out-of-court confession is admissible for nonhearsay purposes in this case
only because that confession was essentia to the State’s rebuttal of respondent Street’ s defense
and because no alternative short of admitting the statement would have adequately served the

State'sinterest.” 1d. at 417 (emphasis added).

As the Supreme Court made plain in Sreet, the State must demonstrate
that its use of the Bush and Cave statements would have been essential to refute Parker’s defense.
The State’'s use of the Cave and Bush statements against Parker would have been peripheral, not
essential, to the State’s case. The State had a clear alternative means of responding to the impact
of the Bryant testimony — to argue, asit did repeatedly at Parker’strial, that Parker himself had

admitted shooting Ms. Slater in his aleged statement to Georgeanne Williams.

In addition, Street is inapplicable because Bush's and Cave' s statements are
substantially more prejudicial, and less probative, than the co-defendant statement at issue in
Street. The co-defendant’s confession in Street was merely cumulative of the defendant’s
confession which was aready in evidence. Further, any claim by Street that admitting his co-
defendant’ s confession would prejudice him was specious given that Street had earlier sought to
introduce the same co-defendant’ s confession on the ground it was “very material” to proving his
argument that his confession was coerced. Street, 471 U.S. at 417 fn*. In contrast, Parker has
consistently maintained that Bush’s and Cave' s statements are highly prejudicia and has fought,

successfully, to keep them from being introduced against him. See R 1608-09, 1682.
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Parker’s case falls squarely within Bruton v. United Sates, 391 U.S. 123

(1968). There the Supreme Court stated:

[ T]here are some contexts in which the risk that the
jury will not, or cannot, follow instructions is so
great, and the consequences of failure so vital to the
defendant, that the practical and human limitations
of the jury system cannot beignored ... [slucha
context is presented here, where the powerfully
incriminating extrgjudicial statements of a co-
defendant . . . are deliberately spread before the jury.

Id. at 135-136.

Bruton thus prohibits the admission of statements which would have the
“*powerfully incriminating’ effect of one accomplice pointing the finger directly at another,
without subjecting himself to cross-examination.” United Satesv. Di Gregorio, 605 F.2d 1184,
1190 (1* Cir. 1979) (quoting Bruton, 391 U.S. at 136) (emphasis added) (distinguishing Bruton
on the ground that admission of co-defendant’ s statement that only indirectly implicated defendant
was not “powerfully incriminating”), cert. denied, 444 U.S. 937 (1979). Thisis exactly the kind
of evidence that the State now claims it would have sought to place before Parker’s jury had

Parker’s trial counsel introduced Bryant’s statements.

Nor could the Confrontation Clause objection to the introduction of Bush’'s
and Cave' s statements be cured by alimiting instruction to the jury. As the Supreme Court
acknowledged in Bruton, a limiting instruction that attempts to restrict the jury to consideration of
the admissible aspects of a co-defendant’s out-of-court statement is insufficient when the
inadmissible aspect of the statement is “devastating to the defendant,” and the declarant has a

“recognized motivation to shift the blame onto others.” 391 U.S. 123, 129, 136; see Gaines v.
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Thieret, 846 F.2d 402 (7" Cir. 1988) (reversible error to allow police officer to testify regarding

out-of-court statements of defendant’ s brother implicating defendant as triggerman).

The Bruton Court further stated that “[t]he government should not have
the windfall of having the jury be influenced by evidence against a defendant which, as a matter of
law, they should not consider but which they cannot put out of their minds.” Bruton, 391 U.S. at
129 (quoting Delli Paoli v. United States, 352 U.S. 232, 248 (1957) (Frankfurter, J., dissenting).
This is exactly the type of windfall the State seeks to gain under the guise of introducing Cave's
and Bush's statements for a nonhearsay purpose. In deciding the appropriate penalty for Parker,
the jury was required to consider whether the shooting was done by another individual and
whether Parker’s involvement was relatively minor. See Fla. Stat. 8921.141(6)(d) (1996).
Whether Parker was the triggerman was, therefore, a central issue in the jury’'s decision to
sentence Parker to death. At Parker’strial, the only statements introduced supporting the State’s
theory that Parker was the triggerman were those of Bush's girlfriend, an obviously biased
witness. Cave's and Bush's statements thus could conceivably add weight to the State's
contention that Parker was the triggerman. In these circumstances the admission of Cave's and

Bush's statements would violate the Sixth Amendment.

Even if the Sixth Amendment did not bar the introduction of Bush's and
Cave's statements those statements would nevertheless have been excluded because their
probative value is substantially outweighed by the undue prejudice they would cause to Parker.
See Fla. Stat. 8 90.403 (1996). In United Statesv. Reyes, 18 F.3d 65, 67-68 (2d Cir. 1994), the
government introduced statements that were allegedly made to a customs agent by the

defendant’ s accomplices which implicated defendant, Stein, in drug smuggling. The government
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argued that the statements were admissible for a nonhearsay purpose. There the court stated that
although the government was technically correct because the jury was instructed not to consider
the out-of-court declarations as evidence of the truth of what was said, “when the likelihood is
sufficiently high that the jury will not follow the limiting instructions, but will treat the evidence as
proof of the truth of the declaration, the evidence is functionally indistinguishable from hearsay.”
Id. at 69. Asaresult, whether the evidence may be received turns on a balancing of the probative

value against the prejudicial effects. 1d. at 69-70. As the court stated:

contrary to the government’s contention, the mere
identification of a relevant non-hearsay use of such
evidence is insufficient to justify its admission if the
jury is likely to consider the statement for the truth
of what was stated with significant resultant
prejudice.

Id. at 70.

Thisis atextbook example of a situation in which evidence would be
properly excluded as more prejudicial than probative. It iswell settled that the statement of a co-
defendant inculpating another is presumptively unreliable. Leev. Illinois, 476 U.S. 530, 541
(1986). Accordingly, evidence that Bush and Cave pointed the finger at Parker is of minimal
probative value with respect to the purported reason for their introduction — to challenge Bush's
credibility. On the other side of the scales, Bush's and Cave's statements are highly prejudicial.
Bush's and Cave' s statements address the most disputed issue in Parker’s case, the identity of the
triggerman, and directly implicate Parker. Given the State' s use of Williams's testimony to prove
that Parker is the triggerman, it is likely that Bush's and Cave's statements will be viewed by the
jury as further substantive evidence that Parker was the triggerman or as evidence bolstering
Williams's testimony.
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It is axiomatic that that so-called impeachment evidence is not permitted
where it is used as a stratagem to get before the jury otherwise impermissible hearsay. See United
Satesv. Gossett, 877 F.2d 901, 907 (11" Cir. 1989), cert. denied, 493 U.S. 1082 (1990); Morton
v. Sate, 689 So. 2d 259, 263 (Fla. 1997). At the evidentiary hearing, Judge Midelis, the
prosecutor at Parker’strial, directly stated what the State’s true motive for seeking to introduce
Bush's and Cave' s statements would be — to get the jury to conclude that, “[the co-defendants
are ] al accusing one another of doing it and they're all guilty of first degree murder .. .” PCT
213. Because there can be no doubt that Cave’'s and Bush's statements are most valuable to the
State if the jury accepts them for their truth, there is strong reason to believe that, had the State
sought to introduce the Bush or Cave statements to respond to Bryant’s testimony, the State
would impermissibly be seeking to put before the jury evidence that would otherwise be
inadmissible hearsay.

C. Judge Davis Did Not Err in Granting
Relief with Respect to the Penalty Phase

Contrary to the State's contention on this appeal, in evaluating materiality,
Judge Davis properly considered the significance of the State's use of Bryant’s testimony at
Cave' s 1993 re-sentencing hearing. At the evidentiary hearing and in its posthearing brief the
State challenged the materiality of Bryant’s statements on the ground that Bryant would not have
been effective if called by Parker as a witness because Bryant’ s testimony would have been
subject to impeachment. PCT 212, 216; PCR 768. Specifically, the State argued that Midelis
would have attempted to establish that Bryant had a motive to point the finger at Cave because
Cave had sexually assaulted Bryant and broken his nose. PCR 768-69. The State argued that

Midelis would further have attempted to establish that because Cave had denied Bryant food for
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three days, Bryant’s ability to perceive accurately the Cave and Bush conversation was impaired.?’
PCR 770. Inrgecting the State’s arguments Judge Davis stated:

The State also contends that Bryant’'s
testimony is impeachable with regard to accuracy
and bias. . . . Thisargument isinconsistent with the
State’s use of Bryant as a witness in the Cave re-
sentencing. The Court has carefully reviewed the
depositions and trial testimony of Bryant and
Jackson in the Cave resentencing and finds that
Bryant could be considered by a jury to be a credible
witness as to the incident which he reported. There
IS no evidence that Bryant can expect any gain or
favor for his testimony eleven years after the event.
Further, his testimony is consistent with his report to
Jackson in 1982. . . .

PCR 1209-10.

2 As these facts make clear, the State’ s contentions that the “trustworthiness of Bryant’s

testimony was never an issue in the materiality analysis regarding Parker’ s penalty phase” and
that it only “argued the untrustworthiness of the substance of Bryant’s testimony” in an effort to
refute the existence of corroborating circumstances necessary for the admission of Bryant’s
statement at the guilt phase, State's Brief at 19, 28, are directly contradicted by the record.
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Judge Davis concluded that:

In the present case, the State suppressed evidence

favorable to Parker, by failing to disclose Bryant’s

statement. This statement was material and the

Court finds that it could with a reasonable

probability, result in a different recommendation by

the jury in the penalty phase. The State has vouched

for the credibility and trustworthiness of Bryant’s

testimony by using it in the Alphonso Cave

proceedings. The State cannot say, in good

conscience, that this testimony is not credible, not

trustworthy, is biased and insignificant to Parker’s

defense.

PCR 1212.

The State’s prior use of Bryant’ s statements was not the “sole basis’ for
Judge Davis's decision to grant relief with respect to the penalty phase. It is apparent from Judge
Davis s decision that he considered and accepted Parker’s argument that, when faced with the
conflicting testimony of Bryant and Williams, it was reasonably probable that the jury would have
found Bryant’s testimony sufficient to raise a reasonable doubt concerning the State’s claim, in
reliance on the William’ s testimony, that Parker was the shooter. PCR 1210 n 2. Moreover,
Judge Davis did not simply rely on Bryant’s credibility for his materiality determination with
respect to the penalty phase. Rather, Judge Davis evaluated the materiality of Bryant’s statements
to the penalty phase of Parker’s trial in the context of the entire record, and applied the correct
standard of materiality in doing so. PCR 1208-09, 1211. The record amply supports Judge
Davis's determination that the State withheld material excul patory evidence entitling Parker to a
new sentencing hearing.

D. The Plain Materiality of Bryant’s Statementsto the
Sentencing Phase |s Demonstrated by the Impact

of that Evidence on the Ability to Sustain a
Death Sentence Under Enmud and Tison
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The State argued in the court below that the identity of the triggerman is

irrelevant in light of the aggravating factors relied upon by the State. PCR 684; PCT 203-04.

Even though this argument apparently has been abandoned on appeal, its assertion in the lower

court demonstrates the State' s consistent understatement of the importance to the sentencing

determination of evidence demonstrating that Parker was not the shooter. As shown above, this

Court and the Eleventh Circuit have repeatedly recognized that, in the sentencing process,

whether the jury or trial judge believes that the defendant then on trial is the shooter is perhaps the

most critical factor in the deliberations. Indeed, in each of these cases, the assessment of the

materiality of the suppressed evidence concerning the identity of the shooter was not at all

diminished by the existence of aggravating factors cited by the trial court in support of a death

sentence. See Jacobs,; Garcia.

The State's argument that the identity of the triggerman isimmaterial flies
in the face of the State's repeated emphasis in its closing arguments to the jury at the penalty
phase of Parker'stria, that Parker was the triggerman:®

| submit to you that J.B. Parker executed Frances
Julia Slater.

28 Indeed, in the court below, the State contended that Williams' s identification of Parker as
the triggerman made the State's case against Parker stronger than its cases against the other co-
defendants. PCT 205.
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What did Frances Julia Slater ever do to J.B.

Parker? Absolutely nothing. Nothing. Frances Julia
Slater, an eighteen year old girl, tries to make her
ownway in life. She was gainfully employed. She
never harmed J.B. Parker. Now, the stabbing by
John Earl Bush did not cause Frances Julia Slater's
death. J.B. Parker shooting her in the head did.

* k% *

Ask yourself, by what authority did J.B. Parker have
to take this girl'slife. By what authority did he have
to prevent her from leading a normal life of having
children, of having the parents enjoy the events of
Christmas, watching their grandchildren playing with
the Christmas trees, opening the presents. By what
right did he have to deprive them of seeing their
grandchildren blow out the birthday candles on their
cake. By what right did he have to do that? None.
Absolutely none.

The evidence is established that heis a cold

blooded killer. And that's why the State of Floridais

asking you to return an advisory sentence of death. .

R 1449-50.
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In rendering the findings of fact supporting his decision to sentence Parker

to death, the trial court explicitly found Parker was the shooter.® Clearly, both the State, which

proposed the findings adopted by the court, and the trial judge, who adopted the State's proposed

findings in support of his imposition of a death sentence on Parker, believed that the fact that, in

their view, Parker had been proven to be the shooter supported imposition of a death sentence.

Otherwise, why did Judge Midelis repeatedly emphasize to the jury that Parker had "executed"

Ms. Slater, and why did Judge Nourse recite this "fact” in support of his conclusion that Parker

should now be executed?

The judge and jury are expressly required to consider the mitigating
circumstances and weigh them against the aggravating factors. See Eddings v. Oklahoma, 455
U.S. 104 (1982). That the defendant is not the shooter is a fundamental mitigating circumstance,
expressly recognized under FHorida' s death penalty statement — it asks the jury and judge to

conclude that someone else is more culpable and thus that, whatever might be appropriate in the

Foramore complete descussmoroft het ral court
s Fumalmgs , see PCR &) & .Specifcal lyreferraimtot he ™
Tfact ""t hat Parlerwast he t rDgemany t he court adopte
dt he fol 1 owm Fmamps - ""Thev it mwasdrw ert o are
mote areawhere t he ce feralarh shot her'™; "B efore she was
shot mt he headbyt he ck feralarh , she was forcm 1l yremo
v edfromthev ehclewhmch hadst oppedmarenote are
a.Shewas st abbedmt he st omach byarat herco- ck fe ralarh
,Whialethe ck feraarh wat ched!" PCR 1582
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case of the defendant who actually killed the victim, the defendant then on trial is not deserving of
a death sentence.

Under Forida Statutes, Section 921.141(6)(d), it is a mitigating
circumstance that "defendant was an accomplice in the capital felony committed by another
person and his or her participation was relatively minor." 1f Parker were to succeed in convincing
the judge and jury that he was not the shooter, they would have no choice but to conclude that
someone else committed the capital felony. Without an acceptance of the Williams testimony as
true, the remaining evidence leaves the judge and jury no choice but to conclude that Parker's
participation was relatively minor. The State's confidence, as expressed at the evidentiary hearing
by former prosecutor Stone, that all four of the defendants are "equally responsible,” PCT 259,
262-63, see alsoid. at 201-02 (Midelis), simply is not the law.

The obvious materiality of Bryant’s statements to the issues to be
presented at the sentencing phase of Parker's trial is further demonstrated by the strong likelihood
that, if Bryant’s statements had been disclosed, and Williams's testimony not credited, as a matter
of law, under Tison v. Arizona, 481 U.S. 137 (1987), and Enmund v. Florida, 458 U.S. 782
(1982), there would be insufficient remaining evidence of Parker’s active and knowing
participation in the robbery, kidnaping or murder to support the imposition of a death sentence on
Parker. In Tison and Enmund, the Supreme Court defined the circumstances under which it
would be constitutionally impermissible to impose a death sentence on an individual found guilty
of felony murder. Under the standards established in those cases, a court may not, consistent with
the dictates of the Eighth Amendment, impose a death sentence unless the evidence either demon-

strates that the defendant intended or knew "that a killing take place or that |lethal force [would]
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be employed," Enmund, 458 U.S. at 797, or shows the defendant's "major participation in the

felony committed, combined with reckless indifference to human life." Tison, 481 U.S. at 158.

In the absence of Parker's inadmissible May 5 statement™ and trial
testimony, discrediting the Williams testimony is critical to establishing that the imposition of a
death sentence on Parker would violate the dictates of Enmund and Tison. If the Parker jury and
trial judge were to hear the conflicting testimony from Bryant and Williams and conclude, as
Judge Walsh did as to Cave when presented with this conflicting evidence in the 1993 Cave re-
sentencing proceeding, PCR 1490-91, that the State had not proved beyond a reasonable doubt
that Parker was the shooter, the remaining evidence of Parker's participation, which consists
primarily of Parker's alleged statement to Detective Powers, does not meet the culpability
standards of Enmund and Tison. Detective Powers testified that Parker merely acknowledges

sharing in the money from the robbery and being present when "they" took the victim from the
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car. R 798, 802-03. These facts do not prove that Parker knew that a killing would take place,
nor do they show that Parker was a major participant in the underlying felonies. See Enmund,
458 U.S. at 797; Tison, 481 U.S. at 158; Jackson v. State, 575 So. 2d 181, 192-93 (Fa. 1991)
(even though evidence showed that the defendant was a major participant in the crime and that a
reasonable inference could be drawn that the defendant was the shooter, there was insufficient
evidence to show that the defendant demonstrated either reckless indifference to human life or
intent to kill or employ lethal force and thus the imposition of a death sentence was impermissible
under Tison and Enmund); Brumbley v. Sate, 453 So. 2d 381, 387 (Fla. 1984).

One of Parker's co-defendants, Terry Wayne Johnson, did not receive a

death sentence. In fact, the trial court in Johnson's case precluded the State from seeking a death

sentence because to do so would violate Enmund. PCT 202. Asthe State explained at the 1993

Cave re-sentencing proceeding, Johnson received a life sentence because:

he didn't go into the store, never handled the gun, didn't get involved in the

armed robbery or the actua physical kidnaping of the victim although [he]

did split up the money from the actual robbery and the kidnaping . . . and

was present at the time of the murder although did not participate in either

the stabbing or the shooting of the victim in this particular case.
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PCR 1457; see also PCT 204 (Johnson was "[@]t the very best, alookout. . . . we could
establish only that [Johnson] was in the car outside and he shared the proceeds.” (Midelis)).
Without Parker's inadmissible May 5 statement, the only significant admissible evidence
distinguishing the Johnson case from the Parker case is the Williams testimony. Under such
circumstances, the materiality of Bryant’s statements, that Cave confessed™ to having been the

shooter, is unquestionable.
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V.

THE STATE'SRELIANCE ON NECESSARILY CONTRADICTORY
EVIDENCE CONCERNING THE IDENTITY OF THE SHOOTER
CONSTITUTES PROSECUTORIAL MISCONDUCT IN VIOLATION
OF PARKER'S DUE PROCESSRIGHTS

The State's reliance on the necessarily contradictory testimony of Bryant
and Williams at the separate trials of Cave and Parker, without providing the Parker jury the
opportunity to weigh the Bryant testimony and the impact of the State's reliance on that testimony
at the 1993 Cave re-sentencing proceeding, also constitutes prosecutorial misconduct in violation
of Parker's rights to due process. The Eleventh Circuit's opinion on Parker's appeal from the
denia of hisfederal habeas corpus petition alone establishes this claim. As the Eleventh Circuit
held, due processis violated if, at the separate trials of Parker and his co-defendants, the State
relies upon inconsistent evidence concerning the identity of the triggerman. Parker v. Sngletary,
974 F. 2d 1562, 1578 (11th Cir. 1992); see also Greenv. Georgia, 442 U.S. 95, 97 (1979);
Drake v. Kemp, 762 F.2d 1449, 1478 (11th Cir. 1985) (Clark, J., concurring), cert. denied, 478
U.S. 1020 (1986); United Sates v. Powers, 467 F.2d 1089, 1097-98 (7th Cir. 1972) (Stevens, J.,
dissenting), cert. denied, 410 U.S. 983 (1973).

Through its suppression of the Bryant statements and subsequent reliance
on this evidence at the 1993 Cave re-sentencing hearing, the State has now committed the very
violation of due process recognized in the Eleventh Circuit's opinion — the use of and reliance on
necessarily contradictory evidence concerning the identity of the triggerman at the separate trials
of Cave and Parker. Under the Eleventh Circuit's reasoning, the State's actions have now
eliminated any distinction between the facts in Parker's case and those that led to findings of due

process violations in Green and Drake.
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In its Answer in the court below, PCR 689-90, the State sought to defeat

this claim by contending that, at the time of Parker's trial the prosecutors were unaware of

Bryant's statement concerning Cave's admission that he was the shooter. The State has yet to cite

a single precedent establishing that the conceded knowledge by Jackson, see PCR 679, is

insufficient to constitute prosecutorial misconduct. Knowledge in 1982 by Jackson, an admitted

member of the prosecutorial team, of Bryant's statement is concededly sufficient to charge the

State with knowledge, prior to Parker'strial, that Cave had admitted to being the shooter. The

State thus knowingly relied upon evidence at Parker's trial that it knew to be contradicted by

other, undisclosed evidence in its possession. Asis the case under Brady, that the individua

prosecutors may not have known, isimmeaterial for purposes of determining whether the State has

violated Parker's Due Process rights.

As Judge Clark held in his specia concurrence in Drake:

This flip flopping of theories of the offense was inherently unfair. Under

the peculiar facts of this case the actions by the prosecutor violate that

fundamental fairness essential to the very concept of justice. ... [I]t
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makes no sense to say that only [ one defendant's] due processrightswere

violated by the inconsistent theories. Either both defendant's rights were

prejudiced by the prosecutor's actions or neither's were.

762 F.2d at 1479 (citations omitted)(emphasis added). The issue thusis not whether, at
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the time of Parker's trial, the prosecutors were aware of Cave's admission to Bryant,*” but rather,
whether at the separate trials of Parker (in 1983) and Cave (in 1993) the State relied upon

necessarily contradictory evidence. It cannot be disputed that this is precisely what the State has

% The evidence demonstrates, in any event, that the prosecutor’ s office must have known

about Bryant’s statements. One of the prosecutors, Stone, testified during the 1993 Cave re-

sentencing hearing (at a time when the State wished to support its claim that Bryant’ s statements

were not a fabrication), that “there was some discussion” about Bryant’s statements. PCT 267.

Stone also acknowledged at the hearing in this case that the other principal prosecutor, Midelis,

must have interviewed Bryant in connection with Cave' s original 1982 trial. PCT 247-48; PCT

272-73. Itisinconceivable that Midelis, at the time a seasoned prosecutor, would have failed to

elicit from Bryant the circumstances of the assault. Bryant's testimony also evidences Stone's

knowledge of Cave's admission. During his deposition, and at Cave's re-sentencing hearing,

Bryant stated that, prior to Cave's trial in December, 1982, he met with Stone and another

investigator, showed them pictures of himself after Cave assaulted him, and told them of Cave's

admission. PCR 1297-99; PCR 1360-78.
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done and that the Eleventh Circuit’s ruling on Parker’ s federal appeal confirms that the State has
thereby violated Parker’ s rights to due process. See Parker, 974 F.2d at 1578.

The State's reliance on Nichols v. Scott, 69 F.3d 1255 (5" Cir. 1995), cert.
denied, 116 S. Ct. 2559 (1996), is misplaced. Nichols addressed the circumstances under which
either the collateral estoppel or judicial estoppel doctrines could bar the State from taking
inconsistent positions at separate trials of co-defendants. See ld. at 1268-74. Nichols did not
present circumstances, such as those presented here, where the prosecution has relied on mutually
contradictory evidence regarding a critical element of the crimes charged at the separate trials of
co-defendants. Nichols thus presents nothing more remarkable than a re-statement of the
principles established on Parker’s appeal to this Court from the denial of hisfirst Rule 3.850
motion, Parker v. Sate, 542 So. 2d 356, 357-58 (Fla. 1989), and on his appeal to the Eleventh
Circuit from the denia of his federa habeas corpus petition, Parker 974 F.2d at 1577-79 — the
maintenance by the State of inconsistent positions does not violate Due Process. As the Eleventh
Circuit made abundantly clear, however, under Green and Drake, the State’s reliance on
contradictory evidence does. Id. at 1578.

The State's prosecution of Parker with testimony that it has since dis-
credited with evidence it had previously suppressed constitutes prosecutorial misconduct in
violation of Parker's constitutional rights under the Fifth, Eighth and Fourteenth Amendments of
the United States Constitution and the corresponding amendments under the Florida Constitution.

For this reason alone, this Court should reverse the lower court’s denial of Parker’s motion to
vacate the judgment of conviction or, at the very least. affirm the lower court’s order vacating the

death sentence imposed on Parker.
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CONCLUSION

For the foregoing reasons, as well as those set forth in Parker's Motion,

Pre-Hearing and Post-Hearing Memoranda of Law, Appellee / Cross-Appellant J.B. Parker
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requests that this Court affirm the trial court’s decision to vacate death sentence and
reverse Parker’s judgment of conviction.

Dated: September 22, 1997

Respectfully submitted,
PROSKAUER ROSE LLP

By:

Francis D. Landrey
Mia Franklin
Francine Miller

Counsdl for Appellee/Cross-appel lant
J.B. Parker
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