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SUMVARY OF ARGUVMENT

| ssue | -

The trial court properly concluded that Bush’s accusati on was not
material to Parker’s guilt phase.

| ssue I -

The trial court properly denied Parker’s claimthat the state's use
of Bryant’s testinony at co-defendant, Cave's resentencing hearing

viol ated his due process rights.



ARGUMENT | N REPLY

| SSUE |
THE TRI AL COURT ERRED I N RULI NG THAT BRYANT S
HEARSAY STATEMENT WOULD HAVE BEEN ADM SSI BLE
AT THE GUI LT PHASE OF H' S TRI AL
Parker clainmed and the trial court found, that Bryant’s
hearsay statenent woul d have been adm ssible at the guilt phase of
his trial since the statenent woul d have satisfied the three
requi rements under the “statenent against (penal) interest” hearsay
exception codified as section 90.804(2)(c), Florida Statute (1995).
Again, those requirenents are as follows: (1) the declarant is
unavail able, (2) the statenent tends to expose the declarant to
crimnal liability and is offered to excul pate the accused, and (3)
corroborating circunstances exist to show the trustworthiness of

the statenent. Maugeri v. State, 460 So. 2d 975, 977 (Fla. 3d DCA

1984), cause dism ssed, 469 So. 2d 749 (Fla. 1985). Parker argued

that he satisfied all the requirenments articul ated above, and the
trial court agreed, finding that Bryant’s statenent woul d have been
adm ssible at the guilt phase of Parker’s trial. This finding was
in error because Parker failed to establish any of the three
requirenents.

First, the unavailability of the declarant in the instant
case, either Cave or Bush, was sufficiently determ ned when Parker
told Judge Davis that, if called, Cave or Bush would assert a

privilege against self-incrimnation. He clainms on appeal that



under Florida | aw a decl arant does not have to actually take the
stand to assert the privilege since it can be assuned that one
woul d have asserted the privilege where there existed a valid
ground to do so. In support of this argunent, Parker relies on
three federal cases. All three cases appear to hold that
unavailability of a declarant based on a privilege against self
incrimnation is perm ssible without ever having to hear fromthe

declarant. United States v. Ceorgia Waste Sys. Inc., 731 F. 2d

1580, 1582 (11th Cr. 1984); United States v. Young Brothers, 728

F. 2d 682, 691 (5th Gr. 1984); United States v. Thomas, 571 F. 2d

285, 288 (5th Cr. 1978). Par ker, therefore, argues that the
unavail ability requirenent was satisfied when he assured Judge
Davis that Cave or Bush would have refused to testify based on a
privil ege.

Parker’s argunent is incorrect, and his legal authority is
unpersuasive. First, Parker relies on federal cases that discuss
federal evidentiary rules, and not Florida law. Second, in two of
t he cases, the governnent stipulated to the unavailability of the
declarant, thereby relieving the defense of its burden to

denonstrate sanme. Georgia Waste Sys., 731 F. 2d at 1582; Young

Brothers, 728 F. 2d at 691. Third, the remaining case is of little
gui dance. Therein, the Court stated, “[H ere the existence of the
privilege and Weks' right to assert it and Weks' unavailability
as a witness are patent.” Thomas, 571 F. 2d at 288. However, the
circunstances that nade the declarant’s unavailability “patent” are

not di scussed. Consequently, the case offers no insight or



expl anation regarding when if ever it would be appropriate to
assunme a declarant’s unavailability rather than require proof of
sane.

Florida law is clear. The proponent of the hearsay nust

establish the unavailability of the declarant. Jones v. State, 678

So. 2d 309 (Fla. 1996), cert. denied, 117 S.Ct. 1088 (1997). Wen
the declarant is physically available, unavailability can only be
established via what is actually spoken or not spoken once the
decl arant takes the stand. |In Jones, the defense stated that it
did not call Schofield because everyone coul d assune what Schofiel d
woul d say on the witness stand. Id. at 314. This Court declined
to accept the defendant’s assunption regarding the content of the
antici pated testinony:
Contrary to Jones' attorney's position
we do not know what Schofield woul d have said
had he been called as a witness. The burden
was on Jones to establish that Schofield was
unavai l able and Jones failed to neet that
bur den. Consequent |y, we find t hat
Schofield's alleged confessions are not
adm ssi bl e under the decl arati on agai nst penal
i nterest exception to the hearsay rule.
Parker’s argunment that he is allowed to assume that Bush or
Cave would have asserted a privilege against self-incrimnation

sinply because either had a valid reason to do so is an inproper

assunption and contrary to Florida law.'! See R vera v. State, 510

' If carried to its logical conclusion, Parker’s argunent
would entirely eviscerate the requirenent of pr oof of
unavailability in all cases. By its very nature, a statenent
agai nst penal interest inherently possesses the valid possibility
that one would invoke the privilege to avoid the ramfication of
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So. 2d 340, 341 (Fla. 3rd DCA 1987)(rejecting trial court’s
assunption that since co-defendant threatened to kill declarant if
he testified the declarant was therefore determned to be
“unavai l able”). Consequently, before it can be said that Bush or
Cave was unavail abl e Parker was required to put either wtness on
the stand.? Gven his failure to do so, he has not met the first
requi rement of the hearsay exception. See Jones, 678 So. 2d at
314; Rivera, 510 So. 2d at 341.

The second requirenment under 90.804(2)(c) required Parker to
denonstrate that the hearsay statenent overheard by Bryant was

agai nst the declarant’s penal interest. Maugeri, 460 So. 2d at

977. Parker could not do so given the nature of the statenent as
the trial court found the hearsay statenent was nerely an
accusation by Bush to which Cave did not respond. (PCR 1208). That
factual finding nade by Judge Davis is clearly supported by the

record. Par ker introduced into evidence the deposition of M chael

repeating that statenent. Consequently, under Parker’s argunent,
one could always assune that a declarant woul d al ways assert the
privilege against self-incrimnation. Indeed, this is not the |aw

2 There is no argunent, nor can there be one, that Parker was
unable to secure the presence of either Cave or Bush at the
evidentiary hearing given their continued incarceration since the
murder of Ms. Slater. Bush was executed seven nonths after the
evidentiary hearing in this case.



Bryant that he gave in connection with Cave's resentencing. The

foll ow ng excerpt fromthat deposition supports the trial court’s

fi ndi ngs:
Q@ Wwo was it that said Bush used the
kni fe?
A It was Cave. Cave said it because
Cave’s the one that said it. He says, you
shoul dn’t have stabbed her. Bush said, you

shoul dn’t have shot her in the back of the

head. He said, if she wouldn’t have started

scream ng we wouldn’t have did it. You know.
| have nightmares over this stuff, man.

A. Because he’s the one that said, well,
you shouldn’t have stabbed her and Bush said
wel |, you shouldn’t have shot her. And that’s
all | heard.

(PCR 211-212).

Consistent with his deposition, Bryant testified at Cave's
resentencing as foll ows:

A Wll, what | overheard, Bush was a
couple cells down and what it was, you know,
they started tal king about it. And Bush told
Cave, says, we wouldn’t never been in here if
you didn’t try to burn her with a cigarette
butt. He said well, you stabbed her in the
stomach. And Bush told Cave, well, you popped
a cap in the back of her head.

(PCR 258-259).

Mor eover, Parker’s own witness at the evidentiary hearing,
Judge Makenson conceded on three separate occasions that the
statenent in question was an accusation by Bush, rather than a
direct adm ssion by Cave. (PCT 89, 114, 141-143). The tria
court’s finding that the statenent at issue was an accusation by
Bush, rather than an adm ssion by Cave, is clearly supported by the

record. Therefore that finding nust be accepted. See Kelly v.

State, 569 So. 2d 754, 762 (Fla. 1990)(ruling that judge's findings



where supported by record nust be sustained regardless of

exi stence of conflicting evidence); cf. Watts v. State, 593 So. 2d

198, 202 (Fla. 1993)(finding that trial court as trier of fact nust
resolve conflicts in factual issues).

Parker’s contrary characterization is wholly unsupported by
the record. For example, Parker relies on the deposition/tria
testimony of Art Jackson. However, Jackson’s testinony was
admtted at the evidentiary hearing solely to show that the state
was in constructive possession of a statenent by Bryant. The
evi dence was not admtted to prove the substance of the statenent.

(PCT 147-148, 160-171). Thus it is highly inproper for Parker to
rely on Jackson’s testinony to support his characterization of the
hear say st atenent.

The final requirenment for admssibility of a hearsay statenent
under section 90.804(2)(c), Florida Statute (1995 was a show ng
t hat corroborating circunstances existed to ensure the
trustworthiness of the statenent. Maugeri, 460 So. 2d at 977.

Relying on Geen v. Ceorgia, 442 U S. 95 (1979) and Chanbers v.

M ssi ssippi, 410 U. S. 284 (1973) Parker clains to have satisfied

this requirenent. Nei t her Chanbers nor G een support Parker’s
argunment however, since both cases are factually distinguishable.

For exanple, the corroborating evidence relied upon in Geen

anounted to the foll ow ng

The excluded testinony was  highly
relevant to a critical issue in the punishnent
phase of the trial, and substantial reasons
existed to assune its reliability. Moore nade
his statenent spontaneously to a close friend.



The evidence corroborating the confession was
anple, and indeed sufficient to procure a
conviction of Mowore and a capital sentence
The statenment was against interest, and there
was no reason to believe that Mwore had any
ulterior notive in making it. Per haps nost
inportant, the State considered the testinony
sufficiently reliable to use it agai nst Mbore,
and to base a sentence of death upon it. 1In
t hese uni que circunstances, "the hearsay rule
may not be applied nmechanistically to defeat
the ends of justice.” Chanbers v.
M ssi ssi ppi, 410 U S. 284, 302, 93 S.C. 1038,
1049, 35 L.Ed.2d 297 (1973).

442 U.S. at 97 (citations and footnote omtted).

None of these factors referred to above exist in the instant
case. The accusation by Bush was not spontaneous as it was nmade

three nonths after the nurder during a conversation between two co-

defendants sitting in their respective jail cells. Nor was the
statenment made to a close friend in confidence in a private
setting. Bush and Cave were jail mates separated by several cells,
and were bl am ng each other for the predi cament in which they found
t hensel ves. Mbreover, the statenent was not agai nst Bush’s penal
i nterest. Finally, the state did not use this statenent in the
guilt phase of Cave’'s trial to obtain a conviction. It was used in

the penalty phase and it did not provide a basis for a finding that

Cave was the triggernman. To the contrary, the trial found that

Cave was not the shooter. Consequently, the facts surrounding the
ci rcunst ances of the statenent overheard by Bryant are conpletely
di stinguishable fromfacts and circunstances relied upon in G een.

Li kewi se, the facts of the instant case are also clearly



di stingui shable from the facts of Chambers.® The United States
Suprene Court detailed the corroborating factors as foll ows:

The hearsay statenents involved in this
case were originally made and subsequently
offered at trial wunder circunmstances that
provi ded considerable assurance of their
reliability. First, each of MDonald's
conf essi ons was nade spontaneously to a close
acquai ntance shortly after the nurder had
occurred. Second, each one was corroborated
by sone other evidence in the case--MDonald' s
sworn  conf essi on, the testinony of an
eyew tness to the shooting, the testinony that
McDonal d was seen with a gun inmmedi ately after
t he shooting, and proof of his prior ownership
of a .22-caliber revolver and subsequent
purchase of a new weapon. The sheer nunber of
i ndependent confessions provided additional
corroboration for each. Third, whatever may
be the paraneters of the penal-interest
rational e, each confession here was in a very
r eal sense self-incrimnatory and
unquesti onabl y agai nst interest.

McDonald stood to benefit nothing by
di sclosing his role in the shooting to any of
his three friends and he nust have been aware
of the possibility that disclosure would | ead

to crimmnal prosecution. | ndeed, after
telling Turner of his invol venent, he
subsequently wurged Turner not to 'nmess him
up." Finally, if there was any question about

t he t rut hf ul ness of t he extraj udi ci al

statenents, MDonald was present in the

courtroom and was under oath. He could have

been cross-examned by the State, and his

denmeanor and responses wei ghed by the jury.
410 U. S. at 300-301 (footnote omtted).

% 1In fact, this Court recently agree with the State in anot her
capital case that Chanbers should be limted to its facts because
of the peculiarity of M ssissippi evidence law. Qudinas v. State
693 SO 2d 953 (Fla. 1997).




As noted by the Court, there was substantial extrinsic
evidence to corroborate the fact that MDonald was the nurderer
including three confessions to close friends, as well as an
eyewi tness to the shooting. No such corroboration exist in the
i nstant case.

Nor do the circunmstances surroundi ng the statenment overheard
by Bryant do not possess the indicia of reliability that is

i nherent in either Chanbers or G een. Therefore, Bush’s statenent

woul d not have been adm ssible at the guilt phase of Parker’s
trial, and the trial court’s finding was in error..

I rrespective of Parker’s reliance on a hearsay exception, he
al so clains that the statenent woul d have been adm ssible sinply
because the state used Bryant’s statenent at Cave’s resentencing
hearing. This alone does not entitle Parker to wuse Bush's
accusation against Cave at the guilt phase of his trial. In Jones,
this Court rejected a simlar argunent:

Jones al so opi nes t hat , br oadl y
construed, Baker v. State, 336 So.2d 364
(Fla.1976), stands for the proposition that if
the State can use a statenent against its
declarant as a sword then a third party is
necessarily entitled to use the statenent as a
shield. W do not read Baker as enunciating
such a sweeping rule. In Baker, this Court
sinply extended the common |aw decl aration
agai nst interest hearsay exception to cover

decl arations against penal interest. 336
So.2d at 369. Qur decision in Baker was
subsequently codified by the legislature in
the Florida Evidence Code as section

90.804(2)(c) which includes the unavailability
requirenent. Ch. 76-237, 8 1, at 575, Laws of
Fl a.

10



678 So. 2d at 314 n.3. The trial court incorrectly determ ned that
Bryant’s hearsay statenent woul d have been adm ssible at the guilt

phase of Parker’s trial.
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| SSUE |1
THE TRI AL COURT ERRED I N FI NDI NG THAT BRYANT S
TESTI MONY WAS MATERI AL TO PARKER S PENALTY
PHASE.
Par ker asserts that any w thheld information concerning the
identity of the triggerman should be considered “material” for

purposes of a violation under Brady v. Mryland, 373 U S. 83

(1963). In support of this proposition, Parker relies primarily on

Jacobs v. Singletary, 952 F. 2d 1282, 1296 (1ith GCr. 1992), and

Garcia v. State, 622 So. 2d 1325, 1331 (Fla. 1993). Neither is of

any help to Parker, since the wthheld evidence regarding the

actual identity of the triggerman in both Jacobs and Garcia was

consistent with the defendant’s original theory regarding that
i ssue.

For instance, in Jacobs, the state wi thheld a pol ygraph report

whi ch contai ned evidence that this Court described as foll ows:

First, the report reveals that Rhodes was
unsure whet her Jacobs had fired the gun. At
trial, Rhodes testified that Jacobs definitely
shot the trooper and that she was the first to
shoot. . . .

Second, Rhodes told the jury that he
w tnessed Tafero taking a gun from Jacobs,
whereas in the report he described Tafero as
nmerely retrieving the gun fromthe backseat of
the car. . . .

Third, Rhodes testified at trial that he
had asked Tafero "what happened at first”
during the shooting. Taf ero, Rhodes cl ai ned,
answered that "Sonia took care of it." I n
the examner's report, however, Rhodes was
described as stating in absolute terns that
"no discussion concerning the shooting ever
t ook place.”

Finally, Rhodes testified at trial that
he heard a first shot froma nine mllineter
gun, followed imediately by a |ouder shot

12



from the trooper's gun. Taf ero, Rhodes
testified, then grabbed the gun from Jacobs.

Hs trial testinony thus requires Jacobs to
have fired the first shot. On the other
hand, the polygraph report, describing only
one "loud report" before Tafero retrieved the

gun, indicates that the trooper fired the
first shot and that Tafero fired all of the
remai ni ng shots. The examner's report is

therefore clearly favorable to Jacobs:
Rhodes' prior statenents to the polygraph
exam ner support Jacobs' argunent that she was
a passive passenger in the vehicle, and not
the instigator of the killings.

952 F. 2d at 1288-89 (enphasis added).

Likewise, in Garcia, the state withheld a statenent by Lisa

Smth which directly supported Garcia s theory that Urbano R bas

was the actual Kkiller. In finding the evidence to be materi al

this Court stated the follow ng:

Because Lisa Smth said exactly the sane
thing that Garcia said in his statenent to
police three days after the crine--that Joe
Perez is the sane person as Urbano R bas--the
statenent woul d have greatly aided the defense
in arguing that Ribas, not Garcia, was a
shooter, and Garcia was thus undeserving of
the death penalty. The State's failure to
di scl ose t he st at enent under m nes t he
integrity of t he jury's ei ght-to-four
recommendation of death and constitutes a
cl ear Brady violation.

622 So. 2d at 1331 (enphasi s added).

Unlike in Garcia and Jacobs, the withheld evidence in the

instant case is not consistent with, and therefore does not

corroborate, Parker’s theory. Quite the contrary, the wthheld
evidence, i.e., Bush's accusation that Cave was the shooter, is in

direct conflict with Parker’'s adm ssion to Detective Powers that

Bush both stabbed and shot Frances Sl ater. Unli ke w thheld

evidence that directly supports a defendant’s theory, Bush’'s

13



accusation did nothing to prove Parker’s theory of defense that
Bush was the actual killer. Gven that the evidence contradicted
Parker’s theory of defense, his reliance on Jacobs and Garcia are
of no nonent.

Rel ying on Kyles v. Witley, 514 U S. _ , 115 S . C. 1555 131

L. Ed. 2d 49 (1994), Parker also contends that Bush' s accusation

undermnes the state’'s key evidence, i.e., WIllians’ testinony.*

In Kyles the United States Suprene Court found the follow ng

evi dence material under Brady:

[ T] he question is not whether the State would
have had a case to go to the jury if it had
di scl osed the favorabl e evidence, but whet her
we can be confident that the jury's verdict
woul d have been the sane. Confidence that it
woul d have been cannot survive a recap of the
suppressed evidence and its significance for
the prosecution. The jury would have been
entitled to find

(a) that the investigation was |imted by the
police's uncritical readiness to accept the
story and suggestions of an informant whose
accounts were inconsistent to the point, for
exanpl e, of including four different versions
of the discovery of the victims purse, and
whose own behavior was enough to raise
suspi cions of guilt;

(b) that the Ilead police detective who
testified was either |ess than wholly candid
or less than fully inforned;

© that the informant's behavior raised
suspi cions that he had planted both the nurder

* Georgiann WIllians testified that Parker confessed to her
that he shot Ms. Slater. Parker v. State, 476 So. 2d 134, 136
(Fla. 1986).

14



weapon and the victims purse in the places
t hey were found;

(d) that one of the four eyew tnesses cruci al
to the State's case had given a description
that did not match the defendant and better
descri bed the informant;

(e) that another eyew tness had been coached,
since he had first stated that he had not seen
the killer outside the getaway car, or the
killing itself, whereas at trial he clainmed to
have seen the shooting, described the mnurder
weapon exactly, and omtted portions of his
initial description that would have been
troubl esone for the case;

(f) that there was no consistency to
eyew tness descriptions of the  killer's
height, build, age, facial hair, or hair
| engt h.

131 L. Ed. 2d at 518.
In the instant case, the wthheld evidence did not possess the
same inpact as the evidence detailed above in Kyles. The

accusation of one co-defendant agai nst another co-defendant woul d

not underm ne confidence in the outcone of a trial. See Lee v.

Ilinois, 476 U S. 5330 (1986)(holding that statenent of a

codef endant incul pating another codefendant is by its nature

unreliable). Consequently, Kyles is of little help to Parker.
Next, Parker justifies the trial court’s order by relying on

Banks v. Reynolds, 54 F. 3rd 1508, 1520 (10th Cr. 1995), the facts

of which are as follows: Banks was convicted for the first degree

nmurder of a store clerk. Id. 54 F. 3rd at 1518. Banks testified
at trial. That testinony was consistent with a prior recorded
statenent he had given to the police. The substance of both

statenents was that an ol d prison acquaintance, Billy MO ure, whom

Banks had not seen in well over a year, had nysteriously appeared,

15



robbed the store, killed the store clerk and di sappeared. 1d. at
1520. After trial, the defense uncovered both eyew tness
statenents and a confession which incul pated soneone other than
Banks or McClure. |d. at 1518. Follow ng this discovery, Banks’
attorney testified at an evidentiary hearing that, had he been
aware of the new information, he would not have allowed Banks to
testify. Al t hough Banks’ recorded statenment that incul pated
McCure was still adm ssible, the attorney testified that he would
have countered the inconsistent recorded statenent by arguing that
Banks nmade the initial statenent inculpating MCQure to curry favor
with the state because he had a pending robbery charge. Id. at
11520 n. 28.

Banks is factually distinguishable from the instant case

Al though the cases are simlar in that the w thheld evidence if
introduced by the defense would totally contradict a prior
statenment by the defendant, that is where the simlarity ends.
First, the wthheld evidence herein is nothing nore than an
accusation of one codefendant agai nst another. As such, it pales
in conparison to the strength of an actual confession by sonmeone
el se, along with eyewitness testinony that inplicated other known
suspects. Second, in Banks, the attorney’s explanation regarding
the contradiction between the previously w thheld evidence and the
defendant’ s prior recorded statenment was pl ausi bl e and unrebutted.
In contrast, Parker’s fornmer trial attorney’s explanation at the
evidentiary hearing regarding how he wuld reconcile the

i nconsi stent defenses was not plausible. Makenson testified that
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had he known of the accusation, he would have used it in his
continued attenpt to inpeach Detective Powers. Makenson stated
that he woul d have expl ained the inconsistencies in the two defense
theories by continuing to argue, as he had already attenpted to do
at the trial, that Powers was m staken regarding whom Parker
identified as the actual shooter. The record already establishes
however, that Makenson was wholly ineffectual in inpeaching Powers
regarding the contents of Parker’s statenent. It is sinply not
reasonable to believe that Bush’'s new accusation woul d have made
Makenmson’s task any easier or would have made Powers change his

testi nony. Consequently, Parker’s reliance on Banks is of no

nonent . More inportantly, by using Bryant’s testinony, Makenson
woul d have opened the door to Bush’s prior statenent to the police
that Parker was the shooter. Parker clains such testinony woul d
not be adm ssible, but he is unable to adequately distinguish the

hol di ng of Tennessee v. Street, 471 U. S. 409 (1985), and nmakes no

attenpt to distinguish Walton v. State, 481 So. 2d 1197, 1199-1200

(Fla. 1986).° See also New Jersey v. Sego, 629 A. 2d 1362 (N.J.

1993) (ruling adm ssible the statenment of codefendant placing
primary responsibility of nmurder on defendant to inpeach
codef endant’ s subsequent statenent excul pating defendant); Bolton

v. Nelson, 426 F. 2d 807 (9th Crcuit 1970)(finding that state’'s

> Curiously, Mkenmson was concerned at trial about opening the
door to Bush's statenment inplicating Parker. Qovi ously he
understood the potential for it and decided not to risk the
adm ssion of a statenment inconsistent with his defense. (ROA 813-
34).
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use of prior inconsistent statenent of wtness for purposes of
i npeachnent did not violate defendant’s right to confront

w tnesses); United States v. Wlaagneux, 683 F. 2d 1343, 1357-58

(11th Circuit 1982)(sane).

In summation the trial court incorrectly determ ned that
Bush’s accusation inculpating Cave was material under Brady.
First, by relying on Bush’s accusation as proof that Cave shot M.
Sl ater, Parker would be explicitly telling the jury that he lied to
t he police when he accused Bush of the shooting. Second, Parker’s
use of Bush’s accusation as substantive evidence, would then open
the door for the adm ssion of Bush’s prior inconsistent statenent
for inpeachnment purposes. Bush's prior inconsistent statenent was
an accusation that Parker was the shooter. Therefore the jury, at
best could find that Parker is a liar by his own adm ssion, and
therefore not to be believed about anything, or worse and equal ly
possible, that he actually shot Ms. Slater.® Gven the damaging
nature of this evidence, a finding that it was favorable and
therefore material was unreasonabl e.

Finally relying on the fact that 11th Crcuit found his My
5th statenment, which detailed Parker’s participation in the robbery
and kidnaping, to be inadm ssible, and given Bush’s accusation
agai nst Cave, Parker’s death sentence woul d have been precluded as

a matter of |aw under Tison v. Arizona, 481 U. S 137 (1987); Enmund

® Bush’s accusation that Parker was the shooter would be

corroborated by the testinony of Georgiann WIIians.
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V. Florida, 458 U S 782 (1982). Parker’s argunent is

unper suasi ve, however, given the conpetent and substantial evi dence
to sustain a sentence of death based on Parker’s nmgjor
participation in the wunderlying felonies. In applying the

principles of Tison and Ennund this Court has stated that,

“focusing narrowmy on the question of intent to kill is an
unsati sfactory nethod of determning culpability.” Duboi s v.
State, 520 So. 2d 260, 265 (Fla. 1987). Rat her “‘that major
participation in the felony commtted, conbined wth reckless
indifference to human life, is sufficient to satisfy the Ennmund
culpability requirenment.”” |d. (quoting Tison v. Arizona, 481 U.S.
137, (1987)).

Parker’s major participation in the underlying felonies was

sufficient to satisfy the requirenents under Tison and Ennund.

Parker was in the store between 11:15 PPM and 12:45 A. M on the
night of the nurder.’ (ROA 511, 517). Bush, and two others,® were
inthe store with Ms. Slater around 3:00 A M (RQA 537, 538, 552).

After the robbery Ms. Slater was kidnaped from the store and

" The obvious inference to be drawn fromhis presence in the
store at that tine was that Parker was casing the place out for the
eventual crinme. Parker v. Singletary, 974 F. 2d 1562, 1576 (11lth
Cr. 1992).

8 Those two other nmen with Bush were Parker and Cave. This is
the only logical inference to be drawn given that the state was
precluded from seeking the death penalty against Terry Wyne
Johnson, the fourth codefendant in this crine, because he did not
enter the store during the actual robbery and ki dnapi ng. Johnson
v. State, 484 So. 2d 1347, 1349 (Fla. 4th DCA 1986).
State wtness, Judge Mdelis and defense w tness, Judge Makenson
both testified at the evidentiary hearing that Johnson remained in
the car during the actual robbery and ki dnaping. (PCT 61, 204).
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transported to the scene of her death. She was seated in a car
anong her four captors and driven thirteen mles to her execution.

Par ker, 476 So. 2d at 135. Thereafter Parker along with his
acconpl i ces dunped the body of M. Slater® disposed of the knife
used to stab Ms. Slater, and divided the proceeds fromthe robbery.

Furthernore J.B. Parker had anple tinme to try and prevent the
murder or at the very least anple opportunity to retreat fromthe
crime. His participation in the underlying felonies warranted a
sentence of death irrespective of a finding that Parker was the

actual triggerman.'® See Dubois (upholding sentence of death for

nontri ggerman where defendant had opportunity to stop the nurder

and did not).

° Oficer Vaughn testified that he heard Parker say to
Detective Powers, “This is were we dunped the body.” (ROA 8336
839- 848).

10 Al't hough the state was proceeding under the main theory that
Par ker was the shooter, the state also argued in the alternative
that Parker’s participation in the underlying felonies al one would
warrant a sentence of death. (ROA 502-504, 1125-1126, 1129-1130,
1448) . The defense argued to the jury that Parker’s role was
mnimal and it was Bush who actually shot the victim (R 1086,
1092- 1093, 1099, 1473, 1486-1487). The jury was instructed on the
def ense of the independent acts of others. (ROA 1183).
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G ven that Parker’s participation in the underlying fel onies
mrrored that of his codefendants, Bush and Cave, death woul d have
been properly inposed irrespective of Bush’s accussation agai nst

Cave. Par ker, 974 F. 2d at 1576-1577.
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ANWSER BRI EF

| SSUE |11
THE TRIAL COURT PROPERLY DETERM NED THAT
BRYANT' S STATEMENT WAS NOTI MATERIAL TO THE
GUI LT PHASE OF PARKER S TRI AL.
The trial court ruled that Bush’'s accusation, although
adm ssible at Parker’s guilt phase, was not material under Brady v.
Maryl and, 373 U. S. 83 (1963) since there was sufficient evidence to
sustain a conviction for first degree nurder under a felony mnurder
theory. (PCR 1212). Parker argues that this finding is erroneous

since it is nothing nore than a sufficiency of the evidence test

which is precluded under Kyles v. Witley, 514 U S 419 (1995).

Par ker’ s argunent m sapprehends the anal ysis enpl oyed by the trial
court.

In the instant case, Bush’s accusation was relevant only to
Parker’s defense that he did not shoot Ms. Slater. The statenent’s
useful ness therefore is limted solely to a determ nation regarding

prenedi tated nurder. The content of what Bryant overheard dealt

exclusively with the identity of the triggerman. The st at enent
nei t her adds nor detracts from whatever evidence existed regarding
Parker’s participation in the underlying felonies. The state
argued that Parker was guilty of first degree nurder either because
he actual |y shot Frances Slater or because his participation in the
underlying felonies was sufficient to convict himof felony nurder.

(ROA 502-04, 1125-26, 1129-30, 1448). Consequently the existence
vel non of sufficient evidence to rebut a conviction for first

degree nmurder based on a theory that Parker was the shooter, is
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irrel evant. The trial court’s determnation focused on the
unassai |l ed evidence that existed regarding the alternative theory
of felony nmurder. That anal ysis and subsequent determ nati on was

pr oper. Parker v. Singletary, 974 F. 2d 1562, 11576 (11th Cr.

1992); See Voorhees v. State, 699 So. 2d 602 (Fla. 1997)(finding

w thheld statenent against interest no material given that
sufficient evidence existed to support conviction under felony
mur der theory).

Next Parker attacks the trial court’s failure to preclude the
state fromarguing that Bush’s accusation was not material at the

guilt phase. Relying on Geen v. Ceorgia, 442 U S. 95 (1979)

Parker argues that the trial court should have collaterally
estopped the state from challenging the materiality of the
accusation since the state useed it at Cave' s resentencing.
Parker’s argunent is erroneous as Green is wholly distinguishable.

Whet her Bush’'s accusation |acks materiality at Parker’s guilt
phase is not based on the crediblity of the statenent, but because

it isirrelevant to a determnation of Parker’s guilt under felony

murder. Therefore, Parker’'s reliance on Green is nmisplaced. !

' Geen is also distinguishable because there has never a

finding by any court that soneone other than Parker, was the actual

triggerman. Irrespective of Bryant’s testinony at Cave's
resentencing, the trial court refused to find that Cave was the
shoot er. Consequently, the state should not be estopped from
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challenging either the credibility or materiality of Bush's
accusation at a separate proceedi ng.
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Par ker al so clains that Bush's accusation woul d have rebutted
Georgiann Wllianms testinony as well as bol stered Parker’s defense
that his role in the crimes was mninmal. First, as already noted,
Bush’ s accusation was irrelevant to any inquiry regarding Parker’s
participation in the underlying felonies.

Second, as noted above there was sufficient evidence to
establish that Parker was an active participant in the crinmes. See
| ssue 11, supra. In an attenpt to mnimze the inpact of this
evi dence, Parker clains that he alone remained in the car when he
had his three co-defendants returned to the Lil’ General Store. By
inplication that would nean that it was Terry Wayne Johnson and not
Par ker who entered the store with Cave and Bush the second tine
when the actual robbery and kidnaping of Ms. Slatter took place.
Even if this were true, a fact not conceded by the state, Parker
woul d still be guilty of felony murder. |In assessing Parker’s co-
def endant, Terry Wayne Johnson’s gqguilt under a theory of felony

murder, the Fourth District Court of Appeals concl uded:

There was substanti al , conpet ent
evidence that could lead a jury to conclude
beyond a reasonabl e doubt the defendant had
the intent to commt robbery, was involved in
the crimnal enterprise to perpetrate that
robbery and ki dnaping, that the killing was a
part of the robbery and ki dnapi ng, and that no
evi dence presented even a suggestion that the
appel | ant Wi t hdr ew from the crimna

enterprise. Appel lant was in the store the
first tinme but left with the others because
the girl was on the phone. So the group went

riding around, went to the beach and exited
the car for awhile, returned to the car and
drove around, returning to the Li'l Genera
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Store, "And that's when we--they robbed the
girl." The others brought her out and put
her in the car between him and another, thus
obstructing any neans for her escape.He shared
in the robbery proceeds as well.
Johnson v. State, 484 So. 2d 1347, 1349 (Fla. 4th DCA 1986).

Consequently, to the extent that Parker argues that his
participation in the underlying felonies mrrors that of
codef endant Johnson, there was sufficient to sustain a conviction
for first degree nurder. The trial court properly found Bush’'s

accusation to be inmaterial at the guilt phase. See Voorhes, 699

So. 2d at 604; Johnson, 484 So. 2d at 1349.
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| SSUE |V
PARKER S DUE PROCESS RI GHTS WERE NOT VI CLATED
AT THE 1993 RESENTENCI NG OF HI S CO DEFENDANT,
ALPHONSO CAVE WHEN THE STATE PRESENTED
EVI DENCE AND ARGUMENT THAT CAVE WAS ElI THER THE
ACTUAL SHOOTER OR THAT HI' S PARTICI PATION IN
THE UNDERLYI NG FELONI ES WARRANTED A SENTENCE
OF DEATH
Parker alleges that the State violated his due process rights
by presenting at two different trials “necessarily contradictory
testinony.” The alleged inproper actions by the state occured at
Parker’s trial in January of 1983 and at his co-defendant, Al phonso
Cave’'s resentencing in 1993.1% The nature of the alleged
contradictory evidence is as follows: At Parker’'s trial, the state
presented the testinmony of Georgiann WIllianms who stated that
Parker admtted that he shot M. Slater. In contrast to that
evi dence, at Cave's resentencing, the state presented the testinony
of M chael Bryant. Bryant testified that he overheard a
conversation between Parker’s two co-defendants, John Bush and

Al phonso Cave. During that conversation, Bush accused Cave of

shooting Ms. Slater. Cave never responded to the accusation. The

2 Cave was originally convicted and sentenced to death in

1982. This Court affirmed both his conviction and sentence. Cave
v. State, 476 So. 2d 180 (Fla. 1985). The United States District
Court for the Mddle D strict of Florida vacated Cave's death
sentence due to ineffective assistance of trial counsel, which the
El eventh G rcuit Court of Appeals affirned. Cave v. Singletary,
971 F.2d 1513 (11th Cr. 1992). Cave was resentenced to death in
1993, but this Court vacated the sentence and renmanded for anot her
resentencing. Cave v. State, 660 So. 2d 705 (Fla. 1995). Cave has
since been resentenced to death, and his appeal is pending before
this Court in case nunber 90,165. The state did not present the
testimony of Mchael Bryant in that pendi ng case.
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state’s use of this “contradictory” evidence violated Parker’s due
process rights.

This very issue was previously before this Court. The
procedural history is as follows: Parker raised this issue in his
first notion for postconviction relief. Therein he argued that the
state had taken inconsistent positions at the respective trials of
all the codefendants. In denying relief this Court stated:

Parker's third contention is that
the state failed to informthe court and the
jury of its inconsistent factual positions in
the trials of the codefendants. He argues
that the state violated Parker's due process
and eighth anendnent rights by taking
different positions concerning who fired the
fatal shot. Par ker asserts that the state
was required to advise the court and the jury
of this fact because this information would
have indicated that the state itself had
doubts as to whether Par ker was the
triggerman. W find that the state had no
duty to present this information. It nust be
not ed, however, that Parker was not precluded
frompresenting this matter to the jury by an
appropriate witness, either during his case or
on cross-exam nation. In this regard, the
codefendants' trials predated this trial and
Par ker knew the position of the state in those
trials.

Parker v. State, 542 So. 2d 356, 357-58 (Fla. 1989). Parker then

unsuccessfully pursued this claimin federal court. In denying the
claim the 11th Crcuit noted that a critical difference existed

between the i nstant case and both G een and Drake. The Court found

that there was no presentation of “necessarily contradictory
evi dence.” Parker, 974 F.2d at 1578. In disposing of the claim
the Court stated:

Parker makes the argunent that the
failure to disclose the inconsistency violated

28



"his due process right to have the jury at his
trial take into account--both in determ ning
his guilt or innocence and in deciding whet her
to recommend a sentence of death--that the
[ S]tate had previously contended that sonmeone
ot her than Parker fired the shot that killed
Ms. Slatter.” But no due process violation
occurred, because there was no necessary
contradiction between the state's positions in
the trials of the three co-defendants. G ven
the uncertainty of the evidence, it was proper
for t he prosecutors in t he ot her
co- def endant s’ cases to argue alternate
theories as to the facts of the nurder. The
i ssue of whether the particul ar defendant on
trial physically conmtted the nurder was an
appropriate question for each of t he
co-def endants' juries.

Parker relies on Geen v. CGeorgia, 442 U S. 95, 99 S. . 2150,

60 L.Ed.2D 738 (1979) and Drake v. Ceorgia, 762 F.2d 1449, 1478-

1479 (11th G r.1985)(en banc)(Cark, J. Specially concurring),

cert. denied, 478 U S. 1020, 106 S. . 3333, 92 L. Ed. 2d 738

(1986) in support of his due process argunent. Parker’s reliance

on Green and Drake is unpersuasive. First, Parker is relying on a

concurrence in Drake which is not binding on this Court. G eene v.

Massey, 384 So. 2d 24, 27 (Fla. 1980)(ruling that a concurring
opi ni on does not constitute |law of the case and is therefore not

bi ndi ng precedent); Lendsay v. Cotton, 123 So. 2d 745, 746 (Fl a.

3rd DCA 1960); Mtchum v. State, 251 So. 2d 298 (Fla. 1st DCA

1971) (sane). Second, the concurrence nakes clear that the concern
of the court centered on the fact that there was a total |ack of
evidence presented against Drake absent the “contradictory

evi dence”. Drake, 762 F. 2d at 1478-79.
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In the instant case, even if Bush's accusation were to be
admtted, that would not necessarily result in a finding that
Parker did not shot Ms. Slater. Georgiann WIIlianms unequivocally
stated that Parker admtted the shooting. More inportantly
however, is the fact, that absent a finding that Parker was the
shooter, there was overwhel m ng evidence to convict him under a
theory of felony nurder. Consequently Drake is of no help and
should be limted to its facts.

Li kewse Geen is wholly distinguishable, a point already

est abl i shed. See issue |, supra. In Geen the Court was

concerned that state evidentiary rules deprived the jury of
evidence that had already been found to be credible, and

trustworthy since the state had successfully relied upon it to

convict and sentence to death G een’s co-defendant. Again Bush’'s
accusation does not neet that standard. G ven the factual

dissimlarities between both Drake and Green, and the instant case,

Parker’s attenpt to relitigate this issue nust fail
First, no “necessarily contradictory” evidence exists between
the two cases. The essence of Parker’s alleged excul patory

information is not an adm ssion by Cave but sinply Cave’'s failure

to respond to Bush’s accusation that he (Cave) shot the victim
The inherent unreliability of the evidence is exenplified in the
fact that the trial judge at Cave’'s resentencing rejected the
evi dence and found Cave not to be the shooter. Mdre inportantly,
the fact still remains that Cave and Parker along with John Bush

were all responsible for the nurder of Frances Sl ater regardl ess of
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who actually pulled the trigger. Consegeuntly there is nothing
“necessarily contradictory” in the respective convictions of first
degree nurder for either Cave or Parker.

The state contends that this Court’s prior rejection of this
i ssue remains correct. There sinply has not been a violation of
Parker’s due process rights.' The state would point this Court to

the holding in N chols v. Scott, 69 F.3d 1255 (5th G r. 1995)

which is factually simlar to the instant case. Two nen were
indicted for the nurder of a store clerk. One of the defendants,
Wllianms, pled guilty to the nmurder and proceeded to the penalty
phase. The state argued that WIlians was either the actual shooter
or he was equally responsi ble under a principals theory. WIIlians
was sentenced to death. There was never any factual determ nation
that Wllianms actually fired the fatal shot.

At the subsequent trial of the co-defendant N chols, the state
argued that N chols was either the acutal shooter or was stil
deserving of a death sentence under the |aw of principals. On
appeal N chols argued as does Parker, that the state should have
been estopped fromtaking inconsistent positions at the respective
trials of codefendants. The 5th Crcuit rejected Nichols claim
The court found no authority for the defendant’s estoppel/due

process argunent.

3 As noted, Cave's resentencing is presently before this
Court. The state did not present Bryant’s testinony at Cave' s nost
recent resentencing hearing.
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The sanme result is warranted in the instant case. There is no
evidence that the state withheld any excul patory evidence from
Parker or attenpted to present any false or m sleading evidence.
The Cave “statement” is not an actual adm ssion. As noted above,
Cave’'s resentencing did not yield a finding that he was the actual
shooter. The fact that all three co-defendants wish to inplicate
the others, and the state attenpts to nake use of that information
at the respective penalty phase of each defendant, does not
translate into any due process violation by the state. Parker has
not denonstrated that the state engaged in any wong doing |et
al one any actions which would warrant the reversal of his death

sentence. The trial court properly rejected this argunent.
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CONCLUSI ON

Wher ef ore, based on the foregoing argunents and authorities,
the State requests that this Honorable Court affirm Appellant’s

convi ction and sentence of death.

Respectful ly submtted,

ROBERT A. BUTTERWORTH
At torney Cener al
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Assi stant Attorney General
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