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I N THE SUPREME COURT OF FLORI DA

STATE OF FLORI DA,

Appel | ant/ Cr oss- Appel | ee,
VS. Case No. 89, 469
J. B. PARKER

Appel | ee/ Cross- Appel | ant.

PRELI M NARY STATEMENT

Appel | ant/ Cross- Appel l ee, the State of Florida, was the
petitioner in the trial court below and will be referred to
herein as "the state." Appellee/ Cross-Appellant, J.B. PARKER
was the defendant in the trial court below and wll be referred
to herein as "Appellant"” or “Parker.” Reference to the various

records will be as foll ows:

PCR = pleadings in current postconviction record
PCT = transcripts fromevidentiary hearing
R = original trial record



STATEMENT OF THE CASE AND FACTS

J.B. Parker, Al phonso Cave, John Earl Bush, and Terry Wayne
Johnson were indicted for the robbery, kidnaping, and nurder of
Frances Julia Slater, which they conmtted on April 27, 1982.

All were convicted and sentenced to death, except Johnson, who
was sentenced to life inprisonnent. This Court affirmed Parker’s

conviction and sentence. Parker v. State, 476 So. 2d 134 (Fl a.

1985) .

Parker filed his first notion for postconviction relief in
Decenber 1987. Follow ng an evidentiary hearing, the notion was
denied. In conjunction wth the appeal of the postconviction
nmotion, Parker filed a state habeas corpus petition. This Court

denied all relief. Parker v. State, 542 So. 2d 356 (Fla. 1989).

Then- Governor Martinez signed a death warrant in this cause
on August 29, 1989. Pursuant to that warrant, Parker filed a
successive notion for postconviction relief, which the trial
court summarily denied. In conjunction with the appeal fromthe
summary deni al, Parker filed his second habeas corpus petition.
On Cctober 25, 1989, this Court refused to grant a stay of

execution and denied all relief. Parker v. Dugger, 550 So. 2d

459 (Fla. 1989).

Par ker i medi ately sought redress in the United States
District Court for the Southern District of Florida. Parker
received a stay of execution pending litigation of his federal

petition. Utimately, the district court denied the petition



wi thout an evidentiary hearing, and Parker appealed to the

El eventh Circuit. On October 6, 1992, the Eleventh Circuit
upheld the district court’s denial of relief. Parker v.
Singletary, 974 F. 2d 1562 (11th GCr. 1992). Parker then filed a

petition of rehearing and suggestion for rehearing en banc.

Pendi ng the rehearing, Parker filed a notion to hold the federal
appel | at e proceedi ngs in abeyance while he raised a cl ai m based
on newy discovered evidence in state court. Wthout objection
fromthe state, the Eleventh Crcuit granted the notion on August
19, 1993.

On June 25, 1994, Parker filed his third notion for
postconviction relief, which is the subject of this appeal. In
his notion, Parker alleged that he had di scovered nmaterial,
excul patory information during Cave's 1993 resentencing
proceedi ngs that would have, within a reasonable probability,
changed the outconme of his trial. He based his claimnot only on
the newly di scovered evidence provisions of Rule 3.850 (PCR 48-

68), but also on a violation of Brady v. Maryland, 373 U S. 83

(1963). His third claimwas based on a due process violation
because the state had argued inconsistent positions in each of
the defendants’ trials as to the identity of the actual shooter.
(PCR 69-88).
The trial court held an evidentiary hearing on Parker’s
claims on March 17 & 18, 1996. At the evidentiary hearing,
Par ker introduced into evidence a deposition of Mchael Bryant,

taken on May 2, 1993, as well as Bryant’s testinony from Cave’s
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resent enci ng proceedi ngs, given on May 3, 1993. (PCT 147-148).
The substance of Bryant’s deposition and testinony was as
follows: Mchael Bryant was in jail for violating a restraining
order, and was placed in a cell with Al phonso Cave. (PCT 180,
192- 193, 301). John Earl Bush, another co-defendant of Cave and
Par ker was confined separately two cells away from Bryant and
Cave. (PCR 208, 307). One night, Bryant overheard a
conversation between Cave and Bush, which he summarized as
fol |l ows:

And Bush told Cave, says, we wouldn't never
been in here if you didn't try to burn her

wth a cigarette butt. He said, well, you
st abbed her in the stomach. And Bush told
Cave, he says, well, you popped a cap in the

back of her head.
(PCR 258-59, 302).

Later that evening, Cave made unwanted sexual advances
towards Bryant, which Bryant rebuffed. The next norning, Bryant
assured Cave that he would not tell anyone about the conversation
he overheard, but Cave did not believe him so Cave and severa
ot her inmates beat up Bryant and broke his nose. (PCR 213-14,
308). Bryant notified the prison authorities about the assault,
and Lieutenant Art Jackson investigated. (PCR 215-22).
According to Bryant, he told Jackson about the assault, as well
as the substance of the conversation he had overheard between
Cave and Bush. (PCR 223). Bryant also stated that he told Bob
St one about the overheard conversation. (PCR 224, 299, 305).

Par ker introduced Art Jackson’s deposition and tri al

testinmony from Cave’s resentencing solely to denonstrate that the
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state had know edge and possession of Bryant’s information. (PCT
171). Jackson had testified that, during his investigation of
Bryant’'s all eged assault, Bryant told himthat Cave had nade
sexual advances towards himand that Cave hit him (PCR 460-61).
Accordi ng to Jackson, Bryant also told himthat Cave bragged
about the nmurder. (PCR 461). Jackson testified that he did not
include in his report any reference to what Bryant had overheard
because he did not believe it was relevant to his investigation.
(PCR 462, 481). Jackson did not remenber telling anyone about
t he conversation. (PCR 463).

Robert Makenson, now a circuit court judge, was Parker’s
only witness at the evidentiary hearing. Makenson testified that
the trial court appointed himto represent Parker in May 1982.
(PCT 32-35). During his pretrial investigation, the state never
listed Bryant as a wtness or reveal ed the substance of his 1993
testimony. Had he been given the information, he would have
deposed Bryant regarding the conversation he had overheard. (PCT
39). Although Makenson was initially confused about the nature
of the conversation Bryant overheard, he ultimtely acknow edged
that Cave did not confess to shooting the victim Rather, Bryant
over heard Bush accuse Cave of shooting the victim and Cave nade
no response. (PCT 89, 114, 132-136, 141-144).

According to Makenson, his strategy at Parker’s trial was to
mnimze Parker’s role in the murder and discredit Georgeanne
Wl lians’ testinony regarding Parker’s confession to her that he

shot the victim (PCT 39-49). Had he been aware of Bryant’s



testi nony, he would have introduced it in both phases, despite
Parker’s confession to Wllians that he was the shooter and
despite his statenent to the police that Bush was the shooter
(PCT 53, 58-59, 126). To mnimze the contradictory nature of
Bryant’'s statenent to the police, Makenson testified that he
woul d have attenpted to i npeach Detective Powers’ recollection of
Parker’s statenment to himthat Bush was the shooter. (PCT 90-
93).

Regarding the adm ssibility of Bryant’'s hearsay testinony at
the guilt phase, Makenson testified that he woul d have sought
adm ssion of the testinony as a statenent against penal interest.

He was unabl e, however, to state what corroborating
circunstances were avail able to support its adm ssion. (PCT 104-
109) .

In rebuttal, the state called Janes Mdelis, now a county
court judge, as its first witness. (PCT 188). Mdelis testified
that he assisted the State Attorney, Bob Stone, in the
prosecution of John Bush, Al phonso Cave, J.B. Parker, and Terry
Johnson in 1983. (PCT 188-191). They had |isted M chael Bryant
as a witness in Cave's trial to rebut the “no significant
hi story” mtigator, but he was unaware of any conversation Bryant
had al |l egedly overheard between Cave and Bush. Had he been aware
of such a conversation, they surely would have used it at Cave’'s
original trial. (PCT 191-96). He was shocked that Art Jackson
failed to include the statenent in his report. (PCT 221).

M delis never nmet M chael Bryant. (PCT 215).



Robert Stone also testified for the state. Stone was the
| ead prosecutor in Parker’s trial. (PCT 246, 266). Stone never
met Bryant, but was aware of the assault conmmtted by Cave upon
Bryant. Had Cave attenpted to argue for the “no significant
hi story” mtigator, they would have used Bryant to rebut it.
(PCT 270-73). He was unaware, however, of the conversation
overheard by Bryant. (PCT 248-51, 268).

The state’s final wtness was Detective David Powers.
Powers was the | ead detective in the nmurder investigation and had
interviewed Parker on May 7, 1982. Parker told Powers that Bush
shot and stabbed the victim Powers testified that he was
unaware of the existence of Bryant’s statenment. Powers also
stated that he never had any contact with Bryant. (PCT 274-83).

Foll owi ng the evidentiary hearing, the parties submtted
post heari ng nenoranda. (PCR 741-78, 779-829). Thereafter, the
trial court entered a witten order, making the foll ow ng
relevant findings: (1) the state failed to disclose Bryant’s
information to Parker, the information was favorable to Parker,
and neither Parker nor counsel could have obtained the
i nformation through due diligence (PCR 1207, 1210-11); (2)
Bryant’s testinony woul d have been adm ssible in both the guilt
and penalty phases of Parker’s trial (PCR 1209); (3) the

adm ssion of Bryant’s testinony probably would not have resulted

in adifferent outcone in the guilt phase, given the El eventh
Crcuit’s finding that Parker was guilty of first-degree felony

murder (PCR 1212-13); and (4) the adm ssion of Bryant’s testinony



probably woul d have resulted in a different outcone in the

penal ty phase (PCR 1211-13). This appeal foll ows.



SUMVARY OF ARGUVMENT

Issue | - The trial court erroneously found as a matter of
| aw that M chael Bryant’s hearsay testinony of a conversation he
overheard in jail between Cave and Bush, which the state w thheld

in violation of Brady v. Maryland, was material to Parker’s

penal ty phase def ense.

| ssue Il - The trial court erroneously found as a natter of
| aw that Bryant’s hearsay testinony woul d have been adm ssi bl e at
the guilt phase of Parker’s trial under the “statenent agai nst

(penal) interest” exception to the hearsay rule.



ARGUMENT

| SSUE |
THE TRI AL JUDGE ERRED I N FI NDI NG THAT BRYANT' S
HEARSAY TESTI MONY WAS MATERI AL EVI DENCE THAT
ENTI TLED PARKER TO A NEW PENALTY PHASE
HEARI NG,

During the pendency of a notion for rehearing in the El eventh
Circuit Court of Appeals, Parker filed a notion to stay the
proceedings in order to bring a successive postconviction notion in
state court. The basis for the request was a claim of newy
di scovered evi dence. (PCR 95-101). Wthout objection fromthe
state, the Eleventh Crcuit stayed the proceedi ngs on August 19,
1993, to allow Parker the opportunity to pursue his claimin state
court. (PCR 174).

On June 22, 1994, Parker filed his successive notion in
circuit court presenting three separate clains based on the sane

new y discovered evidence. Hs first claim was based on a

violation of Brady v. Maryland, 373 U. S. 83 (1963). (PCR 37-47).

H's second claim was based on the newy discovered evidence
provi sion of Rule 3.850. (PCR 48-68). And his third claim was
based on prosecutorial msconduct as a violation of due process
because the state had argued inconsistent positions as to the
identity of the actual shooter. (PCR 69-88).

As the basis for these clains, Parker alleged that he had
recently discovered information from the 1993 resentencing

proceedi ngs of his co-defendant, Al phonso Cave.! This information

! Cave was originally convicted and sentenced to death in

1982. This Court affirmed both his conviction and sentence. Cave
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consi sted of the deposition and trial testinony of an innmate naned
M chael Bryant, and the deposition and trial testinony of a
correctional supervisor naned Art Jackson. (PCR 10). At Cave’'s
resentencing, Bryant had testified that he shared a cell with Cave
prior to Cave's original trial. (PCR 257). John Earl| Bush,
anot her co-defendant of Cave and Parker, was being held two cells
dowmn from them One night, Bryant overheard the follow ng
conversation between Cave and Bush:

And Bush told Cave, says, we wouldn't never
been in here if you didn't try to burn her

with a cigarette butt. He said, well, you
stabbed her in the stomach. And Bush told
Cave, he says, well, you popped a cap in the

back of her head.
(PCR 26-27, 258-59, 302).

Later that night, Cave went over to Bryant, who was pretendi ng
to be asleep, and nade a sexually explicit remark about wanting
sone “booty,” but Bryant told Cave to | eave him alone. The next

nmorni ng, Cave told Bryant that if he told anybody about what he

v. State, 476 So. 2d 180 (Fla. 1985). The United States District
Court for the Mddle District of Florida vacated Cave's death
sentence due to ineffective assistance of trial counsel, which the
El eventh G rcuit Court of Appeals affirned. Cave v. Singletary,
971 F.2d 1513 (11th G r. 1992). Cave was resentenced to death in
1993, but this Court vacated the sentence and renmanded for anot her
resentencing. Cave v. State, 660 So. 2d 705 (Fla. 1995). Cave has
since been resentenced to death, and his appeal is pending before
this Court in case nunber 90, 165.
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overheard he would “see to it that sonebody [took] care of [hin].”
(PCR 259). Wien Bryant told Cave he would not tell anyone, Cave
responded that he did not believe him so Cave and several others
beat up Bryant, sending himto the hospital with a broken nose.
(PCR 259- 60, 297).

Bryant reported the assault to Lieutenant Art Jackson, the
shift supervisor at the jail. According to Bryant, he told Jackson
about the conversation he overheard between Cave and Bush. (PCR
298-99, 305). Bryant further testified that he told Bob Stone, the
| ead prosecutor in Cave' s case, about the overheard conversati on.
(PCR 299- 300, 305).

Li eutenant Jackson had also testified at Cave's 1993
resentenci ng hearing. Jackson confirmed that Bryant had rel ated
the substance of the conversation he overheard between Cave and
Bush: “M. Bryant advised ne that M. Cave was stating that they
had apparently stabbed the victimand he got sick of hearing her
holl ering and he shot her.” (PCR 472-74). As he was escorting
Cave to his office for questioning about the assault, he heard Cave
threaten Bryant: “He advised Mchael Bryant if he would tell what
had happened that he would do nore to him” (PCR 480). Wile he
“m ght have told detectives [involved in Cave' s nurder case] about
what [he (Jackson)] heard,” he did not include in his report on the
battery the conversation Bryant overheard because he did not
believe the conversation was relevant to his investigation of the
assault. (PCR 481, 484).

Based on this testinony from Cave s resentencing, Parker

12



alleged that the state failed to disclose the substance of Bryant’s
testinony at the tinme of his trial, and failed to list Bryant as a
W t ness. Parker also clained that he was not aware of this
information until Cave's 1993 resentencing and could not have
di scovered it with due diligence. Finally, Parker clained that,
had he known about it at the time of his trial, he would have used
Bryant’s testinony to rebut the state’s theory that he was the
shooter. Gven the circunstantial nature of the state’s case, he
believed that it probably woul d have produced a different result at
both the guilt and penalty phases of his trial. (PCR 37-68).

In its response to Parker’s notion, the state conceded that
t he substance of Bryant’s testinony was in the state’s constructive
possession at the time of Parker’'s trial, given Lieutenant
Jackson’s testinony at Cave's resentencing hearing that he was
aware in 1982 of the overheard conversation. (PCR 679). See

Garcia v. State, 622 So. 2d 1325, 1330 (Fla. 1993) (finding that

possession or know edge of information held by police wll be
inputed to the state regardl ess of prosecutor’s actual know edge of
information). The state also tacitly conceded that it failed to
di scl ose such information to Parker at the tinme of his trial. (PCR
679-80). Finally, it tacitly conceded that Parker could not have
obt ai ned such information with the exercise of due diligence. (PCR
679-80). Thus, the only issues for the trial court to resolve were

whet her the evidence was “material” under Brady? or woul d probably

2 A subissue under “materiality” was whether Bryant’s

testinony woul d have been adm ssible in either the guilt or penalty

13



produce an acquittal on retrial under Jones v. State, 591 So. 2d

911 (Fla. 1991),2 and whether the state’s inconsistent positions as

to the shooter in the separate trials violated Parker’s due process

rights.

phases of Parker’s trial. Under Green v. Ceorgia, 442 U S 95
(1979), the state conceded that Bryant’'s testinony woul d have been
adm ssible in the penalty phase of Parker’s trial. It did not
concede that such evidence woul d have been adm ssible in the guilt
phase of Parker’s trial. See Issue IIl, infra.

® The state subnmits that these standards are the sane. Thus,
the main claimcould be anal yzed under either standard. For the
sake of clarity, the state will analyze the cl ai munder the Brady
materiality standard, as this was the focus of the trial court’s
order.

14



At the evidentiary hearing, Parker submtted the deposition
and trial testinmony from Cave's 1993 resentenci ng of both M chael
Bryant and Lieutenant Jackson, in lieu of their live testinony.*
(PCT 147-48, 160-71). He also presented the testinony of his
original trial attorney, Robert Mkenson. Makenson testified that
his strategy at Parker’s trial was to mnimze Parker’'s role in the
murder and discredit Georgeanne WIllianms’ testinony regarding
Parker’s confession to her that he shot the victim (PCT 39-49).
Had he been aware of Bryant’s testinony, he would have introduced
it in both phases, despite Parker’s confession to WIllians that he
was the shooter, and his statenment to the police that Bush was the
shooter. (PCT 53, 58-59, 126). As a basis for its adm ssion in
the guilt phase, Makenson testified that he would have attenpted to
introduce it wunder the “statenent against (penal) interest”
exception to the hearsay rule. (PCT 103). He was unabl e, however
to state what corroborating circunstances were avail able to support
its adm ssion. (PCT 104-109). To mnimze the contradictory
nature of Bryant’s statenment to the police, Mikenson testified that
he woul d have attenpted to i npeach Detective Powers’ recollection
of Parker’s statenent to himthat Bush was the shooter. (PCT 90-
93).

Fol | om ng Judge Makenson's testinony, the state presented the

* Li eutenant Jackson’'s testinony was admitted solely to prove
that the state had constructive possession of the information at
the tine of Parker’s trial; it was not admtted to prove that
Bryant, in fact, overheard the conversation, or that the substance
of the conversation was true.
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testinmony of Janmes Mdelis and Robert Stone, the prosecutors in
Parker’s case; and David Powers, the |ead detective in Parker’s
case. Mdelis, Stone, and Powers all testified that they were
unawar e of the conversation overheard by Bryant until Cave’s 1993
resentencing hearing. (PCT 194, 215, 221, 251, 266, 282; PCR 680).

Following the evidentiary hearing and the
subm ssi on of posthearing nenoranda, the tria
court made the followng relevant findings
(1) the state failed to disclose Bryant’s
information to Parker, the information was
favorable to Parker, and neither Parker nor
counsel could have obtained the information
t hrough due diligence (PCR 1207, 1210-11); (2)
Bryant’s testinmony woul d have been adm ssible
in both the guilt and penalty phases of
Parker’s trial (PCR 1209); (3) the adm ssion
of Bryant’s testinony probably woul d not have
resulted in a different outcone in the guilt
phase, given the Eleventh Circuit’s finding
that Parker was guilty of first-degree fel ony
murder (PCR 1212-13); and (4) the adm ssion of
Bryant’'s testinony probably would have
resulted in a different outcone in the penalty
phase (PCR 1211-13). Regarding the penalty
phase, the trial court stated:

In the present case, the State suppressed
evi dence favorable to Parker, by failing to
di scl ose Bryant’'s statenent. The statenent
was material and the Court finds that it could
with a reasonable probability, result in a
different recommendation by the jury in the
penal ty phase. The State has vouched for the
credibility and trustworthiness of Bryant’s
testinmony by using it in the Al phonso Cave
pr oceedi ngs. The State cannot say, in good
consci ence, t hat his testinmony is not
credible, not trustworthy, is biased and
insignificant to Parker’s defense.

* * * %

Parker is entitled to a resentencing. To
deny himthis where the State has suppressed
such evidence would violate his due process
rights and undermne the confidence in the
penal ty i nposed.

(PCR 1212-13).
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The trial court’s finding of materiality as to the penalty
phase was erroneous as a matter of |aw Under the prevailing
definition of materiality, “evidence is material only if there is a
reasonabl e probability that, had the evidence been disclosed to the
defense, the result of the proceeding woul d have been different. A
‘reasonabl e probability’ is a probability sufficient to underm ne

confidence in the outcone.” United States v. Bagley, 473 U S. 667,

682 (1985). In naking this determnation, the review ng court nust
consi der the evidence in the context of the entire record. United

States v. Agurs, 427 U.S. 97, 112 (1976). “The nere possibility

that an item of undisclosed information m ght have hel ped the
defense, or mght have affected the outcone of the trial, does not
establish ‘materiality’ in the constitutional sense.” [|d. at 109-
10.

Because the trial court’s ruling was based on a m xed question

of fact and law, review by this Court is de novo. See Delap v.

Dugger, 890 F. 2d 285, 298-99 (11th Cr. 1989) (assessing a Brady

claimde novo); United States v. Beasley, 72 F. 3d 1518 (11th Grr.

1996) (finding Brady cl ainms subject to de novo review); cf. Thonas

v. State, 616 So. 2d 1150 (Fla. 4th DCA 1993) (reviewing a trial
court’s ruling on a question of |law de novo). Here, there is no
reasonabl e basis in the record to support the trial court’s finding
t hat Bryant’'s testinony wuld have resulted in a life
recommendati on and sentence. Therefore, this Court should reverse
the trial court’s order granting relief and reinstate Parker’s

sent ence of death

17



In granting relief as to the penalty phase, the trial court
pl aced great, if not exclusive, enphasis on the fact that the state
used Bryant’s testinony at Cave’ s resentencing:

The statenment was material and the Court finds

that it could wth a reasonable probability,

result in a different recomendation by the

jury in the penalty phase. The State has

vouched for t he credibility and

trustworthiness of Bryant’s testinony by using

it in the Al phonso Cave proceedings. The

State cannot say, in good conscience, that his

testinmony is not credible, not trustworthy, is

bi ased and insignificant to Parker’s defense.
(PCR 1212). This, however, was not a legitimate basis for granting
relief. As noted previously, materiality nust be assessed based on
the facts and circunstances in the case at hand--not on the facts
and circunstances of a totally different case. See Agurs, 427 U S
at 112. The trial court’s reliance on the state’s use of Bryant’s
testinmony at Cave’'s resentencing ignored this principle.

In Cave’'s case, the state admtted Bryant’s testinony during a
penal ty phase proceedi ng where the rules of evidence were rel axed.

See § 921.141(1), Fla. Stat. (1995) (“Any such evidence which the
court deens to have probative value may be received, regardl ess of
its admssibility wunder the exclusionary rules of evidence,
provi ded the defendant is accorded a fair opportunity to rebut any
hearsay statenents.”). The state had no obligation to justify the
adm ssion of Bryant’s testinony under a hearsay exception or to
ot herwi se prove the trustworthiness of the hearsay statenents. It
was for the jury to determine Bryant’s credibility and the

trustworthi ness of the conversati on between Bush and Cave.

Parker, on the other hand, alleged that Bryant’s testinony was
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material to the guilt phase of his trial. To support such an

argunent, he had to show that the testinony would have been
adm ssible in that phase, and under what theory since the rules of
evi dence woul d have been applicable. As the basis for adm ssion,
he relied on the “statenent against (penal) interest” exception to
the hearsay rule. This exception, however, requires the proponent
to show corroborating circunstances which prove the trustworthiness
of the hearsay statenments. 8§ 90.804(2)(c), Fla. Stat. (1995).

| t Is in this <context that the state argued the

untrustworthiness of the substance of Bryant’s testinony. The

trustworthiness of Bryant hinself was never an issue. To say, as

Parker and the trial court did, that the state’'s use of Bryant’s
testinmony, by itself, established the trustworthiness of the
conversation between Cave and Bush begs the question. The
evidentiary standards in Cave's resentencing were far different
than those in Parker’s guilt phase. By relying on the state’s use
of Bryant’'s testinony in Cave's resentencing as the sole basis for
granting relief, the trial court failed to assess Parker’s claim
under the appropriate standards of review

As for the admssibility of Bryant’s testinony at Parker’s
penalty phase, the state conceded that his testinony would have
been adm ssible under the relaxed evidentiary rules. In this
context, trustworthiness never becane an issue. Thus, the trial
court should never have factored it into its materiality analysis
regardi ng the penalty phase. The fact that it did so illustrates

its lack of understanding and faulty reasoning.

19



In addition, in assessing nateriality at the penalty phase,
the trial court failed to consider significant evidentiary
i nconsi stencies that would have rendered Bryant’s testinony
ineffectual in Parker’s penalty phase. As evidenced by the
original trial record and Robert Mkenson’'s testinony at the
evidentiary hearing, Mkenson's strategy was to mnimze Parker’s
role in the entire crimnal enterprise and to identify Bush as the
shooter. (R 1466-87; PCT 39-49). Although the jury found Parker
guilty of the nmurder, Makenson nai ntai ned during the penalty phase
t hat Georgeanne Wl lianms was not credible, that Parker was a m nor
participant, and that Bush shot Frances Slater to avoid his arrest
for the robbery:

| hope [your verdict] was not based upon
the testinmony of Georganne WIlians. That M.
Parker was the Kkiller. I hope that vyou
realize and | hope that you agree that
Georganne WIllianms’ testinony was not worthy
of your belief, it’s not credible beyond a
reasonabl e doubt and | hope that that was not
the reason and | hope that if you cone back
with a decision to recommend the death penalty
for M. Parker, it is not because of what
CGeorganne WIIlians said.

* * * %

| would submt to you that the crine of
nmurder was not commtted for a financial gain.

| would submt to you that the crine of

nmurder was comm tted by John Earl Bush to keep
Frances Slater fromidentifying him.

* * * %
| submt to you there is evidence, that has
been presented in the form of M. Parker’s
statenent and in the form of M. Parker’s
testinmony. That his participation . . . was
relatively light as conpared to John Earl Bush
and Al fonso Cave.

Bush and Cave went in, took the gun in,
brought the girl out, put the girl in the car
and Bush shot her. M. Parker’s participation
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was relatively mnor as conpared to Bush and
Cave.
(R 1466-68, 1473, 1474).

By admitting Bryant’s testinony in the penalty phase,® Parker
woul d have contradicted his entire defense, inpeached his own
credibility, and caused the introduction of otherw se inadm ssi bl e,
but highly incul patory, evidence. Parker had identified Bush as
the shooter on three separate occasions--in two statenents to the
police and in his guilt phase testinony. (R 774-793, 797-804, 959-
1008). Al though the Eleventh GCircuit ultimately found that
Parker’s first statenment to the police should not have been
admtted at the guilt phase, and that Parker would not have
testified had it not been admtted, the court ruled that defense

counsel would have admtted the statenent at the penalty phase

given its overall excul patory nature. Parker v. Singletary, 974 F.

2d 1562, 1566-74 (11th GCr. 1992). Makenson denied at the
evidentiary hearing, however, that he would have introduced
Parker’s first statenment during the penalty phase, despite the
Eleventh Grcuit’s finding. (PCT 51). Even were this true, and
even if the jury had never heard Parker’'s testinony or his first
statenment, it still would have heard his second statenent wherein

he identified Bush as the shooter.?® By introducing Bryant’s

> The state maintains, contrary to the trial court’s finding,
t hat Par ker woul d not have been able to admt Bryant’'s testinony in
the guilt phase, as it constitutes hearsay w thout any exception.
See Issue |I, infra.

® The El eventh Crcuit ruled that Parker’s second statenent to
police was properly admtted at the guilt phase. 1d. at 1575 n.72.
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testi nony, Makenmson woul d have contradi cted his defense that Bush
was the shooter. Wile he could have argued instead that Cave was
the shooter, he would have been faced with his own client’s
i nconsi stent statenent that Bush was the shooter.

Al t hough Makenson acknow edged a conflict between Parker’s
statenent to the police and Bryant’s testinony, he testified that
he would have attenpted to convey during cross-exanm nation of
Detective Powers that the officer was m staken when he testified
that Parker told himthat Bush was the shooter. (PCT 90-91). A
revi ew of Makenson's cross-exam nation of Powers at trial, however,
reveals a contrary result. Detective Powers vehenently maintained
that he was not, and could not have been, m staken about Parker’s
statement to hi mthat Bush was the shooter. (R 806-813). 1In fact,
cross-examnation of Powers termnated with the foll ow ng exchange:

MAKEMSON: Li eut enant Powers, because of
the fact that you did not have a tape
recorder, and because of the fact that you did
not take any notes, either contenporaneously
or later on that afternoon, and because of the
fact that you did not prepare this report
until ten days later, is it possible that you
could be m staken in what you say J.B. Parker
told you?
PONERS: No, sir.
MAKEMSON: That’s not possible at all?
PONERS: No, sir.
MAKEMSON: You aren’'t wlling to even
concede that any portion of it could be a
m st ake?
PONERS: No, sir.
MAKEMSON: That's all.
(R 835). dGven Power’s unequivocal testinmony at Parker’s trial
Makenson' s belief that he would have been better able to discredit

Powers’ testinony had he presented Bryant’s testinony was, at best,
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i 1l-considered.

Mor eover, besides having told the police that Bush was the
shooter, Parker had al so confessed to Georgeanne WIlians that he
shot Frances Sl ater. So, by the tine the jury would have heard
Bryant’s testinony inplicating Cave as the shooter, it would have
al ready heard in the guilt phase Parker’s confession to WIIlians
that he was the shooter, and his second statenent to the police
that Bush was the shooter. Bryant’s testinony would have done
not hing but nake Parker appear to be a liar--twce. The
contradictory nature of the evidence denonstrates that it is not

materi al under Brady. See Fel ker v. Thomas, 52 F. 3d 907, 910-11

(11th Cr. 1995) (finding evidence not material for Brady claim
where withhel d evidence was in direct contradiction to defendant’s
own statenent and jury woul d have viewed defendant as liar); United

States v. Starrett, 55 F. 3d 1525, 1556 (11lth Cr. 1995) (sane);

cf. United States v. CGossett, 877 F. 2d 901, 907 (11th Cr. 1989)

(finding hearsay evidence not trustworthy under “statenment agai nst
(penal) interest” exception where declarant was prison i nmate and
new i nformation contradi cted defendant’s own version of events);

Garcia v. State, 622 So. 2d 1325, 1330-31 (Fla. 1993) (finding

wi thheld statenment material since it was in total contradiction to
state’s theory at penalty phase).

Finally, by admtting Bryant’s testinony, Makenson woul d have
opened the door to the adm ssion of Cave’'s and Bush’'s statenents to
the police inplicating Parker as the shooter. While Bruton v.

United States, 391 U S. 123 (1968), prohibits the state from
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i ntroduci ng co-defendants’ confessions that inplicate a defendant,
such evi dence woul d have been adm ssible, not for its truth, but to
i npeach the credibility of Bush’s accusation. In other words,
Cave’s and Bush’'s confessions identifying Parker as the shooter
woul d have been admi ssible to show that all of the co-defendants

were pointing the fingers at each other. See Tennessee v. Street,

471 U.S. 409 (1985) (finding no confrontation clause violation
where acconplices’ confession inplicating defendant was admtted
for nonhearsay purpose to rebut defendant’s claim that his
confession was coercively derived from acconplice’'s statenent);

Walton v. State, 481 So. 2d 1197, 1199-1200 (Fla. 1986) (finding no

confrontation clause violation where defendant opened door to
state’s questioning of detective that arrest warrant was based on
acconplice’'s statenent inplicating defendant). Under these
circunstances, it is highly unlikely that Mkenson would have
admtted Bryant’s testinony, despite his testinony to the contrary.
An inportant distinction which the trial court also failed to
consi der was that Cave did not “confess” to anything. Rather, Bush
accused Cave of causing their incarceration by his actions of
burning the victimwith a cigarette and shooting her in the head.’
That Cave failed to expressly deny such accusations in Bryant’s
presence nmay render his silence adm ssible against him as an

adoptive adm ssion, but it does not dispositively identify himas

" Curiously, the medical examiner in Parker’s trial found

absolutely no evidence of any external injuries to the victimother
than the stab wound, the gunshot wound, and a defensive wound to a
finger. (R 667).
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the actual shooter. After all, the trial judge at Cave's
resentencing found insufficient evidence, despite Bryant’s
testinmony, to prove that Cave was the shooter. (PCR 150).
Qobvi ously, the probative value of Bush’s accusations were suspect.

See United States v. Seabolt, 958 F.2d 231, 233 (8th Gr. 1992)

(cited in Jones v. State, 678 So. 2d 309, 314 (Fla. 1996)) (finding

that “a statenent by one crimnal to another crimnal . . . is nore
apt to be jailhouse braggadocio than a statenent against his

crimnal interest”), cert. denied, 507 U S. 971 (1993).

When viewed in the context of the entire record, Bryant’s
statenent is nothing nore than an exanpl e of co-defendants pl acing
bl ame on each other. The jury was already aware that Parker’s
nmotivation to speak to the police was based on the fact that Bush
had inplicated Parker in his owmn statenent to police. Parker, 974
F. 2d at 1579. Parker’s confession to Georgeanne WIIlians included
a statement to her that it would be Bush’s word agai nst Parker’s.
Id. at 1566. Rat her than being excul patory, Bryant’s statenent
woul d have been detrimental to Parker’s cause. The statenent is
nothing nore than continued exanples of how all of the co-
def endants were making self-serving statenents to save thensel ves.

To the extent the trial court based a finding of materiality
on an all eged due process violation, that ruling was also legally
erroneous. A state’s presentation of contradictory theories and

evidence at separate trials of co-defendants does not violate

f undanent al f airness. Nichols v. Scott, 69 F. 3d 1255, 1269-76

(5th Gr. 1995). In rejecting such a claim the Fifth GCrcuit
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hel d:

Because Nichols was not in jeopardy in
Wllianms' trial, the results of that trial do
not bind the state in its prosecution of
Ni chol s. Moreover, the rule of "collatera
estoppel” described in Ashe as having been
applied in federal crimnal cases for "nore
than 50 years"--and which it ultimately held

mandat ed by t he doubl e | eopar dy
clause--required that the two actions be
bet ween "the sane parties.” Ashe[ v. Swenson

397 U.S. 436 (1970)]. Thus, because Nichols
was not a party in Wllians' trial, the result
inthat trial could not collaterally estop the
state in its prosecution of N chols even under
the federal common law rule of collateral
estoppel in crimnal cases. W have declined
to apply collateral estoppel against the
United States in a crimnal prosecution on the
basis of an earlier determnation in the
United States' <crimnal prosecution of a
different defendant. United States .
Mol lier, 853 F. 2d 1169, 1176 (5th G r. 1988)
(where defendants are different "collateral
estoppel has no application in crimnal
cases”); United States v. Mntes, 976 F. 2d
235, 239 (5th CGr. 1992) (sane), cert. denied

--- US ---, 113 S. . 1831, 123 L. Ed. 2d
459 (1993).

Consequent |y, allowng persons to claim
col | ateral est oppel benefits of an

adj udi cation to which they were strangers can
hardly be considered as mandated by historic
concepts of fundanental fairness or due
process.

Ni chols, 69 F. 3d at 1270.

In conclusion, the trial court’s ruling was erroneous as a
matter of law. The trustworthiness of Bryant’s testinony was never
an issue in the materiality analysis regarding Parker’s penalty
phase. That the trial court based its finding of materiality on
the trustworthiness of Bryant’s testinony was plain error. As for
the effect of the adm ssion of Bryant’s testinony on Parker’s

penalty phase, no reasonable person could say that Parker would
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have received a |life recommendati on and sentence based on Bryant’s
testinony. Such testinony was antithetical to Parker’s theory at
trial that Bush was the shooter, and woul d have been contradicted
by Parker’s own statenments that he or Bush was the shooter. | t
woul d have shown Parker to be a liar, and it woul d have opened the
door to Cave’'s and Bush’s confessions that Parker was the shooter
Since there is no reasonable probability that the outcone would
have been different had this informati on been presented at Parker’s
penal ty phase, this Court should reverse the trial court’s ruling
and reinstate Parker’s sentence of death. See Felker, 53 F. 3d at

910-11; Starrett, 55 F. 3d at 1556; Jones, 678 So. 2d at 314.
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| SSUE 11
THE TRI AL COURT ERRED I N RULI NG THAT BRYANT' S
HEARSAY TESTI MONY WOULD HAVE BEEN ADM SSI BLE
AT THE GU LT PHASE OF PARKER S TRI AL.
Inits witten order, the trial court erroneously found that
M chael Bryant’s hearsay testinony of the alleged conversation

bet ween Cave and Bush woul d have been adm ssible in the guilt phase

of Parker’s trial.® (PCR 1209). It made this finding wthout
citation or reference to any legal authority, and none, in fact,
supported such a finding on the basis of this record. Therefore,
this Court should reverse this legal ruling.

In his postconviction notion and posthearing nenorandum
Par ker alleged that Bryant’s hearsay testinony relating Cave's and
Bush’s conversation constituted Brady material. He further alleged
that, had the state disclosed it at the tinme of his trial, defense
counsel would have used it, and its use probably would have
resulted in a different verdict. (PCR 37-47, 697-707, 793-823).
As a prelimnary matter, the basis for its adm ssion becane an
i ssue. Parker offered the following two bases for its adm ssion:
(1) under the “statenment against (penal) interest” exception to the

hearsay rule; and (2) as a matter of fairness and due process under

8 Wiile the trial court ultimately found that the state's
nondi scl osure of this alleged conversation was not “nmaterial” to
the guilt phase pursuant to Brady v. Maryland, 373 U S. 83 (1963),
the state submts that this finding of admssibility was erroneous
and may prejudice the state in any cross-appeal or later
prosecution or postconviction proceedi ng.
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Chanbers v. M ssissippi, 410 U S. 284 (1973), and G een v. Ceorgia,

442 U.S. 95 (1979). As the state argued before the trial court,
nei ther of these bases supported the adm ssion of Bryant’'s hearsay
testi nony. Thus, the trial court erred in finding that the
testi nony woul d have been adm ssi bl e.

The “statement against (penal) interest” hearsay exception
provides in pertinent part:

(2) Hearsay Exceptions. The follow ng
are not excluded under s. 90.802, provided
that the declarant 1is wunavailable as a
W t ness:

* * * *

(c) Statenent Against Interest. . . . A
statenent tending to expose the declarant to
crimnal liability and offered to excul pate
t he accused IS i nadm ssi bl e, unl ess
corroborating ci rcunst ances show t he
trustworthi ness of the statenent.

§ 90.804(2)(c), Fla. Stat. (1995).

Central to the application of this exception is the definition
of “statenent.” Section 90.801(1)(a), Florida Statutes (1995),
defines “statenent” as (1) “[a]n oral or witten assertion,” or (2)

“I n] onverbal conduct of a person if it is intended by the person as

an assertion.” Here, Bryant allegedly overheard a conversation
between two people: Cave and Bush. Thus, there were two
declarants and three “statenents.” |In the first statenent or “oral

assertion,” Bush accused Cave of causing their incarceration by
burning the victimwth a cigarette. In the second statenent or
“oral assertion,” Cave accused Bush of causing their incarceration
by stabbing the victimin the stomach. In the third statenent or

“oral assertion,” Bush accused Cave of shooting the victimin the
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head. Cave made no response to this accusation, and the
conversation apparently ended.

O these three “statenents,” only the third one was rel evant
to Parker’s materiality claim since who burned the victimand who
stabbed the victim were not at issue. \Wat Parker consistently
focused on, however, was not the accusation by Bush, but the
silence by Cave. It was this silence, in the face of a serious
accusation, Parker clainmed, that incul pated Cave and excul pated
hi m This silence, however, did not constitute a “statenment”
within the definition of section 90.801(1)(a), since it was neither
an oral or witten assertion, or nonverbal conduct intended as an
assertion. Thus, the only relevant “statenent” was the third one,
wherei n Bush accused Cave of being the shooter.

As noted earlier, to support the admssion of this entire
conversation between Cave and Bush, Parker clained that it fell
within the “statenent against (penal) interest” exception. This
exception, however, requires proof that (1) the declarant is
unavail able, (2) the statenent tends to expose the declarant to
crimnal liability and is offered to excul pate the accused, and (3)
corroborating circunstances exist to show the trustworthiness of

the statenent. Maugeri v. State, 460 So. 2d 975, 977 (Fla. 3d DCA

1984), cause dism ssed, 469 So. 2d 749 (Fla. 1985).

As for the first two elenents, Parker nade only the foll ow ng
analysis in his posthearing nenorandum of |law. “There can be no
legitimate dispute as to the first two factors: the declarants,

Bush and Cave, would have been unavailable to testify at Parker’s
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trial, and the statenents plainly tended to expose Bush and Cave to
crimnal liability.” (PCR 794) (citations omtted). Such bl anket
concl usi ons, however, did not satisfy proof of these two el enents.

In the context of the “statenment against (penal) interest”

exception, “unavailability” is defined in pertinent part as
fol |l ows:
(1) Definition of Unavail ability.
“Unavai lability as a witness” neans that the
decl ar ant :

(a) Is exenpted by a ruling of a court
on the ground of privilege from testifying
concerning the subject mat t er of t he
decl arant’s statenent;

(b) Persists in refusing to testify
concerning the subject mat t er of t he
declarant’s statenent despite an order of the
court to do so; oo

For the first to apply, the trial court nust exenpt the w tness

fromtestifying based on a claimof privilege. For the second to
apply, the witness nust physically refuse to testify despite an

order to do so by the trial court. Either way, the w tness nust

appear in court, for the <court to determine his or her

availability.?®

°® The cases cited to in Parker’s posthearing nemorandum to
support his conclusion that Cave and Bush would have clainmed a
privilege against self-incrimnation actually support the state’s
position instead. |In both cases, the witnesses actually took the
stand and clained the privilege, which the trial court sustained,
t hereby exenpting the witnesses fromtestifying, and rendering them
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“unavail able.” Brinson v. State, 382 So. 2d 322, 324 (Fla. 2d DCA
1979); State, Dept. of HRS v. Bennett, 416 So. 2d 1223, 1224 (Fl a.
3d DCA 1982).
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In Jones v. State, 678 So. 2d 309, 313 (Fla. 1996), the

def endant produced nunerous people who clained that den Schofield
had confessed to them that he nurdered the victim At the
evidentiary hearing, Jones’ counsel represented that Schofield
woul d deny any involvenent if called as a witness, and thereafter
decided not to call him at the hearing. On appeal, this Court
found that Jones had failed to prove Schofield s unavailability:
“Contrary to Jones’ attorney’'s position, we do not know what
Schofi el d woul d have said had he been called as a witness.” 1d. at
314. As in Jones, by failing to call Cave and Bush at the
evidentiary hearing, Parker failed to show the unavailability of
the declarants. Parker’s attorney’s assertion that they woul d have
claimred a privilege if they had been called as wtnesses at
Parker’s original trial (or at the evidentiary hearing) was not
sufficient to prove this elenent. Thus, the trial court erred in
finding that this conversation would have been adm ssible at
Parker’s original trial.

Simlarly, Parker failed to show that Cave’'s and Bush's
“statenments” tended to expose themto crimnal liability. Taking

each statenent separately, none were adm ssions by the declarant

that the declarant conmtted any unlawful act. Rather, they were

each accusati ons agai nst the other. Bush accused Cave of burning
the victimwith a cigarette and shooting her, and Cave accused Bush
of stabbing her. Wile Bush’s accusations nmay have exposed Cave to

crimnal liability, they did not expose Bush to crimnal liability.

And while Cave’ s accusation may have exposed Bush to crimnal
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l[tability, it did not expose Cave to crimnal liability. As such
these “statenents” did not satisfy the second elenent of the
“statenent against (penal) interest” exception since they did not

expose the declarant to crimnal liability.?* Regardl ess, “a

statenment by one crimnal to another crimnal . . . is nore apt to
be jailhouse braggadocio than a statenent against his crimna

interest.” United States v. Seabolt, 958 F.2d 231, 233 (8th Cr

1992) (cited in Jones, 678 So. 2d at 314), cert. denied, 507 U S

971 (1993). Since Parker failed to prove this elenent, the trial
court erred in finding that Bryant’s testinony would have been

adm ssible at Parker’s original trial.

0 Once again, Cave’'s silence in the face of Bush’'s accusation
that he (Cave) shot the victimis not a “statenent” within the
exception’s definition. Thus, Cave’'s silence does not constitute a
statenment that exposes himto crimnal liability. VWi | e Parker
m ght argue to a jury, as an inference from the evidence, that
Cave’s failure to respond to the accusation constituted an
adm ssion by silence, Cave's silence cannot be admtted in Parker’s
trial as an “adoptive adm ssion” because such can only be admtted
against the declarant in the declarant’s own trial. See 8§
90.803(18)(b), Fla. Stat. (1995) (“[TJhe followng are not
i nadm ssi bl e as evidence, even though the declarant is avail able as
a wtness: . . . Admssions. A statenent that is offered agai nst
a party and is . . . [a] statenent of which the party has
mani fested an adoption or belief inits truth[.]”).
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Finally, Parker failed to provide extrinsic, corroborating
circunstances that clearly showed the trustworthiness of Cave’'s and

Bush's “statenents.” See Maugeri, 460 So. 2d at 977 (noting that

statenments agai nst interest “nust be acconpani ed by corroborating
circunstances clearly indicating their trustworthiness, or, in the
words of the Suprene Court, ‘particularized guarantees of
trustworthiness’ ”). It is inportant to distinguish between the
trustworthiness of Cave’'s and Bush's conversation, and the
trustworthiness of Bryant’s testinony. The forner is the focus of
this legal analysis; the latter is a matter for the jury. Maugeri
460 So. 2d at 979-80 (holding that the credibility of the in-court
declarant’s testinony was not a matter for consideration by the
trial or appellate courts in determining the admssibility of the
out-of -court statenents).

To support this trustworthiness elenent, Parker alleged the
follow ng four circunstances as indicia of trustworthiness: (1)
Cave’s and Bush’s conversation occurred at night after the lights
were turned out when Cave believed that Bryant, who shared Cave’s
cell, was asleep and that their conversation would be private; (2)
according to the state’s argunent at Cave' s resentenci ng, Cave was
the “l eader of the group” during the robbery and ki dnapi ng, using
the only firearmto force the victimto open the store’s safe and
to leave the store with himand his codefendants; (3) Art Jackson
overheard Cave tell Bryant that if Bryant told Jackson “what had
happened” Cave would “do nore to hinf; and (4) the state’ s use of

the conversation at Cave's resentencing. (R 795-98).
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Thr oughout hi s posthearing menorandum Parker characterized

the conversation between Cave and Bush as “Cave’s confession.”

(PCR 795) (“Cave nmade his confession . . . .7); (PCR 796) (“the
evi dence corroborating Cave’'s confession . . . .”7); (PCR 797)
(“Cave’ s confession is corroborated by . . . .”7; “perhaps the nost

telling indicia of reliability of Cave’'s confession is that the
State used Cave's confession . . . .”). As discussed previously,
however, the only relevant “statenment” that mght fall within the

exception was Bush’s accusation that Cave shot the victim Cave

made no confession, and his silence does not constitute a

“statenment” within the exception. Thus, the focus should be on the
trustworthiness of Bush’'s accusation, not Cave' s silence.
As for Parker’'s first alleged corroborating circunstance,

Cave’'s intent to have a private conversation with Bush, and Cave's

belief that his conversation wth Bush was private did not account

for Bush’s intent and belief when Bush nade the accusati on agai nst

Cave. Mor eover, evidence in the record revealed that Cave and
Bryant were | ocked down for the night in their cell, while Bush was
| ocked down several cells away. (PCR 257-59). Thus, any
expectation of privacy as they conversed from cell to cell was
unjustified and hardly constituted a legitimate indicia of
t rust wort hi ness.

As for Parker’s second all eged corroborating circunstance, the
fact that Cave used the only gun during the robbery and used the
gun to force the victim into their car did not sufficiently

corroborate Bush’'s accusation that Cave was the shooter, in |ight
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of (1) Parker’s confession to Georgeanne WIllians that he was the
shooter, ! (2) Bush’s confession to the police that Parker was the
shooter, ' and (3) Cave’'s confession to the police and to his
girlfriend, Brenda Strachen, that Parker was the shooter.'® There
was absolutely no extrinsic evidence which showed, or even
intimated, that Cave was the shooter. Thus, the fact that Cave
used Bush’s gun throughout the robbery and ki dnapi ng did not supply
sufficient corroborating circunstances to show that Bush’'s
accusation was trustworthy.

Parker’s third corroborating circunstance was that Art Jackson

overheard Cave tell Bryant that if Bryant told Jackson “what had

' I'n his second statenment to the police, Parker inplicated
Bush as the shooter, but never inplicated Cave.

12 Bush never inplicated Cave as the shooter.

3 Cave initially told his girlfriend that Bush was the
shooter, but told her later that sane day that Parker was the
shooter. He never confessed to being the shooter, despite the fact
that he confessed to using the gun throughout the robbery and
ki dnapi ng.

Y 1n fact, the trial judge at Cave's resentencing did not even

find that Cave was the shooter after hearing Bryant’s testinony.
(PCR 427-28).
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happened” Cave would “do nore to him” Parker posited that Cave
was threatening Bryant not to tell Jackson about the conversation
he overheard between Cave and Bush. This anbi guous threat by Cave,
however, did not, as Parker suggested, corroborate Bush’'s
accusation that Cave was the shooter. First, the threat was rank
hearsay, whether related by Bryant or Jackson. Moreover, it was
not, by itself, sufficiently trustworthy, so it could not be used
to establish the trustworthiness of another hearsay statenent.
Second, Cave’'s reference to “what had happened” was far too
anbi guous to corroborate Bush’'s accusation that Cave was the
shoot er. That it nmay have corroborated Parker’s assertion that
Cave and Bush had a conversation, and that Bryant overheard that
conversation, was irrelevant, since that was not the focus of this
anal ysi s. Moreover, the threat was subject to severa
i nterpretations. It could refer to Cave's sexual advance on
Bryant, or to Cave's battery upon Bryant. The record reveals that
Cave nmade a sexual advance towards Bryant that Bryant rebuffed, and
that Cave beat up Mchael Bryant the next norning. Br yant
thereafter reported the sexual advance and the battery to Art
Jackson. Jackson all egedly overheard Cave’s threat when he cane to

their cell to investigate the battery, not the conversati on Bryant

over hear d. After all, Jackson testified that he did not even
i nclude the overheard conversation in his report because he did not
believe that it was relevant to his investigation of the battery.
In this context, one could infer from the anbiguity of the

statenent that Cave was threatening Bryant not to report the sexua
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advance or pursue the battery, or Cave would “do nore to him”

i.e., inflict further injury upon him @G ven the hearsay nature of
this threat, and the anbi guous nature of Cave’'s reference to “what
had happened,” the state submts that this threat did not
sufficiently corroborate Bush's accusation that Cave was the
shoot er.

As his fourth corroborating circunstance, Parker relied
heavily on the fact that the state vouched for Bryant’s credibility
and veracity when it presented the overheard conversation in Cave’'s
resentencing hearing to argue that Cave mght have been the
shooter. To support this argunent, Parker relied exclusively on

Green v. Ceorgia, 442 U S. 95 (1979). In Geen, the defendant and

a codefendant, Carzell More, were convicted of abducting a woman
froma store, raping her, and shooting her to death. |In More's
trial, the state had presented the testinony of Thomas Pasby, who
testified that Moore had confessed to himthat he killed the victim
after ordering Geen to run an errand. Moore was sentenced to

death. At Geen’s sentencing hearing, Geen sought to introduce

Pasby’s testinmony, but the trial court excluded it as hearsay. |d.
at 96. On appeal, the Suprene Court ruled that Pasby’s testinony
shoul d have been admtted, despite its hearsay nature, because it

was “highly relevant to a critical issue in the puni shnent phase of

the trial,” and because “substantial reasons existed to assune its
reliability.” ld. at 97. Those corroborating circunstances
i ncluded that More nade the statenent spontaneously to a close

friend, that there was anpl e evidence to corroborate the confession
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and to obtain a conviction and death sentence agai nst More, that
the statenent was against More's interest and there was no
evi dence of any ulterior notive for making it, and that the state
considered the testinony sufficiently reliable to use it against
More. |d.

For the following reasons, Geen is factually and legally
di stingui shable from the present case: First, Green sought to

i ntroduce Pasby’s testinony into the penalty phase; Parker clained

that Bryant’s testinony would have been adm ssible in the qguilt
phase of his trial. Second, the state conceded that Bryant’s

testinony would have been adm ssible in Parker’s penalty phase

since Florida has relaxed evidentiary rules in that phase; Georgia
obviously has not relaxed its evidentiary rules for the penalty
phase.™ Third, there were not, as in Geen, “substantial reasons”
to assune that Bush’'s accusation that Cave was the shooter was
“reliable.” Green, 442 U S at 97. Bush did not nake this
accusation spontaneously to a close friend. Rather, Bush and Cave,
who were | ocked down in separate cells apart fromeach other, were
each accusing the other of causing their incarceration by blamng
vari ous aspects of the nurder on the other. These circunstances
hardly rendered the accusations reliable.

Moreover, there was not any, much |ess anple, evidence, as in

Green, to corroborate Bush’s accusation. Although the state used

1> Even without relaxed evidentiary rules, Florida, unlike

Ceorgi a, recogni zes an exception to the hearsay rule for statenents
agai nst penal interest. See § 90.804(2)(c), Fla. Stat. (1995);
Green, 442 U.S. at 96 n. 1
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Bryant’'s testinmony in Cave's resentencing to secure a death

sentence for Cave, it did not, as in Geen, use it in Cave's guilt
phase, and it was not, as in Geen, sufficient by itself to secure
a death sentence for Cave. Rather, the state’'s argunents in Cave’'s
resentenci ng were highly equivocal as to the shooter. For exanple,
i n opening argunent, the prosecutor stated,

The State’'s evidence wll show that the
defendant either hinself killed Fran Sl ater by
shooting her in the back of the head as she
pl eaded for her life after being stabbed in
the stomach and falling to her knees on the
ground and bei ng shot execution style, or that
the defendant was a major participant, the
maj or participant in the robbery and the
ki dnapi ng of Fran; and that he acted with a
reckless disregard and indifference to the
life of another human bei ng.
(Cave’s resentencing p. 23) (enphasis added). And in his closing

argunent, that prosecutor stated, “That would be appropriate for

what he did, the trigger man in this case. A lot has been nmde

about the trigger man. Trigger man or not, | submt to you it does

not matter based wupon the facts and the crines that were

coomtted.” (Cave’'s resentencing p. 969).

Nor was Bush’'s accusation, as was More’'s confession to Pasby,
a statement against Bush's interest. Although it was a statenent
agai nst Cave’s interest, which Cave apparently did not refute, it
cannot be said, as in Geen, that Bush did not have an ulterior
nmotive for saying it, not the |least of which was to shift blane
from hinsel f. It also could have been nmade in jest, which Cave
decided not to dignify wwth a response since he and Bush both knew

the truth. G ven the circunstances, it could hardly be deened
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reliable.

Finally, as for the state’'s use of Bryant’s testinony at
Cave' s resentencing, the state presented Bryant’s testinony for the
jury and the trial court to assess his credibility and veracity as
they saw fit. As noted, the state did not use Bryant’s testinony
in Cave’'s guilt phase proceeding and did not rely on Bryant’s
testinmony as unequivocal proof that Cave was the shooter.
Utimately, the trial court rejected Bryant’s testinony and found
that Cave was not the shooter. (PCR 427-28). The fact that the
State used Bryant’s testinony in a different proceedi ng and under
different evidentiary standards did not automatically render the
substance of the testinony trustworthy. Under the hearsay
exception, Parker was required to allege other corroborating
ci rcunst ances whi ch proved that Bush’s accusation was trustworthy.

The state’s use of Bryant’s testinony sinply was not a sufficient
corroborating circunstance. Thus, wthout any legitimte
corroborating circunstances, the trial court erred in finding that
Bryant’s hearsay testinony woul d have been adm ssible in Parker’s
original trial.

As his second basis for admtting Bryant’s testinony in the
guilt phase of his trial, Parker alleged that it would be
adm ssible as a matter of fairness and due process under Chanbers

v. Mssissippi, 410 U S. 284 (1973), and G een v. Ceorgia, 442 U. S.

95 (1979). Neither Chanbers nor G een, however, allow cart blanche
adm ssion of otherw se inadm ssible evidence. Both, in fact,

require a showng of reliability. See Chanbers, 410 U. S. at 300
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(“The hearsay statenents involved in this case were originally nade
and subsequently offered at trial under circunstances that provided
consi derabl e assurance of their reliability.”); Geen, 442 U S at
97 (“The excluded testinony was highly relevant to a critical issue
in the punishnent phase of the trial, and substantial reasons
existed to assune its reliability.” (citations omtted)).

I n Chanbers, the Suprene Court found reliable, despite their
hearsay nature, three separate confessions to three separate people
by sonmeone other than the accused, because each “was nade
spont aneously to a cl ose acquai ntance shortly after the nurder,”
because each “was corroborated by sone other evidence in the case,”
because of the sheer nunber of confessions, because of the self-
incrimnatory nature of each confession, and because the decl arant
was avail able for cross-examnation at the trial. 410 U S at 300-
01.1°

Unlike in Chanbers, neither Bush nor Cave confessed to
shooting the victim rather, Bush accused Cave of doing so, and
Cave made no response. This accusation was not nmade to a “cl ose
acquai ntance shortly after the nurder,” but was nade between two

codefendants while | ocked down in separate cells on the sane cell

bl ock. As noted previously, “a statenment by one crimnal to
another crimnal . . . is nore apt to be jail house braggadoci o than
a statenent against his crimnal interest.” United States .

Seabolt, 958 F.2d 231, 233 (8th Gr. 1992) (cited in Jones, 678 So.

' The corroborating circumstances in Green were discussed
previ ously.
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2d at 314), cert. denied, 507 U S. 971 (1993).

More inportantly, unlike in Chanbers, there was no other
evi dence whi ch corroborated the accusation. In Chanbers, there was
a sworn confession by the sanme declarant, an eyewitness to the
shooting, testinony that the declarant was seen with a gun
imedi ately after the nurder, and proof that he owned a .22 caliber
revol ver and | ater purchased a new weapon. 410 U.S. at 300. Here,
t here was not hi ng. In fact, Bush’s accusation was inconsistent
with Parker’s own confession to Georgeanne WlIllianms that he
(Parker) shot the victim and to Parker’s confession to the police
t hat Bush shot the victim

Further, unlike in Chanbers, Bush’s accusation was not self-
i ncrimnating. While it may have incrimnated Cave, it did not
incrimnate Bush as the shooter. As for Cave’'s failure to deny or
protest Bush’s accusation, the circunstances under which the
conversation was had woul d not necessarily | ead a reasonabl e person
to do so. Bush could have easily been teasing his codefendant with
i naccurate accusations, which Cave felt no need to protest or deny.

Finally, the Suprenme Court relied heavily in Chanbers on the
fact that the declarant was available at the trial for cross-
exam nation by the state. This fact was inportant because
M ssissippi did not recognize the “statement against (penal)
interest” exception to the hearsay rule. Since Florida does
recogni ze such an exception and actually requires that the
decl arant be unavailable, this distinction is further reason not to

apply Chanbers to this case. |In fact, this Court recently agreed
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with the state in another capital case that Chanbers should be
limted to its facts because of the peculiarity of M ssissippi

evidence law. CQudinas v. State, 22 Fla. L. Wekly S181, 185 (Fl a.

Apr. 10, 1997).
Under the facts of the present case, any exclusion of Bryant’s
testinmony from the guilt phase of Parker’s trial would not have

resulted in a due process violation under Chanbers or G een.

Par ker provided no circunstances to showthe reliability of Bush's
accusation and/or Cave's silence. Wthout such a show ng, Bryant’s

testi nony woul d not have been adm ssible during the guilt phase of

Parker’s trial. Thus, the trial court erred in finding that it
woul d have been. This Court should reverse the trial court’s
findi ng.
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CONCLUSI ON

Wher ef ore, based on the foregoing argunents and authorities,
the State requests that this Honorable Court reverse the tria
court’s granting of postconviction relief and reinstate Parker’s

sent ence of death
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