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ANTRODUCTION

Respondent, THE STATE OF FLORIDA, was the prosecution in the

trial court

and Appellee in the District Court of Appeal of

Florida, Fourth District. Petitioner, Theodore Freeman, was the

Respondent in the trial court and the Appellant in the District

Court of Appeal. The parties shall be referred to as they stand

before this Court. The synbol "R." designates the original record

on appeal, and the synmbol “T.” designates the transcript of the

trial court
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STATEMENT OF THE CASE AND FACTS

Respondent generally accepts Petitioner's Statement of the

Case and Facts.
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QUESTION PRESENTED
. VWHETHER THI'S COURT'S HOLDING | N STATE V. GRAY,
654 So, 2d 552 (Fla. 1995), WHICH HOLDS THAT
ATTEMPTED FELONY MURDER IS NOT A CRIME IN

FLORI DA, MJST BE APPLI ED RETROACTI VELY?

® ;
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SUMMARY OF THE ARGUMENT

The rul e announced by this Court in Gray, abrogating the crinme
of attenpted felony nmurder in Florida from May 4, 1995 forward and
for all cases in the "pipeline" or not yet final, is not applicable
retroactively on collateral attack. Hence, where the Legislature
specifically provided that attenpted felony nurder was a crinme in
Florida, and it remained so for over eleven years, the trial court
had full authority during that tenure to convict and punish a

crimnal defendant for the crime of attenpted felony nurder.
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ARGUMENT

WHETHER TH' S COURT' S HOLDI NG IN STATE V. GRAY,
654 So. 2d 552 (Fla. 1995), WHI CH HOLDS THAT
ATTEMPTED FELONY MJURDER IS NOT A CRIME IN
FLORI DA, MJST BE APPLIED RETROACTI VELY?

This case is before the Court for review of the question
certified by the Fourth District Court of Appeal on the issue of

whether the rule in State v. Gav, 654 So. 2d 552 (Fla. 1995),

hol ding that attenpted felony nurder is not a crine in Florida, my
be applied retroactively to overturn a conviction of attenpted
felony murder on collateral attack of a judgnent and sentence
al ready final.

This Court clearly and expressly limted application of Gay's
new rule, holding that ™“[tlhis decision nust be applied to all
cases pending on direct review or not yet final." Gay, 654 So. 24
at 554, Had this Court renmained silent as to the application of
the rule, statutory construction would nandate that the new rule

apply to all nonfinal cases. Hei lmann . State, 310 So. 2d 376

(Fla. 2d DCA 1975). By specifically limting the application of

the new rule thusly, this Court meant that it would not apply to

cases already final.

Notwi thstanding the fact that this Court clearly stated the

5
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limted application of Gay, the question then becomes whether the
change in the law should be retroactively applied to provide post-
conviction relief under Rule 3.850, Fla.R.Crim.P. Wether or not
it should be applied depends upon whether the change in the law

passes the test of retroactive application as set out in Wtt v

State, 387 So. 2d 922, 925-927 (Fla. 1980), and reiterated in State

v. Callaway, 658 So. 2d 983 (Fla. 1995).

The standard in witt requires that 1) the new rul e nust
originate in the United States Supreme Court or in this Court, 2)
it must be constitutional in nature; and 3) it nust have
fundamental significance. Wtt, 387 So. 2d at 931. The first prong
of the Wtt test is net since the rule under scrutiny here
originated in this Court. So the exam nation revolves around the
second and third prongs of the test as to the constitutional nature
of the change in the law and its fundamental significance.

To determne whether the change in law is of "major”
constitutional proportions satisfying the second prong of the
anal ysis such that it overcones the doctrine of finality and may be
made applicable on collateral attack of a conviction, the change
must fall within one of two broad categories:

The first are those changes of |aw which
pl ace beyond the authority ofthe state the

6

FAURERPAFFEALBDONMWPFILER\FREEMANE BR




power to regul ate certain conduct or inpose
certain penal ti es. This category 1is
exenplified by Coker v. Georgia, 433 U S. 584,
97 s.ct. 2861, 53 L.Ed.2d 982 (1977), which
held that the inposition of the death penalty
for the crine of rape of an adult woman is
forbidden by the eighth anmendnment as cruel and
unusual  puni shnent. The second are those
changes of law which are of sufficient
magni t ude to necessitate retroactive
application as ascertained by the three-fold
test of Stovall and Linkletter. G deon .
Wi nwright, of course, is the prime exanple of
a law change included within this category.

witt, 387 So. 2d at 929. Thus, to determne whether a change in
the law is a mmjor constitutional change, it mnust either be 1) a
change in the |aw which rescinds the State's power to regul ate
certain conduct or inpose certain penalites, or 2) it nust be of

sufficient nmagnitude to necessitate retroactive application, under

the three-fold test of Stovall v. Denno, 388 U.S. 293, 297, 87

S.Ct. 1967, 18 L.Ed.2d 1199 (1967) and Linkletter v. \Malker, 381

US 618, 85 S.Ct. 1731, 14 L.Ed.2d 601 (1965).

First, the change in the |aw announced in Gray does not place
beyond the authority of the State the power to regulate certain
conduct or inpose certain penalties, for it is axiomatic that the
State may still charge a defendant with the crimes of attenpted
first degree murder or felony nmurder, and is only precluded from

charging attenpted felony nurder. See Thompson v. State, 667 So.
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2d 470 (Fla. 3d DCA 1996), (reversing conviction of attenpted
felony murder and remanding for retrial on the charge of attenpted
premeditated nurder where the evidence supported such a charge);

Call away, 658 So. 2d at 986-987; Stovall, 388 U S at 297.

The rule in gray did not elimnate the existence of the crime
of attenpted nurder or of felony nurder, it merely clarified the
reasoni ng underlying the element of intent which is afactual issue
in each individual case. Such a change likens it to a change in
procedure or an evolutionary refinement in the law providing new or
different standards for the admssibility of evidence or procedural
fairness in the Iaw. It does not constitute a constitutionally

fundamental change in the law as was the case in Coker v. Georgia,

433 U S. 584, 97 S. . 2861, 53 L. Ed. 2d 982 (1977) finding the
death penalty to be an inperm ssible sentence in rape cases

Likewise, it is not the kind of jurisprudential upheaval in
the |aw represented by changes in sentencing provisions which
benefit future prisoners and which could benefit current innates
where mninmum mandatory sentences are inpermssibly stacked or
otherwise enhanced in violation of double jeopardy garauntees.
Coker, 433 U S. 584. Under this prong of the analysis, the change
does not qualify as a nmjor constitutional change.

Furthernore, it cannot be considered a change of
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constitutional dinmensions, when the offense of attenpted felony
murder was a valid crime prior to the rule in Grgy. The contrary,

this conviction was based on an expressly valid offense which was

confirnmed under Amlotte v. State, 456 So. 2d 488 (Fla. 1984), and
remained valid up to this Court's recession from Amlotte in Gay.

See also CGentry v, State, 437 So. 2d 1097 (Fla. 1983); Fleming_V.

State, 374 So. 2d 954 (Fla. 1979). Even when the Legislature has

repealed or amended a formerly valid crimnal statute, the Florida
Constitution provides that such action shall not affect prosecution
or punishment for any crime previously commtted. At. X sec. 9,
Fl a. Const.

So, as a general rule, unless the Legislature has expressed to
the contrary, prior convictions are not invalidated by anmendment or

repeal of a crimnal statute. Skinner v. State, 383 So. 24 767

(Fla. 3d DCA 1980). It is logical that if a once valid repeal ed
crimnal statute is not constitutionally defective, by analogy, the
amendment to the formerly valid crime of attenpted felony nurder by
judicial clarification of the underlying elements of the offense
does not render it constitutionally defective either.

This Court in State v. WIson, 680 So. 2d 411 (Fla. 1996)

stated in relevant part that:
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We hold that the proper renedy is remand
. to the trial court for retrial on any of the
ot her offenses instructed on at trial.

We have previously considered nonexistent
offenses in slightly different circunstances.

Wlson is correct in his assertion that
those cases involved nonexistent of f enses
which were | esser included offenses of the
principal charge in the charging document, as
opposed to the instant case, where the
grincisal charge was a nonexistent offense.
However, we do not agree that this mandates
dism ssal of the charges in the instant case.
In the earlier cases, ‘nonexistent” had a
slightly different connotation. There, the
offenses in question were never valid
statutory offenses in Florida; they were
simply the product of erroneous instruction.
Her e, attenpted fel ony mur der wag a
statutorily defined offense, wth enunerated

. elenents and identifiable |esser offenses, for
approximately eleven years. It only becane
‘nonexi stent” when we decided Gav. Because
it was a valid offense before Gay, and
because it had ascertainable |esser offenses,
retrial on any |esser offense which was
instructed on at trial is appropriate,

The State submits that the decision articulated by this Court in
Wilson confirns that attenpted felony mnmurder was a statutorily
defined offense prior to the decision in gray, and that there is no
constitutional bar to petitioner having plead guilty to the crine.

This Court in Wilsop rejected the contention that such retrial

on lesser offenses was inproper. The district court had reasoned
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that there could be no lesser included offenses of a nonexistent
of fense. Moreover, this Court stated, ‘attenpted felony nurder was
a statutorily defined offense, wth enunerated elenments and
identifiable |esser offenses, for approximtely eleven years. “It

only became 'nonexistent' when we decided Gay." WIson, 680 So.

2d at 412. ‘Because it was a valid offense before Gay, and
because it had ascertainable |esser offenses, retrial on any |esser
of fense which was instructed on at trial is appropriate.”" Id. Since
petitioner plead guilty in the present case there is no need for
this court to address the required renedy.

Not abl y, attenpted felony nurder has subsequently been

reinstated by the Legislature in a newy enacted statute, sec.

782,051, Fla. Stat., which provides:

(1) Any person who perpetrates or attenpts to
perpetrate any felony enunerated in s.
782.04(3) and who commts, aids or abets an
act that causes bodily injury to another
conmts a felony of the first degree,
puni shabl e by inprisonment for a term of years
not exceeding life, or as provided in s.
775.082, s. 775.083 or s. 775.084, which is an
of fense ranked in level nine of the sentencing
gui del i nes. Victiminjury points shall be
scored under this subsection.

Section 782.051, Fla. Stat. This statute is became effective

Cctober 1, 1996. The new rul e of gray making attenpted fel ony

11
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murder a nonexistent crime cannot be deemed a change of
constitutional dimensions when the Legislature has followed up with
the enactnment of a law calculated to enconpass the offense of
attenpted felony nurder in less than two years.

Analysis of the change in the law establishes that it is not
of sufficient magnitude to necessitate retroactive application.

The three-fold test of Stovall and Linkletter requires that the

doctrine of finality should be abridged only when a nore conpelling
objective appears, such as ensuring fairness and uniformty in
i ndi vidual  adj udi cati ons. The test sets out factors to be
considered in the analysis: (i) the purpose to be served by the new
rule, (ii) the extent of reliance on the old rule, and (iii) the
effect on the admnistration of justice that would be the result of
a retroactive application of the new rule. 8tovall, 388 U S. 297;

Linkletter. 381 US. 618; Callaway, 658 So. 2d 986-987; witt, 387

so. 2d 929.

The purpose of the rule announced in gGray, is to clarify the
internal inconsistency of the charge of attenpted felony nurder.
Specifically, the Court reasoned that any "attenpted" crime
requires proof of the elenent of specific intent, while conversely,
"felony murder" requires that no intent need be shown in order to
obtain a conviction. Gay, 654 So. 2d at 553. This reasoning was

12
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diametrically opposite to the original reasoning expounded in
Amlotte in which this Court opined that “[B]lecause the attenpt
occurs during the commssion of a felony, the law, as under the
felony nurder doctrine, presunes the existence of the specific
intent required to prove attenpt." Amlotte, 456 So. 2d at 450.
Based on that inconsistency, a grow ng nunber of cases have energed
in which juries have convicted on the charge of attenpted felony
murder as alesser included offense of attenpted preneditated
murder or as an alternately charged offense.

The Court recognized this conundrum in Grav. and reversed its
reasoning in Amlotte, determining that attenpted felony nurder
could not be a crime in Florida. Therefore, this "change" in the
law is decisional. It is an evolutionary refinement in the |aw,
whi ch defines the parameters of attenpt and felony murder such that
in the future the State may charge defendants with nore specificity
with regard to the evidence available to support the charges.

The extent of the reliance of Florida's trial courts and
prosecuting attorneys on the old rule that attenpted felony nurder
is a crimnal offense in the state is inmeasurable. Attenpted
felony nurder was a chargeable offense in Florida prior to this
Court's confirmation in Amleotte in 1984 and for eleven years
followi ng that decision until overruled by Gay in My 1995. t

13
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can be assuned by the length of that tenure as well as by the
number of cases already presented for litigation as a result of the
new rule that the reliance on the old rule was extensive.

Mor eover , the Legislature's enactnent of a law which
effectively reinstates attenpted felony nurder as a crine in
Florida would indicate that the crimnal justice system wl|

continue to rely on that crine for prosecution. In Bundv v. State,

471 so. 24 9, 18 (Fla. 1985), this Court decided not to apply its
decision to exclude hypnotically refreshed testinmony retroactively
because of the extent of police reliance on hypnosis.

If Gav were to be applied retroactively to all cases in
whi ch a conviction for attenpted felony nurder was secured and
final, the effect on the admnistration of justice would be
catastrophic and would undermne the confidence in our system of
justice. Stovall, 388 U. S. at 297. Such a broadeni ng of the

application of the rule in Gav would open a Pandora's Box of
relitigation of formerly sound plea bargains as involuntary, and of
convictions in which the jury was instructed on alternative
theories of attenpted first degree premeditated and felony nurder,
not to mention all those convictions clearly founded on charges of
attenpted felony nurder. Al though statistics would be difficult to
obtain, it is conceivable that the relitigation of attenpted felony

14
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murder convictions could nunmber in the hundreds, if not thousands.

Ret roacti ve appl i cation of the rule in Gav is not
necessitated by the principles of fairness and wuniformty,
especially in light of the fact that even if the attenpted felony
murder charge in each individual case is vacated, the State would
be permtted to retry on the lesser included offenses or on the
alternative charge of attenpted first degree nurder, evidence
permtting. Callawav, 658 So. 2d at 986-987; gStovall, 388 U. S. at
297. Wilson, 21 Fla. L. Wekly S292.

Thus it is clear that the change in the |aw was not of
fundamental significance, where for eleven years prior to the new
rule, the authority of the State to regulate conduct and inpose
penalties for attenpted felony nmurder remained vali d. Thus,
analysis here fails to neet the second prong of the retroactivity
test as to whether the change in law is constitutional in nature.

The analysis also fails the third prong of the test requiring
that the change be of fundanmental significance, where the state was
enpowered by the Legislature to regulate the subject conduct -
attenpted nurder during the conmi ssion of a felony - and was
authorized to inpose penalties for convictions on such charges.
The change in the law of Gay consisted of this Court's
clarification of the internal inconsistency in which the element of

15
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an "attenmpt" requiring specific intent was contradictory to the
el enents of felony nurder requiring no specific intent,
constituting a decisional change anounting to an evol utionary
refinenment in the law, There is no change in the State's ability
to charge a defendant with attempted nurder or felony murder, or
with any of the lesser included offenses that would be sustained by
t he evidence.

Not only was this Court's decision specifically intended to
apply prospectively, including only those cases not yet final, the
change in the law is not of sufficient constitutional magnitude to
overcone the doctrine of finality and necessitate retroactive
application on collateral attack of the conviction. Gav, 654 So.

2d at 554; Callawav, 658 So. 2d at 986-987; Stovall 388 U.S. at

297; Witt, 387 So. 2d 931.

16
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CONCLUSION

. WHEREFORE, based upon the foregoing, the decision of the
District Court of Appeal should be affirnmed and the certified
question answered in the negative denying retroactive application

to cases that were final prior to the rule of Gav.

Respectfully submtted,

ROBERT A BUTTERWORTH
Attorney GCeneral
Tal | ahassee, Florida

Don M Rogers
Assistant Attorney GCeneral
Florida Bar No. 0656445
1655 Pal m Beach Lakes Bl vd.,
. Third Fl oor

West Pal m Beach, Florida 33401
(561) 688-7759
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