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PRELI M NARY STATEMENT

The Florida Bar, Appellee, wll

be referred to as "the bar" or

"The Florida Bar". C Randall Sayler, Appellant, will be referred

to as "respondent”. The synbol "RR' will be used to designate the

report of referee and the synbol "TT" will be used to designate the

transcript of the final hearing held in this matter.



STATEMENT OF CASE AND FACTS

The respondent failed to include a statenent of facts in his
“brief” and therefore the bar is obligated to set forth the facts
of this case.

On Decenber 9, 1996, the bar filed its one count conplaint
agai nst the respondent. After nunerous dilatory tactics by the
respondent, this matter came on for final hearing on Cctober 10,
1997.

The referee’s well reasoned findings of fact are fully
supported by the record and the bar adopts sane as its statenent of
facts. They read as foll ows:

1. Respondent represents Dani el a
Sayler, his wife, in a workers’ conpensation
case styled Daniela Sayler v. Jotun-Val spar

Mari ne Coatings, et al., which at the tinme of
the final hearing was still pending.

2. Joan l. Val des, t he bar’ s
conpl ai ning W tness, represents Jotun-Val spar.

3. The above referenced litigation is a
hi ghly contested case in which both attorneys
have made a nyriad of allegations agai nst one
anot her.

4. At one point, respondent stated he
filed a formal witten conplaint alleging
favoritism by state enpl oyees for the Val des
firm Also, at one point in the litigation,
Val des accused respondent of stal king her and
has made her, in her own words, “fear” of
respondent known to the bar, the court
pl eadi ngs over the workers’ conpensation case,
and to the respondent hinself.

5. On or about Cctober 16, 1996,
respondent sent a letter to Valdes which



referenced the recent nurder of an attorney
who represented enpl oyers and servicing agents
in workers’ conpensation cases. [Exhibit A
attached] (See Appendi x A)

6. In the letter, respondent quoted the
news headlines used in the Pal m Beach Post to
announce the story and attached a printout of
the subject articles. A copy of said letter
and the attachnent was admtted as The Fl ori da
Bar Exhibit A

7. The respondent maintained that the
newspaper articles were relevant evidence in
the Sayl er case because they denonstrated the
abuse of workers’ conpensation claimants’
rights. Though the respondent specifically
wote in his cover letter of Cctober 16, 1996,
“W are offering this evidence to support that
there is a general public perception...that
certain servicing agents and their defense
counsel have enployed unfair tactics to save
money at the expense of injured workers.”

8. This Referee finds by “clear and
convi nci ng” evidence that the Pal m Beach Post
articles had no specific bearing upon the
Sayl er case. Respondent, when he sent said
letter, knew or should have known that Val des
had m sgi vi ngs about respondent and even felt
frightened of him And that the action of the
respondent exacerbated this situation by his,
at tines, inappropriate and unprofessional
actions.

9. Respondent has failed to provide any
accept abl e explanation as to why he sent the
letter in question as to its direct
relationship to the Sayler case. Rather his
focus during the trial was to attenpt to
i npeach Val des. Though Valdes could have
handl ed this situation differently, | do not
find that the testinony and evi dence presented
by respondent in any way affects Valdes’
credibility.

10. Respondent knew or shoul d have known
that the letter, wth the attached articles,



would only enbarrass, frighten or otherw se
burden Val des. The respondent, in his
menmor andum of law, submtted by fax on
Novenber 20, 1997, 20 days after the deadli ne,
states the foll ow ng:

“The Florida Bar clainms, however, an
unprecedented special privilege to
spare Florida defense [awers from
being confronted wth truthful
critical speech because it, or the
speaker is ‘feared.

“ ‘Fear’, as we know, is often a
code word for economc, political or
religious prejudice. And those
guilty of wongdoing or falsehoods
may well ‘fear’ the truth. There is
no authority for the proposition
t hat peaceful, truthful speech may
be constitutionally punished because
soneone clains to ‘fear’ it.

“The First Amendnent of the United
States Constitution guarantees to
all persons freedom of speech. ‘Al

ideas having even the slightest

redeem ng soci al I nportance- -
unort hodox i deas, controversi al
i deas, even ideas hateful to the
prevailing climte of public

opi ni on--have the full protection of
the guarantees, unless excludable
because they encroach upon the
limted area of nore inportant
interests.” Roth v. United States,
354 U.S. 476, 484, 1 L.Ed. 1498,
1507, 77 S. C. 1304 (1957).”

This Referee finds that the actions by
the respondent are not absol utely guaranteed
nor protected by the First Amendnent of the
United States Constitution.

Based upon the foregoing the referee found respondent viol ated

Rul es 3-4.3 [ The conm ssion by a | awer of any act that is unlaw ul



or contrary to honesty and justice may constitute a cause for
discipline.]; 4-4.4 [In representing a client, a |awer shall not
use neans that have no substantial purpose other than to enbarrass,
delay, or burden a third person or knwoingly use nethods of
obtaining evidence that violate tew legal rights of such a
person.]; and 4-8.4(d) [A lawer shall not engage in conduct that
is prejudicial to the admnistration of justice.] of the Rules
Regul ating The Florida Bar. As a consequence of these violations
the referee in his report, dated Decenber 1, 1997, is recomendi ng
that the respondent be publicly reprimnded, placed on six (6)
nmont hs probation with Florida Lawers Assistance, Inc. nonitoring
of counseling, and be required to conplete a Practice and
Pr of essi onal i sm Enhancenent Program The respondent is appealing
the determnation of guilt and presumably the sanction.

SUMVARY OF ARGUVENT

This is a case about a | awer who went too far and does not
acknow edge that he did so. The nost telling statenment fromthe
report of referee is: “I amequally concerned that the respondent
bel i eves, and | accept himat his word, that he has done no wong.”

In fact, the respondent incorrectly asserts that he has a First
Amendnent privilege that allowed himto send a letter to opposing
counsel, which letter he knew would cause her to be even nore
afraid of the respondent because she already believed (and

respondent knew of this belief) that the respondent was stal king



her. The respondent, in his brief, nmakes no attenpt to refute the
referee’s finding that this letter was sent for an inproper purpose
- intimdation and harassnent.

This Court has not been reluctant to discipline | awers who
have made intenperate remarks against the judiciary. Nor has the
Court shied away fromdisciplining | awers who have nmailed letters
t hat have no purpose other than to humliate or disparage another
person.

The respondent’s conduct in nmailing a letter to the defense
counsel in his wfe' s workers conpensation case, with attached
articles about the cold bl ooded nmurder of one workers conpensati on
defense attorney and the wounding of another, is outrageous and
shoul d not be countenanced. This conduct warrants at |east the
referee’s recommendation of a public reprimnd, conpletion of a
Practice and Professionali smEnhancement Program and a six nonth

Fl orida Lawers Assi stance probation peri od.



ARGUMENT
l. VWHETHER THE RESPONDENT SHOULD BE PUBLI CLY
REPRI MANDED FOR SENDI NG A LETTER TO OPPGCSI NG
COUNSEL WH CH LETTER | NTI MATED A THREAT OF
BODI LY HARM
At issue in this appeal is whether a |lawer has a First
Amendnent privilege in sending a threatening letter to opposing
counsel, which letter was neant to intimdate and scare her.
Despite the respondent’s protestations to the contrary, there is no
such privil ege.
It is well settled that a referee’s findings of fact and guilt
are presunmed to be correct and the appealing party has the burden

to denonstrate that these findings are “clearly erroneous and

| acking in evidentiary support”. The Florida Bar v. Canto, 668

So.2d 583 (Fla. 1996); The Florida Bar v. Porter, 684 So.2d 810

(Fla. 1996). The respondent has not net his burden.
A The vi ol ati on.

The focus of this case is on an Cctober 16, 1996 letter that
the respondent sent to his opposing counsel, Joan Val des, who was
def endi ng t he workers conpensati on case brought by the respondent
on behalf of his wife. However, it is also inportant to review the
rel ati onship between counsel prior to the letter to truly
understand respondent’s notives in sending his Cctober 16, 1996
letter.

Val des testified at trial that she believed the respondent was

stal king her. See TT37-40. This belief was predicated, in part,



upon a disturbing incident at the workers conpensation courthouse
in Mam, wherein sonmeone had been naking inquiry about Val des and
when asked to identify themself, that individual took sone court
docket sheet and fled the scene. TT37-39. This individual was
|ater identified as the respondent, because he was detai ned by the
security at the courthouse upon his next appearance at the
courthouse. TT39. This incident, and others, formed the basis of
Val des’ original conmplaint to the bar. This conplaint was
initially resolved by the grievance commttee with a recomrendati on
of diversion which was rejected by the respondent. TT46. Shortly
after this rejection, the respondent forwarded his Cctober 16, 1996
letter to Valdes. TT 46.

Respondent’ s October 16, 1996 |etter was couched in terns of
his seeking a stipulation as to several newspaper articles. At
first blush, this may have appeared reasonable. However, as the
referee found, the articles “had no specific bearing upon” the
wor kers conpensati on case. RR3. The articles concerned the
Septenber 19, 1996 nurder of a workers conpensation defense
attorney and the wounding of a second |awer by a dissatisfied
wor kers conpensation claimant. See TFB Exhibit A and TT47-48.

Val des testified at trial that she believed the letter was in

retaliation for having filed her bar grievance and that she “took



it as a death threat”. TT p.48, |.11-13. She explained that she
took this letter as a death threat®:
. because of all the things that had
happened up until then. I nean, | he had
followed nme around in the division, not
identifying hinself, he just hadn’'t acted as
an attorney acts. | nmean, nobody ever did
that to ne before, and frankly | was scared of
hi m because | thought he was |urking around
sone corner
Al so he dropped things off at ny office.
I’d get mail delivered to nme w thout stanps
on them and peopl e woul d say, sone guy dropped
t his. And it was from his office, and he
woul d just run out. So it all had the sane
pattern. TT p. 48, [.15 - p. 49, |.1.

Per haps the nost shocking part of the testinony at trial was
what was not said. The respondent never offered an explanation for
why or how this letter related to the then pending workers
conpensation action. RR 3. Thus, wthout such an explanation in
the record, respondent can not contest that the letter had a
beari ng on the workers conpensation case and that it was anything
other than an inproper attenpt to harass and intim date opposing
counsel who he knew, by virtue of her conplaint to the bar, was

al ready personally afraid of him

' In The Florida Bar v. MacQ@iire, 529 So.2d 669 (Fla.
1988), a lawer was disbarred for being convicted of a felony
for making verbal and witten threats to kill the then
gover nor, Bob Graham




B. The First Amendnent Defense.

The respondent asserts that his October 16, 1996 letter is
protected free speech. Wile the referee specifically considered
this argunment and found that “. . . the actions by the respondent
are not absolutely guaranteed nor protected by the First Amendnent
of the United States Constitution” (RR4), it is inportant to
anal yze just what the respondent seeks to |abel free speech. In
the instant case, The Florida Bar is not disputing the Pal m Beach
Post’s rights to publish the subject newspaper article, nor is the
bar attenpting to curtail the respondent’s right to read said
articles or even discuss them in whatever forum The bar only
takes issue with the respondent’s use of the articles to harass and
intimdate an opposing counsel and it is the bar’s position that
harassnment and intimdation of opposing counsel under these
circunstances is not constitutionally protected speech.

Anmong other cases, the respondent points to Nodar V.
Gal breath, 462 So.2d 803 (Fla. 1984) to support his claimthat his
letter was constitutionally protected speech. [In Nodar, a parent
made remar ks about a certain teacher during a school board neeting,
and under the facts and circunstances present in that case it was
found that the parent’s statenents were conditionally privileged
ant that the parent |acked malice when he stated that the teacher
was unqualified. The Court goes on to explain that:

Where a person speaks upon a privil eged
occasi on, but the speaker is notivated nore by



a desire to harmthe person defaned than by a

purpose to protect the personal or social

interest giving rise to the privilege, then it

can be said that there was express nmalice and

the privilege is destroyed. 1d. at 811.
The respondent in this case has been unable to explain how his
letter “protects (a) personal or social interest giving rise to (a)
privilege”. In fact, all the respondent does in his brief is |ist
a series of instances where public figures or other individuals
(such as a teacher) were found not to be unfettered and free from

public criticisnf. Respondent’s letter, however, is not criticism

2 The respondent also asserts that this prosecution has
vi ol ated the due process and equal protection clauses of the
Fourteenth Anmendnent and cites to Schware v. Board of Bar
Exam ners, 353 U. S. 232, 1 L.Ed. 2d 796, 77 S. O.752 (1952)
[ Applicant to bar denied due process when confidential
evidence wused as grounds for nonadmssion to bar.].
Respondent does not explain howthis occurred. Wile Schware
stands for the proposition that a state may not exclude a
person fromthe practice of law in a manner that contravenes
the Fourteenth Anmendnent, it bears no relationship to this




It is an inplied threat (whether he ever intended to act on the
threat is immterial) and his testinony at trial, as well as his

argunent in his brief, fails to dispel this fact.?

case.

® The First Amendnent does not protect those who make
i ntenperate, harassing or inflammatory remarks about opposing
counsel or others. Such conduct has consistently been found
to warrant discipline. See The Florida Bar v. WAsserman, 675
So.2d 103 (Fla. 1996); The Florida Bar v. Uhrig, 666 So.2d
887 (Fla. 1996); Landry v. State, 620 So.2d 1099, (Fla. 4th
DCA 1993).




The respondent’s reliance on The Florida Bar v. Martocci, 699

So.2d 1357 (Fla. 1997)% is likewi se msplaced. In Martocci, the
Court affirnmed a referee’s finding of no violation of R Regul ating
Fla. Bar 4-8.4(d)°> when the |awyer made three distinct offensive
remarks to opposing counsel after a deposition. Basically the
Court found this nanme calling to be unprofessional, but not
warranting a disciplinary sanction and noted that they found:
: t he conduct of the | awers invol ved
in the incident giving rise to these
proceedi ngs to be patently unprofessional. W
woul d be naive if we did not acknow edge t hat
the conduct involved herein occurs far too
often. W should be and are enbarrassed and
ashaned for all bar nmenbers that such childish
and deneaning conduct takes place in the
justice system 1d. at 1360.
The respondent’s conduct is nuch worse than nane calling and

is simlar to that found in The Florida Bar v. Uhrig, 666 So.2d 887

(Fla. 1996). In Unhrig, the Court found that the respondent’s

* Respondent contends that the undersigned had an absol ute
obligation to provide the referee with the Martocci opinion
because he believes this case is controlling precedent. The
bar disagrees with this proposition and our argunent is set
forth above on why Martocci (oral comments in the heat of
battle) and this case (retaliatory threatening letter) is
nmore like Uhrig (insulting letter to opposing party). Merely
because a respondent (or the bar for that matter) believes
that a particular case is controlling, does not nake it so.
It is also inportant to note that Martocci was handed down on
Cctober 2, 1997, and that the bar presented no oral argunent
on guilt at the October 10, 1997 trial.

®> The respondent has been found guilty of this charge as
well as R Regulating Fla. Bar 3-4.3 and R Regul ating Fl a.
Bar 4-4.4.



letter “was devoid of any purpose other than humliation and
di spar agenent .” Id. at 888. The referee, in this case has a
simlar finding when he noted that *“Respondent knew or shoul d have
known that the letter, wth the attached articles, would only
enbarrass, frighten or otherwi se burden Val des”. RR3. The
respondent has failed to dispute this finding. Thus the referee’s

finding of guilt nust be upheld.

C. The Sancti on.

The respondent has nade no argunment on the appropriate |evel



of sanction®, however, it is evident that the recommended public
reprimand, with the probationary terns, is an appropriate sanction
for this case.

The Florida Bar would further direct the Court’s attention to
t he abundant case | aw which states that making intenperate remarks
about the judiciary warrants discipline, usually in the formof a

public reprimand. See The Florida Bar v. Tindall, 550 So.2d 449

(Fla. 1989); The Florida Bar v. Cark, 528 So.2d 369 (Fla. 1988)

cert. denied 109 S.Ct 369 (1988); The Florida Bar v. Carter, 410

So.2d 920 (Fla. 1982); The Florida Bar v. Wi nberger, 397 So.2d 661

(Fla. 1981); The Florida Bar v. Shinek, 284 So.2d 686 (Fla. 1973);

The Florida Bar v. Stokes, 186 So.2d 499 (Fla. 1966).

Al t hough respondent attenpts to nmake a distinction between
harassnment of the judiciary and harassnent of opposing counsel, the
bar submts that both actions are two sides of the sanme coin
Aside fromthe i nedi ate harm caused in the particul ar proceedi ng,
both inmpugn the integrity of the Court system and dishonor the

profession of law. In fact, in The Florida Bar v. Cal hoon, 102

So.2d 604 (Fla. 1958), Calhoon used an argunent that respondent

® As such the bar considered that the respondent believed
that if found guilty, the sanction would be a correct and fit
puni shment. However, in an abundance of caution the bar wl|
support the referee’s recomendati on.



also is attenpting to put forth. In arguing mtigation for his
actions, Cal hoon asked the Court to consider the atnosphere and
feelings about judges which prevailed during the tinme he made his
statenents, just as respondent in the instant case states that the
articles were used to sinply show how sone people feel about
defense attorneys in workers’ conpensation cases. The Court in
Cal hoon specifically rejected this argunent, and this Court should
al so reject respondent’s explanation. The Court in Cal hoon stated
that the prevailing public sentinment should not be considered in
mtigation of respondent’s actions. |In fact, the Court found to
the contrary. The Court stated:

On the contrary it appears to us that if the

Bench and Bar of the area were being assaul ted

from al | angl es, W th or wi t hout

justification, it would be the duty of the

| awyer above all others to exercise every

measure of care and caution to avoid creating

any justification for the suspicions. . . . If

there be any substance to the contention with

reference to the attitude of the public during

the period involved, we think the |awers of

the area were charged with an even greater

measure of responsibility than is wusual in

order to re-establish public confidence in the

| egal profession and the admnistration of

justice.
Cal hoon at 608.

Aside from the ample case law which calls for a public

reprimand, the Florida Standards for |nposing Lawer Sanctions al so

show public reprimand to be the proper discipline in this case



The Court should consider the follow ng standards when deciding
upon appropriate discipline:
7.3 Public reprimand is appropriate when a | awer negligently
engages in conduct that is a violation of a duty owed as
a professional and causes injury or potential injury to a
client, the public or the legal system
The referee has nade a reasoned recomendation as to the
appropriate sanction and the Court shoul d adopt sane.

CONCLUSI ON

In disciplinary proceedings the punishnent inposed on
attorneys for their transgressions nust serve three purposes.

First, the judgnment nust be fair to society,

both in terns of protecting the public from
unet hi cal conduct and at the sane tinme not
denying the public the services of a qualified
lawer as a result of undue harshness in
i nposi ng penalty. Second, the judgnment nust
be fair to the respondent, being sufficient to
puni sh a breach of ethics and at the sane tine
encourage reformation and rehabilitation

Third, the judgnent nust be severe enough to
deter others who m ght be prone or tenpted to
becone involved in |ike violations.

The Florida Bar v. Harper, 518 So.2d 262 (Fla. 1988) citing The

Florida Bar v. Pahules, 233 So.2d 130 (Fla. 1970).

The bar submts that respondent nust receive a public
repri mand, and the recommended probationary terns for his conduct.
Respondent’ s conduct is unworthy of an officer of the Court. Wen
one resorts to sending veiled threats in an attenpt to gain an
advantage in a proceeding, it denigrates not only respondent

hi msel f but the profession as a whol e.



VWHEREFORE, The Florida Bar, appellee, respectfully requests
the Court to uphold the referee’s findings of fact and guilt and to
further sanction the respondent with a public reprinmand, attendance
at a Practice and Professionalism Enhancenent Program and
pl acenent on six nonths probation with the requirenent of a Florida

Lawyers Assistance, Inc., evaluation and treatnent if required.

Respectful ly submtted,

KEVIN P. TYNAN, #710822

Bar Counsel

The Fl orida Bar

5900 N. Andrews Avenue, #835
Fort Lauderdal e, FL 33309
(954) 772-2245



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that true and correct copies of the foregoing
answer brief of The Florida Bar has been furnished via regular U S
to C. Randall Sayler, respondent, at 1871 Hendersonville Rd. 106,
Asheville, NC 28803; and to John A Boggs, Staff Counsel, at The
Florida Bar, 650 Apal achee Par kway, Tall ahassee, FL 32399- 2300 on

this day of March, 1998.

KEVIN P. TYNAN



