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IN THE SUPREME COURT OF THE STATE OF FLORIDA 

MARTIN KESSLER, 
Appellant/Defendant 

SUPREME COURT 
CASE No. 89,501 

v. 
LOWER TRIBUNAL 
CASE No. C196 - 4803 

THE CITY OF WINTER PARK, 
Appellee/Plaintiff 

INITIAL BRIEF [ SECOND AMENDEW 
Comes now the Appellant , under authority of Chapter 7 5 ,  

Florida Statutes and in accordance with Rules of Appellate 

Procedure, Rule 9,030 (a)(l)(A)(i) , to offer his Initial 
Brief ,amended, prepared in accordance with Rule 9.210 of 

the Rules of Appellate Procedure, and submits to this Court 

(1) a statement of the case, (2) the facts in the case, (3) 

his arguments with regard to each issue, briefly rendered, 

and ( 4 )  concludes with a prayer for the precise relief 

sought. ( Note: References to the Exhibits in the Appendix 

W i l l  be shown in a form as : [ Exhibit X, Apx. page X 1. 

Reference to the transcript will be by page and line.) 

A. STATEKENT OF THE CASE AND THE FACTS 

Appellant , in accordance with Fla. R. App. P 9.210 (b)(3), 
provides the following Statement of the Case and of the 

facts. We include the nature of the case, the course of the 

proceedings, and the disposition in the lower tribunal. For 

each and every statement and fact there will be cited the 
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page of the record, reproduced copies of which will be page 

numbered in the appendix for ease of reference, or reference 

will be to the transcript, as required. 

1. Appellee , as Plaintiff, filed a complaint 
under the authority of Chapter 7 5 ,  Florida Statute , in the 
Ninth Judicial Circuit for validation of bonds. A Final 

Judgment Validating General Obligation Bonds was entered 

November 6, 1996. [Exhibit 1, Apx. Page.1 3 

2 .  The State of Florida answered the complaint 

[Exhibit 2 ,Apx. page 71 

3. Appellant/Defendant came forth as an Intervenor. 

[ Transcript, Page 2 J 

3. As a condition precedent to filing a complaint for 

the validation of bonds , Appellee called an election to be 
held June 4 ,  1996. [ Exhibit 11, Apx. page 62 ] 

4 .  Hereinafter , to and including Page 4 ,  we briefly 

state in chronological order the course of the proceedings 

and the sequence of factual events preceding the complaint 

for validation up to rendition of the Final Judgment of the 

Circuit Court. 

a. City Ordinance No. 2137 was issued March 12, 

1996 : [ Exhibit 11, Page 62 ] which, among other things, 

provided : 

AN ORDINANCE OF THE CITY OF WINTER PARK, 
CALLING A BOND REFERENDUM TO BE HELD ON 
THE QUESTION OF ISSUANCE OF NOT 
EXCEEDING $5,125,000 OF GENERAL 
OBLIGATION BONDS, SERIES 1996, OF THE 
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CITY OF WINTER PARK, FLORIDA, TO FINANCE 
THE COST OF THE ACQUISITION OF THE GREEN 
SPACE KNOWN AS THE WINTER PARK GOLF 
COURSE: AUTHORIZING THE ISSUANCE OF SUCH 
BONDS IF APPROVED BY REFERENDUM; 
PROVIDING AN EFFECTIVE DATE. [ ITALICS 
ADDED ] 

This Ordinance, in Section 2 therein, stated that 

the bonds, and the cost of the acquisition of the property 

and a11 purposes incidental thereto i s  defined collectively 

b. A Referendum was conducted June 4, 1996 under 

the direct  auspices and control of the City Commission , 
with the following ballot title and summary as specified in 

Section 6, Official Ballot" [ Exhibit 11, Apx. Page 63 ] 

reproduced here as follows: 

GREEN SPACE ( GOLF COURSE ) ACQUISITION 

SHALL THE CITY OF WINTER PARK ISSUE NOT 
EXCEEDING $5,125,000 GENERAL OBLIGATION 
BONDS, BEARING INTEREST AT NOT EXCEEDING 
THE MAXIMUM LEGAL RATE, MATURING WITHIN 
20 YEARS FROM DATE OF ISSUANCE, PAYABLE 
FROM AD VALOREM TAXES LEVIED ON ALL 
TAXABLE PROPERTY IN THE CITY AREA, 
WITHOUT LIMITATION AS TO RATE OR AMOUNT, 
FOR FINANCING THE ACQUISITION OF THE 
GmEN SPACE KNOWN AS THE WINTER PARK 
GOLF COURSE, AS PROVIDED IN ORDINANCE 
NO. 2137? [ITALICS ADDED 3 

C. Following the referendum the city issued Resolution 

No. 1635, June 11,1996, canvassing the results of the 

referendum. Votes were cast by 4573 electors of which 3497 

bonds.[Exhibit 12 , Apx. page 65 J 
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d. Resolution No. 1636 , "The Bond  resolution^', dated 

June 25, 1996 , followed 21 days after the referendum , 
and said in part: 

A RESOLUTION PROVIDING FOR THE ISSUANCE 
OF NOT EXCEEDING $5,125,000 GENERAL 
OBLIGATION BONDS, SERIES 1996, OF THE 
CITY OF WINTER PARK, FLORIDA, FOR THE 
PURPOSE OF FINANCING THE COST OF THE 
ACQUISITION OF THE GREEN SPACE KNOWN AS 

PROVIDING AN EFFECTIVE DATE.[ ITALICS 
ADDED ] [EXHIBIT 13 , APX. PAGE 67 I 1 

THE WINTER PARK GOLF COURSE; AND 

In Section 2 . K .  of this Resolution No.1636 we now 
read: 

"PROJECT" SHALL MEAN THE ACQUISITION OF 
THE GREEN SPACE KNOWN AS THE WINTER PARK 
GOLF COURSE PROPERTY OWNED BY THE 
ELIZABETH MORSE GENIUS FOUNDATION, INC. 
( THE FOUNDATION ) ;  ALL IN ACCORDANCE 
WITH THE OPTION CONTRACT FOR PURCHASE 
AND SALE BETWEEN THE ISSUER AND THE 
FOUNDATION REGARDING SUCH PROPERTY ( THE 
"OPTION CONTRACTwt ) ,  AS AMENDED AND 
SUPPLEMENTED FROM TIME TO TIME. 
[ ITALICS ADDED ] 

THE COMMISSION, BY ORDINANCE NO. 2137 OF 
THE ISSUER, HAS HERETOFORE DETERMINED 
THAT IT IS NECESSARY AND DESIRABLE TO 
ISSUE THE BONDS IN THE AGGREGATE 
PRINCIPAL AMOUNT OF NOT EXCEEDING 
$5,125,100 FOR THE PURPOSE OF FINANCING 
PART OF TEE COST OF P W E f f .  TEE TOTAL 
COST OF THE PIEoJgcT IS $8,000,000 AND 
THE B W C E  TEEREOF SHALL BE PAID FROEI 
OTHER LEGALLY AVNLABLE FUNDS OF THE 
ISSUER. THE PROJECT IS A PUBLIC PURPOSE 
AND A CAPITAL PROJECT FOR WHICH THE 
ISSUER MAY ISSUE BONDS IN ACCORDANCE 
WITH THE PROVISIONS OF CHAPTER 166, PART 
111, FLORIDA STATUTES. [ ITALICS ADDED ] 
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e. Judge John H. Adams , Sr. heard the case on 

November 6, 1996 [ A Transcript of the proceeding is 

attached ] 

5. The state's attorney's argument pointed out, in its 

amended answer to the complaint, that material facts were 

absent from the ballot. We quote from the State's answer: 

er of the Sta te [ Exhibit 2, Apx. page 7 -w 

Attornev, paragraph 1, b. and referenced also in Transcript 

, page 7 6 ,  line 8 to page 7 7 ,  line 6 ] 

b. the Referendum ballot is 
defective and misleading in that 
plaintiff failed to state therein that 
it already owned two (2) holes of the 
Winter Park Golf Course and that the 
total purchase price for the 
acquisition of the remaining Winter 
Park Golf Course property was 
$8,000,000, a portion of which would be 
paid from other funds." 

6. The Appellant/Intervenor argued : That the ballot 

ordinance and ballot summary was misleading and in violation 

Of F.S.100.341 [ Exhibit 3 , Apx. page 10 ] in that three 

material facts were absent from the ballot. [ Transcript, 

page 6 5 ,  line 19 to page 76, line 5 ] 

7. Judge John H. Adams, Sr. having heard the arguments 

from Plaintiff / Appellee, 

Attorney , issued his judgment for the City and thereupon 
the Intervenor , and the State 

signed a Final Judgment Validating General Obligation Bonds 

[Exhibit 1, Apx. page 

by t h e  Appellee and submitted for signature at the 

11 which had been prepared in advance 
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conclusion of the hearing. [ Transcript, page 81, line 25 

to page 82 line 8 ] 

8 .  This concludes the Appellant's Statement of the 

Case and the Facts. 

B. S-Y OF THE ARGUMENT 

1. Appellant summarizes his argument to this court in 

the form of a concise and direct question, to wit: 

"Shall a validation be permitted to stand when the 

referendum as a condition thereto was conducted by-a 

municipality that knowingly omitted material facts from the 

ballot, but argues, defense, that such facts may be found 

within public documents or local newspapers; therefore, such 

facts need not be included within the ballot to adequately 

inform the voters of the measure before them, which argument 

was upheld by the Lower  Caurt." 

2. Appellant also offers for this court's consideration 

a series of six inferential questions which can logically be 

derived out of the substance of his arguments. The 

inferential questions are: 

a. What is the ultimate test as to the legality of 

a ballot? 

b. May a municipality in the State of Florida 

issue a ballot and omit material facts that are otherwise 

contained within public records which, but far their 
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omission, would have caused a voter to cast his ballot 

differently ? 

C. Who is the competent authority to decide what 

facts are material or not material that Can render a ballot 

defective ? 

d. Can a ballot be considered legally sufficient 

if material facts are not included but the voter is obliged 

or required or directed or instructed or expected to 

undertake a search of the public records prior to an 

election to decide for himself whether facts included in a 

proposed ballat are or are not material ? 

e. Should a voter be confident all material facts 

that ought to be known to cast a ballot intelligently are 

included in the ballot by his government or must he assume 

nothing in the ballot can be trusted to be accurate and 

material unles s  he undertakes his own independent 

investigation. ? 

f. Is it legally sufficient for a voter to assume 

facts relating to an upcoming election as reported in the 

newspapers or disseminated by a Political Action Committee 

can be relied upon to be material and true , notwithstanding 
other facts described in a ballot sumary ? 

g. Is it unreasonable to expect a voter to hold a 

presumption of honesty that his government will issued 

ballots not misleading or deceptive, or shall voters assume 

all ballots are fair, and if so, who can ever raise a 

complaint? 
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C .  APPELLANT'S ARGU"I?S 

Appellant s now proceeds to offer spel ific factual 

detail and argument to be discussed with greater 

particularity in Sections (2.1, C . 2  and C.3 below on each of 

the three material facts he avers the omission of which 

rendered the referendum ballot defective , the election 
illegal and the subsequent validation improper. 

1. Appellant will argue the ballot was defective and 

therefore unfair to the electorate. The ultimate test as to 

the legality of a ballot is whether or not voters were 

afforded an opportunity to express themselves fairly. State  

v. S p e c i a l  Tax School District No. 1, 86 So.2nd. 419 ( Fla. 

1956 ) .  [ Exhibit 8 , Apx. page 4 8  1. Appellant argues the 

Omission of material facts from a ballot is prima facie 

Unfair. How can fraud be fair? How can misrepresentation be 

fair? Unfairness is self-evident and needs no torturous 

argument for proof. Whenever a ballot fails to provide 

material details necessary t o  adequately inform the 

electorate on t h e  measure before him, what is before him is 

unfair. 

2. Appellant suggests at least two critical questions 

need an answer by this court in order to determine the 

litigation, namely: (1) When is a fact said to be material 

and who decides whether such facts shall or shall not be on 

a ballot ? and ( 2 )  Did the ballot in the referendum 

preceding the validation in question unfairly omit material 
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facts and fail equally to meet the mandatory direction of 

F.S. 100.341 which calls for , among other things, ! I . . . .  

details necessary to inform the electorate. ? 

3. AS to the first question, we cite in support of our 

argument: [Exhibit 6 , Apx. page 29 1 

From: Wauben v. Harmon, 605 F. 2nd 
921,923, 924 ( 5th Cir 1979 ) :  

alleged non-disclosure or 
misrepresentation the complaining party 
would not have entered into the 
transaction; 

It A fact is material if but for the 

I' furthermore, the issue of 
materiality of alleged nondisclosure or 
misrepresentation is a question of fact 
under Florida law." [ Emphasis added ] 

4 .  AS to the second question, Appellant's major 

contention in arguing a defective ballot rested an the 

authority that a ballot summary may be defective if it omits 

.Advisory Opinion to the  Attorney General 592 So.2nd. 228 

( Supreme Court of Florida 1991 ) .  

[Exhibit 4, Apx. page 11 ] 

From: Advisory Opinion To The Attorney 
General - Limited Political Terms In 
Certain Elected Offices 592 So. 2nd 228  
( Supreme Court of Florida 1991 ) :  A 
ballot summary may be defective if it 
Omits material f a c t s  necessary to make 
the summary not misleading1# [ Italics 
Added ] 
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5. Appellant also argues the language calling for 

I' .... together w i t h  other details necessary to inform the 

electors.## as mandated in Florida Statutes, 100.341 

[ Exhibit 3, Apx. page 10 3 were not intended by the 

legislature to mean trivial details. The language in the Law 

establishes a mandatory obligation on a municipality issuing 

a ballot to render a fair ballot. It is well established 

that mandatory provisions of election laws are those the 

violation of which invalidates the election. Disregarding 

mandatory requirements, or matters of substance will vitiate 

the election. State v. Ci ty  of West P a l m  ~each, 174 So. 

334,338 ( Fla. 1937 ) .  [ Exhibit 9 , Apx. page 51 ] 

6. Failure on the part of the Appellee to comply fully 

with the statute is not a mere vlirregularityvv but 

constitutes an clear violation. The words within the Statute 

are manifestly comprehensible for anyone to understand. The 

details called for must be of such a nature that not only is 

the measure clear and not misleading but the information is 

sufficiently informative ( i.e., Ilmaterial It, Appellant 

asserts ) that but for it's omission the voter may very well 

have cast his ballot another way. Indeed, the specific 

language mandating "...together with other details necessary 

to inform the electorate*I. is precisely the compelling 

statutory guard erected by the Legislature to ensure 

material f a c t s  are not omitted from a ballot lest it render 

the referendum null and void,-a ' e  t are we to take 
those words to me& I 
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C.1 As TO THE FIRST OMITTED WATWIAL FACT 

1. Facts which if knowingly withheld and could be said 

to have altered the outcome of an referendum if not 

otherwise concealed from ballot, are judged to be material 

facts and its omission is deemed sufficiently misleading to 

render a ballot null and void. 

Attorney General , 592 So.2nd. 225 ( Fla. 1991 ) [Exhibit 4 

, Apx. page 111 and Winterfield v. Town of P a l m  Beach, 455 

So.2nd 359, 361 ( Fla. 1984 ) [  Exhibit 10, Apx. page 57 ] 

Advisory Opinion TQ The 

2. Due to the Appellee's misrepresentation and omission 

of material facts, we do not know how many voters would have 

cast their ballot against the bonds had the Project, the 

purchase price, 

legally displayed in the language in the ballot. Moreover, 

if a fraud has occurred, are the voters to decide whether 

the outcome would have been different ? This is only 

possible by invalidation of the referendum and the conduct 

of an election with a ballot now incorporating the facts 

said to be material. But it is manifestly obvious an 

election cannot be an experintent done twice, one w i th  the 

o ther  without facts alleged to  be raterial I the  omission 

of which is the question t o  be decided. 

validation judgment to a court on the question of the 

legality of a ballot is to ask, in effect, for Justices to 

and method of payment been overtly and 

Appealing a 
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be sitting surrogates and conduct a l'second election" , so

to speak , and determine how , in their opinion, a

reasonable man would have cast his ballot knowing facts now

that were unknown before. There is .clear and convincing

evidence on the record on appeal that some voters would have

rejected the referendum had they not been misled by the

omission of facts Appellant argues were material. [ For

example, see Evidence Control Report, Defendant's exhibit

#2 I reproduced herein as Exhibit #19 , Apx. page 117 , and

testimony of the witness in the Transcript at page 50, line

4 to page 53, line 14 ]

3. We now turn to the question of fraud. Appellant

avers he may logically conclude the standard for fraud has

been met by following Hauben v, Harmon" 606 F.2nd 921

(5th Cir. 1979 ) [ Exhibit 6 , Apx. page 29 1:

a. First, the Appellee's  Resolution and ballot

issued a false statement as to the cost of the project for

the property to be purchased which the city knew was false.

b. Second, the Appellee became an ardent and non-

neutral advocate for passage of the referendum, with the

intent to induce the electorate to act on the

representations made in the ballot summary by lecture and

its official publications.

c. As a consequence, the electorate is to suffer

damage  in the form of an increase in property taxes for the

next 20 years as a result of this misguided and fraudulent

action on the part of the city, and on the part of City
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officials and their advisors who, having superior knowledge,

should have known not to misrepresent the cost of the

project and the method of payment and the property to be

acquired in the ballot summazy.

From: Hauben v, Harmon, 605 F. 2nd
923, 924 ( 5th Cir 1979 ):

"Generally, in order to establish a
cause of action in fraud under Florida
law, a Plaintiff must establish that :
(1) a Appellant knowingly made a false
statement concerning a material fact;
(2) the Appellant intended that the
Plaintiff rely on the statement: (3) the
Plaintiff relied on the statement; and
(4) the Plaintiff was damaged as a
result of that reliance"
[Italics Added ]

4. Florida Statutes 100.341, Bond Referendum Ballot,

[ Exhibit 10, Apx. page lo] directs the authority calling

for the referendum to comply with four specifically

mandated requirements and , in addition, II......  together

with other details necessary to inform the electors," as the

full and complete issue before the electorate and on which

representations they are to cast a ballot.

5. Appellant avers it is fair , reasonable and relevant

to argue (1) it is not enough to print the ballot on plain

white paper, (2) it is not enough to describe the bonds, (3)

it is not enough to state the amount of the bonds, (4) it is

not enough to state the interest rate for all such items are

specific by enumeration. The statute clearly mandatesip
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on "...together  with other details necessary to inform

the electorsll.

6. Appellant argues the phrase,"....together  with other

details....", is not to be interpreted as redundant

prose, but is ,we aver , legislatively intended to mean just

what it says, "...other  [ i,e,"material"  ] details necessary

to inform ...M to ensure , that is to say, no omission or

misrepresentation will occur to deceive the voters. The

ballot here at issue fails to meet the test of ll....other

details necessary . . ..'I. We are not quibbling with words.

We suggest to this court a difference in the tfiCost  of the

Project I1 of $3,000,000  is a necessary and material detail

to be included in the ballot summary and not withheld for

one can never know what may pass in the mind of a voter when

he enters a private and secret polling booth and decides -

-- after all the election paraphernalia and politicking has

ended -- whether he would be for or against the purchase of

real estate for $8,000,000  rather than $5,125,000  and also

depleting city reserved by $3,000,000. We have no way of

knowing , now that the election is over, how many of the

electorate would have balked at a cost of the project of

$8,000,000  , had the ballot so stated .

7. The failure of the ballot to state the purchase

price in a real estate acquisition and stating only the

amount to be borrowed for such purchase, where the amount to

be borrowed is significantly less than the purchase price,

is a serious and material omission. Is not the electorate to
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believe the stated amount to be borrowed can be assumed to

be the full purchase price if the ballot is silent on this

material detail ? The voter has no way of knowing the true

property tax impact of his financial burden for it could

conceivably be based on any purchase price over the amount

to be financed if he is not informed of the purchase price.

8. The property tax impact, however is explained to the

electorate by the city's publication as a I1 Green Space Tax

Calculationtl  The city produces a newsletter, called "The

Update", [ Exhibit 21, Apx. 120 ] which is mailed to all

citizens. Prior to the June 4th election , in the April 1996

issue, page 5 and 6, the city advises the citizen how to

calculate the property tax impact, This is a faulty and

misleading calculation . Is based only on the partial amount

of money to be borrowed to pay for the II Green Space II

purchase. This is grossly misleading for what is clearly

implied suggests to the electorate by the Appellee's  own

publication that II $5 million borrowed to pay for the

purchase of the "Green Space" at current interest rates

would be approximately $402,190 per year,(see page 5 and 6 )

leaving the clear impression to a voter that the tax burden

will be $5 million , and not $8 million. A flagrant

misrepresentation of the truth of the matter.[ Exhibit 21,

Apx. page 120. See also Appellee's Evidence #7 on the

record , the YJpdate*l, April 1996, a city publication, page

5 and 7 therein. ]



9. The Appellee knew the total cost of the project was

to be $8,000,000. The Appellee entered into a contract -

three months prior to the referendumwithout awprdsal of

the aolf course - offering $8,000,000  , which the seller

- without having stipulated an asking price - readily

accepted without complaint ! [ Exhibit 14 , Apx. page 86 ]

10. Appellee may argue the purchase price may be found

in the Contract, since it is a public record. But the

contract is not a ballot. There is no defense or compelling

reason that can be offered by the city commission why the

ballot should stand mute on this material fact. Furthermore,

Appellee is not afforded a defense by saying: "but everyone

knew what the price was. It was in the newspaper!" Appellant

asserts only what is written in the  ballot is understood.

The burden placed on a governmental body of informing the

electorate of what they will be called upon to vote, rests

with the bond referendum ordinance and the ballot summary.

It is the ballot ordinance and ballot summary , Appellant

argued, that should have prominately informed the electorate

of these three material facts, which was not described in

any official public record available to the electorate

until after the election had taken place. Due to this

nondisclosure the electorate have been fraudulently misled

and the outcome of the referendum may have been otherwise.

We cite the following in support of our argument: [Exhibit

5 , Apx. page 20 ]



From: Askew v, Firestone, 421 So.2nd,
154,155,156,157  ( Fla. 1982 ):
Excerpts:

II The burden of informing the
public should not fall only on the press
and opponents of the measure --- the
ballot title and summary must do this"
[ Italics Added ]

llSimply put, the ballot must give
the voter fair notice of the decision he
must make"

I1 Fair notice in terms of ballot
summary must be actual notice consisting
of a clear and unambiguous explanation
of the measure's chief purposell.

11. When entering into a real estate transaction ,

Appellant wishes to observe the city cannot avail itself of

its magisterial authority to act as a free agent -- simply

because, unlike other types of purchases, this city by

charter must seek the approval of its electorate for General

Obligation Bonds pledging a lien on all property holders as

the source of repayment. The city commissioners may enter

into a contract for purchase and sale of real property

without referendum, but in this case the city has no

authority to bind the electorate without prior approval but

by calling for a referendum to seek such approval.

12. It would be incredulous to suppose that , if this

were a private transaction , as distinct from a public one,

that the contracting agent [ erg, the city ] would fail to

inform a buyer [ erg, the voters ] of the purchase price

within the document requiring authorizing signatures to bind

the contract [ erg, the ballot 1.



Appellant avers what is prudent in private can scarce be

folly  if practiced in public.

I
I
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13. Appellant , accordingly, concludes that local

newspapers, political advertisements, city produced

newsletters, purchase and sale contracts, and - will even

go so far as to assert - public records of public hearings -

- none of these can be defended -- or should be permitted to

be defended -- as an equally valid alternative substitute

for determining the legality of a ballot and its content

sufficient to inform the electorate of material facts and

especially if no affirmative and well-publicized effort is

put forth by city officials  prior to the referendum to

inform the public, Newspapers should not be accorded the

same standing as a ballot.

14. Appellee can show no evidence where the Appellee ,

and *@Ilee* undertook to affirmatively

Carry on an aggressive public information campaign

disseminating material facts to the voters to avail itself

Of the defense of having sufficiently informed the

electorate. We cannot support Appellee's  position that

holding such facts are in the city's files absolves a

municipal government from fairly including such material

information in the ballot , otherwise, why have a ballot at

all, or a ballot that simply is logically reduced to asking

the electorate to say : "FOR BQNDP or wAGAIN~  RONDSn , and

nothinq  else , since everyone is presumed to know all the



material facts anyway from reading local newspapers or

presumed to have made a full S8arCh of the public records.

15. Appellee's hollow argument ought not stand as a

standard of municipal ballot construction . Appellee's

position reduces to this: "We don't have to tell the

electorate in a ballot exactly what we are contracting to

buy; we don't have to tell how much we intend to pay , and

We  don't have to tell how we exactly intend to pay for it,

since , after all, it was reported in the newspaper or it's

in the public records!ll  This is precisely what the lower

tribunal has upheld in paragraph 11 of the Final Judgment.

16. Appellant now directs the court's attention

specifically to the reasoning in Paragraph 11 of the Final

Judgment , provided here in its entirety:

M 11. Failure of the Referendum Ballot
to state that Plaintiff already owned 2
holes of the Winter Park Golf Course, or
that the total purchase price for
acquisition of the remaining Winter
Park Golf Course property was $8,000,000

a portion of which would be paid from
&her legally available funds of
Plaintiff did not mislead voters in
the refere;dum  since ownership of
Plaintiff of 2 holes of the Winter Park
Golf Course, and the option of Plaintiff
to purchase the remaining Winter Park
Golf Course property for $8,000,000, was
a matter of public record prior to the
referendum, Winterfield  v. Town of Palm
Beach, 445 So.2nd. 359,363 ( Fla. 1984
); Grapeland Weigths  Civic Ass/n v. City
of Miami, 267 So.2nd 321,324 ( Fla.
1972 ). Furthermore, any inconsistency
in the description of the project in the
referendum ballot and the Bond
Resolution is immaterial. State v. City
of West Palm Beach, 174 So. 334,338
( Fla. 1937 ). II ( Emphasis added )
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18. What constitutes the sufficiency of a defense

that asserts material information necessary to be an

informed elector II was a matter of public record".? Is the

test to be met by an occasional and oblique reference to a

subject or fact or question in dispute? What preponderance

of citation within the public record is required before a

municipality can claim to have met the test? Appellee has

submitted to the lower court documents termed as llevidencell

in support of its claim of such sufficiency. The documents

are listed in an "Evidence Control Report", prepared by the

trial clerk, and contain the following in the record on

appeal:

a. A llcompositell of 25 documents comprising 215

pages of city commission minutes reflecting , at different

times and places in the minutes, discussion of the

referendum between commissioners and staff, and a

preponderance of other completely unrelated information. How

is an elector to find material facts in the public records,

assuming material facts can be found ? The City of Winter

Park has approximately 14,000 electors. If an elector visits

the clerk's office, makes a formal request to examine the

public records, the municipality is not required by the

Public Records Act, F-S.,  Ch.119, to give affirmative

direction or assistance in locating within documents the

precise information being sought ? This Appellant made an

examination of the 215 pages and did discover in the public

record , dated February 26, 1996, 2, and no more than 2,
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references by a city official to a purchase price of

$8,000,000 for the golf course property. [ not counting the

contract, obviously, ][ Exhibit 24, Apx., page 127 , shown

therein as Plaintiff's exhibit #6 ]

b. A t'composite" of 30 newspaper clippings . The

overwhelming majority relate to an unrelated election for a

seat on the city commission and not the referendum. Those

few that relate specifically to the issues in the referendum

are either silent on the material facts or misstate them.

[ Exhibit 24, Apx. , page 127 , shown therein as Plaintiff's

exhibit #7 ]

17. The Final Judgment's reliance on the three cases

in the quoted paragraph above are improper, equivocal and

not a logical parallel for inferential or Authoritative

support to the Final Judgment. Appellant avers this reliance

is erroneous as a matter of law, In fact, Appellant believes

the court is misled ! We explain as follows:

a. In It Winterfieldvl , 455 So.2nd.  359,

[ Exhibit 10, Apx. page 57 ] The Supreme Court in that

case , relating to the single-purpose rule, affirmed the

validation judgment of the circuit court not because

information was a matter of public record , but because the

question of material facts were not at issue or were claimed

to be omitted from the ballot .

b. We will also find in Winterfield"  , 455

I
I
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"[2,3]  Where discrepancies on a bond
referendum ballot mislead the voters, or
fail to adequately inform them of the
project, the ballot is subject to
invalidation" [ Italics Added 1.

Appellant suggests the phrase"....ll  fail to adequately

inform...." can be rendered as I1 fail to provide material

facts11  . Moreover, the information distributed by the Town

of Palm Beach SPY to the . .referendum afL&rmatlve&

C . In "Grapeland  Heigthsll  , 267,So.2nd,, 324 [8].

This same principle -- that is, no complaint was raised on

the question of material facts omitted -- is equally

applicable and on the same basis since highly detailed

documentation advised the voters of each project and the

m on to the public in the media by means of specially

prepared maps and diagrams.

d. Lastly, In "State v. City of West Palm Beach",

174 so. 338 [5] Fla. 1937 ). It is hardly likely that a

court would assert so categorical a pronouncement as to say,

as the Judgment seems to imply, that any inconsistency

between ballot and Bond resolution is immaterial. What the

court said in the case cited was that the inconsistency

claimed therein to exist -- between Bond maturity dates --

was immaterial, and since the statute did not require it, so

was surplusage to the ballot.



e. Furthermore, l'State'f. 174 So. 338, also

observes, quoting McQuillin  on Municipal Corporations, vol.

5, pp.1021-1023:

II . . ..a disregard of mandatory
requirements, or matters of substance,
will vitiate the election and preclude
valid contemplated action thereunder"

18. Appellant also directs the court's attention to

paragraph 13 of the Final Judgment, reproduced here in its

entirety:

ll 13. The officers and employees of
Plaintiff were authorized to prepare
and or disseminate information to
electors regarding the referendum and
the Project, and to advocate the passage
of the referendum. Peoples Aaabt Tax
Rev. v. Countv ofLeon. 583 So. 2nd,
1373, 1375 ( Fla. 1991 ). I1

19. The Appellee , and specifically the Appellee, did

not fully , fairly and &firmativelv  inform , advocate and
.dlss a&gcyed  to bezterial  to theem'

Public  prior to the referendzdgl At no time did any official

Of the city government -- The Mayor, the Commissioners or

any city employee -- inform the electorate by official

documentation produced by the city of the facts herein said

to be material by the Appellant. [ Please see the

Evidence Control Report, Plaintiff's exhibit 7, a composite

Of 30 newspaper clippings and 2 city newsletters submitted

as evidence to the record by Appellee in its defense. ]

20. Appellant suggests a ballot title and summary

could have been easily crafted within 67 words that would

23



be fair and not misleading and still include all material

and non-material details necessary to inform the electorate

by example, such as:

ASAKE'LEEWLLOT

Shall the city of winter park purchase the 7 holes of

the golf course owned by the Elizabeth Morse Genius

Foundation for $8,000,000  and pay for it by issuing

General Obligation Bonds for $5,000,000  at a legal rate

of interest, maturing within 20 years, to be repaid by

property taxes levied on all taxpayers , together with

$3,000,000  to be taken out of city reserves?

I
I
1
I
I
1
1
I
I
I
1
I
I
I
I
I
1
I
I 2 4

21. THEREFORE , Appellant argues the Final Judgment of

the circuit court validating the bonds ought not be

permitted to stand because :

(1) the ballot was unfair and defective and

illegal .

( 2) the Appellee perpetrated a fraud .

( 3 ) the Appellee violated Florida Statutes by

omitting material facts from a ballot rendering all

proceedings taken in connection therewith illegal and the

referendum null and void.



c.2 AS TO THE SECONDOBWJ!TEDMATERIAtFACT

1 . Appellant finds within the city commission minutes

the explanation to seek electorate approval for but a part

of the purchase price by the sale of bonds and the remainder

to be payable by utilizing reserve funds for the balance of

the purchase price. This was said to save the voters money,

or lessen the burden of the purchase price or II buy down"

the bonds.[ Exhibit 22, Apx. page 121 ]

2 . By simple arithmetic, Appellant fails to see how

this objective could have been possible. The city will lose

interest it now enjoys and will pay interest on the borrowed

funds, which the electorate may have voted against borrowing

had this material fact been on the ballot. The city

currently is earning a higher interest rate on $3 million of

its reserves in a pooled account , ( 5.52% ), which will no

longer be earned , and the city will thereupon obligate the

taxpayers for 20 years to bear an interest burden

( approximately 4.7% ) on the proceeds of a $5 million bond

issue. [ Please see transcript, page 73, line 3 to line 22 ]

3. This pool of 1W other available legal funds" caught

the attention of the mayor and commissioners and, upon

inquiry to financial consultants as to the effect on the

city's financial rating should this fund be drawn down, and

to what extent could the city draw down these funds and

still maintain its financial rating, the consultant's
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answer was the city's fund is far in excess of prudent

management, and , quoting from the evidence on the record:
II . . ..according to the Bond advisors,
the commission can commit up to $3
million from the Contingency Fund
without jeopardizing the city's bond
rating" , [Exhibit 25, Apx. page 128,
City Commission Work Session, dated
February 26, 1996, page 2 therein ]

4. The minimum safe level for this community is 15% of

the general fund, which gave the city the "green light" to

extract from the contingency fund sufficient "other legal

reserves" for the ogreen space" purchase and the city would

be no worse off than before in the opinion of bond rating

firms but it decided to hold a referendum and ask the

voters for something less than the contract purchase price

without the legal obligation to materially inform the voters

of the contract price or the intent to deplete the reserves.

[ Please see Appellee's  exhibits on the record, specifically

plaintiff's exhibit # 6, on the Evidence Control Report,

item City Commission Work Session, dated February 26, 1996,

page 2 therein . ]

5. The contingency fund is the beneficiary of ad

valorem  taxes and it is only ad valorem  taxes that is the

basis for repayment of the general obligation bonds to be

issued , so by extension, Appellant argues, the "other

available legal funds" (which should have been explicitly

identified as the city's reserves to be drawn down ) is a

material fact the amount of which the electorate may have

preferred to maintain as reserves, but obtain funds in
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Ways other than by reducing the reserve amounts to a

financial minimum‘and contrary to the city's own policies.

It is well known there is a growing sentiment on the part of

the electorate to limit increases in taxation by defeating

Bonding proposals for non-essential city services.

Appellant argues the city had an obligation to make this

material fact perfectly clear and legally noticed in the

Referendum Resolution and Ballot.

C.3 As TO THE THIRD OWITTED  MATERIAL FACT

1. In Resolution No. 1636 , Dated June 25, 1996,

Section 2, Paragraph K, we observe the definition of the

"Project" is now revised and amended to include and

designate the part owner of the golf course, namely, the

Elizabeth Morse Genius Foundation. Whereas the Ordinance

calling for an election , Ordinance No.2137 , defined the

Project , without identifying ownership, prior to the

election, simply as "Green Space known as the Winter Park

Golf Course", which became the electioneerina  sloaan of the

city officials and a Political Action Committee created by

the mayor. [ Exhibit 22, Apx. page 121. For reference to

the mayor's action please also see Appellee's exhibits on

the record, specifically plaintiff's exhibit # 6, on the

Evidence Control Report, item City Commission Joint Work

Session, December 12, 1996, page 3, last paragraph therein



and City Commission Joint Work Session, January 4, 1996,

page 4 therein. ]

2 . Appellant argues the "Winter Park Golf Course" is

not the "Project" as defined in the Ordinance No. 2137

,which called for the referendum and was described in the

ballot summary. The City was already the owner in fee simple

Of a large part of the golf course -- holes # 1 and # 9 --

having purchased the property in 1927 and, since 1974, was

the lessee of holes 2 through 8 under a lease arrangement

paying annual rent and real estate property taxes for the

lessor, The Elizabeth Morse Genius Foundation, now the

seller of the property to be purchased. The electorate

ought to have been widely informed the city does not intend

to purchase what it already owns. Appellant grants the city

but one time , and only one time identified by a graph in

its newsletter with no accompanying narrative the portion of

the property owned by the city . [ Exhibit 26, Apx. page

128. Please also see Appellee's  Exhibit #7 on the record ,

specifically item "City of Winter Park Update", page 4

therein, dated April 1996 ]

3. Appellant furthermore avers, compounding the

omission of material facts , the ballot was affirmatively

misleading in critical respects by deceptive language

emphasizing the acquisition of green space as if it were

the primary object of the referendum and as something to be

acquired independent from and incidental to the golf course

Property, as is shown in the language used in the ordinances
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and ballot summary , quoted above on page 2 and 3 in this

Brief from official documents shown herein as appendix

Exhibits 11 and 13 The Appellee explicitly decided to

adopt this misleading clarity of language and confusing

terminology to refer to the golf course as "green space" in

the ballot summary . Metropolitan Dade County v. Dexter

Lehtinen, 528 So.2nd. 394 ( Fla. 1988 ). [ Exhibit 7A, Apx.

page 46 and also Please see Appellee's  exhibits on the

record, shown as Plaintiff's exhibit # 6, on the Evidence

Control Report, item City Commission Work Session, page 3

therein , dated February 26, 1996. ]

G. PRAYER FOR JUDICIAL RELIEF

FOR THE REASONS SET FORTH ABOVE, Appellant respectfully

requests the Final Judgment Validating General Obligation

bonds be overturned and the referendum preceding thereto be

rendered null and void.

Martin Kessler, Appellant, Pro se.
1555 Wilbar Circle
Winter Park, Florida, 32789
407-645-3113
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CITY OF WINTER PARK, FLORIDA,
a political subdivision of the
State of Florida,

Plaintiff,

vs.

STATE OF FLORIDA, Taxpayers,
Property Owners and Citizens of
Winter Park, Florida, including
nonresidents owning property or
subject to taxation therein, et al.;

Defendants.

EXHIBIT 1

IN THE CIRCUIT COURT, NINTH
JUDICIAL CIRCUIT, IN AND FOR
ORANGE COUNTY, FLORIDA

CASE NO. CI 96-4803

Oran e Co F L  5 8 3 7 6 6 6
11/1  /969 08:26:02ar

O R  Bk5153Pg6c33

FINAL JUDGMENT VALIDATING GENERAL OBLIGATION BONDS

The above and foregoing cause having come on for final hearing

on the date and at the time and place set forth in the amended

order to show cause heretofore issued by this court and in the

notice addressed to the State of Florida and the several property

owners, taxpayers and citizens of the City of Winter Park, Florida

(the llPlaintiff")  , including nonresidents owning property or

subject to taxation therein and all others having or claiming any

right, title or interest in property to be affected by the issuance

by Plaintiff of bonds hereinafter more particularly described, or

to be affected in any way thereby, and as heretofore issued

against the State of Florida; and the State Attorney for this

circuit and intervenor Martin Kessler having filed pleadings

herein; and the court having considered the same and the evidence,

and heard argument of counsel and the intervenor, finds as follows:

3247/WfN32010/V-FJ-2 1



1 . Plaintiff is, and at all times hereinafter mentioned was,

a duly and legally organized and existing political subdivision of I-
the State of Florida, as described in Section 1.01(8), Florida

Statutes, created and incorporated under the provisions of the
O R  Bk 5153  P  6 9 4

Constitution and the laws of the State of Florida. O r a n g e  C o  I?  5837666

2. Plaintiff is authorized pursuant to Chapter 166, Florida

Statutes, and other applicable provisions of law (collectively, the

"Act"), to issue the bonds, hereinafter described, to finance part

of the cost of acquisition of the Green Space known as the Winter

Park Golf Course (the "Project"); all as more particularly

described and in accordance with the Bond Resolution (defined

below) and other documents on file with Plaintiff.

3. The City Commission of Plaintiff (the "Governing Body"),

by Ordinance No. 2137 (the lVOrdinancell),  duly and legally enacted

on March 12, 1996, and in accordance with the pertinent provisions

of law, authorized, ordered and provided for a bond referendum (the

llReferendumll)  to be held in the area of Plaintiff on June 4, 1996,

for the purpose of submitting to the qualified electors the

proposition of issuing not exceeding $5,125,000  General Obligation

Bbnds, Series 1996 (the "Bondsll),  to finance the Project. A

certified copy of such Ordinance has been received into evidence.

4. The Governing Body did thereafter cause notice of the

Referendum to be published in full compliance with all statutory

requirements pertaining to such Referendum. Proofs of publication

of such notice have been received into evidence,

5. *At such Referendum the issuance of the Bonds was approved

in accordance with the requirements of the Constitution and laws of

the State of Florida.
7
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6 . The inspectors and clerks of the Referendum made due

returns thereof in accordance with law and the Governing Body,

during a meeting held on June 5, 1996, and by resolution duly and

legally adopted on June 11, 1996, a certified copy of which, along

with minutes from such June 5, 1996, meeting, have been received

into evidence, did canvass and declare the results of the

Referendum and did find the Referendum to have duly authorized the

issuance of the Bonds.

7. The Referendum was properly and duly called and held in

conformity with all applicable provisions of the Constitution and
O R  B k  5 1 5 3  p 6‘35

laws of the State of Florida. Orange Co Fl!  5037666

8. On June 25, 1996, the Governing Body duly adopted a

resolution (the "Bond  Resolution") pursuant to the Act and the

Ordinance, a certified copy of which has been received into

evidence, whereby it further authorized the issuance of the Bonds.

The Bond Resolution provides that the Bonds shall be dated, shall

bear interest at not exceeding the maximum rate authorized by

applicable law, payable at such times, and shall mature on such

dates and in such years (within the limitation prescribed by the

Referendum) and in such amounts; all as shall be fixed by

subsequent resolution of the Governing Body adopted at or prior to

the sale of the Bonds. The Bond Resolution further provides that

the Bonds and the interest thereon shall be payable from and

secured by a lien upon and pledge of the proceeds of ad valorem

taxes levied without limitation as to rate or amount on all taxable

property in the area of Plaintiff (the "Pledged Funds"), all.in the

manner described in the Bond Resolution.

3 3
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9 . Due and proper notice addressed to the State of Florida,

and the several property owners, taxpayers and citizens of

Plaintiff, including nonresidents owning property or subject to

taxation therein, and all others having or claiming any right,

title or interest in property to be affected by the issuance by

Plaintiff of the Bonds herein validated, was duly published by the

clerk of this court in a newspaper of general circulation in Orange

County, Florida, once each week for 2 consecutive weeks, the first

publication being at least 20 days prior to the date of the

validation hearing, as required by law; all as will more fully

appear from the affidavit of the publisher of

filed herein.

10. Matters dealing with the purchase price of the Winter

Park Golf Course property, and other business judgments of the City

Commission of Plaintiff regarding the Project, are beyond the scope

of judicial review in a bond validation proceeding. State v. Dade

Countv, 142 So.2d 79, 89, 90 (Fla. 1962).

11. Failure. of'the Referendum ballot to state that Plaintiff

already owned 2 holes of the Winter Park Golf Course, -or that the

total purchase price for acquisition of the remaining Winter Park

Golf Course property was $8,000,000, a portion of which would be

paid from other legally available funds of Plaintiff, did not

mislead voters in the Referendum since ownership by Plaintiff of 2

holes of the Winter Park Golf Course, and the option of Plaintiff

to purchase the remaining Winter Park Golf Course property for

$S,OOO,OOO, was a matter of public record prior to the Referendum.

Winterfield v. Town of Palm Beach, 455 So.2d 359, 363 (Fla. 1984);

3247/WIN32010/V-FJ-2 4



Grapeland  Heights Civic Ass/n. v. Citv of Miami, 267 So.2d 321, 324

(Fla. 1972). Furthermore, any inconsistency in the description of

the Project in the Referendum ballot and the Bond Resolution is

immaterial. State v. Citv of West Palm Beach, 174 So. 334,338

(Fla. 1937).

12. The amended answer of the State Attorney, for and on

behalf of the State of Florida, and the answer of intervener  Martin

Kessler have been carefully considered by this court. Such answers

show no cause why the prayers of Plaintiff should not be granted

and disclose no irregularity or illegality in the proceedings set

forth in the complaint for bond validation, and the objections

contained in the answers are hereby overruled and dismissed.

13. The officers and employees of Plaintiff were authorized

to prepare and/or disseminate information to electors regarding the

Referendum and the Project, and to advocate the passage of the

Referendum. People Against Tax Rev. v. Countv  of Leon, 583 So.2d

1373, 1375 (Fla. 1991). O R  B k  5153 P  6 9 7
Orange Co F?  5837666

14. This court has found that all requirements of the

Constitution and laws of the State of Florida pertaining to the

proceedings in the above-entitled matter have been strictly

followed.

NOW, THEREFORE, IT IS ORDERED AND ADJUDGED,, that the issuance

of not exceeding $5,125,000  aggregate principal amount of General

Obligation Bonds, Series 1996, of the City of Winter Park, Florida;

to be dated, to bear interest at not exceeding the maximum rate

authorized by applicable law, payable at such times, and to mature

on such dates and in such years (within the limitation prescribed

by the Referendum) and in such amounts; all as shall be fixed by

3247/WIN32010/V-FJ-2 5 5



subsequent resolution of the Governing Body adopted at or prior to

the sale of the Bonds; is for a proper, legal and corporate public

purpose and is fully authorized by law; and that the Bonds and each

of them to be issued as aforesaid and all proceedings incident

thereto, including those proceedings with respect to the

Referendum, are hereby validated. The Bonds are to be issued to

finance the cost of the Project and as and when so issued shall be

payable solely from and secured by a lien upon and pledge of the

Pledged Funds, all in the manner specified in the Bond Re

DONE AND ORDERED at the courthouse in Orland

Florida, this 6th day of November, 1996.

Copies furnished to:

Paula Coffman
C. Brent McCaghren
Judson  Freeman, Jr.
Martin Kessler

O R  B k  5 1 5 3  P
2

69)s D
Orange Co F !S837666

Recorded - Martha 0. Haynie
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EXHIBIT 2

IN TXE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR ORANGE COUNTY, FLORIDA

CITY OF WINTER PARK, FLORIDA,
a political subdivision of the
State of Florida,

Plaintiff,

V S .

CASE NO: CI96-4803

STATE OF FLORIDA, Taxpayers,
Property Owners and Citizens of
Winter Park, Florida, including
nonresidents owning property or
subject to taxation therein, et al. .

Defendants.

/

AMENDED ANSWER OF T3E STATE ATlVRNEY

COMES NOW the State of Florida, by and through the

undersigned Assistant State Attorney for the Ninth Judicial

Circuit, in and for Orange County, Florida, and for amended

answer to the complaint for bond validation of not exceeding

$5,125,000  General Obligation Bonds, Series 1996, of the City of

Winter Park, Florida (the "Bonds"), and to the Order to Show

Cause req-dring the State of Florida, through the State Attorney

for the Ninth Judicial Circuit of such State, to show cause

before this Court why the prayers of such complaint should not be

granted and the Bonds as described in such complaint, and the

proceedings authorizing the issuance thereof, should not be

validated by judgment of this Court, says that:

1. The State of Florida, through its Assistant, State

Attorney, has investigated and considered the allegations and the

law and proceedings set forth in such complaint; an examination

7
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of the exhibits attached to such complaint has been made; and the I

State of Florida respectfully alleges and would show the Court
3

I

that such complaint, and the proceedings authorizing the issuance

of the Bonds, including the Referendum described in the s
complaint, may be defective and contrary to law for the following

reasons:

a. Plaintiff is without authority to issue the Bonds herein

sought to be validated.

b. The Referendum ballot is defective and misleading in

that Plaintiff failed to state therein that it already owned two

(2) holes of the Winter Park Golf Course, and that the total 1

-purchase price for the acquisition of the remaining Winter Park

Golf Course property was $8,000,000, a portion of which would be I

paid from other funds.
Is

2. Further answering the complaint, the State of Florida,

by and through the undersigned Assistant State Attorney, says I'
that it is without knowledge and is not advised except by the

allegations of the complaint and the exhibits attached thereto as 1

to the truth of any of the matters and things alleged and set
I

forth, and the State of Florida, does, tkz-eforE,  demand strict

proof of each and every allegation in the complaint.
I'

WHEREFORE, the State of Florida respectfully prays that this

Court will consider the issue or issues of this cause, and will

inquire into and determine the authority of Plaintiff to issue

the Bonds in the manner and form as prayed for by Plaintiff in I

the complaint for bond validation, and the legality of all
1

proceedings had in connection therewith.

DATED this day of August, 1996. I

8



CEXTIFICATE  OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing Amended Answer

of the State Attorney was furnished by facsimile transmission and
6

U.S. mail delivery this 9 day of August, 1996, to C. Brent

McCaghren, 250 Park Avenue South - 5th Floor, Winter Park,

Florida 32790, and Judson Freeman, Jr., One Enterprise Center,

Suite 2100, Jacksonville, Florida 32202, Attorneys for the

Plaintiff, and Martin Kessler, 1555 Wilbar Circle, Winter

Park, Florida 32789.

Respectfully submitted,

LAWSON LAMAR
NINTH JUDICIAL CIRCUIT

PAULA C. COFFMAN
Florida Bar No: 390712
Assistant State Attorney
P.O.  Box 1673
Orlando, Florida 32802
Telephone: (407)836-2406
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Ch. 100 GENERAL PRIM+Y,  PND  SPECl&  ELECTIONs.__. . . -- -.J I- - - .  .-.___-  - ._. -. _

100.321 Tesl  suit.- Any taxpayer 01  the counly  d6
1r1Ct.  or  muntClpaMy  whereln  bonds are declared to nave
been  authorized.  shall have the rfghl  IO kS1  the  leQallty
of Ihe referendum and of the decla~atlon  Of the reSull
thereof.  by  an aCtIOn  In the ctrCu11  Court of the COUnly ln
which  the referendum was held The aCtIon  shall be
brought agamst  the county COrnmlSSlOnerS  ln  the Case
of a county or dlstrlct  referendum. or aQalnSl  the  govern-
Ing authority  of the munrclpallty  In tne  Case Of a mUnP3

pal referendum In case any such  referendum or the dec-
laration Of results thereof shall be adfudged  10  be Illegal
and void  WI  any such suit.  the judgment shall have the
effect of nultlfylng  the referendum No suit  shall be
brounht  to test the validity of anv bond referendum
unle&ih&suit  shall be lnst!tbted  &hln  60  days after the
declaration Of the results of the referendum. In the event
proceedings shall be filed in any court to validate the
bonds, which have been voted for. then any such tax.
payer shall be bound to intervene n such validation  suit
and contest  the valrdity  of the holding  of the referendum
or the declaration of the results thereof, In which Went
the exclusive jurisdiction to determlne  the legality of
such referendum or the declaration of the results  thereof
shall be vested in the court hearing and delermlnmg
said validation proceedings. If said bonds in the valida.
tion proceedings shall be held valid on final hearing or
an intervention by the taxpayer shall be interposed and
held not to have been sustained, then the judgment in
said validation proceedings shall be  final and conclusive
as to the legality and validity of the referendum and of
the declaration of the results thereof. and no separate
suit to test the same shall be thereafter permissible.

tWtwf.--r  18. ch 14715.1931: CGL  19%  SUOP  45Y16)  s  4. ch 26870 1951
5 12.d-l  77-175.

Mr.-Former  s 103  1.6

106.331 Referendum for defected  bond issue.-If
any bond referendum is called and held for approving
the issuance of bonds for a particular purpose and such
referendum does not result in the approval of the bonds,
then no other referendum for the aooroval  of bonds for
the Same purpose Shall be called fb;  at least 6 months.

N&q.-$  13, cn 14715.1931. CGL  1936 sup0  457 113).  s  4. cn 25870 1951
$ 12,cn  77-17s

NMe.-Formsr  6 103  13

100.341 Bond referendum ballot.-The ballots
used in bond referenda shall be on plain white  paper
with printed description of the issuance of bonds to be
voted on as prescribed by the authority calling the refer-
endum. A separate statement of each issue of bonds IO
be approved. giving the amount of the bonds and inter-
est rate thereon, together with other details necessary
to inform the electors. Shall be printed on the ballots in
connection with the question “For Bonds’ and ‘Against
Bonds.

HIStay.--s  l,.eh  14715.193l.CGL  1936SupP  4$7(ll,  5 4 Cn  76870 1951
5 12 Ch  77.175

Not..-Fc4mer  5 la3  1 I

100.342 Notice of special election or referendum.
In any special  election or referendum not  otherwlse  Pro-
vided for there Shall be at least 30  days’ nOtICe  Of the
election or referendum by publicarion  In a newspaper of
general circulation In  the county. dtstrlct.  or municipallfy.
as the case may be The publication  shall be made al

leas1  lwce  once In  tne  llllh  week and once In the Ihlr(
week prior  lo the  week In  which  the eleCtIOn  Or  referen
dum  IS to be held II there IS no newspaper of genera
ctrCu/atlon  rn  the counly.  d i s t r ic t .  or mUn0PalltY.  tht
notice  shall be posfed  in no less than five PIaCeS  withir
the terrltOnal  llmlts  of the county, district.  or mUnlClpallty.

100.351 Referendum election; certificate of results
to Department of State.- Whenever an election IS  held
under a referendum provision  of an act of Ihe  LeQlSla-
lure,  the  electton  OfficlalS  Of the governmental Unit  In

which  the election IS held shall certffy  the reSuttS  thereof
10  the Department of Stale. which  shall enter such
results upon the official  record of the act requiring such
electlon  on file  in the office  of the Department of State.

Mt*to’y.--5  1. en M38.  1949,s  4. Ch  a370 1951.55  10  35  en 69-106.  s
12 th  t7-175

100.361 Municipsl  recall.-
(1) RECALL PETITION.-Any member of the govern.

ing body  of a municlpallty  or charter county, hereinafter
referred to in this section as ‘municipality.”  may be
removed from office by the electors of the municipality.
When the official represents a district  and is elected only
by electors residing in that district. only electors from
that district  are eligible to sign  the petition to recall  that
official  and are entitled to vote in the recall election.
When the official represents a district and is  elected at-
large by the electors of the municipality. all electors  of
the municipality are eligible to sign the petition to recall
that official and are entitled to vote in the recall election.
Where used in this section. the term ‘district” shall be
construed to mean the area or region of a municipality
from which a member of the governing  body is elected
by the electors from such area or region. Members  may
be removed from Office  by the following procedure:

(a) A petition shall be prepared naming the person
sought to be recalled and containing a statement Of
grounds for recall in not more than 200  words limited
solely to the grounds specified in paragraph (b).  If more
thah one member of the governing body IS sought to be
recalled. whether such member is elected by the elec-
tars  of a district or by the electors of the municipality at-
large, a separate recall petitlon  shall be prepared for
each member sought to be recalled.

1 . In a municipality  or district of fewer than 600  eleC-
tars.  the petition shall be signed by at least 50 eleCtOrS
or by 10  percenl  of the total number of registered elec+
tors of the municipality or district as of the preceding
municipal election, whichever is greater. . j

2. In a municlpallty  or district of 500  or more but ,:
fewer than 2.ooO  registered electors, the petltion  shall
be signed by at least 100  electors or by 10  percent Of :
the total  number of registered electors of the municipaf-  i
tty or dlstricl  as of the preceding munlclpal  election,
whichever IS greater.

3. In a municipaflty  or district of 2.000  or more but f
lewer  than 5.ooO  registered electors, the petItIon  shall  ;
be signed  by at least 2.50  electors or by 10  percent Of ;
the total number of registered electors of the municipal- i
IIY  or district  as of the preceding munlclpal  election, i
whtchever IS greater

1
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EXHIBIT 4

ADVISORY OPINION TO THE ATTY. C E N . Fk. 2 2 5
CIM  Y sn WA  Lzs  (FL 1791)

branches of government. West’s FS.A.
ADVISORY OPINION TO THE ATIQR- Const.  Art. 11,  4 3.

NEY GENERAL-LIMITED POLITI-
CAL TERMS IN CERIAIN  ELECTIVE

4 .  Cons t i tu t iona l  Law *9(1)

OFFICES. Ballot title and summary of initiative
must state in clear and unambiguous Ian*

No. 78647. guage  the chief purpose of measure, but

Supreme Court of Florida.

Dec. 19, 1991.

need not explain every detail or ramficp-
tion of proposed amendment West’s
F.S.A. 5 101.161.

5 .  Cons t i tu t iona l  Law ~9(I)

The Attorney Gene4  Petitioned the
Supreme Court  for an advisory opinion on
the  validity of an initiative petition provid-
ing for limited politid  terms for certain
ciecti offices The Supreme Court,
Grimes, J., held that (1) initiative met sin-
glcsubject  requinrmenf  and (2)  initiative’s
ballot title and summary were clear and
unambiguous.

Initiative’s ballot title and summary,Initiative’s ballot title and summary,
which indicated that amendment would lim-which indicated that amendment would lim-
it terms of incumbents in identified electedit terms of incumbents in identified elected
offices by prohibiting incumbent who hadoffices by prohibiting incumbent who had
held office for preceding eight years fromheld office for preceding eight years from
appearing on ballot for reelection, was suf*appearing on ballot for reelection, was suf*
ficiently  clear and unambiguous to meetficiently  clear and unambiguous to meet
statutory requirements even though aum-statutory requirements even though aum-
msuy  did not indicate current lack  of termmsuy  did not indicate current lack  of term
limits  or that nmwsed  amendment Can-limits  or that nmwsed  amendment Can-

ii
I

So ordered &ed sevcrabihty  ‘clause. We& F.S.A
Overton,  J., &nctnred in part, d&sent-  -- 5 101.161. . I

ed in par&  and fibad opinion, in which Ko
gan.  J.. concnm~I 6. Conditutionsl  Law  -90)

In&&e’s  ballot summary may  be de
Kogan,  J., concurred in part,  dissented fective  if it omits material facts a-

in part, and f&d opinion to make suriimary  not misleading. West’:
FSd.  4 101.161.

H -.

I 11

1. thNtihItiOIld  hW  e69
Daspi~  numerws  challenges to iuifia- Robert k Butterworth,  Atty. Gen. am

tive pstitio~  Supreme Coti  upon petition his F. Hubener,  III,  Asst Atty.  Ge.n
for advisory opinion, was limi&d  to ad- Tabhase,  Michael L Rosen and David E.
dressiug  whether b&t+  mmpli  kth Cardwell  of Holland &  Knight, TplWee,
smgle+ubpet  re@ezrnen& and ‘whether for Citizens For Ltd Political Terms.
its hallot  title and  summary  were au& Cleta Deathetage YitcheII.  OkMoms
Anti  I&W d n~bi&UOW. W&S
FSA 54  16.661(1), 101,161; West’s F&A+

City,  OkI.,  for Term  Limits Lgd Iastitute,
and Richard N. FrMnan,  Miami, for ti

CoNt” Art 4, f lo;  Art. 11, f 3. CM  curiae. In Support Of Proposed  Amend-

2. coNtitutioMI Law &I, ment

coNctlational amedment  meets sin- Arthur .I. England. Jr., Chet Kaufman
gltiubject  rqnirement  if it baa  logical and and Ross A. McVoy  of Fine Jacobson
dural  onems of purpose or if it may be Schwartz Nssh  Blodr &  England, Miami.
logi&ly  viewed as  having natural relation and James S. Potioy  of Arnold k Porter,
and conne&n  as component Parts or an- Wsahiigton,  D.C.. for respondents: lat the
pect~ of single domiuant  plan  or scheme. People Decidtllmericans  For Ballot Frcp
West’s  F.U.  coust.  Art  11, f 3. _ dom, R. Ed Blackburn.  former Sheriff of

Hillsborough County ad former member
3. C0n8tItutional  law  m(l) of the Florida  House of Representatives. J.

Proping  term limits met singlesub Hyatt Brown, former Speaker of the F)or
kct  requirement even though it purported ids House of Repnrsentatives.  Doyle E.
b affect office holdem  in  ti different Conner, former thm’r of Agriculture,

?
Y I

I
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the number of petsons  who will run forLouis  de la Par&. former President of the
Florida Senate, Raymond Ehrlich,  former
Chief Justice of the Florida Supreme Court,
Richard W. Ervin,  former  Chief Justice of
the Florida Supreme Court, Richsrd  A. Pet-
tigrew,  fonner Spepker  of the Florida
louse  of Representa*, T.  Terrell Ses-
sums, former Spaker  of the Florida Hyse
of Representatives, Parker  D. lllomaon,
Ptier, Thomsoq  Muram,‘Bohmr  & Ra-
mok,  and Ralph Turlington,  former Sp&k-
Q  of the FloAds  House of RepresenWives
snd  iornwr  Com’r  of Edue

elective offIce.
Therefore, to the extent  p-emitted  by the
Constitution of the United Stntes,  the
people of Florida,  exercising their re-
served powers, hereby declare that:
1) Article VI, s. 4 of the Constitution of
the State of Flori& ls hereby amended
by a) inserting “(a)”  before the ftit #
word  thereof  and, b) adding a new sub
section “(b)”  at the  end thereof to red
“(b)  No person  may appear on the ballot
for re-eltin to any of the following I
offices:Jouathan  B. Sallef  Donald B. VerrilE,  Jr.

and  Soott  A. Sinder  ‘of Jenner & Block,
Wsshington,  D.C.,  for respondents, Nat
confemtce  o f  Stpte  Leeislatureg a n d
Southern Lgislative  coafcrenee of The
Council  of State Governments.

Steven R. Ross, Gea &msel  to the
Clerk aud  Charles Tiefcr,  Deputy Gen.
Counsel to the Clerk, US. House of Rep*
sentativcs,  Washington, D.C., for art&s
cwiae, U S .  Representative  Lawrence  J .
smith, In Op@tion  to  thK!i?ropW?d
Amendment.

Y .’
GRIMES, Justice. -,

The At&mey  Genei MS ptitiontd the
Court  for an advisory  opinion on the validi-
ty of an &ative petition providing for
limited @kical  knns  for cerhin  eldve
offical In response  to the Attorney Gen-
erds request. we issued an order permit-
ting inbx~~kd psrties  to file briefs and
heard  oral argument on the validity of the
proposed amendment

The iniitive petltlon  provides as fol-
lows:

The people of Florids  believe that @iti-
&IS who remsin  in ofice  too long may
become preoceu pied with reelection and
become beholden to spacial  interests and
bureaucrata.  and that present limitations
on the President of the Unit4 Stptes  and
Governor of Florida show that term limi-
tations can incresse  voter participation,
citizen involvement in government, and

1. WC kc juridiclion  pvavnl  10  at-tick TV.
wction 10. Florida Conrrirution.  and  sstion  16..

“(1) Florida repwentative,
“(2) Florida senator,
“(3) Florida Lieutenant governor, I

“(4) any office of the Florida cabmef -
“(5) U.S.  Representative from Florida, or
“(6) U.S.  Senator  from Flor ida
“if by the end of the current term of

I

offtce,  the pemon  will have served (or.
but for resignation, would have..serv&
in that offme  for eight consecutive P
pWS.”
2) This amendment shall take effect on
the da-b  it is approved by the electo-gte,
but no service in a term of office which

._ commenced prior to the effective date of
P

, tl& amendment will be munted  against
the limit in the prior sentence.
3) If any portion of this measure is held
invalid for any reason. the remaining par

8

tion of this measure, to  the fullest extent
possible, shall be severed from the void
portion and given the fullest possible
foroe  and appliution. The people of

I

Florida declare their intention that per- I
sons elected to  offices of public trust will 1
eoneinue  voluntarily to  observe the
wish&  of the people as stated in this

I

initiative in the event any provision of
this initiative is held invalid.
[l] The Attorney General has concluded @

that the proposed amendment meets the
singlesubject  requirement of article XI,
se&ion  3. Florida Constitution, and the bal-
lot title and summary requirements of set- I 1

WI. Florida SIaturu (1989).

I
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tion 101.161, Florida  Statutes (1939). In proposed  amendment is valid if it “may be
addition to those  iseues,  opponents of the logidly  viewed as having 8 natural rela-
proposed amendment have raised various
co~~~tituiional  challengea  H o w e v e r ,
based on the following provisions, we find
that  those issues  are not jurticiable in the
instant pmeeeding.  The Florida Gmstitu-
tion provides  that ‘IQe  attorney geneml
shall,  a~ dir&d by general law,” request
this Courtk  opinion “as  to  the validiQ  of
a n y  bdiatie  pet i t ion ckulated  pursuant
to Section 3 of Article  XI.” Art.  N, 0 30,
Fla Const  General law provides  tit  the
attorney  general  shall  seek an advkoq

.opinion  “regarding the compliance of the
tfxt  of the proposed  amendment or revision
with a 3, ArL  XI of the  State Constitution
and the eomphance  of the proposed ballot
title and subsbnee  with a. 101.161.” g 16.-
061(1), FlaStaL  (1939). Thus.  we are limit
ed in tbi8 proc&ing  to addreasmg whether

,the proposed amendment and ballot title
and  summary comply with article H,  set
tion 3, Florida Can&t&on  and section
101.161, Florida  Statutes (1989)’  &e
Gmse  0.  Fke8tonc. 422 Eh2d 303,306 (ma
1932) (question of whether proposed
amendpent  violated  due pmeess not justi&
able in challenge to  ballot summary).

SINGLESUBJECT  REQUREhfENT
Article  XI,  section 3, Florida Gm8titu-

eon,  pmvidts,  in  relevant part that2
The power to propose the revision or
amendment of any portion or portions of

this institution  by initiative is reserved
to the people, provided that, any such
nmdion  or  rrmmdmnt  shall embrace
but me au&ad  and mutter dinctly
connected there&k

(Empbasii  added.)
121 A proposed amendment meets this

singl-ubject  requirement if it has “a  logi-
cal and natural oneness of purpose[.]”
fine 21. Fimstcm~ 448 8o.M  984,990 (Fla
1994). TO state the  test another way, a

2 Opponents argue that the proposed amend-
ment uiuonstitutiordly  retrim First Amend-
ment rights  and that  the limitation on the  t-
of federal lc&laters  violate tlw suprcmaq
claucc of the united stata  cxlstitutioa

tion  and connection as component park  or
aspects of a single dominant plan or
scheme.” Id (quoting City of Cod Ga-
Me8  0. Gray  151  F7a. 331,833-34,19 So.2d
318, 320 (1944)). The singlesubject  re-
quirement  imposes a “functional as op
posed to a locational restmint  on the  range
of authorized amendments.” fim 448
So&l at 990. Its intent is to “protect
against multiple precipitous  changes in our
date wnstitution.‘~  Id at 983.

i31 We fmd that the prop&d”amend-
ment meets the  singlesubject  requirement

,The  sole subject of the proposed  amend-
ment is limiting the number of consecutive
terms  that certain elected public officers
may serve. Although‘tbe  proposed  amend-
ment affects officeholders in three differ-
ent branches of -government, that  fact
alone is not sufficient to  invalida*  the pro
posed amendment. We have found pnr
posed amendments to meet the single-sub-
ject requirement even though they affected
multiple branches  of government. For ex-
ample, in Weber  V.  Smathcrs,  338  SoAd
819 (Fla1976),  we upheld the proposed
“Ethics in Government” amendment
against a singl-ubject  attack. That
amendment required financial disclosure by
all elected constitutional officers and eandi-
dates, provided  for forfel&e  of rights un-
der the  public retirement system for any
public official who violated the public trust,
and limited the ability  of legislators and
statewide elected officers to  represent per*
sons before the  governmental bodies of
which they were members .

We do not agree with  opponents that the
proposed  amendment fails to identify con-
stitutional provisions with  which  it conflicts
or which it substantially affects. The ini-
tiative proposal is intended to amend article
VI, section 4 of the state constitution,
which provides that “[n]o  person convicted

3. Although section  16.061(1).  Florida Statute
(1989). provides  that the petition for an advisory
opinion “may cnumaate  any specific  factual
iSSuea  which the  Attorney General btlieves
would require P  judicial dacrmination[  1.”  the
con!nirutional  isue  raid  by the  initiative’s
opponents M  legal  mher  than factual isues.

13
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of a felony, or adjudkted  iu this or any
other state to be mentally incompetenL
shall be guaMed to  vote or hold office
until regtomtion  of civil rights or removal
of disabih,.” The amendment, if passed,
will add term limits as a f&er diiqual%
cation on holding office. The proposed
amendment does not change or affect the
age or residency requirements of aiticle
III, section 15 (stste  legislators) or article
IV, section  5 (lieutenant governor and ca&
net members) of the Florida  Constitution.
Further,  should the proposed amendment
be approved by the voters, stste senators
will still be elected  for four-year terms and
stats  representatives for two-year km15  as
provided in srticle  III, section  15. Cabinet
memh and the lieutenant governor will
still sente  four-year terms as provided in
dcle IV, se&on  5.

Se&on 101.161(1),  Florida Statutes
(ISaS), providca  in relevant part: .

Whenever a constitutional ramendment
. . . is submitted  to  the vote if  the pea
ple, the substance of such amendment or
other public messure shall be p&ad  in

. ckar and unambiious  language on the
ballot.. . _ The substance of the  amend-
ment _..phallbeanexplamtto~state
merit, not exceeding 75 words in length,
of the chief purpose of the measure.
The ballot title shall consist of a eaption,
not exceeding 15 words in length, by
which the masum  is commonly referred
to or spokan  of.
The proposed ballot title and summsry  at

issue  here provide:

LIMITED POLITICAL TERNS
IN CERTAIN ELECTIVE

OFFICES
Limits terms  by prohibiting incumbents
who have held the same elective office
for the preceding eight years from ap
pearing  on the ballot for election to
that  offhze.  Offices covered are: Florida
Representative and Senator, Lieutenant
Governor, Florida Cabinet,  and U.S. Sen-
ator and Representative. Terms of of-

fice beginning before amendment ap
pruval  are not coullted.
[41 We have consbed  section  101.161

to require that “the ballot be fair and ad-
vise the voter sufficiently to enable him
intelligently to east  his ballot” Askew u.
Fkestonc, 421 So.!kl 151, 155 (Pla1982)
(emphasis omitted) (quoting Hill t).  Milan-
&r, 72 So&l 796, 798 (Fla.1954)).  The
ballot title and summary must state %I
clear and  unambiguous language the chief
purpose of the measure.”  Askew w.  fire-
stuns,  421 S&d  at 155. However, it need
not explain every detail or ramification of
the proposed amendment. Cawull 0. fire-
stone, 497 So.2d  l204,  1205 (Flr1986);
Gmee  w.  Inir#rm  422 Sa.Zd  at 305; Mia-
mi  Ddpkins  Ltd a. Metropolitan Dadt
County, 394 802d 981, 987 (Fla1981).

151  The chief purpose of the proposad
amendment is to  limit the terms  of incum
bents  in certain elective offices. The pro
pod seeks to achieve this, as the ballot
summary indicates,  by prohibiting an in-
cumbent who has held the office  for the
preceding eight yesrs  from apmg on
the ballot for reelection. The language of
the sum~mary  and ballot title are clear and
unarnbigubus.  The summary identifies the
offices affected. .

- 161 Opponents of the proposed amend-
ment argue that the ballot summary is
invalid because it’ does not advise voters
that there are presently no limits  on the
terms of the affected offices and does not
reveal that the proposed amendment con-
tains a severability clause. A ballot  sum-
mary my  he defective if it omim material
fscb  necesaaq  to  make the summary not
misleading. See Askew  u. Arcstone, 421
SoAd at-  158 (Ehrhch,  J., concurring).
However, we do not find the  failure to
indicate  the current lack of tam  limits ti
be misleading. This is not a siuration  in
which the ballot summary conceals a con-
flict with an existing provision. There is
no existing constitutional provision impos
ing a different limitation on teims of office,
In effect, this proposed amendment writes
on a clean  slate. Furthermore, we do not
fmd the lack of reference to the sevembili-
ty  provision to be misleading. We have
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approved other ballot summaries that did
not refer to sevvabihty pmvisions  in the
pmposed  amendments. See In re Ad&o-
v Opinion to the Attorny General-
Homestead Vahation  Limitation. 581
SoBd  586 (Fla.1991);  In 7e Advisory Opin-
ion to the Attorney  &mval,  Limitation

Damagtw  in Civil Ac-
horn, 520 So.2d 284 (FlalQg3).

Accordingly, we hold that the initiatie
petition and pmpaed ballot summary meet
the requiremen&  of article XI, section 3 of
the Florida Constitntion,  and section lOl.-
161, Florida Statutes (1989). Thii opinion
should not be construed BS favoring or
opposing the pspsage  of thii proposed
amendment .

It is’s0 ordered

SHAW, CJ. and MCDONALD,
BARKETT  and FfARDING,  JJ., concur.

OVRRTON.  J.. cc&um in part and
dissents in pi-t  with an opinion, in which
KOGAN,  J., concurs.

KOGAN, J., eoncurs  in part and dissents
in par& with an opinion.

OVEFTON,  Justice, cmcuming  in part
and dissenting in part

My &agreement with the majority opiu-
ion is with its failure to  address the ques-
tion of whether the  limitation of terms  for
United States Representatives and United
Stabs  Senators is iu violation of article I,
sections 2 and 3, of the Constitution of the
United  States.

Contrary to the  majo@,  I fmd  that we
sre mandated by the Florida Constitution,
specifically,  article IV, section 10, to consid-
er the validity of an initiative petition that
is presented to the voters under article XI,
section 3. Article IV, se&on 10, of the
Florida Constitution, states that we should
consider “the validity  of any initiative peti-
tion circulated pursuant to Section 3 of
Mcie  XI.” Granted, we must consider
whether the proposed amendment and the
ballot title and summary comply with arti-
cle XI, section 3, of the Florida Constitu-
tion, and section 101.161, Florida Statutes
(1989). However, I find that those provi-
sions do not limit our responsibility in con-

sidering whether or not the proposed
amendment to this constitution meets con-
stitutional requirements of validitg  under
the Constitution of the United States. A
reasonable inuxpretation  of article III, see-
tion 10, requires a eonstnbion  that tnan-
dates our consideration of this question,
particulsrly  in view of the prior case law of
tbiscourL

This Court has previously recognized
that we have the responsibility to consider
a facial violation of the Constitution of the
United Stati  ln proposed  amendmenm  to
o u r  constitntion.  I n  Gmy v.  Winlhmp,
115 Fla 721,156 So. 270 (19343, and &zy
Y. Mom, 115,Fh~  701,156 So. 262 (1934), we
considered violations of the United States
Constitution before allowing a proposed
amendment to’ our state constitution to be
placed on the ballot In doing so. we stat-
td: ‘.

If a proposed amendment to the state
Cmstitution  by its terms specifically and
necessarily  violates a command or limits-
tion of the Federal Constitution, a minis-
terial duty of sn administrative officer,
that is a part of the prescribed legal
procedure for submitting such proposed
amendment to the electorate of the state
for adoption or rejection, may be en-
joined at tbe suit of proper parties in
order to avoid the expense of submission,
when the amendment, if adopted, would
palpably violate the paramount law and
would inevitably be futile and nugatory
and ineapsble  of beiig  made operative
under any conditions or circumstances.

Winthop, 115 Rla. at 726-27, 156 So. at
fl2. Subsequent to our adoption of the
1963 Constitution, we again acknowledged
that responsibiity  in Weber  21. Snati~,
338 S&d  819, 821 (Fla.1976),  stating that
the citizens of Florida “have a right to
change, abrogate or modify [the Florida
Constitution] in any manner they see fit so
long BS they keep within  the confines of the
Federal Constitution.” To accept the con-
struction of the majority means that we
should wait until after the  election to ad-
dress a strictly legal issue. A review at
this time, should thii legal issue be re-
solved adverse to the proponents of the
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amendment  would save  both proponents
and opponents of the amendment consider-
able expense and the considerable  expense
to the state of a futile election. To allow
the  pwple  to vote and then, if adopted,
hold the provision uncenstitutional  on its
face perpetuates a fraud on the  voting pub
lit. I find that both our consti~tion and
wse law recognizes our authority to re
solve thii stictly legal issue now, without
further court procee&gs.  The Waahmg-
ton  Supreme Court’s decision in kugnc of
W- Voters v. Munroe,  No. 5843h9
(Wash.  Aug. SO, Ml),  is  not persuasive.
The Washington  Supreme Court  refused to
addnss the question lnx~use  the issues
were complex and the  eotvt  would have to
decide  the  we without adequate time for
briefing, argument, and deliberation. I
note that the Washington Supreme Court
wan under considembly  greater time eon-
stitsthanweareinthiscase.  Itwas
forced to make  a de&ion approximately
sixty days before the election. We, on the
other hand, have this  matter before us a
year before the elf&on. # ;4

The question is a straight legal question
and I fmd that the public is entitled to
know  the answer before memk&  of the
public, ss  well as public entities, expend
funds  and energy to have an election on a
proposal #at may be unconstitutional. De
c&g it now would further judicial econo
my. If this Court believes that additional
briefing and argument are newssary,  then
that should be done. We should address
and decide the question, not put it off.

The question of the limitation  of terms
for federal officials is a signifkmt  one and,
although it has not directly addwzssed  this
question, the United States  Supreme Court
has,  in related csses,  indicated  that this
type of limitation on a candidate for the

4.  The qualfficalions provisions contained in or-
title I. scction.s  2 and 3. of the United Stat-
constitution. t-ad as followx

SECTION 2....
No pcmn  AaIl be L  Rcpt-esentativc  who

shall not have  attained to tbc Age of twenty
he YCUS,  and been  seven Years a Citizen of
the United States.  and who shall not, when
elected.  be an iwhabitant  of that State in
which  he shall be chosen.

United States Senam or the House of Bep
reset&t&s  is unconstitutional.

This state has already been told that it
cannot put any limitations on candidates
for federal offices. In Stack A Adarns,
315 FSupp.  1295 (N.D.Fla1970),  the Unit-
ed Stateg District Court enjoined tbe State
of Florida from holding an election for the
United Stabs  House of Representatives be-
-use a Florida statute had disqualiied
incumbent skte officeholders fmm running
for federal offices. That court found that
our resign-&run ststute  conflicted with
the quahfkation  clause of the federal con
stitution.  We, in State CT d Davis  F
Adams, 238  Sa.2d  415  (Fla.1970),  disagreed
with  the United States District Cow be
lieving that the S&h  of Florida could in+
paste that type  of restriction on its state
officeholders. Recognizing  the dispute k
tween  the United States  District hurt  de
ciaion and our decision, we agreed, consist-
ent with  the United  States District Ceurt’s
decision in Stack, to temporarily stay we-
other congressional election and expressed
our concerns for comity, equity,. and fair-
ness. Justice Black, in considering that
stay, agreed with the  United States Diitict
Court  and found, in Davis  v.  Adams, 400
U.S.<  1203, 91 S.Ct  1, 27 L.Ed.2d  20 (1970)
that Florida’s resign-tirun  statute violated

the  federal constltutlon~  and that, under
those circumstances, the  election should
not be held until all the  parties were given
an oppotinity  to qualify  and run for that
federal office.

Next, the United States Supreme Court
explained in Powell v. McConack,  395
U.S. 486, 89 S.Ct. 1944, 23 L.Ed.2d  491
(19691,  that the qualification provisions set
forth in article I, sections 2 and 3, of the
United States Constitution 4 are exclusive
and caunot  be expanded without amending
the United States Constitution. In Powell,

SECI-ION  3....
.--.
No Pcman shall be a Senator who shall not

have attained to the ~gc of thirty years.  and
ban nine Years a Citizen of the United States.
rind  who shall no&  when elected, be an fnhab
itant of that  State for which he shall be cho
sell.
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a congressman, A&m Clayton Powell, had
ken elected to represent New York in the
United States Congress. The House of
Representatives refused to seat him be
ause  a congressional investigation in the
previous term concludd  that Powell had
misrepr~1&4  travel expenses and may
have made illegal salary payments to his
wife. The United States  Supreme Court
direcmd  that Powell be seati: In doing
so, the Court concluded that ‘the Con&u-
tion leaves the [Congress] without authori-
ty to ez-du.de  any pemon,  duly elected  by
his constituents, who meets all the require
menta  for membership  expressly prescrii
in the Constitutioa”  295 U.S. at 522, 89
S.Ct at 1964 (footmoW omitted). Just as
Congress had no authorby  to exclude a
person  who has “all the requirements for
membership expressly prescrii in the
Chtstitution,”  the State of Florida, through
its  Constitution, also lacks the authority to
exclude a person by placing an addliional

qualifmtion  on his or her ability to seek
that office.

invalid. I should note that, if the initiative
petition applied only to state officeholders,
I would agree that it would be a valid
initiative petition and would not violate sin-
gle subject principles for the reasons ex-
pressed by the majority.

KOGAN, Y.,  concurs.
KOGAN, Justice, concurring in part,

dissenting in *
The singlMubjt?ct  rtfgZiP%IIeUt  contained

in article XI, section 3 of the Plorida  Con-
stitution states that

any . . . revision  or amendment shall em-
brace but one subject pnd  matter directly
connecti  therewith.

I find that  the qualifi4ons  prov&is  h
the Constitotion  of the Uniu3d States  are
exclusive and cannot be expanded. To hold
otherwise would allow the Uniti S@tes
Senati and the United Stati House of
Representatives  to be composed of perrsons
with differing qualifications, and states
with a Uxdtation  on the terms might fmd
their representation in these two bodies
unequal because of the seniority system
that operaks  under those legislative bod-
ies’ rules.

I The issue of severability of the congres-
sional offeeholders from the state offloe
holders, although mentioned in some of the
briefs, has not been fully addressed and,
consequently, should be addressed in sup
plemental  briefs. Preliminarily at least, I
would fmd that this Court has no authority
to  sever the provisions in this  petition, and,
accordingly, I would conclude that the pro
posed initiative petition must be declared

Art XI.  5  3.  Fk  Cone  AB  the  majority
correctly notes, we traditionally have stati
ed that this constitutional provision re
quires  an initiative to contain a logical and
natural “oneness  of purpose.” E.g., Fine
v. Jb3stonc,  M B  So.2d  984  Fla.19941.
However, the erratic nature of our own
case law consWuing  article XI, section 3
shows just how vague and malleable this
“oneness” stzmdd  is.. What may be “one
ness”  to one person  might aeem a crazy
quilt of disparate topics to another. “On*
~etss,”  like beauty, is in the eye of the
beholder; and our conception of “oneness”
thus has changed every time new members
have come ontD this CourL

I think the only proper way to resolve
this issue is by loolong  to the fundamental
policies underlying article XI, section 9.
Why was the singlpsubject  clause put into
this provision?

The obvious and unmistakable purpose
underlying article XI, section 3 is to t-e
serve to the voters the  prerogative to sepa-
rately  decide discrete issues. Therefore,
one way of deciding  the question before US
today is to determine whether the proposed
initiative cor~bins  more than one sepamte
issue about which voters might differ6 In
other words. is there at least one discrete,

5. I do not rmggea  that an initiative contains and workable proposals. If so.  the component
multiple subjects  if  twwmblc  vo1u-s  migbht dis- is dierctc  and not intcgraL If the disqrccmcnt
agvx  with ylme integral comportcur  by which is about a matter that cannot be stvered  UrithOUt
t h e  initiotivc  rrchicves  i t s  pm Rather, rcndcrjrtg  the remainder absurd, then the initia-
such diagrmncnt  musr  be abut matters  that, tive musr  stand or fall ar a tit when put to the
if severed, would lcavc at least  two complerc voters.

17
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severable portion of the ballot language
that reasonable voters  L might reject if giv-
en the choice, even while accepting the
remainder of tbe ballot language? If the
answer is yes, then this Court  must find
that the initiative contains more than one
subject and lacks “oneness.” Accord Ev-
ans v. Fsrwcmc.  457 SoAd  1351, 1354 (Fla.
1 9 8 4 ) .

The policy underlying thii requirement is
self-eident  Where &nable voters may
differ, then the voters should  not be placed
in the position of acceptig  an all-ornotb-
ing grabbag  initiative. Each discrete issue
should be plaoed  separately on the ballot so
that voters can exercise their fraachiie  in a
meaningful way. No person should be r+
quired  to  vote for aometbing  repugnant
simply because it is attached to something
desirable. Nor should any interest group
be given the power to “sweeten  the pot” by
obscuring a divisive  issue  behind separate
matters about which  there  is widespread
agnement  Accod  Eva%  v .  Fin&one.

I believe the present  initiative  clearly and
umnistakably  violates these pr%&pies,  ren-
deriug it conclusively defective. Here, the
ioters  of F’lorida are being ask@  --to  ap
prove or disapprove an initiative ticsigned
to limit the terms  of persons who hold
public office at many different levels of
government Under the proposed ballot
language, the voter  can  only decide to limit
all, or limit none. Those  voters who might
desire, for example, to limit the terms of
state legislators but not members of Con-
gress have no meaniugful way to make thii
choice, even though there are many valid
reasons  for taking such a position.

For example, voters might decide that
the advantiges  outweigh the disadvan-
tages on the  question, of term  limitations
for state legislators. Thii  G  because the
delegations from all portions of the state
will be tie&d equally in the  statehouse.
No geographical region would suffer any
disadvantage with respect to any other re
gion.  The rules of the political game in

Tallahassee would be the same for every-
one. I

However, a substantial number of rea-
aonable  voters might decide that a similar
limitation on the congressional delegation
should be rejected  because it would weaken I
Florida’s effectiveness in Congress. This
could occur, for example, if other states
refuse to follow Florida’s lead in limitiug
the terms of their congregsional  delega- Q
tions.  Hecause  of the seniority require
merits  needed to obtain key committee ap
pointments  and &a&an&@ in Congress,
norida  thus could be placed at a gross I
didvantsge with  respxt  to other sbtes.
In effect, Florida would relegate ita delega-
tion to a perpetual “juniofl status  that
could deprive Florida of the clout other 8
states would be able to obtain simply by
climbing the seniority ladder.

These are valid differences of opinion
that reasonable voters would entertain. I I
believe my conclusions are especially com-
pelling in light of the fact that Washington
state  votes recently rejected a+  simiti
term-limitation proposal in part because it I
would have mused the state to lose the
substantial  clout it now enjoys in Congress.
As eveuone  knows, the  present Speaker of
tbe House  of Representatives is from 8
.~shmgton  state, and the state has other ’
senior congressional delegates whose politi-
cal strength provides Wash&ton  state
with a significant  advantage, even over I
some more populous states.

Finally, I agree with the majority’s hold-
ing regarding the ballot summary and title.
However, 1 do have some reservations 8
about this particular summary. The voters
would have been far better served if the
summary explained both the current state
of affairs and the changes proposed I i
concur with the result reached by the ma-
jority on this question primarily tiuse  I
believe it is reasonable to conclude that
most voters know or c8n infer from the
ballot language what the present state of

a

affairs is. Were this  not true, I would not

6. ObViOualy.  the  role  of this CoUn is not to
determine how the  MV  will gq  but merely
whether at  lcpn one reasonable and legitimate

concur with the majority on thii question.

controversy Might exist that voters should de-
c ide  separa te ly  f rom the  rep
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IN RE FORFEITURE OF 1969 PIPER NAVAJO IQ-  233
CIrtrrm had m CFh.  1992)

For the foregoing reasons, I would hold
that the provd ballot language violates
the single-subject requirement and cannot
be placed on the ballot in its present  form.

3. Constitutional Law -258(1)
Due process requires that penal stat-

ute shall not be unreasonable, arbitrpry,  or
capricious, and themfore  cow must de
tern-he  that means selected by legislature
bear reasonable and substantial relation to
purpose sought to he attained. U.S.C.A.
Cm&Amends. 5, 11; West’s F.S.A. Conk
h-t. 1,  p  9.

in re FORFEITURE OF 1969 PIPER NA-
VAJO, MODEL PA-31-310,  S/Xal-
395, US. REGISTRATON  N-X?l?G.

No. 77076.

Supreme hurt  of Florida.

Jan. 21992.

Countg  sheriff brought action seeking
to forfeit a&aft with fuel tanks that did
not conform to  Fedd Aviation Adminis-
trat ion (FM) n2gulations.  The C&it
conrt,  Broward  County, Consmnce  R. Nu-
tarp,  J., ruled that forfeiture statute was
unconstitutiond,  and appeal WBS taken.
The District Court of Appeal, 570 So.2d
1357, affinned. On review, the Supreme
Court, BarketL,  J.. held that statute pennit-
tiug forfeiture of aircraft  with fuel tanks
that do not comply with FAA  regulations
violated due process.

Mfirmed.

X.  Constitutional Law *274(1)
In considering  whether statute violates

substantive due process,  basic test is
whether state epn  justify infringement of
its legislative a&&y  upon personal rights
and liberties. US.CA  ConstAmer&  5,
14.

2 .  Cr imina l  Law -5
When legislature enacts penal statutes

under authority of state’s  police power, leg-
islature’s power is confined  to those acts
which reasonably may be constued  as ex-
pedient for protection of public health,
safety, and welfare. West’s F.SA  Const.
Art 1, 8 9.

4. Aviation g=l8
Statute prohiiiting  possession of air-

craft equipped with fuel tanks that do not
conform to Federal Aviation Admiuisti-
tion (FM) regulations  by assuring  con-
formity with FAA regulations for purpose
of public safety, wss within legislative
province. West’s F.SA  4 330.4Q  West’s
F.S.A. Const  Art  1, 8 9; Feded Aviation
A c t  o f  1958, 5 Sol(a),  4 9  App.U.S.CA
f 1421b).

5. Aviation *8
Constitutional Lan  *SOS

Statute permitting forfeiture of air-
craft with  fuel tanks that do not comply
with Federal Aviation Administition
(FAA) regulations viol&d  due process;
method chosen by legislature to prohibit
operation of aircraft with  nonconfoming
fuel tanks was not sufficiently narrowly
tailored to objective of flight safety in air
commerce to survive constitutional scruti-
ny. West’s F.S.A. &mst.  Art  1, $4 2, 9,
23; West’s F.S.A. p 330.40.

John W. Jolly, Jr, of Shailer, Purdy  &
Jolly, P.k,  Fort Luderdale,  for appellant.

Jorge L. Tabares,  Mimi, for appellee.

Robert A. Butterworth,  Atty. Gen. and
Walter M. Meginniss, ksst. Atty. Gen., Tal-
lahassee, amicus curiae.

BAREETT,  Justice.

We have for review In re  Forfeiture of
I969  Piper  Navajo ,  570  So.Zd 135’7 @‘la.
4th DCA 1990), in which the district court
declared section 330.40 of the Florida Smt-
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coutt  granted the motion over the defend- Just& may indeed be blind, but Judges
ant’s objection, thus bringing this case should not be  blinded. It is apparent that
quarely  within the clear rule ststed  in the defendant knew dl along with what
Beamon. No inquiry inte prejudice is riced- crime he was  charged and on what date  it
ed. Prejudice, in such a situation. is to be was committed. Nonetheless  he chose  to
presumed.

Furthermore, I believe that one the
stnte  began to prwent  evidence based on an
inrerurate bill of paticulam, so  that, rbeent
the impropr amendment of the bill. a judg-
ment of acquitull  would have  been  requind
&ej on what the  evidence showed, the
second  attempt to  prove the abegod  of-
fensee  wm  bamd  by the Double Jeopudy
chae In strtc  v. Ksfz  402 SoAl  11%.
1189 (Flr1981),  I stated in dissent:

One of ‘tie mat awesome powers ucr-
eised  by officiala  of the state is the pawer
of out e&e  attorneys and grand juries to
institute criminal  palings by wusing
a person  of the commission of, a crime
The exercise of suck authority its  in
motion the machinery  of the criminal  jus-
tice system aud  brings the pmwc~torial
twourcw of the state to beat  upon an
individual. The constitutional prohibition
against allowing the state  a mnd  oppor-
tunity to prove the commission of a crime
should extend to situations such as the
prcaent  mm and should be held to W-
quire that when  recusatory  pleadings up
being drafted, they k drafted comctiy.
If the proof  at trial  fails to sustain the
allegations. retrial should no more be per-
mitted on the besis  of eDrrected rllcga-
tions  than it is on the basii  of augmented
prrrof.

wait in ambush, secure in the thought
that he could deftit  the  prosecution  by
exposing a schener’s  emr of which he
wasonly~wellawam....  Them-
mmed visited the r&t upon himself  by
relying on a technic81 mistake as his eoie
defense and should not now k heard to
complaib

The same principle applies here and, in
my view, pRdudes another trial.

ALDERMAN, Chief Justice, dinting.
I agee with mat  of what is said in the

majority opinion. My only diiment is
with this Court’s finding that civcurnstances
establishing no prejudice  do not affinna-
tively  rpp~ar  in this rcEord. Instead. I wn-
cur with the findings of the trial  court  and
the district court that the  defendant  ~0%
not prejudiced by the amended statement
of p&i&am.  As stated  by Chief Judge
Let&  in his conewring  opinion in the di=
trict wufi:

493 Wit3  a t  f&t (I.etts,  CA  mncurring
spddly).

The prejudice against the  defendant did
not result from the amendment of the
statement of pa&ulus  which  did nothing
more than conform the pleading  16  a trite
fact Jready  known to the defendant.
Whnt  prrjudid the defendant rind mutt-
ed in hi conviction  was the overwhelming
evidence of hi guilt, induding a trpSa  wn-
f&on in which the defendant ftdy ahd
voluntarily admitted  his guilt. We should
not put the people of the State of Florida  to
the  expense  of a new trid for thii confti
forget because of a t&niaI defect which
has no bearing  upon hi aubatultive  rights
I amdude.  as  did Chief Judge I.&s.  tit
if we reveme  this  mnviotion,  justia  wiI1  not

be sewed.”  4# so2d at  s45  (Id.%  CJ.,
concuring  spldly).  .

X&DONALD. J, CMCUIS.

Suit was instituted to obtain injunctive
and dcdamtory relief  against the ballot ti-
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tle and summary to a proposed constitution- are asked to approve them, must be  able to
a1  amendment The Trial Court, lrEon  comprehend  sweep of each pm-1  from a
County, Ben C. Willis, J.,  entered  older fair notification in the pmpxition  itcell
upholding validity of proposed ballot title that is neither Icu  nor more extensive  than
and rummary  and, following appeal, the it appears to be. W&k F.SA. 5 101.161.
District Court of Appeal  eetified  the iaue
to be of great public importance. The Su- 4. CoMtitutiold  hw -g(l)
preme  Court, McDonald, J., held  that the The ballot title and summary to the
wlot  cue  and *ummaq  b be  pm@ p”@ ~llJtitUh-d  atmthw  pmhib
constitutional amendment prohibiting for- ltmg  former legislawm  and strtewide  ekctr
mu lf@atom snd  H&wide elect&  of& ed  offiecrs  from lobbying for two yeam
cem fmm  lobbying for two years Sollowing following vacation of offiac  unlm  they  filt

va&ion  of offiw Unkfs  they  file a finan- a financial diszloeure  do not net  out the
tial  diurt  do not set out the  chief pur- chiif  pu+  of tbe amendment eo  as to
pore of the amendment w as to give  the give the electorate fair notice of the  &ual
tleetomtt fair notice of the a&ml  change change wrought therein and, hence, are  in-
.wrought  therein and, benec,  are invalid valid sina thty neglect to &be the public
since they  &ect  to advise  the public that that there is pre#ntly  a mmplete  t-yew
thm is  -ntiy  a complete tw*ysar ban ban on lobbying before one5  agency and
on  lobbying  b&e  on& wncy and &,, ah d-t r.0  infm  the  public  bet  the
neg)w to inform  the  pubIfc that  the  &icf chief effcCt  of  the amtndment  is  to &Iii
effe  of  the  mdmeut  ir  to &Ii&, the  the  vnt tW+Ym  Tad pmbibi~on.
pmnt twwyear  total prohibition. West’s  F.SA f 101161; West’s  FU

zyyy

Cmst  Art 2. f s(e).

awaured and filed  opinion.
Overton,  J,  mcumd  and filed opinion Albtrt  J. Hadeed,  John K.  McPherson.

in wbieh  McDonald and Ebrlich,  JJ., con- and Tern’  Waod of Southem  Lcgrl  tinnsel,
eumd Inc.  Gainesvik,  for appellanu.

hrlich, J., con&  and filed opinion Jim Smith, Atty. GUL, and Erie J. Taylor,
in which Aldermrtl.  CL, and McDonald, J.,
tonwnwd.

Asst  Atty. &a.  Tall-.  for rppellsx

Adklns,  J., dinted and filed opinion. MCDONALD, Justice.
&bin  Askew,  Common Ceuse, and the

1. cormtit4!tiolul  bn -9 League  of Women Yom of FItida,  Inc.
III ordtr for a court to interfere with appeal  a trial  court order  validating the

the  right  of the people  to vote on a pm caption and summary  of a pro@  #mm&i-
posed eonst&uGod  amendmenL  the  record tUtiOd  amendment %hedUh?d  to appear  on
must show  that  the pm@  is clearly and the November 1982 gene4 election  ballot
eonoIusiwly  &&active. wwfs F,SA Ading  t o  t h e  pa&s’ joint  aUggtStiOn.

0 101.16L the First  Did  Court of Appeal  mtifitd

2. conmtitutional  lrw  b9(1)
the trial court order to be of peat  public
impotince  and to require immediate w

TIN bdot  we  and summary  for  a iution  by the Supreme tiurl wt  hve
proposed constitutional  amendment  must jurisdiction pumuant  to article V, section
State  In  cl* and unambws  laWage  3(bX5), Florida Constitution, and revemc
the chief  purpose  of the mtasure.  West’s the &aI  cou,.t  o*r.
F&A.  f 101.161.
3. Conrtitutional  Law *9(1)

In the Novemkr  1976 general election
the electorate of Florida approved adding

Lawmakers  who IR  asked to consider  sect ion 8 ,  the  “Suashine  Amendment,”  ta
ol-%itutional  changes, and tbe people who article II of the state wnstitution. Section

8
I
I 2 1
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8 deelam  a public office a public trust
which should be secure against abuse  To
that end, the section requires full. public
financial disclmure  by elected officers and
candidates for elected offioes,  provides for
loas  of pnsion  or retirement benefitr  if a
public officer  or employee is convicted of a
felonious breach of the public trust, and,
central to this appeal,  prohibits members of
the legislature and statewide elected offi-
eers  from lobbying the ir ,  former goveks-
mental boditr or agencies  for two years
following vacation of offke As this Caurt
has previously &ted: Wearly the primary
purpose for  which the Sunshine Amend-
ment ws adopted WLI  to impose stricter
stand+  on public officials so as to avoid
mnfli&  of interest” Hante  v. Smathafu,
372  soa  983,986-37  (Fla19791.

Onthenex~tothekst&4yofthcl9SZ
regukr  aaiofi  the  legislature pa=d SEn”
ate  Joint blution  1035,  the title of which
reads: “A joint rraolution  pnq=ing  an
amendment to Section 8 of Micle  II of the
state Constitution mlating.to  lobbying by
former kgisktm  and statewide tlectcd  of-
fice=” 1 SJR 1635  would amend the first
sentence of subsection s(e)  M follows:

(e) No member of the kgislatwe  or
statewide ekct.4 0fficLr  shall pemonally
rep-t  another pcrwn  or entity for
compemation  befoR  pnv  s t a t e  t&e
government body  or agency, unl~  such
an files  full and nublic  disclosure of
his  or her financial iatemm  oumuant  to. .o n (a&  m
m for a perid of
two yem following vscation  of offe

(Ma&rid  to be added underlined, material
to be d&ted  stmek  through-) The pm
posed  amendment, therefore, would remove
the absolute tweycar ban on lobbying by

1. lht lqisltrurr  can  m an7ewhmls  to
the Hate cmJsutution.  M xl. 5 1 . Fldonsr
SubtecUon  e(e)  currently providts ss follows:

(e)  No mtmber  of tbt  kgislature  or stat+
w i d e  eked o f f i i  rhtll  pimmally tcp
nttm  another pmnn  01 amity  for corn*
tatinn  before the  government  body  or agurcy
of which the mdividrul  was  an  of f icer  or
mtmbtr  for a period of two yea-s followng
vacsoon of office. No memMr  of the  Iqislr-

-

former legislator  and elected officers. re-
taining  that ban only if an affected pemon
failed  to make financial disclosure

Section 101.161, Florida Statutes WSll,
provides for submkion  to popukr  vote  of
constitutional amendments and other public
mearureg The wording of the suubsWna  of
the amendment and the ballot title must be
included in the joint resolution  and must be
prepm4 by the amendment’s  sphtor and
appmved  by the xartary  of atate f lOI.-
1 6 1 ,  FlaStit

The rubs~cm of the  amendment or other
public mgture ahall  be an explanatory
statement. not exding  75 words in
length, of the  chief  purpose  of the  meaS-
ura  The ballot titk shall  @mist  of a
rrption,  not u&ing  15 words in kngth,
by w&h ihe  memu-  ir wmmonly  r+
fermd to or spken Of.

id. (emphasis suppli~  Section 101.161
also rcpuirrr  that the subsranac  of a pi+
pbacd amundment  be in “clear and unam-
biguous language.” IntYspsetotheBe
rquircments  SIR  1035  includes the follow-
ing pro@  title and subslance:

FINANCIAL DISCLOSURE  REQUIRED
BEFORE MBBYING BY FORMER
LEGISLMORS  A N D  STATEWIDE
ELECTED OFFICERS

Prohibits former kgisktom  and statp
wide elected officers  fmm representing
other PerJons  or entities for compensation
Wore any state government body  for a
period of 2 ym  following va&ion of
office, unkss  they file full and public
dice-  of their financial inter&a.

turn  shmll  peMrvlly repram: rmtbu  per
son  or entity  for eompaution  durtng  term
Of oftict  before .ny sum  agency  other than
judicial  uibmtls. S i m i l a r  n~tnctions  o n
orher publ ic  officers  and cmploym mW  be
cstlblishtd  by law.

UR 1035 would  amend  only iht  first  stntcncc
of substcUw  Sk). leaving th?  rest of the plra.
graph intact.
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The appellants sued !Aretary  of State
Firestone, in his official cppxcity,  seeking
injunctive and doclantory  relief, to prevent
inch&n  of the pro@  title and substance
on the November ballot  They alleged,
among other things. that: 1) the ballot
summary is rquid to be ml  explanatory
stabment  of the chief purpose of the pro
paced  amendment, written  in clear  and un-
ambiguous language; 2) the instant sum-
tnmy  d&loseJ  only the pm@  addition of
handal discl~ure as a condition to after-
turn lobbying and fails to rrvesl  that the
proped  would repeal the existing. more
stringent af~tum  prohibition on lobby-
ing; and 2) the instant summary craat~
the impression  that adopting the pmpwal
would fill a void in conflict of interest pro
tectlom  instud of diluting them. The ap
pilee  algwtred that the language is elut
and unambiguous, giving fair not&  of the
intent  and purpose of the pro@  amend-
ment, and  that the prowl will, in fact.
bring former statatc  officials into line with
the true  intent of the Sunshine Amend-

two yeam  following vatdon  of his office.
It the amendment is  adopted, he could
lobby in the legislature  or elsewhere if he
file the nv financial diiasun.

Mter reeeivlng  the wmplaint  and the
-joint stipulation, Judge Willis, in an
extansive  and thoughtful order, found that
the proposed  ballot title and summary meet
the requirements of s&on  101.161.
Among other,  the murt  made the follow-
ing finding:

20. As previously noted, SIR’  1025
would achieve two purposes. F’imt, it
would eliminate the limited lobbying pro
bibition  against a former legislator from
lobbying in the legislature, and a former
sat&de officer from lobbying in the
body or agency of which he was an offi-
cer or member for a pried of two yfsn
following hi Icaving  office Sewnd,  it
would impose an absolute prohibition to
those  officers from lobbying in any
government body or agency for the tww
year period following vacation  of the of-
fice, unless such persons hid the finan-
cial diiloxure  required of incumbents or
candidates. Under the praaent  law, a
former legislator could lobby in any state
agency or body  except the legislature
without financial disclosure during the

Askew v. Fkttone,  case no. 82-ml
(Fla2d Cir.Ct.  01%  6,  1982). slip op. at &9.
The court went on to mte that the

inquiry of this  Court is  limited to whether
or sot the  “su~ce”  has clearly  misted
the mark  of fumisbing the elactomte  of
an  explaaatoty  statement in cJear  and
unambiguous haguq!  of the chief  pur-
pmofthemxsurc  Idoaotfiadthat
this is  cJ~ly  and wndusJvtJy  shown. I t
ix quite ttue that the Sunshine Amend-
ment sought and achkvixl mo1-2  than C
naackl  disciosum  of public officials. It
dull with detenwnce  of option  and
anflicting  intent  Sulmection  (e) is di-
mtad  toward curbing of &led infiu-
enoe  peddling, by setting a limited lobby-
ing quarantine on former offiaem  for a
twtbyaar  period following their laaving
off- However, i t  was  not  gemral
quarantine, but it permitted uninhibited
lobbying in most areas dthout  dllosure
of intmEts  which might be mnflicting.
The ameadmeat  is not  a repcrl.  but a
mdfimtion  of thaw rqttJatians, relax-
ing some rquiremeats  and impiag 0th
M not pnwiously made  I do not  iind
that the failore  to state the  roJa.xatJoa  of
the airrolute  JimJted bm on Jobbyinp  hu
madenxi  the au&an=  inadeqwtc  to ex-
plain the chief puw of the  mtssure

Id. at 9-10 (empbaais  supplied). After am
ful delibzratlon,  we fmd no factual b&s  for
the trial a~rt’s  ruling and hold that he
reached  the wrong  conclusion and that hi
order must be rcvmed.

[l, 21 In ordar  for a court to  intufvc
withtberightufthepqJlctow~oar
pmpord ~mstitutioaal amendmebt  the rcc
ord must ahow  thmt the pmpasal  is-clearly
a n d  concluaivdy  ddeetlve. Wekr  v.
Smsthus, 338 SoAl  819 (Fla1976).  digilp
proved  on other grounds sub nom Fhridians
Against Casino Xdreover  v. Lc t’s Help Flor-
ida. 369 So2d 237 (Fla.1978). As previously
stated. section 101.161 squires  that the bal-
lot title and summary for a proposed mnati-

1 23
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tutional  amendment state in clear  and un- comprehend  the sweep of each propoaa)
ambiguous language the  chief purpose of from  a fair notifiution  in the  proposition
the meawre.  The requirement for pfp itself that it is neither I- nor mom exten-
posed constitutional amendment ballots is dve  than  it appcw to be.”  Smatbers  v.
the same Ed for all ballots, Le., Smith, 338 S&l IFL5,829  (Fle1976).

that the voter should not be misled and
that he have an opportunity to know and [4] Section 8 embodies  four important
be on notice as ta the pm@tion  on state concerns: The public’s right to know
whichheistocasthivote.... ~11  tit M off~cial’s interey  the detemnos of cor-
the Constitution rppuims  or that the law ruption  and conflicting inter&,  the a~
compels or ought to  compel  is that the ation  of public ~nfidenee  in stab2 oftCi&
voter have noti  of that which he must and mismnce  in detecting  and pmsearting
deeide. _.  . What tie  hw  requires -is offkids  who have vioiati  the law. Plan&?
that the b$Iot  be fair v.  Gmwdtz,  575 F2d  1119, 1134  (5th cir.
vokr  ruificiently  to en&e  him  int&- 1979), cvt den;&  439 U.S. 1129.  99 S.Ct
gently to  cgst  hi5 ballot 1047,59  LEda 90 (1979). Subsaction s(e)

Hill v. hand’er,  72 So&i  796, ?ss (Fia1934) was designed qmcifi~)y  to pnsvent  tha~e
(emphasis  s u p p l i e d ) . who have plenary  budgetary and sWut&

[3] Simply put.  tbt  ballot must give the ry control over the affaim of public agen-

voter fair noti  of tht d&ion he must, ties  from potentis))y  influencing agency

make.  Bfhmi  Dolphins, Ltd. v. Metipli- decisions (or giving the appearmoc  of
tm Dade &lmtJ; W S&d  981 (Wa1981). having an influence)  when they appear
We find that the  ptmpd  title and sub before the agerid as compensated  adV*
stance do not mt  out the chief purpose  of me3  for OtbeK
tht amendment so as  to give the elate Afye~  v. Hawkins 362 %?d  9% 930  (Fh
fair notie  of the  actual &ange  in su&- 1978)!  1Le i t  stands.  sution  We) prt-
tion 8(e) mught by SJR  1035. While tbe eludes  lobbying a former body or agency  for
wisdom of a pmm amendment is not a two ytllm  II&r  an affect&d  ma Iuves
matter for our review, We&r v..Smatbem, office  The ballot summary  negigtr  to ad-
we are reminded that the “proposrl  of vise the  public thst  there is plrrcntly  a
amendments to the &stiWou  is a highly complete two-yut ban on lobbying before
importrut  fumtioa of jpvemmtnt. that one’s agency and, while it does  squire  the
should be wormed with the grsatcpt  EU- filing of finandr) disclosure  before anyone
tninty,  effitkaey, a r t  a n d  deliberation.” may appear before any  agency for the two
Cmmford  v.  GilEMst;  64 Fla  41,54,59 So. years sfter leaving office, the amendment’s
963, 968 (1922)?  We titermu  that “Law- chief effect is to aboliih  the present tW@
makers who are asked to d constitu- year  total prohibition. Although the sum-
tional  changes.  and  the peopk  wbo are mary  indicates that the amendment is a. .
aeked.to  approve tbeq must bt ablt to restriction on one’s lobbying aotivitres,  Ule I
Z The  ap@a~U~  quote  Justiez Roberts in dis- have  ken  pmptly  ptssd.  and WC do  not dis-

sant to Wtbcr  v. Smttbus.  333 SbZd  at 831: turb  t h a t  f i n d i n g
“wherean ammdmmt  is by I&titive  RCJP
hluon  *,. thm  ut  ahways  puhlk  hurinp, 3 . We note the bus  debate  where  Repmenta-
c o m m i t t e e  s t u d i e s .  a n d  public  d e b a t e  i n  dwd- tin Ratchdor  made  an  dqumt  plea  for  not 1’
Oping  the format  Of  the M..  ,*  They. . . ~.  . .~.~.  ._. p a s s i n g  t h e  jomt  fesolution.  r e m i n d i n g  his  COI-
cnnrge  tnac  toe ~~tacure  vmmtm cm nnw
of legislatively m amendments. 8s  dc-
scribed by Justice Robert.  hy  wsiog  SIR
1035  on the n#t  to the last  day  of the session
“without prrw  public not%  without opponu-
nity for public  input, without reference to Icgir
lativc  committees for study, and  with ltss than
five minutes of dclihcrrtlon  and debate in each
chamber.” 'Iht  trial court found SJR  1035 to

leagues  of the public’s interes:  in the  Sunshine
Amendment  end  warning  them  atat  the im-
portallct  of Pppcamnces.  fransclipt  of Tap
of House Debate an  YR  1035. Mar. 17.  1982.  at
34.  In  resp~nrr  Representative Richmond
SINed  that cht  1&loture was more cwcemtd
with righting wmng~  than with l ppwnces.
Id. at 4.
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amendment actually gives incumbent office
holders. upon filing a financial disclosure
statement. a right fo immediately mm-
mence  lobbying before  their former agen-
cies which is pmntly  precluded.’ The
problem, themfore.  IieJ not with what the
summary says, but, rather. with what it
does  not say.

the true  purpose  and -n&g of s&ion  8
in its entirety. Public financial dilwun  is
needed to assure the muntability  of state
offiocm  and is the Tut  of section  B

Had  SJB lw5 not been an amendment to

But.

an existing provision. if it bad been a total-
ly new provision, its ballot summary and
title would probably have  been  permissible
The change to subctiun  8(e)  is as  stated,
but the -ted  change is only incidenti to

act with extreme care, caution. and re.
straint  before it removes a constitutional

It is  so ordemd.

amendment from the vote of the *la
Nevertheless. it is clear snd  mnvincing to
us that the ballot language mntid in
SIR 10% is w misleading to the public
mnoeming mat&al changes  to an existing

NO MOTION FOR REHEARING WILL

constitutional provision that this  remedial
action must he tien. We therefore find

BE ALMWED.

SIR 1085  invalid The trial court order ia
reved.  and we order that the ballot mp-
tion and summary inoluded  in SIR 1626  be
stricken from the November 1882  general
election ballot

in subsedion  (e). section  8 also expm
another viti  conoam-the  ban on lobbying.
The ballot summary fails to gbe  fair notice
of an exception  to a prwent  prohibition.

If the IegisIaturr  feels  that  the  present
prohibition against appearing before one’s
former colleagues is wrong, it is appropriate
for that body to  pass a joint r&ution  and
to ask the citizens to modiiy  that prohibi-
tion. But such a ebange  must stand on its
own merits and not be d&tired  as some-
thing else The purpose  of section 101.161
istoPsruretllattheel#torateisdviXdof
the true meaning, and ramifications, of an

ALDERMAN, CJ,  concurs.

BOYD, J.,  concur with an opinion
OVERTGN.  f.. mncurs  with an opinion

with which MCDONALD and EI-IF&LICI-I.
JJ.,  eoncur.

EHRLICH,  J-,  cOncurs  with an opinion
with which ALDERMAN, CJ., and Mc-
DONALD, J., c~acur.

ADKINS, J., dints with an opinion.

BOYD, Just&.  concurring specially.
Nothing in the government of this stabs

amendment. A prolmed  amendment can- or nation is more importtlnt  than amending
not fly under faIa?  e~tors; this  one dm our state and f&ml constitutions The
The b&en  of infarmiug the public should law rcquircs  that kfore  voting a dtixen
not fall oniy on the  press  and opponents of must be able to lam from the  prod
the meawre-the  baIlot titIe  and summary question and explanation what the anticipa-
must do tbii ted results will be.

Fair notioe in terms of a ballot summary In the propwed  amendment oDusidered
must be actual notice  cunsistiag  of a dear hero a voter would think a limitation is to
and unambiguous explanation of the meas- be placed upon l@latirs  for the first time
ure’s chief purpose. The chief purpose of to prohibit lobbying that body for two years
SJR 1685  is to remove the tw+yesr  ban on after leaving office and permitting it if
lobbying by former legislators and elected they file financial dilosure.  In fact,  the
officers. The baIlot  summary, however, present Florida Constitution prohibits lob
does not adequately reflect that purpose bylng  the Legislature for two years  after
and, themfore,  does not atisfy  the require- leaving office. A person  who may vote to
ments of section 101.161. The Court must adopt the amendment for the purpose of

4. We note that  Q  11.045.  Flo.Star.  (1981). sets
requirements  on those  Who  would  lobby the

legirlatun  itself.

8
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limiting lobbying by legislators will actually
achieve directly  opposite resull~  in remov-
ing the prewnt  lobbying ban.

When questions are presented to voters
courts  should not nmove such isoues from
the ballot  without oompelling  constitutional
reasons. I do not f4 there is a lawful
basis to dissent and, with reluctpnce,  I mn-
cur in the majority opinion to remove the
proposed amendment fmm  the November
1982 general election ballot

OVERTON,  Justice, concurring @ally.
I concur with the majority opinion and

agree that the Wet language opndusively
m&ads  the public concerning material
ohangespntined  in the propc+ed constitu-
tional aibendmenL

I am,  howevu,  oonoemed  with the sub
atantid power this Court is exercising in
removing fmm  the ballot a mnstitutional
amendment which has been placed there by
the legdatum of thii  stats  on a vote of  29
to6inthe~aateand96to15inthehou~
Because of the defective ballot language,
the public is  now prohibited frnm  voting on
thii amendment Infringing on the p+
plc’s right to vo& on an amendment is  a
power this court  should use only where the
record clearly and convincingly &ablish=
that the public is being misled on material
elements of the amendment It con-
me that the public is being denitd  the op
portunity  to vote because  no process has
been estahliihed  to correct  misleading bal-
lot language in sufficient time to change
the language

To avoid future situations in which this
Court may again have to exerriv  this ex-
traordiv  power of striking an amend-
ment from the ballot due to misleading
ballot language, the legislature and this
Court should devise a process whereby mis-
leading language cBn  be  challenged and cm-
re&d  in sufficient time to allow a vote on
the proposal.

Since our constitution requires that
amendments and r~&ions  be f&d  with  the
secretary of sute  at least  ninety days prior
to the designated election date, I suggest
that a p-  be established by the legisla-

ture to afford those who desire to challenge
the ballot language to  lx able U,  do so
within thirty days of the filing of the
amendment or-revision. This Court should

8

then create an expedited  prooess  whereby
such challenge3  wn be settled within thiiy
daya  of the  filing of the challenge In this
pmetss  a means should be provided for the I

oometion of def&ve  ballot  language so
that the ektion  on the pro& may p

,

cd-.
This Court  &ould  do everything &ble I,!

to coopmtc in wtabliihing  such  a pmctsa  .
80  that we may etiminrte the n4ty  for
this Cow  to again have to deny the  people
arighttovoteonthemeritsofaw~~- I
tional  propwith  due to faulty ballot  ian-
guava The power to  remove tin  amand-
merit  or rcvisioa  from the bllot  is too gnat
to tide  soolely  in  the few memkrs  of this I

-

MCDONALD  md EHRLICH,  JJ., mneur.

EHRLICH, Justice, concurring. 3
I join  in the opinion of the tiurt  with

the additional eommenta

Appzlke  in his brief says  %bnted,
them is a tmdeoff,  but in giving up the I
toti  ttan  to lobby  before their former agen-
cy for two y~5,  the legislature hss  gained
something  valuable  in  return.”  Appellee’s
Brief at 12 (Emphasis supplied.) The bal- It
lot summary accmately dmbes  one-half
of the “trad~ff,”  namely, that former of-
fio~ hold-  would be banned  from lobbying
or representing aomeone  kfore  nil state 8
bodiw  and agencies unless they file full
diiaures of their financial interests with
the Seaetary  of State. But by appellee’s
e~unael’s  ~andii admission  during oral  argu- I
merit,  the ballot summary  does not disclose
the other half of the “traddf,” namely,
giving  up the t&al  ban to lobby before the
former agency for two ycrrs.  The chief
purpose of the amendment is the  “trade 1

off’ and  the failure of the ballot summary
to state  the full “tradfieff is a failure to
comply with the mandatory requirements of
section 101.161, Florida Statutes (1981), and
hence the ballot summary is fatally defec-
tive.

26 I
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The same deficiency in the ballot summa- forth in the ballot summary. Although
ry causez3  it to be mislaading. In my opin- there may be multiple puv in the con-
ion the proposed ballot summary is decep stitutional amendment, it would be impmc-
tive, because although it contains an also tical  to list all the purposn;  iather, it h the
lutely true statement. it omits to state a chief purpose that must be stated, In the
matvial  fact necfsq  in order Q make original Sunshine Amendment u paa by
the statement made not misleading. If the the people, its ‘chief pu+”  w= fmancisl
ballot summary had mntained the words disclosure. It is  not only reasonable, but
“and deletes flom  the Constitution the ab logical, to say that the “chief purpose” of
solute ban against such representation dur- the proposed amendment is “financial  dii
ing such twwyaar  perifl  or words to that closure.” This  givts  “fair notice” that the
effeeL  the ballot summsry  would have fair- Sunshine Amendment is tinr &an&.
ly complied with sectinn lOL161,  Florida

” Y

Ststuti  (1981), and would not have been We w required to uphold the action of

misleading.
the legislature if there is any reasonable

I do not intend to imply that the framem
theory  on which it can be dew.

of the  joint rc~olution  and those members The rnajorlty  anems to ignore article II.
of the  legislatun  who voted for it inten- section 3! Florida Constitution, which p

tionally  set out to mislead or deceive the hibits  one branch of government from exer-

vote=  That is undoubtedly not the cam. cising  any powem  appertaining to another,
AI1  I say is that the end rf&t of their unless expressly  pmvidad  in the Constltu-

well-intentioned efforts was not in oomph- tion. The legislature has full Rower to en-
ancc  with  section lOL161, Florida Statutes act measum  such as se&on  101.161, Florl-
(1981). da staLlti?s  (1981), tc regulate tbe form  of

Mr. Just&  Adkins  ends hi dint with  a
the ballot; including the contents of sum

rousing clarion call that  the people should
marks o f  prowls  f o r  amstitutional

bc allowed to vote on tbe pmpoaal. I join
change

with him in the belief that the people ought Tbe majority opinion seems to impute
to be  able to vote on amendments to their fraud and deceit to the legislature But aI1
constitution. I differ with him in that I the legislature is required to do, under its
believe that the mar&&e of the legislature statute, is give “fair notice” of the contents

exp& in  dn 10~161, firida  stat-  o f  t h e  amendment  T h e  SummW  i s  not
utes  (1981), WBJ not mmplied  with here for challenged for failing to provide details of

the reasons exp4 above and in the the proposed amendment In Hill v. hfhn-

C4~urt’5 opinion, and hence the proposed det,  72 k&l 796 (Flr1954),  we held that
amendment should not be on the ballot the whole proposal did not hsve  to be print-

This by no means foredosa  a future legis- ed on the ballot. We also raid  that a ~IV
lature  from submitting to the people the -1 need not bc extensively explained  in
proposed constitutional amendment so  long the voting booth. Miami &&&us v. Metm
IS the ballot title and ballot substance oom- Dade County, 3% S&d 981.987 (Flrl981).
ply with the statutory rqukments. Nor is the summary challenged  kuse it

does  not debate the me&  of-both dder of
ALDERMAN, CJ.,  and IdcDONALD,  J., the issue. The challenge is restricted to the

ADKINS,  Justice, dllnting.
The only issue in thii C*K  is whether the

language of the mptlon  and aubstanee  of
the proposed  amendment meets the require-
ments of section 101.161, Florida Statutes.
This statutory  provision only requires that
the “chief purpose of the measure” be set

theory that the batlo;  summary does not
provide tbe public fair notioe of the rep%l-
ing effect of the pmpDsed  amendment
But did it repeal or did it amend?

Section 8(e) se it presently stands pmhib
its, for a period of two years  following their
leaving office.  members of the legislature
and smtewide  elected offiocrs  from  lobby-
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ing or rep-Ming  anyone for oompensa- lie See  Jenkins  v. Stale  at 1362 If this
t ion before  government  bodies  of  which short statement wss  sufficient to give fair
they were a member. Thi wsa a very notice of the amendment whioh  we open-
iimited  ban. While a former  legislator  sored,  I believe we should also approve the
would k banned presently from lobbying stDtcment  and rurnmvy  prepared by the
before  the legislatbre,  he would not be legislature  in the instant  use.
banned from lobbying or repwriting
someone before any other state  bdy  or Fair notioe  is not itictly  limited to the
agency. ballot summary. Fair notice M  also be

If the purpose of s&ion  8(e)  ww  to shown by the anount  of infonnatin  dk

prevent all iniluenor  peddling, it failed seminated  to the general  public  Hill V.

from the start The individual wss  and still Milander.
i s  fm  to peddle hi  inf luence before any It h imp&ant  to  a&  that when the
other state body. Sunshine Amendment wm  pnmed  the  “ex-

The prom  change brings former state planation”  emphrrized  that it provided  a
offi&&  hto line  v&h  the  true  intent  of the mnatitutiod  msndrtc  for Ml  and  publ;c
Sunshine $AmendmenL  Instesd  of being dirdarurcr  of eampsign  finsnoes  and the
able to  freely lobby in front of other site pc~nal  finan-  of public offmiala  The
agencies immediately after their vation public was  told that “the corn-tone  of the
of office,  the former  officeholders would be amendment  is the pmvision  requiring finan-
banned from lobbying or representing &l  diixlosttre+-
someone before any and all stite  bodies  and
agencies unless  they file full dislcosun  of How c~a it he said that it is not fair
their financial inux&s with the Secretary notice to state that Hfinancial  disdosure”  is
of state. the main purpose  of a proposed amend-

The requirement  of financial dii~sure
by certain former  elected officials is more
closely attuned to the pun of the Sun-
shine Amendment than  is  the present sec-
tion 8(e).

The burden is  on the appellants to show
“on the record that the proparal  is clearly
and conclusively defective”, a burden the
circuit court found the appellant had failed
to csrry.  Anyone an  ti  the summary
and clearly know what the purpose of the
proposed  amendment ir There are no hid-
den meanings or de&ptive  pw

ment?
The legislature cerhinly  has  the ability

to prepam  a rummay  that would not  mis-
lesd  a pcrsDn  of average intelligence  as to
the soaps  of the law and put that parson on
notioe thereby ausing  him to inquinr  into
the body of the provision itself. They have
done so-  As  a practical matter, the public
generally is now more familiar  with the
contents and effect of this amendment than
any other which will be on the ballot.

The people should be allowed to vote on
the DloWSUl.

8
8
8
‘8

At an election held Merch ll, 1936, article
V, section 3 of the Florida Constitution
pertaining to the jurisdiction of thii Court
was  substantially revised. Whst  was rub-
mitted  to the people for adoption  was a
statement on the ballot which resd  “prol~+
ing an amendment to the state constitution
to modify the jurisdiction of the Supreme
Court”. SC  Jenkins v.  State, 985 SoAd
1356. 1364 (Fla1980).  Just so  here, the
substance of the amendment rwl=aled  some
of our ju&liction.  This pro& smend-
ment wss  adequately explained to the pub
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ble of repetition, yet evading review.’  ” In
Weinstein  r.  Bradfonl,  .123  U.S.  1 4 7 .  9 6

S.Ct.  347, 46 L.!X2d  350 (1976) (per cu-
riam).  the Supreme Court enlarged upon
this doctrine  as construed in &sna I: Iowa
419 U.S. at 399-400.  95 S.Ct. at 557:

Sosna  decided that in the absence of a
class action, the “capable of repetition,
yet evading review” doctrine was  limitcd
to the  situation where two elements mm-
bined:  (1) the challeagcd action was in its
duration too short to k fully iitigafed
prior to its cessation or expiration. and (1)
then! was a reasonable expectation that
the same  complaining party would be
subjected to  the same action ag8in.

Weinstein  v.  Bra&o&,  423 U.S. at 149. 96
S.Ct.  at 849. Both of the criteria above are
satisfied  in the ptescnt czwz.  The rrpresen-
tation  election was over before the district
murt  muld reach the merits of the State’s
challenge to the NLRB order directing the
election, and, given the breadth of the
Board’s  m&on  of jurisdiction, there is
certainly a reasonable  cxpeetation  that the

State’s akged interest in the jai alai indus-
uy will be threa&ned  by such orders in the
future. In Super Tire Engineen’ng  Co.  1:
hfcGx&k, 416 U.S. 115,  94 S.Ct. 1694, 40
L&M 1 (1974). the Supreme Court heid
that the “copable  of repetition.  yet evading
review” exception to the mo0tness  doctrine
rpplid  where an employer challenged sute
regulations according benefits to stiking
workers even  though the particular strike
that gave rise UI the action had ended.
Here. as ih Super Tirr,  “the chailengG
govcmrnenul  activity .  is  not con-
tingent. has not l vapomti or dippea&.
and, by its continuing and brooding p-
ewe, cssts  what may well be a su&tantial
adveftc effect on the interests of the peti-
tioning parries.” Id. at 122.  94 S.Ct.  at
1 6 9 8 .

[6] The argument that this exception is
inapplicable is that in the preJent  ~asr  the
NLRB’s  assertion of jurisdiction and order-

ing of elections will not nm‘ly  “evade

1. Se Burn v. Crrvllound  Cow.. 376 U.S. 4n.
& S.Cr 6%. 11 LWd 849  (I%():  Ledem v.
Kyne.  558  U.S. I& 79 S.CL 180.3 LEdJd 210

review” in the future. There would IX  no
quesrion  of moocness if the issues were an-
sidcred  following a union victory in a npre-
sentarion  eiecticn.  Nevertheless. the possi-
bility  of a future union vietoy  does not
requite the jai alai industry and the State
to undergo the expense and disruption of
conceivably repeated representation  elec-
tions before they are permitted to tise the
preliminary quation of the NLRB’s  juria-
diction.

Accordingly. we revem  and remand  to
the district court for its considemtion  of the
issue of the reviewability  of the Board’s
actions,’ about which we intimate no opin-
ion. If the court finds  that the Stabs’s
claim  is presently reviewable, it should then
consider the merits of the requcrt  for dt
claratov  reiief.

REVERSED and REMANDED WITH
INSTRUCTIONS.

v.

W.  Cla<vton  HARMON. Robert K.  Hannon
Jr. and Cypress  Garden6 Realty  and In-

muance.  int  Defendants-Appeliees.

No. 7;-1769.

Unired  States Court of Appcak,

Fifth  CiiUit.

sov.  2. 1979.
Rehearing Denied Dec. 12 1979.

Purchaser  brought action against ven-
dors and broker  waking tisaion  of con-
Vaet for sair of real  estate.  and defendants
filed counterclaim The United Stntes  Dis-
tict Court for the Niddle  District of Flori-
da. Joseph P. Wilbn.  J., sitting by designa-
tion, entered judgment for defendants. and

(1958): Bm’e  v.  Miami  Herrld 343 l=2d 17 (xh
Cir. 19651. en.  dam%  382  U.S. 624. 66 S.CL
56. 15 LEdld  70 (1965).
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plaintiffs appealed. The Court of Appeals, 5. Fraud -18,  64(4)
Simpson, Circuit Judge. heid that: (1) ven- d fact is “material” if. but for the
dors’ nondisclosure oi state’s possible con- alleged  nondisclosure or misrepresentation.
demnation interest in subject property did the complaining party would not have en-
not give purchaser  the right to rescind eon- l~rtd  into the hnsaction; furthermore.  the
tract, since the information wag  not “mate- issue of materiality of alleged  nondii losure
rial”  under Florida law. ~XCWJS~  of its SPW- or m&epresentr&on is a question of fact
ulative  nature at time of e.cecution of con- under  Floddp law.

tact.  and (2) where  vendors filed timely See publication Words and Pbrsses
motion to alttr  or amend judgment. and at for other judid  constmCLi0~  ad
court’s direction, vendors subsequently it- dcfinicions.

iiied the motion more than ttn days after 6. Fraud  -18
entF  of judgment. the motion to amend Under Florida law, mere statement  of
was timely, despite  fact that more than ten
days  elar=d kA*wn  entry of judgmenr

possibilities do not generally constitute
false  Sutemtnu  of materiat  facu; similar-

and tht refiling oi the motion. I;.  a  failure to &,&se mere  vibilities
Affirmtd. cannot be a failure to disciose matetial
Crodbold. Circuit Judge, dissented and facts.

filed opinion. 7. Contracts -246
A modifiation  to existing contrac:  con-

1. Fraud ~3 stitutes  a new con-t.
Genemliy,  in order TV atablish catu~  of

action in fraud under Florida law. plaintiff
6 Contrlcts  tiu6

’
must utablish that  defendant knwingiy Although conmct may be modified.

made  false ftattment  concerning material general rule is that original contract sup

facts, that defendant intended  that plaintiff in fom except as modified.

r%!iy  on the statemenf  that the &ntiff 9.  Vendor and  kfuser  -33
relied upon the stateme& and plaintiff was Vendors’ nondilosure  of state’s vi-
damaged as a resuit  of that reliance. ble condemnation intent in subject proper-

2. Contracts *94(3) ty did not give purchaser tht right to r+

Under cerzam circumstances.  an inn+ scind contract. since the information was

cent misrepresentation of a hattrial  fact. not “material” under Florida law. bacatme

relied on co another party’s detriment. is of its  speculative nature at time of execu-

grounds for rescission of conv8cL tion of con-et

3. Contrrcta  -M(S) 10. Vendor and Purchuer ~3,202
A nondisc!osure  of material facts as Under doctrine of quitable  conversion.

well a.9 an overt mhrepresentation  can con- purchoKr  of m&y  becomes seized Of bent
stitutt fraud justifying rexiasion  of con- ficid title to property upon  execution of
CEICL mntmcc  of  sale; vendor cmies burden of

4. Fraud *I;. 50
loss  before txecution  conbet.  and p~rrha+
er carries  burden of loas  after execution  of

Affirmative duty to diaclost  txists  in COnVOCt
Florida only if there is fiduciav relation-
ship between parzies or the facu arc  solely 11. Federal Civil Pmctdurt -2666
within knowledge of representor  or some Where vendor filed timely motion to
trick haa  been employed to prevent inde- alter or amend judgment, and at CDU~~
pendcnt inver:igation  b y  reprrsentee; direction. vendor subsequently  refiled  the
fr?ild is not presumed. but burdtn  of proof motion mart than ten days aittr the entry
lies on par:>* cislming  to have been defmud- of judgmtnt.  the motion to amend was
ccl. timely,  despite fact that more than ten da>3

8
I
8
8
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tlapad  between entq  of judgment and the
refiling of the motion. Ftd.Rules  C~v.Pme

ment of the broker’s claim. The buyer sp
peals  from the judgment contending (1)

rule 59(ej.  26  U.S.C.A. that the  distict  0~uf-t  emd in holding the
buyer was not tntitltd to rucind. and (2)

Thomas A. Clark, Emily W.  Larytr, C.
that the district court lacked  juridiction  to

Timothy Corcrrran,  III, FL.  for
htar the sellers’ Rule 59(e)  motion. We

plaintiff-appeilant.
find thtse  contentions without merit and
affirm.

Roy C.  Summerlin.  Harry E. Kim. Win-
ter  I&en.  Fla. for dtftndnnts-a&ellccs.

Appeal  from the United Statts  District
tiurt  for the Middle Disticr of Florida

Before GODBOLD,  SIMPSON  and RO
NEY.  Circuit Judges.

SIMPSOh’.  Ciiuit Judge:
This divtrsity  action wa5 bmueh:  in the

district court by appellant buyer,  Oscar
Haukn,  against the atellers,  I. Clayton

Harmon  and Robert K Harmon. snd the
broktr,  Cypnss  C&dens  Fteslty L Insur-
ante,  Inc. seeking &ion of a land sale
mntrPEt  on the grounds of fraud. misrepre-
sentotion  and tonczalmenL  Title SE. U&C.
Section 1882 The selltrs coumerclrimtd
seeicing  damages  for breach of contract
The bmktr tounttrclaimtd for its commis-
sioa

Tht  trial coufl  initially enwrtd  judgment
for tht stIllus  on their count&aim  in the
amount of S&,4W.O0  and ordered fhat  the
broker’s wmmission  be paid from the judg-
ment The pprtits  filtd various post-trial
motiona  All were denied exctpt  the sell-
td &de 59(t)  motion that the broker%
commission be paid in addition to and not
but of the 583.400.00  judgment in favor of
sellers.  FsLCiv.P.  59(e).  The court post-
poned hearing  on this motion unril a subse
quent datr  hter  tht wits entcrtd  into
a settlement agrremtnt  in which tit  broktr
agrttd to accept SlO,OOO.OO  in full payment
of iLs claim for cummission.  After hearing
argument of counsel  on the seller’s Rule
5g(e) motion, the court approved the settle-
ment of the bmk&‘s  claim, dismissed the
broker fmm further pmceedinps.  and
granted  sellers’ motion by increasing the
gross judgment in favor of the sellers bv
$10,ooO.00,  the amount of the agreed stttle-

On Ma!:  18.1973 the buyer entered  into  a
land aale contract with the sellen to pur-
chase W arcs of land in kke County,
Florida, bounded on the south by the with-
laooochtt  River, for 5717.240.00,  a price of
$660.00 per  acre. The contract provided
that  the purchme  price ineluded  all  oil and
mineral rights. The land is partially locat-
td within tht Southwest Florida Water
Management  District (the District) and the
Green Swamp Flaxl  Detention Area and is

-constquently  subjtct to  condemnation b:*
the Smte of Florida for the fl& control
project The Gretn  Swamp F140d Dtttn-
tion &ts is part of a flood tonuwl  project
the purpose of which is the avoidance of
floDd conditions by impounding water  for a
period  to PilOU  riVvS  f&iIlg QUt  Of tit
area time to complex local drainage. The
ttntd  tonuwersy in this appeal  is wheth-
er the relltrs’  nondi&osurt  of the State3
possible condemnation intertst in the prop
tny  gave the buyer the right to &nd the
cmtmcf

The relicn  .did not disclose that a sub
sfantial  portion  of the pmptlzy  lies within
the Gmn Swamp Flwd Detention Area
The district  court  held that this information
wss not mottrial  because  the state had ptri-
odically  and inttrmittently  acquired land in
the a4a for some 35 years.  and it w= pure
speculation whether this or any other piece
of pro+ptrty  might ever bt condemned. A l -
though at trial the buyer argued that tht
stllus  had misrepresented  that the  land
was  high and dry and suitable for rtsidtn-
tial development, the e+denct  did not ts-
tablish  that the land wm  not as represent-
ed.

About fwo  weeks  before enttring into the
sales  agrttment  the sellers visited the Dis-
tzict office on May  3, 1973 and discussed the
District’s intentions concerning tbe proper-
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ty. This visit was followed by a telephone sellers had severpi  communiutions with the
dl fmm  one of the sellers to tbe District. Distict  concerning the Dtitict’s plans with
The sellers did not disclose any of tbe infor- regard to the pmpcrty.  In one letter  the
mation  received PI a result  of the visit or District indicated that it might need 7&
telephone calI to either the buyer or the 75% of the  pmpetty.  that after obtaining

_ broker. However. the trial court found the appraisals it would be in a position UI nep
failure to dixlose this  information WLS not tiate for the propeny.  and that if negotia-
a eDncea)ment  of a material fact justifying tions failed it might institute andemnation
rescission  bemuse  the sellers did not receive proceedings. The district court  fos&tfint
any definite information LS a mult  of the the failure to d&zhon learned
visit or the phone call. from communications with the District af-

Before executing the contmct the buyer ter execution of the original contract but
physically  inspected the propcny  on two before execution of the addenda was not a
-ions. &either  the sellers nor the bns nondisclosure justifying reacisa~on  of the
ker attempted to forestall an indewndent con-et ~HJCCMM  the  sellen did not IIWII

that the District definitely planned to con-
dcmn the pmpcw after

extcution of the addend&  Until then. tid
wa pure speculation whether

inquiry into the character and circumsunc~
es surrounding  the property. In fact,  the
broker  cncouqed  the buyer to do x) by
giving him the telephone number of the
local zoning baard  and mggesting that he
41 it The bumyer  is a enpable  aud  l xpcri-
l need businaman.  unlikely TV  rely blindly
on any of the  Ale&  representations.

In the late summer of 1973 a title search
nvealed  an ou&tanding  %rth  intercrt in the
mineral rights not owned by the sellers.
Btuwse the  sellus would not be able tn
convey all mined  rights. the buyer threat-
ened to rescind. The aellvs  attempted to
return his s#),000.00  depwit, but the buyer
refusd  to accept it On Kovember  19.
390. the buyer and the sellers executed an
addenda to tbe Max 3 contract which stated
that the parties disputed whether the ori@
MI contract required the aellus  to deliver
ali the mineral  rights or only those mineral
rightr owned by the sellers. Under the
addenda, the buyer agreed to fonqo his
possible right to rescind in return for the
Alers  agnxment  to institute a partition
action to squire  the outstanding mineral
righu The parti t ion action was  com-
mencd.  and by August of 1974 the sellers
nacbed  an agreement with the ownen  of
the outstanding mineral rights to purchase
that interest. By the terms of the addenda
the original contract otherwise remained
“in full force and effect, unaltered and un-
modified.”

the pmperty  would bc condemned. A  con-
demnation suit was filed by tbe District  on
June 24. 1974  and w= voluntarily dismissed
by the District in September of 1975.

Upon  lwu-ning  of the prospective condem-
nation the buyer rued  for rescission  of the
contract The sellers and the bmker  coun-
terclaimed. The district court found that
the buyer wdnot  ~cntitled  U) &nd.
Ju&nent  was entered  in favor of the sell-
ers and the broker  on their respective mun-
terclaims.  It  is from this judgment that
the buyer appeals.

Between the execution of the ocginal
contract  and execurion  of the addenda. the

- [ I.21  Gcnedy.  in order to establish a
cause of action in fraud under Florida law,
a plaintiff must establish that: (a) the de-
fendant knowingly made  a false statement
wnetming  a material fact; (b) the defend-
ant intended rhat  the plaintiff rciy  on the
statement; (c) the plaintiff relied upon the
statement; and (d)  the plaintiff was  dam-
aged ps  a result of that reiiana.  See,  for _
example, Ball V. Ball. 160 Fla 601; 609, 36
So&l 172. 177  (lk8):  Sutton v. Gulf Life
Ins. Co.. 138  FIZL 692 693. 189  So. 828. 829
(1939); Nixon K  Temple Terrace Esfntes.
Inc., 97 Fla. 392. 397. 121  So. 415. 477
(1929):  14 F/a.Jur.  Fraud and Dtccit  5 9.
Under certain circumsrances.  an innocent
misrepreSentGon  of a material fact, rdied
on to another party’s detriment. is grounds
for rescission of a contract Rotin  Link %
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~0. v. L.edy %hder  & Co., 154  FIL  596,
, j 616. 18 S&d 523, 233 (14e4); Lpn&ey v .

that the buyer did not rely on the sellers’
representations, and that the buyer did con-

I~O- Land & Development &., sh -Fh.
1010. 1017, 114 So. 769, 7-71 (1927). This
exceptian  to the rquinment  that howl-
edge and inten: to defraud be proven  ap-
pears  to rest  on two logical grounds. Firat,
even an innocent  maker of a false  state-
ment shduld  not be allowed to profit at the
expense  of an innocent party. Second,  a
deceived party  should not be bound to a
contract simpty  bemuse  he cannot prove the
representor  knew the statemenrs  were false
when made. Robson Link L Co.,  SUpM.  18
so2d a t  523.

duct an investi&on  of his own.

[3)  The facts  of the instant csse  differ
from the typical  fraud or misrepmsfmtation
cause of action because here there were no
affirmative misrepresentations. Instead
the buyer claims the sellers failed to dis-
close  material facts concerning possible fu-
ture condemnation. A nondisclosure of  a
material fact as  well as an overt misrepw
sentation can consritute  fraud justifying rc-
s&ion of a contract E. g. Robson Link &
CG.,  sups, 18 sO2d  at 532: Hirschman v.
Hodges. O’Hya  C Russell Co., 59 Fla 517.
527, 51 So. 50.  5% (1910):  14 FJaJur.
Fraud and Deceit f 8. However the Su-
preme Coun  of Florida has stated that al-
though nondisclosure of a material fact map
be g~~unds  for relief.

[4] Additionally, an affirmative duty to
disclose exists in Florida only if there is a
fiduciaq  relationship between the  partie
or the facts ate solely  within the knowledge
of the representor or some tick hrs  been
employed to prevent an independent inves-
tigotion  by the repmnfee.  Ramel v. CJM-
wbrook  Consrntction  Co., In&,  135  So.2d
876. 882  (FL~pp.1962).  Fraud is not pre-
sumed; the burden of proof lies on the
party claiming to have been  defrauded.
Bar7etr.r. Qutsnel,  90 S&d 706 (Fla1956).
With these basic principles of Florida law in
mind, we prweed  to the buyer’s assign-
ments of error.

where the facts lie equally open to the
vendor and vendee with qua1 opportuni-
ty of examination. and the vendee under-
taks to examine for himself, without
relying upon the vendor’s statement, it is
no evidence of fraud that the vendor
knew facu not known to the vendee and
does not make them known to him.

Stephens  1: Oman. 10 Fla. 9. 85-87  (1862);
see also Hirschman  v. Hcdgs, O’Hare  &
Russell Co.. supra.  51  So. at 554; Robson
Link k Co., supra,  18 Sdkl  at 531. The;
record in this case indicates that the buyer ,

[S] The sellers did not disclose  thar  a
substantial portion of the propemy  sold lies
within the Green Swamp Flood Detention
Area. Whiie  that name ma3 sound fore-
boding, the evidence at trial did not show
that the properry  within this area is  flooded
or otherwise unsuitable for residential, com-
mercial or other normal um. Pv-Y
within the area is parsibly  subject to con-
demnation by the  state. However. the
Green Swamp Flood Detention Area covers
more than  fifty  square miles. The state’s
condemnation activities in the srea  have
been continuing off and on for more than
three dudes. It is thus a matter oi specu-
lation  whether any one piece of propert)
within this  area may ever be condemned.
A fact is material if but for the alleged
non&closure or misrepresentation the
complaining party would not have entered
into the transaction.  E. g., Morris  v. In-
gmffia. 1% Fir 432. 437, 18 So2d  1. 3
(1944); G n a t  Amerian  lnsursmze  Ch v.
Suarex,  92 Fla.  24. 2930.  109  So 259. 301
(1926). Furthermore the issue of materiali-
ry  of an alleged nondisclosure or misrepre-

and sellers apparently had quivaleni  access
I

sentation  appears to be a question of fact
to the iniormarion concerning the property. under Florida law.’ Considering the Lenu-

1 .  Btsca,mc  Blvd. RtXm7tcs.  Inc E Graham.  6 . 5 ts  a qucstmn of fact. but II  IS  cwd  0:’  Non&
So.2d 656. 859  (Fla.1953):  14 Fln.Jur.  Fnud  and Juns~ruaencc  a6  sup00ntng  s u c h  * prop0ll-
Dccert  $ 86.  B1sca.vnr  m-d.  Propcnrcs.  Inc.. tron.  The Plods  test  f o r  ma:cnrltty  1” lhll
thr only  Florida  EPIC which approached  lhlr ryx case IS u-herhcr.  bur  for rhe non-atScloSUr~
qucsuon. deer  no1 clear&  s~atf  rhrr  mtcnnltry o r  f~S~Pmscntal10n.  t h e  COmPlll~lng  WW’
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ous and speculative effect of pan of the
land sold being partially within the Green
Swamp Flood Detention Arq we agree
with the district oourt’s  determination that
this information was not material  under
Florida law.

[b] The buyer also claims that the infor-
mation razeived  by the sellers OS a mult  of
the May 3. 1973 meeting and the May 18,
1973 tclephont  convemation  with the Di-
trict wsu  more  specific  information which
a*m  material and should have been dis
dared.  The district court found that the
aellem  received  no definitive iniormation  35
a result of the meeting and the telephone
conversation and that therefore the infor-
mation wa not material. tinder Florida
law, men statements of possibilities do not
gencdlg  constitute false  statements of mo-
t&al facts. Sutton, supra.  189 So.  at 8B:
Gmen&ig  v.  Beqw.  46 So2d  609. 610:
(FIa1956), Famham K Bloun~ 152  fla.  208,
218, 11 E&d  7x5, 790 (1942).  14 NaJur.
Fraud and Deceit 5 13. Similarly, a failure
fo d&close mere IxkWtias  annot  be  a
failure to diilose Tmwial  facts.

[7,8] The bupr argues that even  if the
aeIIers  had no definitive information prior
to the exkuution  of the original conmct.
they ,Sad such information. which should
havi been disclosed.  prior UI entering the
Nrvember  18. 1973 addenda lo the con-
t:.retz  However the district court found
that it was  not until two months after
execution of the addenda that the  sellers
learned  the  Diitrlct actually planted  to ac-
quire the property  thmugh condemnation
and that before that time the pokbility  of

would not have entered tinlo  the trmsxtmn.
Moms e lymffia.  supm  I8 Sa2d at 3. Great
Ameriwn  fnsurantc  Co. v. Sruwz  suprs.  109
so. at 301. conslQtnnp  tht  Florida  1t51  of
matthality.  U  IS etadent  that II  15  Lhc  function
of the tncr  of fact to wtlgh  the endrnct and
deummnt  whtthcr  the party  would have m.
trrtd rht  lnnra~lron  even  if lhc ukVmsllon
had ken  d:rcloscd.

2. Appllant  buyer summanly  concluocs.  wrh.
out  supportrn9  authorrry.  that the  addmdn  to
the wntract constnuIeQ  a “cu.  comncl  Much
reqwtd  full dmlosure of all  material  tact  cm
ctmmg the ongmsl  eontrrc!.  twn those  faCtJ
havmg  httlc.  If  anyhrng.  L O  do wth  the  adden-

condemnation was speculative. In view Of

this factual determination, the district court
was amply justified in holding that this
information was not matcrial  bcuuse  of its
spcculotive  nature.

(91 In his efforb  to esstablish  the noa-
disclosed information 1~s  material.  the buyer
citi  sevcml  Florida opinions which hold
that the pendency  of condemnation v
ceedings  at the time of execution of a con-
tract comtitutcs a defect  in title and is
grounds for rtsciasion  of the contmct
Wafton  land  & Timber Co. v. lang, 135
Fla.  853, 185 So. 889 (1959);  Westulind  v.
Dehon, 326 &&I 24 (frApp.1976). As the
disvict  judge explained in his opinion, tbe~e
csxs  do nor apply to the facts of the in-
stant cape  kctust in aach of them tbe
condemnation action wm  filed before  the
execution of the contact

[lo]  After finding that  there had ken
no misrepresentation or non-diosure  of
material  facts, the district court comctiy
applied  the docvine  of quitable  convenion
as uught  by the case of A.&o En-h,
Inc  v.  wad  185 So2 734 (FiaApp.1966).
Under the doctrine of quitable  convemion
a purchaser  of realty becomes se&ad of
beneficial title to the property  upon execu-
tion of the contrsct  of saIe.  Id. at 736.
The vendor carries the burden of loss More
execution oi the contract and the vendee
enrries  the burden of loss  after execution of
the contract Arko applied the  doctrint of
equitable conversion and held that condem-
nation of real property after execution of
the contract and before  conveyana  of legal
title was not a ground  for -ion and

da lm”Yct)orI.  ceruirdy  a lndfftution  to an
txrrtuq conira.3  ~0nscirur~  a tuw  wotra,n.  7
fYa.Jur.  Contracts 5 189.  Although l ConWBCt
ma>*  be modtfid  the gtncrrl  rule  u tNt the
0nguMl cont”Ct  stays ia  fOKe  except  11  modr-
fled.  17  ArnJur2d  Conrnctl  0 459. No flOh
da US@  has rdcktss~  the ssuc  of whether a
pany  II rcqu:rcQ  10  dia&Ge cvtnI5  occumn9
nhtr  ewcutlon  of m ongmrl  corwac:  whrch
hWC  litllr  lf  znxthmg  to da with rubvuflt
mtiifataon  t o  the  tonmtr. Smce  WC  have
detcmuned  that the  mfomution  sellers  grlmd
ohcr  l ⌧ecuuon of the ongnd  Contrlcr  Waf  not
mPtenal.  WC  r ind nor dmdt  chrr  rrsue.
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c that the buyer was entitled to the condem- initiallY filed the motion within the ten day ,’
.1  E

J
nation award in place  of the Innd.  Id. at period. The district court merely delayad  /
740. Although events short of actual con- ruling on the timdy  motion until  it could /

! demnation  may, in the proper circunistanc- hear argument of counsel. f
, es, be grounds for rtacia¶ion,  the instrnt The judgment appealed fmm was  co-t‘ record don not mtablish  such even& It is

The buyer alao ~WYU  that the district AFFIRMED.
court improperly DonsidetPd the subsequent
dism&al of the condemnation suit This GODBOLD,  Circuit Judge, dissenting:
aaaution is without merit It is clear from
the district court opinion that the district
judge mentioned the diamiasaf  in passing

I would reverse.
The majorjty  read the district QYUK  opin-

without unsidering it in hi decision.

[ll] Finally. the buyer arguti  the dis-
trict court lacked jurixiiction to grant the
sellers’ Rule 59(e) motion to  assess the bra-
ker’s  commission against the  buyer rather
than requiring it to be paid fmm the judg-
ment in favor of the s&m Originally the
district court entered judgment for the sell-
ers for t63,4M).OO  and directed that  the
g60.040.90  bmker’s armmhion  be paid from
that amount All partie  thereafter  filed
various timely post-trial  motiolrP. AlI  rn*
tions  were denied cxnpt  the aaIlers’  Rule
S(e)  motion. The district  judge directad:

However, with respect  to the allega-
Tom  in Paqraph 1 of the Harmon rn*
tion filed Gctokr 6, 1976, counsel witi be
heard  at Tamps on a motion to aRer or
amend that  portion of the Opinion and
Judgment under Rule 59(e),  providing
such a motion is filed within 10 days  of
the notice of this  Order by the Clerk. aa I
will be sitting again at Tampa from Fe&
ruary  14, 19Ti. through March 4. 1977.

App. at 189.
On the  court’s direction, the Iorllem refiled

the motion which was subsequently  grant-
ed. The buyer argoea the diitict court
lacked jurisdiction to hear the motion be-
-use more than ten daya  had elapsed from
the time of entry’of  the judgment until &he
sellers filed the motion for the second time.
The Federal Rules of Civil Procedure  re-
quire B motion to alter or amend a judg
ment to be served not later than ten days
after entry of judgment. F.R.G.P.  g9(el.
The ten day limit cannot be enlarged by  the
court.  F.RCiv.P.  6(b).  The distric:  tour:
did not offend the rules as  the  sellers

ion as holding; (1) Prior to execution of the
original eOntract  and execution of the “ad-
denda.” the mibility of oondemnation  Of
the land wgs so speculative and uncetin

-that failure by the aeellers to d&close this
possibility was  not concealment of a ma&-
al fact; (3)  It WBS  not until two months
after  excution  of the addenda. when the
Jellem  leamcd that the flood control disuiet
“defirjtcly  planned to condemn the pmpcr-
ty,” that the wibility  of condemnation
was anything more than “pure speWlatiun.”

AS  the  majority opinion now.  in Florida
matter is material  when. if the rep~ntcc
had &en told of it. he would not fuve
ented into the contract rvorris  v. Iu&
fk 18  k2d  1, 3 (Fla1944).

In considering materiality. the majority
opinion looks first at generalized info,--
tion abut  the district  and its history  of
condemnation, and second at particular iI)-
formation obtained by the sellers between
May 3 and May 17. Each prong. they con-
clude. does not rise to the le\-el of matuiali-
ty-  The original contract was signed May
18, 1973. The district court found:

From the evidence presented, the Har-
mon brothem  knew prior to executing the
Nay  18, 3973. contract that a subetantii
prtion  of their property was  tithin the
Green Swamp Detention Area  and sub
ject to possible  future condemnation.

Obviously a seller is not required f~ call the
buyer’s attention to the existence  of a gen-
era1 governmental power of eminent d*
main. I agree u*ith  the majority that the
location of land in a water district that ha
power to condemn did not alone move this
case high enough up the scale to reach the

----q
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level of materiality. nor did the history of
mndemnation activities in the area over the
put  three ddes. But somewhm up the
scale  the wibility  of condemnation be
mmes sufficiently high that, if know to
the seller. he must reveal it. because it is a
fact that, in all goDd  venue,  would caw the
putative buyer to decline to tnttr  into the
upnaaction.  Thtrc  is no magic in the fact
that the unrevealed subject matttr  relates
to  the governmental power  LO  condemn,
No court would htsitae  over a case u+htrt,
for example, before a contmct  for the sale
of land  is signed today,  the seller knows
that suit papers to condemn the land have
ken  prepared and signed and will be filed
tomorrow. The ordinary buyer doez not
intend  to buy a condemnation suit which
brings with it frustrations.  delays, expense.
attorney few.  the risk of not receiving a
fair award, and the possibility that plans
for use or development must be changed
kenrw of altemtions  in size,  contour  or
accessibiliry  of the land.’

What moves this ease up the scale and
satisfies materiality is not the gentralized
kind of information that tbt district court
and the majority describe but the acrivities
of the sellers during May 1973. which dem-
onstrate that they considered the po&bility
of condemnalion  highly material. The dis-
trict coun was inerpiicablp  gentle. and this
court intxplicabl! silent. about what oc-
curred. The district court found that the

aellen.  the Hannors,  visited the office  of
the flood district on May  8.  They did not
go b, talk about foDtW1  or ~uuse  they
were  interested in condemnation as  an ob
stRct  subject  of inteil&ual  interest They
were not in pursuit of information about
land in general, or oveAl  condemnation
policies. or of my other imlevant  infonna-
tion. They went to  got information about
the extent to which the particular land here
involved was below  the mean annual  flood
elevation and wss  the&ore  subject to con-
demnation by the district Let us look at
the record.

Clayton Hannon testiftd  that before
May‘18 he had no knowledge that the land
was subject to po4ble  condemnation  suit,*
had no conmct  with  tht flood  wnwol  dia-
theta and in fact had never heard of the
district’ He trrti&d  that he “disciaim[ed]
any knowledge lprior  to May 181 about the
District and about  the fact that the Distict
might be intemted  in acquiring this prop
eny.” (k43). He placed his fimt  and only
trip to the district office m occuning after
the conttact with plaintiff ti  signed
(A.%).  The natue  of the conversation thar
occurred was “To see exactly whcrr  they
planned on putting this  flood control area”
(A.87). The perwn  with whom they [the
Harmons]  talked ahowed  them a map that
included mrne  of the property involved in
this litigation and showed them a curve on
it (A.87).

‘A.  No.

3. A.43:
Q. Had you hrd  my conucl  wth  the  Sourh-

wnss  FItid  wrter  M8nagtmmr  Dmm=t
0” or pnor  Co  May  l&h. 1973?

A. No. “one t0 my ltno~ltd~.
. . l . I .

A.83:
Q In other words. at  no lime before  May  18.

1973.  had you had any dncussmns  mlh
anybody  conntctcd  wth  the SFWMD  Ihat
this land rmghl possibly t+ condemned?

A. No.

+.  /L43:
Q All  nghr. Had  you he8rd  of thw  mlw-

we’11  can  1-e  the  D~rma  or SI-JMD. II  we
mrghldn  May 16th.  19f3?

A .  NO.

I

I.

I ’
i :

I
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, ; Q. And showing you that curve on the
map meant that they were contcm
plating condemning it?

! i A. Right
~87. Clayzbn Hannon  asked why the land
was  being condemned, and the pereon  with
whom they talked explained (A.8748).

Robert  Hamon t&fied that,  before
May 18, he had no knowledge of pible
oondemnation.’  knew nothing about possible
flood control ‘ and made no trip to the

I diitict  office.’ He testified that his only
visit to the district offiw  was  after -May  18
(A.93).

Piaintiff introduced the following memo
fmm the files  of the district:

rMay  7, 1973
&fEMOIW!DUM
TO: ROBERT WATSON, DIRECTOR,

REXL  ESTATE DIVISION
THROUGH: DONALD R FMSTER.

ACTING EXECUTIVE  DIRECTOR
FROM: JAMES A. MANN, ACTING

DWCI’OR, WATER RESOURCES
DIVISION

‘. :

SW: THE HARMON BROTHERS/
GREEN SWAMP FDA

Robert and Clayton Harmon were in the
office Thutiay,  May 3rd to discuss their
acreage (set  attached map) which is par-
tially within the Green Swamp FDA.
Would you kindly get-in-touch with them
to diiuss  our land acquisition  intentions
for their property within the  FDA. They
wish to develop (residential) their proper-
ty or sell to development interests.

I

They have aeked  for a determination of
the mean annual Good on their holdings.
MalcoIm  Johnson will be determining this
and it will be forwarded by letter about

i IWO weeks hence.
JAM:lr

5. A.46’
Q. AI thr  mrtr of the sale ol  thrs  land

t o  M r .  Hauben.  y o u  d i d  n o t  t e l l  hm a b o u t
any posstblc  condcmnatmn  of thlS  proper-
ty.  dtd  LOU?

A . I drdn‘t  knou-  m>7htng  about II.

6 .  A.4647.
Q.  Md dtd  you  rt!! him  (plomrtffj  an\Thmp

about posrrblr  I’IW control?

Attachment
Attached to the  memo w= a sketch  map of
the Harmons’  property including that in
question in this ce5e-

In oml Wtimony,  James  A. Mann. the
director of the district, explained that the
mean annual  flood elevation is the phgial
limit to t&e  jurisdiction of the district’s
development authority. With his rrc~llec-
tion refreshed by the May 7 memonndnm.
Mann tmifd (A.51):

Q.  And does the memorandum  refresh
your memogv as  to the subject  mat-
ter of the  convcffation  that you and

. the Harmons  had on that @&on?
A. Yes. The memorandum talks about

property  which they discussed  with
me at that time which was WiaJly
in the Green Swamp Flood  Detention
Ano, pan of the Four River Basins
Florida Flood Control Project which
the District is active in wnstmction
along with the Corps  of Engineem.
And I’m requesting of Mr. Watson
that he get in touch  with the Ii&r-
mon bmthem  to diuss  our land K-
quisition intentions of their pmperty.
which I indicated ws puzially  with-
in the Flood Detrntion Anz  And
also I indicated that they wished to
develop pann residential close-paren
their properties to sell or to sell to
development interests: and that they
had asked my office and the men
who had been working for me to
make a determination of the man
annual flood elevation on their pop-
erties.
And 1 indicated that we would be
foru-arding  that ,information  on the

A. No str.  I dtdn’t  know awthmg about il.

7. h.47:

-
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flood elevations to them within almut
two weeks’ time.
. . . . . .

And later he testified further (AS):
Q.  And in  d iscuss ing  what  wss  land ace-

quisition intentions, wm the vibili-
ty of tht  District squiring  the land
discussed with tht two Mr. Harmona?

A . Yes, I beiitve  that there wes  in eon-
nection  with our flood detention area
land acquisition for water swmge
Purposes.

A letter  from Mann to Clayron  Harmon
dated May 11  sheds additional light on
events  that  occurred  before  the  s igning of
the contract. it said:

An analysis of the date of the U.S. b
logical Survey Gaging Sbtion on the
WitbIaooothee  River near Eva shows that
the mean annual flood state at State
Road 33  is appmximately  110 feet mean
sea level. The mean annual flood oceum
on the average  of every.233 yaam. Ree-
ords  have been  collected at this station
since 1958. From this analysis  it apppurs
that about 90% of the propefiy  as out-
lined on the’atUxtl  map would be un-
der water during the mean annual flood.
As indiated  to you by phone, Mr. Robert
Watson of the Southwest Florida Water
Management District,  Rut  Estate Divi-
sion, will be  in con&t with you in the
near future.

Telephone company records  d i sc losed  that
there  had &en a long-distance call  fmm the
Harmous’  office in Winter Haven. Florida,
to the district’s office in Brooksviile,  Flori-
da, on May I?, one day before the contract
was signed.’ Mann testified that, in such a
telephone ~011 o n  M a y  17, Harmon  would
have under%&  that Watson would be in
touch with him (Harmon) “to discus the
possibility of the District acquiring all or
parts of the land holdings which he original-
ly discussed with me in the office on &lay
3rd.”

8. Rootn  Warmon  d+nltd  makmg  Ihe call shown
by  t h e  r e c o r d s  and  alttmpaed  to  txplam  il  o n
the basls thtrt  rcrc “ a  101 o f  people” m his
office  who could hart  madt  II and other  PcoPlc

In view of the documenw  evidence and
the  oral t e s t i m o n y  I  h a v e  descried,  the
district  court  wuld  hardly accept ss Edible
the Harmons’  ttatimony.  And it did not.
It rejeetea  their  testimony and found that
they  did v%t  the district office on May 3.
But it found that what  they learned  thtn,
and learned later  before the addenda was
signed, was not suffidently  “definitive” f~
ause  the  infomation  to be material. This
focus upon the uncertain nature of What
the Hamons  kuned before May  18 ignotcs
the probative force  of what they did before
May 18. It i s  o b v i o u s  t h a t  t h e y  mnsided
the risk of condemnation  to be  signifiant
The mattar  m be pointid  up this way.
Assume that  on  May 18  the  Harmons  h a d
said to plaintiff: “This land is partially
within a flood control district that hss  the
power  to condemn  land up to the mean
flood elevation. The Iwtion of the mean

flood elevation and thus the scope of possi-
ble mndemnarion  is of sufficient eOnfern  to
us that sinee  we began negotiating with
you we have tiited the  district office to
inquirr  a&ut  both the possibility of oon-
demnation  and the possible scope of eon-
demnation and were in  te lephone eontaet
yesterday  to learn  when the information
will be forthcoming. We havt been  shown
a map of our land desoribing  the pan
contemplated for condemnation. We
should hear from the district in a few days
with more precise desoription  of it”’  I
think the buyer would have said: “If it’s
that imponant  to the sellers, I think that I
will wait and see what the district says.”
If there is any doubt of the signilicance of

what the Harmona  learned kfore  May 18.
it is diipelled  by the fact that at trial they
denied learning anything  and denied the
events that gave rise to knowledge on their
part. Conceaiment  of the possibility  of  con-
demnation, the pumuit  of more firm  infor-
mation eomzeming  that possibility, and the
conceaiment  of that pursuit, all illuminated
by the incredible and non-credible efforts to

that  home an h:r offlcc a n d  make phont calls.

(~-46).

9 .  O r .  assume  a  thrd  person  h a d  con~wtd  ihe
s3me  u¶fon?Latlon  10 plamiff.
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conceal it at trial, add up to materiality condemnation. None of this was revealed
before May 18. to the plaintiff. Formal  motion of conderri-

Evettr  after May 22 are further evidence nation was given  to the  Harmona  in July
of the signifiePnce  of the possibility of the 1974, and a few days later plaintiff notified
condemnation and of the Harmons’ activi- the Harmons  that he minded.  For rea-
ties  and of what they learned  before  May sons not ttatcd in the record  the condemna-
18. On Septemkr  12.  1973, after the con- tion  suit was diamiaaed in September 1974.
tract wu signed and before the addenda
was signed (lu’ovember  18). a broker pur-

I find no Florida cast  on failure to reveal

porting to represent the Harmons calied  the
the known possibility of condemnation. In

district and protested that he was losing a
Hcrmt~  v. Anton. 300  5n.U  46 (3d  D.C.A.

deal to sell property of the Harmons (to
Fla., 1976), the owner negotiated with

persons other than plaintiff) because a rep
plaintiffs to lease property to them. telling

resentative  of the district (Watin or an-
them that the stntc planned to condemn it

other person) had told his clients that the
in a year or a year and a half. Actually a

district in;ended  to acquire the properry.
condemnation suit already had teen filed.

He threatened to sue the district for loss of
Plaintiffs leased  for a year at S4UO  per

a $50.000 commission. The disticr checked month, moved in and made repairs, and

and found that preliminary drawing had after two months had fo move out when

been completed showing that approximately notified the property now klonged  to the

65% of the Harmons’ land would be taken. state:  Plaintiffs sued for fraud in the in-

The broker was  informed of this and told ducement. The trial  judge grnnted  summa-

that the acquisition depended upDn iegisia- ry judgment for the owner on the ground

tive appropriations in the next year. The plaintiffs had actual notice of the state’s_
broker &me  an=  and threatened to get tntent  to condemn. The Coun  of Civil Ap-

an injunction against interference  with his peals  reversed  kcause  there  was  a genuine

sale. The attorney for the Hannons  called issue of material fact whether the owner, at

the district and was  toid  that 7ffe u) 75% of the time the lease  was signed, had notice of
he  ~~~~~~  pmperty wou]d  h ,,dedv  the date of taking. Id. at 4’1.”  Thus.  the

that the district would negotiate for pur- critilgl &ue  was not whether suit had been

chase and faiiing that might file condemna- instituted but whether the owner misrepre-

tion  proceedings around March 1974. The sented  a fact known to her that was materi-

district suggested that the Harmons might al to the leasee’s  reasonable expectancy  of

be willing to state a purchase price. enjoying the use and occupancy of the prop

On October 5 the attorney for the Har- erty.  Here there waz  concealment of simi-

mons wrote the district asking exactI!  what lar.  though different, information material

uart of the Hamons’  land the district w= to the plaintiffs -nable expectancy  con-

planning on acquiring, and when. None of
these events were revealed to plaintiff, al-
though obviously the facts had moved even
further up the scale of materiality. On
November 18 plaintiff signed the addenda,
In December the district replied  to the at+
torney’s  letter. sending legal descriptions
and stating that it hoped to have the ap
praisals  received and completed siror1i.v  In
January 19i4  the district wrole  the  Har-
mons that it was approving the property for

ceming  this property.

In Musgmve  v. Luws.  Z38 P2d 780 (Or.
1951). the seller of a aand  and gravel opera-
tion on land next to a river received  a
warning from the War Department to dia-
continue removing sand and gravel ixxauae
it might alter the coupe  of the river. The
seller sold without revealing the warning.
The Oregon Supreme Court held the non-
disclosure a sufficient basis for relief based
upon fraud. aa-ying:

c;- -
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L.
12 L&Ed 977 (1964). Escob-xlo  was  cx-
pandcd by Miranda V. State  of Arizona,
3.9  U.S. 436, 66 S.Ct. 1602, 115 L.Ed.Zd
694 (1966). But neither decision is re-
quired, under  ordinary circumstances, to be
applied rctrospcctively. Johnson v.  State
of sew  Jersey, 354 Lx. i19,  86 S.Ct. 1772,
16 L.Ed2d W (1966).

T’nc  other assignments of error have  all
been argued and it is our conclusion that

they  are either  without substance or fail
to show harmful error.

:\iiirmed.

SHAWiOhT,  Acting C. J., and HOB-
SOK,  J., concur.

William F.  HUNTER and Adna A. Hunter,
his  vvife  et  al.,  Appellants,

v.

FAIRMOUNT HOUSE, INC,  a nan-prolit
Florida oorporatlon,  Appallc~

No. 66-31.

District Court of Appeal of Floridn.

Third District

OCL  25,1#9.

Plaintiffs complaint for injunctive
and other  equitable relief was dismissed
with prejudice by the Circuit Court, Dade
County, George  E. Schulz, J., and plnin-
tiff appealed The District Court of
Appeal, Swarm,  J, held that where  com-
piaint did not obviously appear  either to
fail to state  cause of action or to be so
lacking as to be unsusceptible to such
amendment as would state a cause of action
and where defendant did not fi!e brief on

appeal,  cast  \rxui< bc rcmanticri  to pcr&t
filing of amcnricd  complaint.

Rcvcrscd  and rcmwldcd.

Appeal and Error Pi73(5)

Whcrc complaint which ~3s dismiss
with prejudice did not obviously appc I
either  to fail to state cause  of action or bc
so lacking as to bc unsusceptible  to su
amendment  as  would state  a  cause . :
action and  whcrc  defendant did not %fi
brief on appeal, case would be remanded  to
permit  filing oi amcndcd  complaint.

I

Norman P. Solomon, Miami Beach,  ior
appellants.

David Lcvinc,  Miami, for appcllcc.

Before HESDRP,  C. J., and B:IRK-
DULL and S\?.4h’S,  JJ.

1
SWAK;K,  Judge.

Plaintiffs-appellants  filed a sewn T
amended complaint in chancery,  with a
page cshibit attached, praying for Iinjunc-
tire and other equitable relief. The dc-
fendant, Fairmount House, Inc., more
to have  the xtioz  dismissed  for  faiiurc to

“Irstate a cause  of action, and  the  court
granted the motio;l, dismissing the ca
with prejudice a: cost to the piair*i J

c
s .

The plaintiffs nov: appc+l  from that order.
m

IGeithcr  the order  nor t’lc record on ap
peal indicates the grounds upon which the
dismissal wi:h  prejudice was cntcred, and
the appe:lce  has failed to iilc a brief. I

The pIight  of our court, with irs heavy
caseload, brings to mind the iamous lines !i
of the Engiish poet, Andrew Marcc!l  (ut-
tered nndcr somewhat  different circ:~m- I
stances)  :

“Had we but world enough,  and time,
This coyness, Lady, were  no crime.”

Appcliatc  courts in F1oriti.a  have.  on
many occasions, commented on tht failure

II



GRAPELAND  NEIGHTS  CIVIC ASSOCIA-
T I O N ,  and  Florlda  East  Co8$t  RaIlway
Oomp&ny.  a Taxp8yer  and PtapMy  Ownlr
wlthln  the City  of Mlrmt, Flortdr  AppOI-
I IDh,

any other applicable statute  F . S . A .  00
75.01 et  sq, 100341.

v.

fho CITY OF MIAMI. a munlclprl  ear-
pomtlon,  Appollw.

FLORbDA EAST COAST RAILWAY COM-
PANY, a FlorIda  oorpora-

tlon,  A p p e l l a n t ,

v.

The  CITY OF MIAMI.  a ~~s~~lclp~l  oorp~
rrtlon,  Appollaa.

NW. 42317,42,58&

Supreme Court  of Flodda.
ocr.  11, 1972.

Fiebf!arfnglmliedoctS1,1972.
Sept. 19.1972

The Circui t  Cour t ,  Dade County ,
George  E. Schulz,  J&,  validated a bind  issue
for public park and recreational facilities.
and appeals were  taken,  The appeals were
consolidated. The Supreme Court held that
even though majority of voters entering
voting booths  did not approve bonds, where
majority of persons voting on bond issue
voted for bonds, bonds were approved by
VUtWS.

Affirmed

Roberts, C. J.. filed a specially eoncur-
ring opinion.

1.  Contlnuaaw  -7

Dllcovey  -70

Trial court did not abuse discretion
in denying motion for continuance and mo-
tion for default relating to failure to an-
swer interrogatories.

2. trial  di=lOS

Trial judge’s statement to counsci  that
particular statute precluded consideration
of irrelevant issues did not restrict coun-
sel in asserting any relevant matter under

2b?%2Ml

3. mullolprr  co~rrtloor  eslu(2)

Where bond ballot stated that it was
for the purpose of providing funds  for the
cost of acquiring and constructing public
park and recreation facilities in city, failure
to list specifically uch capital project on
&a ballot did not invalidate the bond  issue.

I,  Mnnlclprl  Corpor8tlofl*  e9laQ)

Under the “single purpose ruie,” two
or more unrelated purposes must be sqa-
rPtcd on a bond ballot, but interrelated

purposes  in same fiicing  plan may be
considered as a single purpose and corn-
bined in one bond issue.

5.  Munlclpll cotpomtlonr  esls(2)

Two objectives of parks and rccrca-
tional  facilities in downtown area and parks
and recreational facilities in outlying neigh-
borhood constituted a single purpose vd
ballot authorizing one vote for or Pgirinst
the objectives was not unlawful.

S.  Mualclprl Corporrtloas  g%lfl(4)

Even though majority of voters enter-
ing voting booths did not approve bonds,
where majority of persons voting on bond
issue voted for bonds, bonds were approved
by voters. F.S.A. 5 lM1281.

7. MsrWp8l  Cmrporatlonr  ~I80 _

Where records before *the  city Corn-
mbion  set forth actual projects, resolution
stating purpose of bonds but not stating the
projects did not vioiatc  constitutiomd  pro-
vision limiting municipalities to bonds for
capital projects authorized by law and
was valid. F.S.kConst.  art. 3, 5 6; art
7, I 12

a ~~Oicipai  corp0dlona  esw2)

Where bond proposal before camrnis-

sion was a public record and spelled out
in detail each project, its locatiOn and edi-
mated costs and bond issue was  highly
publicized by public media which fully ad-
vised voters  on all different aspects  of
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bond issue, including specific projects, elec-
tors were given adequate information on
projects for an intelligent exercise of fran-
chise. F.S.A. 0 286.011.

.”

David F. Ccrf,  Jr., Miami, for appellant
Grapeland  Heights Civic Assn.

William P. Simmons, Jr. of Shutts &
Bowen,  Miami, for appellant Florida East
Coast Railway Co.

Alan I5 Rothstein, City Atty., and John
S. LIoyd, Asst. City Atty., for appelke.

PER CURIAM:

This cau&  is  before us on direct appeal
from a decision by the Circuit Court, Dade
County, validating a $29,i3N,ooO  bond issue
for public park and recreational facilities in
the City of Miami. Our jurisdiction in
bond validation prccccdings  attaches under
Fla.Const  Art.  V, 5 4(2).  F.S.A. We af-
firm.

At the outset we note the unusnd  nature
of the appeal of this validation proceeding
in that  the able state attorney for the
Eleventh Judicial Circuit does not contest
the validation below as he usually does.
The appellants, here on separate appeals
are Grapeland  Heights Civic Association
(hereafter sometimes  called “Grapeland”)
and Florida East’ Coast Railway (“Rail-
way”). In the trial proceeding Grapeland
intervened and participated. Even though
Railway did not appear ‘at the trial level,
Appellee  City of Miami (“City”) has not
challenged Railway’s standing to appeal.

By court order we consolidated these ap-
peals from the same final judgment con-
firming the bonds. Grapeland and Railway
present some different points and argu-

I. During oral argument munael for Bai.l-
way tr ied  to  diatin&uimb  State v.  Dade
Counts. SUPER by uriua the County
warned  L  dttailcd ruoMiw~ i n  that

mems, but we shall generally review them
together in this opinion.

(11  Initially, Grapeland  challenges  two
procedural orders by the trial judge deny-
ing a motion for continuance and a motion
for default relating to the City’s failure
to answer interrogatories. Suffice to say
we have carefully examined the record in
this regard and find no abuse of discretion.

[2] Tbc  next  point alleges that the trial
court limited the legal issues  to matters
within Chapter 7.5, Florida Statutes, F.S.A.
This contention centers around the trial
judge’s statunmt  to Grapeland’s coun~cl
that Chapter 75 precludes consideration of
irrelevant issues. A close review of the
judge’s remarks discloses his intmt to limit
the trial to relevant issues, not to Chapter
75.  These comments in no way restricted
counsel in *me&g any rclcvssit~ matter
under any other applicable statute, e.  g.,
FlaStat.  0 1M1.3-!1,  F.S.h,  mentioned by
that counsel.

[3] Grapeland  and Railway jointly con-
test the legality of the ballot format. It
is argued that the failure to list specifically
each capital project on the ballot invalidates
the bond issue. The ~OSC  of State v. Dade
County, 144 Fla.  448. 198 So. 102 (19401,
negates this claim.1 There the bond ballot
expressed Dade County’s htmt  to acquire
land for park purposes. WC hcid this gen-
eral objective appearing on the ballot to
be sufficimt It adequately informed the
voters on tbe proposition and did not mis-
lead them. The ballot in our case contains
similar language. It provides in pertinent
part :

. . . for the purpose of providing
funds, together with ahoy  other available
funds, to pay the cost of acquiring, con-

- . Thin  f a c t  hsa  P O  hearinK  on
this ieeus  mnwning  t4e rpntenm Of a
ballot.
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strutting,  developing, extending, enlarg-
ing, filling and improving public park and
recreationat  facilities in the  City of
Miami. . . ”

Relying on State v.  Dade County, ncpm,
we 5ct  no rcaaon  for requiring greater
specificity in the ballot under review.

[4,5]  The next atgumult  on ballot
format refers to the single purpose rule in
bond elections. Appellants attack the ballot
on the ground that it combines two unrclat-
cd purposes or objectives in a single bond
pmposition. The “two objectives” arc
parks and recreational facilities in the
downtown area and parks and recreational
facilities in the.  outlying neighborhoods.
According to appellants the voters should
be given the opportunity to vote on each
objective separately. We disagree. Under
the single  purpose rule two or more *Ire-
&cd purposes must be separated on the
ballotr  However, interrelated purposes in
the same financing plan may be consider-
ed as a single purpose and can be combincd
in one bond issuc.s  Applying the latter
principle these two objectives for parka
and recreational facilities constitute a single
purpose. lltercfore, the ballot authorit-
ing one vote for or against the two closely
related objectives is not unlawful.

[6]  We now turn to the question of
whether the bonds wcrt actually approved
by the voters. The results of the ekction
were a3 follows:

5 9 , 3 8 5 Entered the voting booths
20,453 Voted for the bonds
IS.238 Voted against the bonds

2. Autuono  v. Cfty  of Tamp&  87 Fla.  92.99
$0. 3%  m!-x).

3. State v. City of St. Auyustha,  3%  5L!d
1 (Fh.1970) : Stnte  Y.  Dnde  County, 39
S&d  807  (Fl&1849)  ; and Stats v.  City
of Daytona Be&.  160  Fir.  13. 33 S&d
228  (lM8).

4. l?ln.Stat. J 10031: “Appmval  t o  issue
bonds.4hould a majoriry  o f  the  votw
cast in  L  bond slcction  be  in favor of a~

An analysis of these figures indicates
that a majority  of the  electors voting on the
bond issue approved the bonds. Howcvcr,
a majority of the  voters entering the voting
booths  did not approve them.  The  question
becomes : Does the  term “participating” in
Pla.Stat  8 1002811  mean voting on the
bond issue or entering the voting booth?
In State v. City of Miami Beach, 257 SoZd
25, 28 (l?la1971),  Mr. Justice Carlton  a-
swered  this question by saying: “Partici-
pating” means “the  actual casting  of bal-
lots” on the issue presented. Accordingly,
these bonds were approved by the prc-
scribed  majority of voters, namely, a ma-
jority of those voting on the bond issue.

[7] We shall n=t  consider a constitu-
tional argument strongly urged by Grapc-
land and Raiiway  as a major contention
They jointly challenge the validation on
the theory that the City’s Resolution 7215
stating the pnrpo~er,  for the bonds, iastcad
of the project*,  violates the new  constitu-
tional provision (Art. VII, 4 12) limiting
municipalities to bonds for “capital projects
authorized by law.” This controversy turns
in part upon M interpretation of the con-
stitutional words “authorized by law.”
Grapeland and Railway believe “authorized
by law” alludes  to the immediate, am&g
city ordinanct (law) for the bond issuance
and that  accordingly the constitutiord  cx-
pression. “capital projects authorized by
law,” mandates the City to pass an ordi:
nance  (law) listing each  capital project w
!hcrrby being “authorized”

We cannot agree  with thii analysis  for
wry basic  reasons. It is the City’s author-

proving the issuance of bnds,  then  the
iwuanes  af  mid  bonds & deemed author-
izcd  in aceorddan~  with Srtion  l2  Article
VII  o f  the  stlte  Cor&itutioe.  I n  tbt
event  n  majority of rho&z aUrtitip8tiw
did tiot  vote ia  favor of approval  of Me
isauanrr  of the pmpmed  beads.  then the
twuann  of thew specifierl  bonds  i&  deemed
to have  failed of approval lad it is u&at-
ful  to tiuc or attempt to illsue  the Iaid
bonds.” (emphssir  ours1

43
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ity (“authorized”) TO act which is referred
to. as by virtue’of  the “law” which is its
charter (enacted by a law passed by the
Legislature) giving it the power fo pursue
the issuance of the bonds, for lawful (“au-
thorized”) purposes (“projects”) .  The
constitutional language does not refer to
the wording of the City’s enacting resolu-
tion. If that we& the “lati’  referred to,
it would be a grant to municipalities of a
“self-starter” approach to whatever they
chose to puftuc even though it were not
within the cities’ authority (“authorized by
law”). We think our analysis demonstrates
the logic of the interpretation of “projects
authorized by law” as being those that the
City is tmpowcred  to pursue.

Moreover, our constitution supports this
reasoning. The import of “authorized by
law” must of course be hased  on the defini-
tion of the word “law”. Although the
term “law” has additianal  meanings, e.  g.
the case law, WE are only concerned here
with one particular definition. What  does
the word “law” in our con&t&on  mean?
We derive the constitutional meaning from
Art. III, 8 6. According to this constitu-
tional provision, eve+ law  must include the
WOdS: “Be it en-cd by the Legislature
of tbt  State of ‘Florida” From this pre-
mise, it necessakil~  follows that “law” in
our  constitufim  means an macfmeat  by the
Strte  Legislature (as the enactment into
law of the city charter)-not by a City
Commission or any other political body.

In this  light the City  &s the authority to
adopt any ordinance or resolution within its
chancr powers and not in conflict with any
other legislative rcquiraacnt or a constitu-
tional prohibition.

We  find no rquircment,  as urged by ap-
pellants, that the City must expressly in-
clude each capital project in its resolution.
The City’s resolution articulating the pur-
poses for the bonds as distinguished from
the specific projm,  buttressed by the rcc-

ord before the City Commission which sets
forth the actual projects, is valid. Lengthy,
adversary public consideration given to the t
39 park designations as the “projects” upon
which the bond moneys will be expended,
supplements and supports the resolution and
specifies these particular park areas 85 the
projects involved, thus meeting objections

I ’

that these bond moneys “may be spent  for
airports, astrodomcs  or other projects.”

t
(81 It is also contended that the electors

were not given adequate information on the
projects. This argument is equally without
mer i t .  The  1Cpage  proposal before the
Commission was a public record, spelling
out in detail each project (park) by listing
its location and estimated cost (thus the
precise  total of $39,S9O,ooO).  The  public
media, utilizing various means of communi-

t

cation and fulfilling its public trust to in-
form and to report  events and communism
concerns, fully advised the voters on all dii
fermt pspccts  of the bond issue, including t

the specific  projects in an illustrated color
map diagrani  and description of the loca-
tions of the exact and only projects cncom-
passed in the  bond issue. t

The presentations in the proposal  for the
bonds were  approved “in the sunshine”s
by the City Commission, and having been t
widely publicized by an informed and civic-
minded media, as mentioned above, we can
only conclude that there was ample public
knowledge of the projects involved, suffi-
cient for an intelligent exercise by the pub-
lic of its very important franchise.

We have completely and thoroughly con-
sidered  the remaining issues presented by
appellants. These arguments are not con-
vincing and do not warrant discussion.

.4ccordingly,  the comprehensive judg- t

mcnt  by the prominent Chrnccllor  vali-
dating and confirming the bonds is

Affirmed.

5 .  FkStat.  f ZS6.011  (lfl’fl),  F.S.A.

t

t
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ERVIN, CARLTON, BOYD  a n d
DEKLE,  JJ.. concur.

ROBERTS, C. J.,  concurs specially with
opinion.

and secure in the knowledge that should
they not do so, then appropriate avenws
for relief in the courts for such noncom-
pliance would be open.

ROBERTS, Chief Justice (concurring
specially) :

The City prior to the vote on the bond
issue in question widely circulated to the
voters the .39  separate park and recreation
facilities that they were voting for. Bro-
chures wsre  published which mapped the
facilities by nOme and location over the
City. It is logical that the voters who fa-
vortd  the bond issue relied upon this repre-

sentation by their City.

The bond resolution by the City, how-
ever, ma&s  no mention of these  39 facili-
ties and only provides generally that the
bonds are:

“For the purpose of providing funds,
together with any other available funds,
to pay the cost of acquiring, constructing,
developing, extending, enlarging, filling
and improving public park and recrea-
tional facilities in the City of Mismi,
there shsll  be issued the negotiable COU-
pon bonds of The City of Miami,  Florida,
in the aggregate principal Moutlt  Of
Thir ty-nine Mil l ion Eight  Hundred
Ninety Thousand Dollars ($39,89O,WJ@,
to be designated ‘Public Park and Recrt
ational  Facilities Bonds  and to consist of
7,798 bonds of the denomination of
$S,coo  CM

On this state of t&t  record, I am rcluct-
ant  to approve the validation because of the
very real  possibility that a City could pro
cced  in a different fashion than that which
was represented and apply the moneys in
a way different than that which was ad-
vertised. However, public officials are
presumed to abide by the law and to carry
out their duties and rcsponsibilitics.  Upon
this presumption that the City will, a~ in-
tended, apply the bond moneys to the proj-
ects represented, even though not described
in the City’s resolution authorizing the
bonds, I concur upon this special  ground.

Joseph D. FARISH.  Jr, POtltloner,

v.

LUWS, INC,  a Florida corporrtlon,  a/k/a
Lum’s.  Respoodmnt.

N o .  41544.

S u p r e m e  Court  of  F l o r i d a .

Sept. 2i.  m2.

Rehearing Denied  Nov. 3. ian.

Plaintiff  brought su i t  to  recover
money paid to defendant pursuant to a con-
tract. The Circuit Court, Dade County,
Thomas E. Lee, Jr., J.,  granted summary
judgment for plaintiff on ground that de-
fendant’s answers were not properly  filtd
The District Court of Appeal, 251  Sold
338,  rcvtrsed and mnandtd to permit filing
of properly executed answers, and plain-
tiff filed petition for writ of certiorari.
The Supreme  Court held that -in  absene
of facts showing an abuse of discrotior%
trial court’s decision refusing to excuse  de-
fendant’s noncompl&<~&h  rule &.tir-r ..-.-__.-_.._o,
ing answers to a Rquest  for Admissions bc
filed within 20 days, sworn to and signed
by defendant must be affirmed. .

Cause remanded with directions.

Erwin, J., and Rawls, District Court
Judge, dissented.

For order after remand see 269 SoZd
428.

1. Appeal  and  Error -1

Trial court, not the appellate court, has
duty of determining whether inadvertence
is sufficient to excuse failure to Comply
with procedural rules.

45
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NESBIl’T,  J. kliesentiug):
I respcctffilly  diient
The rubstsume  of the referendum ballot

at  iaaue specifically  pmvides “that the
Board of Dade Ounty  Commissioners shall
be the governing body of the Me&Dade
F i r e  Rescue Setice District”  T h e s e
words unambiguously set out the chief pm
pose of the proposal as required  by section
lOl.l61(1).  Florida Statutes (1987). A act
ond ballot authorizes the electorate  to  se
lect  representatives  by district  to the Fire
Rmcue Service hoard. The separate  posi-
tiordng of these ballots in  addition to the
clear and unambiguous wording of each
should not mislead an informed voter of
average intelligence sc to the consequences
of his vote. see  Hill v. Miiander,  72 50.2d
796, 798 (iQI954).  I would affirm the
order permitting tabulation of the refer+
endum ballot

METROPOWL4N  DADE
COUNTY. Appellant,

v.

Dexter LRHTINEN, A~pelln.

No. 8M.49.

District Court of Appeal of Florida,
Third District

March 3, 1988.

Form of proposed ballot question was
held to bs  improper by the Circuit Court

1. ThcqWaionplrovtdcc
H O M E  R U L E  QURTER  R E V I S I O N S

SHALL THE DADE COUN-IT  CH4RTER B E
AMBN’RRD To PROVWE  FOR AMONG OX-f.
ER THlNcs.  REVIBIONS To:  THE CITIZENS
BU O F  RIGI-llY$ T H E  COUNIT  WhlMIS
SIOWS  mwERs.  PRCCEDURB  A N D  ELEG
llONs:  THE ORGANIUTION  OF THE COUN-
m ADhlwlsrmTIoN;  THE TRuaFER  OF
MUNICIPAL  EMFLOYEES  T H E  PROCE.
DU&S  FOR CREAnON  AND ABOUTlON  OF

for Dade Coung,  John A. Tank&y,  J., and
mu&y  appaakd The District Court of
Appeal  held that ballot quwtion  WM  both
affirmatively misleading and in violation of
statute  and char&r  provis ion rquirlng
clkty  of hxuguage.

Affimled.

EI&IoN  -175
Proposed  ballot queaticn  seeking ap

proval  of numerous home charter  revisions
was affirmptively  misleading and did not
satisfy  either statute or charter provision
requiring  clarity of language where, for
example, it referred to revisions of “pm
dures”  for initiative, referendum and re
eoll,  while actual proposal  involved exkn-
aive substantive changes in recall process.
West’s F.S.A. 9 101.161(1).

Roixn  A. Giiburg,  County Atty., for
appellant.

‘Dexter  Lehtinen.  Mitchell Rat%.  Miami.
for appellee.

Before SCHWARTZ. CL,  and
HEXDRY  and NESBMT, JJ.

PER CURIAE.
We agme  with the trial mu-t  that the

proposed  ballot question in iswe here’ is
both  aftlnnatively  misleading  in critical re-
spots.  see  Askew  v. Fkdone, 421 So.2d
151 (Fk1982),  and  even more clearly, does
not satisfy  the requirement of section lOI.-
la(I),  FIorida Statutes (1987).  that the
“substance  of . . . [the] meesure  . . . be
printed  in clear and unambiguous land
wage,” nor that of Article 7, Section
7.01(4)&)  of the Metropolitan Dade County
Home Rule Charter  that a pmposition  be

MIJN’ICIF~  THE FROCEOURES  FOR
lhmum REFmFsDUM  AND RECALL:
TIE  PRWEDURES  FOR THE AMENDMENT
OF THE CHAR-  AND VARIOUS TECHNI-
CAL AND FRocEDuR4L  hlATrIas?

YES
N O  - -
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GENERAL DEVELOPMENT CORP. v. LOVE
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submitted “in  arch  mauaer  ar provides a
clear  undemttnding  of the proposal.”

We fmd no merit in  the county’s argu
ment that the action is  berred  by Iaches.

Affirmed.s

1

An Appeal from the Ciit Court for
Dade County; Leouard  Rivkind,  Judge.

Ronald D.  Poltomck,  Fort  LPuderdale,
for appellant

David P. LEONARD, AppellmL Mark J. Feldman. Miami.  for applln.
v.

FLORIDA UNEMPLOYMENT APPEALS
COMMISSION, and General SporU
Venturer, In%  Appelka

No. 862433.

Before SCHWARTZ, CJ., and
HENDRY and DANIEL S. PEARSON,
JJ.

PER CURLAM.

DiMa  Court  of Appeal of Florida.
Third District

Mtrcb  22,  1988.

An Appeal from Florida  Unemployment
Appeals Commission.

David P. I#omud,  iu pro. per.

John D. Maher.  Tallahasstc,  for Florida
Unemployment Appeals  Cam’n.

Cetger  B Krttgtr  aud Julian 8.  Rreeg
er, Miam&  for Gen. SpoM  Ventures, Inc.

Affumed.  Set Mugtine  v. Bedoya 475
So.2d  1035 (Flo.  3d DCA  1985); Bum
Tower  Condominium Association, Inc. II.
Schwtizcr,  475 So.2d  982 (Fla.  3d DCA
1985); Slomotiilz  L Walktr, 429 SoId  797
(Fle.  4th DCA 1983); Stibeq  D. Bametl
Bank of Fort Laudtrdale,  400 SoAd  200
(Fla 4th DCA 1981); .‘ohn  C-S  Inc
v.  Schwa&  982  So.Zd  383 @‘la  4th DCA
1980); In re Tr&  of Aston, 245 So.Zd  674
(Fla.  4th DCA  1971).

Before SCHWARTZ CJ., and
BAREDLIT.&  and FERGUSON. JJ. 3

PER  CURIAM.
Mfnmd  Applegate  R Burnett  Bank

of Tall&am-  87’7 &Aid 1156 G%-19’79);
sthhoue  R SLsinhaw,  336 So2d  665
@‘It.  4th DCA 1976).

2

Reymond  JEAN, Appcllanf

v.
Samuel IL  -SAY.  Jr.. Appcllcc

No.  87-2249 .
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with law. F.S-4.  So  10127, 36.40.  - Stxembcr  7. 1955.  iollowvinr receipt of a

2. Elections ~lMl(l) rcsoikoz  and’petition  from 6e B&d o f
Trurxcs of rhe  Distrk  the Board oi  Pub-

The  test  as to legality  oi  bal lot  is ]ic I;strdaion  of Dade  County ,  in  compli-
whether  or not voters were afforded op- anct  wirh See.  23K7,  F l o r i d a  Statutes
portunity  to  express  thcmsrlvts  fairly and 19fi,
did in fact exercise the privilege.

F.S.:\.,  aloptcci  a resolution  l i s t ing
proirzr Ictcrmintd  b::  it to be essential to

3. Schools and School Dlrtrlcfs  G97(4)

.
the  ~hvJ  p r o g r a m  h i  the districr.  The
Eo2:C oi Public Inrtr-aion  also dettrmincd

EXHIBIT 8

STATE Y.  SPECIAL TAX  SCHOOL DISTRICT NO. 1
Cite es. Fls.  SE SoA  119

F% 419

trict  part icipated in clcct ion to approw
STATE  of Florida and the Taxpaytrb,  Prop- bonds, Sp..Qts  19j?, e.  306S2;  F.S .A .

my Ownar~  and  Cltiacns  or Sald Special  conzt,  art. 9,  3 6,
Tax School Oistrlct No. I of Dadt  Coun-
ty, Florida, lncludlng  Nonresidents Own-
In9  Property  or Subitct to Taxation Thtrs-

4. Schools and School Oirtricts -97(1)

i n ,  A p p e l l a n t s , Z?ecial  tas school district was author-
ized to issue bonds for school purposesv.

SPECIAL TAX SCHOOL DISTRICT NO. I
without  pro%-idin? for compliak “ w i t h

OF OAOE  COUNTY, Florlda.  Appcllar.
conrrirution requiring segregation and im-
partial pro\.ision  ior  both white and colored

Supreme Court of FlorIdr
Division 3.

March  35.  1938.

child&.  F.S.;\.  ZX.01  e t  s e q . ;  F.S 4 .
Consi. 2rf. 12, $ 12; art. 12, 3 17.

Grorgc  +I.  Brastigrm.  %ami,  and Jobo
SpCCial  tax school district filed peti:ion  S. LIocd,  Tallahassee,  for appellants.

to  v2lidz:e  school  bonds .  The  ‘Circui t r
_

Court, Dade County, Marshall C. Wise- EC::-ard Boardman  o f  Boardman  &

heart, I.,  entered decree validatiae  prowsed 6olle.;. Miami, for appellee.

bonds and all proceedings incident* to-l-ali-
dat ion and the state appealed.  The Su- TESRELL,  Fasricc.

prcmc  Court, Terrcll,  J.,  held  that rc-rcgis- This appeal is from a final  decree of the
tration  of ireeholdcrs  provided for by Circzir  Cour t ,  Eleventh  Judicial  Circui t
Special .Ict,  duly passed, was :aw-iul means  of Florida, raiidating  school bonds of
to determine whether majority of freehold- Special T2.u  School District No. 1, Dade
ers  in special tax school district participated Cow?:.  in the sum oi  sj-I,XO,oOo.  Special
in clcction  to approve bonds. Tax  dchoql  District So. 1 comprises ail of

A5mcd.
Dade County. At  the rqucsi  oi the Board
o f  Public Instrwrion,  d a t e d  .iuk~t  1 6 ,

I.  Schools and School Dlsirlctt  -97(4)
193:. :hc Board of County tommissioners,
purzant  to Chapter 3?W.  Special Acts  of

.4lthough  ballots  used  for school bond 19::.  cal!ed  for rc-rcg?stration  of the free-
elect ion did not  conform to requirements hoidw  in the dktria. The  regiltration
oi  statute relating to paper ballots  &t  books WC~C  opesed  from September 7,  1%
ballots contain words “For Bonds” and through  October 11.  19i5,  at the place dcsig-
“Against Bonds”, where  election  was  heId  nate?.  notice  thereof having been pubkhcd
by voting machine  and ballots used com- in tht Xiami  Ee;aid  and the 3Iiami Daily
plied with requirements of stature rciating New  September 1.8, Ii,  22,29  and October
to machines, election  was in compliance 6  19:5.



tion and tl:e  bond issue were approved by
t h e  Sratc  Superintcndcnt  o f  Public  Ii-
struc:ion  Septcmbcr  12, !951.  and on Scp-
tember  14 the Board of Public Instruction
adopted a resolution confirming its rcsolu-
tion of September 7, 1955,  providing for
holding of :he frccholdcrs election to ap
prove issuance of said bonds. It appears
that  ii,23 frceholdcrs icglst-rcd  and quali-
hed to vote in said election which was
held October 25,  1955. It further appears
that 66.W  frceholders voted in said elec-
tion; that 60,SW  voted to issue said bonds
and $Z‘S  voted against the bond issue.

The  rcsoiution  of. September 7,  1955,
shows that the indebtedness of the district,
including the bonds so authorized, will ag-
gregate $W46,0CO.  which is less than 20
percent of the assessed valuation of the tas-
able property within the district. The peti-
tion to validate was duiy filed, notice and
order to show cause were  duly entered,
served and published. Answer was season-
ably filed by the state attorney and at final
hearing, January 10,  1956, an order was
cntercd  vaiidating the proposed bonds and
ail proceedings incident ro validation. This
appeal is froin  the validating decree.

[I.  21 It is first contended that the bond
election was not held in compliance with
law because the ballot used did not con-
form to the requirements of Sec. 236.40,
Florida Statutes, F.S.A.

The  portion of Sec. 236.40, Florida Stat-

statement of the question submitted.
and said voting machines shall pro-
vide facilities for qualified clcctors
who are frccholdets to vote for or
against the issuance of said bonds as
they  may choose.  Said bal lot  as  i t
appears within the ballot frames of
the voting machines shall be in sub-
stantially the following form:

“0fficia.l  Ballot
Bond Election October 25,  1955

Special Tax School District No. 1
of Dade County, Florida

Yes 30

Shall bonds of Special Tazx  School
Diottict  Ko. 1 of Dade County, Florida.
be iscued at one  time or from time to
time in the aggregate principal amount
of S34,539,000  for the  purposes and to
marure  as  s tated in the resolut ion
adopted on September 7,  1955,  by The
Board of Public Instruction of Dade
County, Florida?

“Section 1.  Those desiring to vote
for the issuance of said bonds are in-
smaed  to turn dot-n  the pointer or
lcxr  over  the word ‘Yes’ within the
ballot itamc  containing the statement
of the question relating to said bonds, .
and those  desiring to vote against the
issuance of said bonds arc instructed
to mm down the pointer or lever over
the word ‘Xo’  within the ballot frame
containing the statement of the ques-
tions relating to said bonds.”

-4  rimilar  question was before the court
utes,  F.S.A., relied on to support this con-
tention is, “  l l l the form of ballots
for such election shall be: ‘For Bonds’ or in Srzte  Y.  City of Tallahassee, 142 Fla.

‘Against Bonds.’ “ It  appears that Sec. 476, 195  So. 402.  and  ~2s  dccidcd  contrary

2315.40  has reference to paper ballots to be to the contention-of appellants. In fact we

rotcd  by hand whili the election in ques- thir,h  ::lis  case coaciudes the po in t .  The

tion was held by voting machine  and the tcsr  ~5 to legality of :hc ballot is whcrhcr

ballots used wcrc  dcfincd  and prcparcd  as or ar,t  the voters  were  afforded an oppor-

required by See.  101.27, Florida Statutes, tunit;;  to cxprcss  thcmsclvcs  fairly and did

F.S.A. The resolution calling the bond i n  iac:  cxercisu  t h e  privilcgc.  A reading

clcction provided  : of tkc returns from the bond clcction rluotcd
In this  cpinion  can lcavc  no doubt that

“Section 6. That the bai!ot  used at this x*.-as  &me.
said election shall be :hat  portion of
the cardboard or yapc:  or other ma- [3]  The  second  point  wi th  which we
trrial  wi:hin  t h e  bal!r,t frxxs o f  the arc r,r,i:ontu.l  is \Vvhcthcr  or not rc:-rc:i,-
voting machines  which shail contain a tra;:c,r.  f,i  f:echolders  x~{uirctl  !,y  Ci:::~rter

_ .”
I
1
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CM  .s.  Ph..  sd  Soa  4n

305Z.  Spccisl  Acts of 1955,  was  a lawful place in this discussion or bond issue. The
means  to d&zrmiue  that a majority of free- question  before the voters was one of ur-
holders in Special Tax School District No. gent school necessity and the qualified  clec-
1 , Dade County, participated in the election tors voted for the bonds to provide better
to approve said bonds as required by Scc- school facilities for that reason  and no
ticn 6, hrticle  XX, Constitution of Florida, other. The  pressing necessity for better
F.S.A. school facilities was revealed by the record

The record discloses that Chapter .%82, and the bond issue was  overwhclmingiy

providing for rc-registration,  was duly approved on that basis. .4ny  reasonable

passed. that registration for the bond clec-
pattern for descgrcgation  that  may be

tion ~-as regularly conducted and that the
approved in the future will still require

proper notice and dvcrtisemcnt  were  giv- more and better school facilities which

en. The decree validating the bonds found
can be taken care of when that contingency

that these things were done, that the frct-
arises. To drag it into the picture at this

hoider  electors were repeatedly urged to
time is beside the question. Board of Pub-

re&ter to  vote ,  and that  no frecholdcr
lit  Instruction v. State, Fla,  i5  So.1  83;

was denied the right to vote  in said rlcc- 3Iatlock  Y.  Board of County Commission-

rion. that no one complained to the  State
crs, Okl., 281 P+2d  169.

Att&ney  or any one el;e  that  he was denitd The decree  appealed from is therefore
the right to vote in said election and that tinned.
no one ever  heard a rumor of any free-
holder being  denied the oppotttmity  to vote. ABlXXd

The County Supcrintcndent  of Public In-
struction and the Supervisor of Rcgistra- D R E W ,  C .  J.,  THORSAL,  J . ,  a n d
tiOn  verified  the fact  O f  bItCrk\‘dy  a d v c r -  PRUNTY,  Associate  Jam&,  concur.
tiring the election and the number of qual-
ified freeholders  who were registered and ,
took  part in the election. A very similar
question  was presented and considered in
Stare  v.  County of Sarasota Fia., 62 SoZd
708.  and we think the opinion in that case
concludes the  question here.

[41  The third and last point nrcsented.
is whether  or not Special Tax School Dis-
trict Bo. 1. Dade Counv,  is authorized by
Chapter 236, Florida Statutes, and Section

Louis  hf.  HUWER  and Florence M.
Hunter, his  wife, Appelhnts.

17.  Art ic le  XII .  Flor ida  Const i tu t ion, t.
F.S.A., to issue the proposed bonds for the UNITED STATES FIDELITY and GUAR-
cchwi  purposes indicated without provid- ANTY COMPANY, a cO+o&!On,
ing for compliance with Section 12. Article Apprlk.

Xii,  Constitution  of  Flor ida ,  F .S.A.

Chapter 236,  Flor ida  Sta tutes  19%.
F.S.A,  defines the procedure for issuing
special tax school district bonds. It is
shown  that the required procedure was
iolLved  in this case with tcierencc to
scgregatcd  schools. In voting for the
bonds the frceholdcrs  had in mind the cx-
trcmc nccrsslty  for the crrnttmplated  im-
prowmenu as disclosed  by the record. In
Uui  :,icw  the  rr:arcgatior.  question  ha5 n o

Supreme Court  Of  Floridr
Specinl Division 1.

Mnrch 28, 195a

:\ction  on fire  pol icy .  The  Circui t
Court ior  St. Johns County, George WI-
liam Jackson. J.,  rcndcred  jzigmcnt  for dc-
fcndant,  and  piaintiff  app,;aierl.  T h e  Su-
prcmc Court, Drew,  C. J.,  held that viola-
tion of prrlicy  agrccmnmt  tr)  :akc  out no ado
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.;I
with a dangerous weapon, to allege the under originJ  bonds (Acts 1035.  c 17W~’
ownership of the property therein described Const  art 10,  5 7. as added ln  1934). .:1.
as the object of the robbery, or in lieu ..’
thereof that the owner thereof was un- 3. Munlelprl  corporrtlons  -931 ; I:
known. as required under that decision. Funding bonds pmposcd  to be lssu~
Such ownership, when alleged, may consist  by city to fund Boatin  debt held Invalid
of a general or special property in the under homestead exemption provisions +

Isubject-matter, but a complete omission of
all allegation of ownership cannot be up-
held as against a motion to quash duly and
Gmcly  interposed in a case of this kind.

Reversed.

WHITFIELD, P. J.,  and BROWN and
DAVIS, JJ.,  concur.

cau6e  of prorisions  in  Instruments and (
nanees  authorizing tbelr  issuance  oblige
dty  to levy taras upon homestends  for
merit,  where  there was uo  contract pria
ennctment  of exemption pmriaions  or
levies to pay debt (Acts 1935. c lit
Coust  art. 10, f 7, ps added in 1934).

ELLIS, C J.,  and TERRELL and BU-
FORD,  JJ.,  concur in the opinion and
judgment.

4. Munlclpal corporatlona  -919
City, acting under GeneraI  Rehm

A c t .  held  ruthorized  to  obligate ltaalf
terms of refunding ordiaanccs  to lerg
in one tl6cal year sufadeat w pm-i&

BROWN, Justice (concurring). payttlwt  of laterest  due on refunding k

While I  dissented in the Pippin  Case, In next fl6cal  gear and on otd bonds WI

that case settled  the question involved here, were to be refunded, even though ttrrm

unless and until there is  additional legisla- refunding bonda and  ordlnanCes  autborl;

tion oa the subject I therefore concur. their  lssusnc@  rio1nt&4  prorisions  or stafi
providing for payment of inter% and .i
lnp fund  on bonds or other pastdue  obl
Uons ot  city by ,;menns of past-due ow
t lons  ( A c t s  1031,  ErSeas.,  E 15772;  A
1935.  cc.  16333,16965,17401).

5.  Hunlclpal  corperatlons  cP918(2) .
Refundlag  bonds pm-  to be iss

STATE Y.  CI?Y OF WEST PALM BEACH. by city held not invalid because  of l@
risteneg  In maturity  dntes  stated in pmp

Supreme Court  of Florida, Division B. tlon submltted  at electlon  called to app~
bonds and ln  otdlnanrr  autborlzlng  th&

Jan.  11, 1937. kuancc,  where  pmpukttion  met easentid  f
awry  reCpitements,  and statute does not

I.  Hunlelpal  corpcrotlonr  -913 quiz-e  proposItIon  to state maturiti,  d?
General Refunding  Act and sp~clal law sines  Information in pmr~~ltion  as to

herd  to authorize city to Issue and exchange turity dates was surplusage,  and Ineom
refunding and funding bonds to refund and envy wsa immateriJ  (Acts 1931, c 1471
fnnd bonds. judgments on bonds. and CitF’s 11).
floating debt (Acts 1931. Ex.Sess.,  c 15772:
Sp.Acts  1933.  c. 16356.  %70-9S). 8.  Munlclpal rorporatlonr  e986(4)

Territory annexed to and consollda
2 .  M u n l c l p a l  c o r p o r a t i o n s  *931 with city  under statute  htld not entitled

RefundIn  bonds and interest certitl-  claim tmmunitf  from taxation to refund
cates  proposed to be issued by city to be ex- fund city’s bonded and floating debt. 1
changed Zor  principal and interest claims of tlons  of wbicb were  incurred prior w
bonded debt held not invalid under home- nexation,  since Legislature hss  plenae p
stead exemption provlsions. enacted mbsr er. under Constitution, to abolish  exisl
quent  to issuance of ‘original bonds. because corpomtlons  and to create new eorporad~
of pmvlsions  oblignting city  to lety  taxes  and, under statute, to make all former
upon homesteads for payment, since instru- poratlon’s  outstanding obligations new
ments constituted extension of original con- poration’s  obligations and to authorize 1
tract, md  bondholders were entitled to have of tax on all taxable property within I
tax levy made upon property as authorized corporate limits  available  for payment

5 1
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114  90.

&l&,tiO,M  (@&ZtS  1033,  Cc.  lmx,  16i59; which accrued in the Kscal year ending Sep-
@s  1935. c-16951;  Const  art 8,  4 8). tcmbcr  30, 1933, and prior fiscal  years in

,I  ;. the sum of $SOO.OOO  is outstanding and un-
e.  - . . . 7.’ paid

: Appeal fro&  C&it  Court. Palm Beach The predecessors of the present city in-

County  ; C. E. Chillinporth,  Judge. currcd  a floating debt  in the sum of $657,.
57686.  Of this amount &H7,353.16  has been

. Petition by the city of West Palm Beach
igainst the State to validate certain  refund-

reduced to judgment and $3lO,ZZZO  is rcp-
resented by a mortgage, certificates of in-

,ing  bonds .  From  a final  decree  of valida-  dcbtedness and paving lien certificates.
tion, the State  appeals. There  is also due on the last above-men:ion-

Decree  nformed and, as reformed, af- cd items for interest which accrued in thea.,
&+tted . fiscal year ending September 30.  1933, and

ii.  L ‘W.  Salisburv.  State  Attv..  of West prior fiscal  years, the sum of g5.000.

$n Beach, foi &-State. - . Negotiations to refund and fund the iri-
. , .

+  Paul W. Potter, C&y  Atty., of W&t Palm debredness  of the Ciry of West Palm Beach

,Bcach, f o r  nppcllc~
culminated in the enactment of hvo  ordi-
nanccs by the City of West Palm Beach

,:.. I. 1 . :

- k  BUFOIU),  Just&z’,
on the 26th day of August, 1936,  author-
king a readjustment of the entire indebt-

:-’ The appeal is from a final decree valida- edncss  of said city.  The substant ia l  dif-
bg  certain refunding bbnds  proposed to be fcrcnce between the two ordinancts  is that
&id  by the Cie  of West Palm Beach  in one ordinance provides for the  issuance and
&lm  Beach countv.  Fla exchange of refunding bonds for an amwnl

~...l%hc  City of Wei  Palm  Beach  was es+
,$blishcd  by chapter  $?j  1, Acts  1911. From
,tiplc  to time various +rter  acts were pass-
+d  by the Legislature of Florida until hnal-
ly  &aptcr  16351 was enacted by the Lcgis-
Jaturc of 1935. That act consolidated the
govcrnmentsl  fufictions  which had been
theretofore delegated to the City of West
Palm Beach  and tbi  District of West Palm
‘Beach by chapters 16758 and lG759.  Sp.
Acts 1933,  respectively.  Undtr  chapter
16551, Am  1935. the present municipality
gequired  all the rights, powers, and privi-
$ges  of the ,distti,ct  fheretoforc existing,
“d  all the rights, powers, privileges, and
&it&  of the city theretofore existing. and
rll the debts and liabilities of the district
&zcame  and are now the debts and liabilities
of the city. All of the valid judgments
kndered against the district or against the
Town or City of West Palm Beach as thert-
tofore  existing became judgments against
the city so created by the latter  att and the
city  may levy taxes against such properties
@thin  the city as either the district or the

t
Ofp’cr city could have levied.
From and after January 1, 1912, the City’s

iredeccssors  issued some forty-six separate
grjcs  of bonds of which there is now out-
-ding for principal the amount of $lS,-
#%500,  of which the sum of $4,493,500 has
Fen  reduced  to judgment and $10,693,500
$:reprcscntcd  by bonds either matured or
p,atured  which have not been reduced to
~gmcnt.  Interest  upon this bonded debt

!t

equal  :o 75  per  cent. of the prindpal  smount
of the outstanding bonded debt of said city
and the refunding of interest which accrued
during the fiscal year ending September 30,
1933. and prior &al years.  by the issuance
and exchange of nonnegotiable. nonintercst-
bearing certifiutcs of indebtedness to an
amount qua1  to the  amount of interest to be
thereby refunded : while the other ordinance
provides for the issuance and exchange of
refunding bonds for an amount equal  to
75 per  cent.  of the principal amount of the
floating debt of said city and the funding
of interest which accrued during the fiscal
year ending Scptcmber  30. 1933. and prior
fiscal years, by the  issuance and exchange
of nonnegotiable. noninterest-bearing certifi-
catcs  of indebtedness of said city for an
amount equal to the interest claims to be
thereby funded and extended

The interest rate upon the refunding and
funding bonds commences at 2 per cent. for
the period  beginning August 1. 1941. and
gradually increases until it rcachcs  5 per
cent. at August 1, 1956. to August 1. 1961,
the dares of maturity of said refunding and
funding bonds. The interest contemplated
is at the average rate of 3.5 per cent. as
compared  ro 6 per cent. obtaining as to the
indebtedness to bc-refundcd  and funded.

It is also observed that the ordinances
disclose that 25 per cent. of the face amount
of the certificates of indebtedness to be is+
sued and exchanged to each holder of an
intcrcrt  claimed  thereby refunded or funded

52
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and cxtcnded  shal1 be due and payable on bonds and 1,926 votes were cast in fa
or before September 1st in each of the  of the issuance of ctrtificatcs  of indrbt
Years  1937. 1938. 1939, and 1940 at 10 per ness with which to fund the interest wh
cent. of the face amount thereof. had accrued on or before September

It is shown that, by the carrying out of .1933, on the principal outstanding float
the refunding and funding set-up, large rnGcbtedness  Of tbe citY*
amounts of money will be saved to the tax- It, therefore. appears that the issual
payers of the municipality. The figures of the refunding bonds, the funding bon
are not material. and interest certificates to cover inter

For the payment of the refunding and on each class of indebtedness was appro?
funding bonds and interest thereon and the and authorized by the vote of the fteeho
above-mentioned ‘certificates of indebted- CT-S.  The result of the election was d

ness, the full faith and credit of the taasing declared  and on October 22, 1936, appel
power of the city is irrevocably pledged. filed its verified petition seeking validat:

Tbc  bonds contain the following provi-
of the securities involved. On the same d

rions :
the circuit judge entered an order agai:
the State of Florida requiring it to appc

“This bond is issued by said City under on the lith  day of Sovember,  1936, and
authority of and in full compliance with the same date the clerk of the circuit co,
Chapter 15772, General Laws  of Florida, issued a citarion  to the citizens and taxp;
Acts of 1931 [ExScss.],  and with Sections ers-requiring them to appear on Novemi
70 to 98, both inclusive of chapter .16738, 17, 1936, to show cause why the refundi
Laws  of Florida. Acts of 1933 [Special],  and funding bonds and certificates of
and pursuant to an ordinance duly passed debtedness should not be validated and c(
.a.nd  adopted by the City Commission of firmed On October 26, 1936, the Stat
said City on the - day of- A. attorney accepted service of copy of the 1
D. 1936, and is issued ‘for the purpose of tition and order of the court On NOW
funding a like  amount of valid subsisting bcr 17th the State’s attorney filed  answer
debt of said City for the payment of which
the City was obligated to levy taxes upon

behalf of the State of Florida to the petiti
for the validation of the securities involv

all property within its present territorial therein. i;
limits which was subject to taxation under
the constitution and laws of Florida, as

The petition and answer raised questic

they existed immediately prior to November
which were presented to the court on h

6,  1934.“’
vember  17. 1936, and on the 18th day
November, 1936, the circuit judge enter

BY  the term of the  ordinances they be- a final decree nunc  pro tttrtc as of Xove:
‘ame  cffectiyc  only when approved by a ma- ber 17th overruling the objections rais
jority  Of the votes cast in an election, in by theanswerand vaii&ingand  confirmi
which a majority of the freeholders  who the refunding and funding bonds and cl
were qualified electors residing in said city tificates  of indebtedness, and from that (
participated, to be held in the manner pre- dcr this  appeal is takeh _
scribed by law. By proper resolution the
city  commission called and caused to be,held

The appellant in the brief filed here stal

the election. The election was held on Oc-
18 questions for our determination. Y

tober  6,  1936. The record shows that at
find, however, that the appellee has mc

that time there were 3,076 freeholders who
concisely stated the matters which we mt

were qualified electors residing in the city
determine in j questi  ens.

who were entitled to participate in said elcc- The questions thus presented are as fl
tion  A total vote of 2,046 votes were  cast lows:
upon each  of the propositions submitted to “First Question. Does the City of WI
the electors in said city and who were  quali- Palm Beach in Palm Beach county, Floric
fied to participate in said election. 1,973 have the power and authority under chapt
votes were cast in favor of the issuance 15772, Laws of Florida, Acts of 1931, a:
and exchange of the refunding bonds. 1,946 under section 70 to 98 both inclusive,
votes were cast in favor of the issuing of chapter 16738, Special Laws of Floric
certificates of indebtedness with which to Acts of 1933 to issue and exchange refun
refund interest on refunding bonds which ing and funding bonds of said city for t
accrued on bonds on or before September purpose of refunding  and funding boric
30,  1933. 1,934  votes were cast in favor judgments upon bonds and the floating i
of ‘the  issuance and exchange of funding dcbtedncss of said city3



STA?t’E  V. CITY O:*yEST  PAti BF&ZICH FIa 337

“Second Question. Are the refunding and 1933 [Special],  which were consolidated
. funding bonds and certificates of indcbtcd- and merged pursuant to chapter 16551.  Laws

ncss proposed to be issued by the City of of Florida, Acts of 1935.  now claim immu-
West Palm Beach  and to be exchanged for nity from tasation  to refund and fund re-
principal and interest claims respectively spectively  the bonded and floating  debts of
of the bonded and floating debt of said city, said city, portions of which were incurred
invalid. because by the terms and provisions prior to such annexation ?”
contained therein and in the ordinances au-

:thorizing  their issuance,, the City of West [I] The first  question was answered in
Palm Beach is obligated to levy taxes for the the tirtnative  by the circuit court and such
Payment  thereof upon all homesteads 1~ ruling is supported by the opinions and judg-
cated  within its territorial limits, notwith- merits  of this court in the case of State v.

standing the provisions of section 7, article Board of Public Instruction,  1iO  SO. 602,
IO of the Constitution of Florida and chap- and also in the  case of State of Florida and

.tcr  17060, Laws of Florida, Acts of 1935, G. I. Ridgeway  v. City of Daytona Beach,
specifically exempting from taxation homc- 171  So. 814,  dlcd  at this term of the court
steads up to the valuation of 6vc,  thousand and not yet reported [in State report]. It_

dollars 7 IS not needful for us*to say more than has

“Third Question. Is the  City of West been said in those two opinions. .

Palm Beach  authorized to obligate itself
in and by the terms of refunding and fxnd-

[2,  S] The second question was answered

ing ordinances to levy a tax in one fiscal year
by h e 1 ower court  in the negative an&  ia so

sufficient to provide for the pajmcnt  of in-
far as it appiics  to the  refunding bonds and

tmst  due on the refunding and funding
ctrtifieatcs  for accrued interest thereon, that

bonds in the next  &Cal  year and whert  tht
was holding in line  with the decisions of this

terms and provisions contained therein  and
court in the me of Statt  Y. City of Ckar-

in the ordinances authorizing their issuance
water, 169 So. 602, not yet reported  in Flori-
da R epotts. and in Folks v. Marion County,

violate the provisions of chapters 16838, 121  Fla.  17,  163  So.  298,  102  ALR  659;
17401  and 16965, Laws of Florida, Acts of
1 9 3 5 ’

Fleming v. Turner, 122  Fk  MO,  165 So. 353.

“Fourth Q&on.  Arc the certificates
The opinions and judgmtnts  in those  czcs

of indebtedness proposed to be issued and
were grounded npon the postuJate  that tbc

exchanged for interest claims upon the bond-
rtfunding bonds constituted a continuation
and extension of the original contract and

ed  and floating  debts of the City  of West  that, &erefore,  the bondholders were  entitled
Palm Beach, invalid, because the ordinances
authorizing the issuance of said ccrtificaks

under rhe contiact  to have tbc tax  levy made

Provide that twenty five  per cent of the face
upon propert)’  as was autboriztd when the

.amount  thereof issued to each  holder of an
original bonds were issued. This condition,

interest  claim to be thereby refunded and
bowever,  does not apply to the funding bonds
issued to fund a floating debt  as to which

wended  shall  be due and  pyablc  on or there was no prior contract for tax levies,
before the first  day of September in each
of the years 1937, 1938, 1939 and 1940 at

Th cse bonds and interest certificates consti-

.ten  per cent of the fact amount thereof,
tutcd  a new and independent contract for

while the propositions submitted to the qual-
&e payment of which the levy of a tax
upop  homcsttads is prohibited under SCC-

ificd  freeholders  of said city in an elcctitk  tion  7, article 10,  of the Constitution (s
called  for the purpose of approving or dis-

:sPproving  said certificates, stated that said
added in 1934). Certainly, the municipality

certificatts  should be redeemable at ten per
wouid  not be authoriztd to issue ticse  fund-

cent of the face amount thereof on or bc-
ing bonds and interest certificates to provide

fore  four years after date thereof?
for the payment of accrued interest on the

“Fi f th  Ques t ion .
floating debt for which such funding bonds

Can the territory an- are to be issued without having been there-
;aexed  to the City of West Palm Beach by unto authorized by an tltction  such as was
chapter  7254,  Laws of Florida, Acts of 1915

‘([Special]  : chapter 7722, Laws of Florida.
held in the instant case; but, even the au-

Acts of 1917 [Special] ; chapter 9112. Laws
thority  which accrued and became complete
by the result of such an election would not

‘of Florida, Acts of 1921 [Special] ; chapter authorize the municipality to tax home-
9% Laws of Florida, Acts of 1923 [Spc-

‘ball;  chapter 11797, Laws of Florida, Acts
steads. which arc made exempt by the pro-

‘of 1925,  Extraordinary Session  ; chapters
visions of section 7. article 10, of the Con-

h.16-g
stitution, to raise funds with which to pay

13 , and 16759, Laws of Florida, Acts of such obligation%

il 154  50.42

k
1.:
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[4]  The  thi rd  question  was answered
by the lower  court in the affirmative and
that holding, in so .far as it applied to the
obligation conraincd in the refunding bonds
and the payment of interest due on refund-
ing bonds and intcrcst  which had become
due and remained unpaid on the old bonds
which arc to be refunded, was in line with
the opinions and judgments of this court in
the cases of State v.  City of Pensacola, 123
Fla. 331. 166  So. 851,  and State v.  City
of Cleanvatcr,  169 So. 602. It is not nec-
essary for us to here  say more on this sub-
ject than was said in the case of State v.
City of Qeanvatet,  supta.

[5] The fourih  question was answered
by the court below in the negative. With
the limitations heretofore stated that ques-
tion x+as  properly answered. While it is
true that the provision of the ordinance3
authorizing tbc issuance of certificates of
indebtedness for the purpose of refunding
interest and authorizing the issuance of ccr-
tfkatts  of indebtedness for the purpose of
funding interest was  not followed verbatim
in submitting those two questions at the
election, the differences appearing are im-
material. Section Il.of chapter 14715, Laws
of Florida, Acts of 1931, is as follows:

“Section 11. At said election, the ballots
used shall be a plain white  piece of paper
with such description of the issuance of
bonds to be voted on, printed thereon as the
authority calling  the election  may prescribe.
A separate statement of each issue of bonds
sought to be approved, giving the amount
thereof and the interest rate thereon, to-
gether with such other details as may be
deemed necessaty  to properly inform the
ilecrors,  shall be printed thereon in con-
nection with the question ‘FOG  Bonds’ and
‘Against Bonds.’ Direction to the voter to
express  his choice by making an ‘X’ mark
in the space to the right or to the left of
said question shal1  be stated on such bal-
l o t ”

It  will be observed that this provision of
the statute does not require the proposition
submitted to the voters to designate the ma-
turity date of the obligations therein tcfcr-
red  to. The act requires that  the ptoposi-
tion to be submitted to the voters  should
specify the amount of the issue of said ccr-
tificates  and the interest rate thereon. It
afirmatively  appears that the voters were
apprised of the fact that trvo  issues of cer-
tificates. one in the aggregate amount of
$8OO,OC0  and the other in the aggregate
amount of S2j.000  were to bc voted upon,

and that such certificates of indebted&
would not beat interest. These were 4
Only two essential requirements to bc me
and the additional information as to ms
turity  dates was mere  surplusage. There
fore, inasmuch as it affirmatively appeai
that the obligation of the taxpayer will no
be increased by reason of any inconsistcni
in the stated maturity dates, and as no ftau,
is shown, we hold that this inconsist&
~OCS not affect the validity of the obli&
tions. In McQuillin  on Municipal Corpora
tions, vol. 5, pp. 1021-1023, the author say;

“In the absence of fraud, or attempt ti
mislead the voters, or express dtclatatio,
in the law to the contrary. mere irregulari
ties which do not ptcvcnt a full and ft.+,
expression of opinion of the will of the tlcc,
tars.  and change the result will not invali,
date the election. But a disregard of maa
datory requirements, or matters of s&tan&
will vitiate the election and precltide  vali(
contemplated action thereunder. l l *i.,

“All presumptions arc in favor of t)(
validity of the election, and as said above
it will not be vitiated by mere irregularit&
Thus, mete irregularities in the ordinance
calling the election do not invalidate thy
bonds, especially where  the statute so prp
vidcs. Furthermore, a bond election wil:
not be held invalid on account of a disr
gard of merely  directory provisions of cl{
tion laws, where such a disregard would r
render an election for municipal o&c
invalid. Likewise, the fact that the mann
of making municipal election returns h
not been  prescribed by ordinance, as r q u
ed by statute, does not invalidate the elc
tion, where there was a fair canvass a
declaration of the result of the election a
no fraud is claimed. So the mere fact ti
the ballots do not state the purpose of t
expenditure is not fatal where there is
possibility or claim that any voter was m
led or prejudiced by the mistake. l l ’,i.

. The cases of’ State v. Andrcscn,  75 (
509.  147 P. 526; City of Perry v. Davis,
Kan.  369,154 P. 1127; City of Albuqued
v. Water Supply Co., 24 NM.  36%  174.
217, 5 A.L.R  519.  and State CT  rcl. Ut
Savings &  Trust Co. v. Salt Lake  City
al., 35 Urah, 25, 99 P.  255, 18 Ann.Cas.  11:
support this text.

[6]  The fifth question was answered:
the negative  by ‘the court below and p$

crly  so. ,j
The City of West Palm Beach acquires

authority under the provisions of chap
16851,  Acts 1935, when read in pari  mate!
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16758, and 16759, Sp.Acts
of which in this regard has
stated. Regardless of any
ve enactments, the Lcgis-
plenary power under  scc-

e 8, of the Constitution to abol-
corporations and create a new

oration and by the act make all out-

of special  assessments which bad been made
but were not collected did not impose au rd-
dltlotml  hurdcn on taxpayeera  generally rind
was no pledge  of taxing  power other than
that taxing power which attached to or&i-
nal  bonds, and refunding bonds created 80
additional or Lncruased 1IahiIitg (Acts  1931.
Ex.Sess..  c.  15?;1).

nding obligations of the former corpora-
n the obligations of the new corporation 2. Municipal corporalIon  43919(l)
i to authorize the levy of tax on all tax- CltS  held  entitled, without voters’ ap
e property within the territorial limits provnl,  to issue refunding bondr In lieu of
the new corporation available for the special assessment bonds and certificafes  of

bent  of such obligations. See State v. Indebtedness and public utility bonds which
y of Miami, 101 Fla.  292, 134 So. 608; refunding bonds pledged fuLl  faith  and cred-
te  v. City of St Petersburg, 106 Fla. 742, It of city. notwithstanding original bonds.

k
So. 313, 671, 145 So. 175; State v.  City pledgeed also special assessments and net

’ ’ Clearwater, supra. revenue from city  water plant  (Acta 1931.

kc may say here  that the-record shows Ex.Sess.*  c lai7*).
.t  all of the territory  now included in the
y.of  West Palm Beach was by legislative

3. mni~ipa~  corporations ew(f)
Homesteads fn cifr  held  ass-able  for

ibrought  wit.hio  the corporate  limits Prior taxes for payment OK  refundlng  bonds not-
: adoption of the homestead arncnd-

it bn November 6, 1934, now section 7
withstnndiug,  constItutional  provision es-

r
&  10,  of the Constitution So, we hold

empting  homesteads from taxation  and stat-

rti.e  decree appealed from should be af-
ute specifically exempting homesteads up to
valuation of 8.@Xl  from taxation (Acts  1931,

i$ except in so far as  it validates the E~.s~~., c 13772; Acts 193.  c
Ions of the funding bonds hcreinbcfore bns~  ar+  10,  8 7, amendd  in  19%).

litHO:

cd to and the certifzttes of indcbted-
$‘i%  procure funds with which to pay the 4,  MunlcjPaj  corPorations  -9@(%)
&:;;t  which had accrued prior to Scptcm- Refunding bonds issued by dty  andcr

,l,  1933, on the floating debt, whcrchy 6eneral  refunding  act  held  not alitctcd  by
@oi  appear to pledge ,tax  to be levied statute  proriding  for budpt  (Aa 1931.  EL

homesteads as desciibtd  in section 7. Seas..  C.  152;  ACts  1935.  c les381.
.

r

:‘lO.  of the Cons&ion, and we di-
&t  the decree should be reformed so 5. Munlclpal corporrtlonr  -919

‘iiiiinate  this provision. When so Prohibition in resolution authorialng  Uj-

6;‘;  the decree will stand afKrmtd. suance  of refunding bonds by city of amp&

;,+.
auee  of anything  but lawful money of Unit-

c ed States In aarment  or aatisfactlon  of tax-

hS,  P. J.. and TERRJXL,  J.,  &CUT.
es  or special a=ments  levw for such

‘2; ( : refunding bonds hold not iavalld  because  of
.:
[ITFIELD,  C  J., and BROWN and

statute permitting use of past-due  oblira+

1s; JJ.,  concur in the  opinion and
tions  of municipality  for pn.yment  of taxes
1evicd  for IIHJ’mer*  nf lnterelt  and for sink
ing f u n d  .(Acts  1991,  Ex.Seaa  c 15ii2.
Acts l%X,  c.  17401).

-Ima)  . 6. Municipal corporations -51
:I  :!
--?,.

City Issuing refunding bnds A&d  UU-
thorized  to provide that any amount eollert+

ttc: ed under lery  to raise money to pay inter-
+ : , eat  which would be in excess of amount eec-
STALE V.  cm  o f  SANFORCL essary  to pay Interest 63s  to go into sink+
ii.‘.

e Court of Florida, Division k
Ing fund for payment.  redemption, or pw
chase of bonds (Actu  1931,  EzSesn,  Q

*+.- Bfay 5,  1037. 15i72).

i;clpal  corporations  @913(1) 7. Munlclpal  corporations  -919
?+w  appmral  wai  not necessary to City  held  auLhntixed tn issue refunding
!9 of refunding bonds where pledging.  bonds under  gvrlcrtll  rcfumlilr$  act  withuut
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EXHIBIT 10

WINTERFIELD v. TOWN OF PALM BEACH Fla. 359
CIIC  u 455  So.ld  359  (fll.  1984)

flict of Decisions, Third District-Case No.
81-1964.

Case below: 433 So.2d  1323.

Bennett H. Brummer, Public Defender
and Elliot H. Scherker, Asst. Public De-
fender, Eleventh Judicial Circuit, Miami,
for petitioner.

Jim Smith, Atty. Gen. and Diane E.
Leeds,  Asst,  Atty. Gen., Miami, for respon-
dent

PER CURIAM.

Approved. State V. Fuller, 455  So.2d
357 (FIa.1984).

It is so ordered.

BOYD, C-J.,  and OVERTON,  ALDER-
MAN, M CDONALD, EHRLICH  and
SHAW, JJ., concur.

ADKINS. J., dissents.

Adrian WINTERFIELD, Appellant,

Y.

TOWN OFPALMBEACH  arid the
State of Florida, Appellees,

No. 64284.

Supreme Court of Florida.

July 19, 1984.

Rehearing Denied Oct. 5, 1984. ,
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Appeal was taken from a judgment of
the Circuit Court,  Palm Beach County,
John D. Wessel,  J., validating municipal
bonds. The Supreme Court  held that: (1)
violation of single-purpose rule did not
mandate invalidation, and (2) failure of pro-
posed text for referendum ballot to men-
tion that some of the revenue would be

used to reimburse city for prior expendi-
ture for land did not mandate invalidation.

Affirmed.

1. Municipal Corporations *918(4)
Municipal bond referendum election

would not be invalidated despite violation
of single-purpose rule, resulting from sin-
gle election on proposed bond issue to  pay
for new police facility, fire station, and
sewer compressor station, where there was
no assertion that violation of the rule con-
stituted fraud, corruption or coercion or
affected the result of the election and
where multiple purposes of proposed bond
issue were clear on the face of the notice of
election and the ballot and thus anyone
wishing to  challenge on the point could
have made the attack before the election.

2. hfunicipal Corporations -918(4)
Where  discrepancies on bond referen-

dum ballot mislead the voters  or fail to
adequately inform them of the project, bal-
lot is subject to  invalidation.

3. nhnicipal  Corporations -918(4)
Failure of proposed text for bond ref-

erendum ballot to mention that some of the
revenue would be used to reimburse city
for prior expenditure for land did not man-
date invalidation for the bond referendum
election where title of original resolution
included reference to  acquiring land as did
all subsequent notices and resolutions and
ballot itself and where prior purchase of
land was matter of public record.

Adrian Winterfield, pro. per.
John C. Randolph of Johnston, Sasser,

Randolph & Weaver, West Palm Beach, for
appellee  Town of Palm Beach.

David H. Bludworth, State Atty. and
Marta  M. Suarez-Murias, Asst. State Atty.,
West Palm Beach, for State.

PER CURIAM.
This is an appeal from a circuit court

judgment validating municipal bonds pur-
suant to  chapter 75, Florida Statutes
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(1983).  We have jurisdiction. Art. V,
0 3@)(2),  Fla.  Cvnst.

Electors of the Town of Palm Beach vot-
ed on  a bond referendum on March 22,
1983.  The proposed bond issue would raise
$7 million ti pay for a new police facility, a
fire station, and a sewer compressor sb-
tion. The ballot provided for a single vote
to be cast on the entire bond issue, rather
than allowing a separate vote  to be cast for
each project. Approximately three-quar-
ters of those voting approved the bond
issue.

Winterfield  appeared as an intervenor at
the circuit court validiation hearing held
August 1,  1983, pursuant to  chapter 75,
and was permitted to intentene. He unsuc-
cessfully challenged the validity of the
bonds  on  two grounds, violation of the “sin-
gle-purpose” rule and technical irregulari-
ties in the bonding process. The circuit
court validated the bonds and Winterfield
appealed to this Court We affirm the
judgment of  validation.

I. THE SINGLE-PURPOSE RULE

(11 The single-purpose rule was adopted
by thii Court in Antuono v. City of Tam-
pa, 87 Fla.  82, 99 So. 324 (1924). The rule
was  stated as follows:

If there are two or more separate and
distinct propositio7Ls  to be voted on,
each proposition should be stated sepa-
ately  and distinctly so that a voter may
declare his opinion as to each matter
separately, since several propositions
cannot be united in one submission to  the
voters so as  to  call for one assenting or
dissent ing vote  upon a l l  the  proposi t ions;
and elections are invalid where held un-
der ‘such restrictions as to prevent the
voter from casting his individual and in-
telligent vote upon the object or objects
sought  to be ob&ed. The object o/the
rule preventing the submission of sever-

1, Grapeland  Heights Civic Asstiution  v.  Cify  o f
Mumi  267 So.2d  321 (Fla.1972) (recreational
facilities in two areas of the city); Slarc v.  City
of St. Aqwtinc,  235 So.Zd  1  (Fla.1970) (convct-
sion  of building IO city hall and fire  station with
related cxpcnxs);  Sfnrc  V.  Comfy o/ &de. 125

al and distinct propositions to the people
unit-cd  as one in such a manner as to
compel the voter to  reject or accept all is
to prevent the joining of one local subject
to others in such a way that each shall
gather votes for all, and thus one meas-
ure, by its popularity or its apparent
necessity, carries other measures not so
popular or necessary and which the pea-
pie,  if granted the opportunity of sepa-
rate ballots, might defeat. However, un-
less otherwise provided, it is proper to
submit a number of propositions or ques-
tions at one time, providing the ordinance
specifies each separate question or prop-
osition as such, and provision is made by
which the voters are given opportunity to
vote upon each specific proposition or
question independent of the other ques-
tions submitted at the same time. This
may be done upon a single ballot, but the
ballot must state each proposition sepa-
rately, so that the voter may be able to
express his will with reference to each
ques t ion ,

87 Fla. at 9O-91,  99 So. at 326 (emphasis in
orjginal) (quoting 5 E. McQuillin,  The Law
of Municipal Corporation 0 2198 (1921),
identical language in current edition at 15
J. ,Latta  & E. McQuillin,  The Law of Mu-
nicipal Corporation § 40.09 (3d ed. 1970).

The rule has been construed so that “if
bonds are proposed and issued for two or
more purposes that are so related as to
amount to a single purpose, they may be
combined and voted on as a single issue.”
State v. City of Daytona Beach, 160 Fla.
13, 14, 33 So.Bd  218, 219 (1948). This is
especially so when a single plan of financ-
ing  i s  involved . State v.  City of St. Augw-
tine, 235 sO.Zd  1 (Fla.1970). In every case
considered by this Court since Antuono
raising the single-purpose rule, the Court
has found sufficient interrelationship be-
tween various projects to amount to a sin-
gle purpose.’ ,,

So.2d  833 (Fla.1960)  (highway projects); SIare
W.  hdc  Counry,  39 So.2d  807 (Fla.1949) (five
bridges); State V. City 01  DU~O~U  ~euch,  160
Fla.  13.  33 So.Zd  218 (1948) (city recreation
facilities); SIUIC  cx rel.  Wiks  Y.  Brundon,  92
Fir. 793. 110  So.  127 (1926) (waterworks and
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In the case before us, the town suggests
that the three projects constitute a single
purpose-to provide essential services. If
we were to  accept this rationale, the single-
purpose rule would be effectively eviscerat-
ed. Instead, we find that, based on the
facts of this case, more than one purpose
will be served in issuing these bonds. At
the very least, the public safety purpose of
the police and fire projects is separate and
distinct from the public health purpose of
the sewer projects. We do not need to
decide whether the police and fire projects
are also separate and distinct purposes.

The Anluono single-purpose rule ap-
pears ELI  require invalidation whenever vot-
ers have been asked to approve mbre than
one purpose with a single vote, However,
this Court has not lost sight of the underly-
ing rationale for the rule, which is to  pre
vent the electoral equivalent of logrolling,
whereby “one measure, by its popularity or
its apparent necessity, carries other meas-
ures not so popular or necessary and which
the people, if granted the opportunity of
separate ballots, might defeat” Antuoflo,
87 Fla  at 90,99  So. at 326. While electoral
logrolling is an evil to be avoided, per se
invalidation may very well result in a
greater evil. Thus, this Court has on one
occasion recognized that a violation of the
single-purpose rule does not render bonds
invalid per se, In State  ez rel. Wilkes v.
Brandan, 92 Fla. 793, 110 So. 127 (1926),
the mayor of Perry refused to sign bonds
after the election and circuit court valida-
tion. The mayor raised the single-purpose
rule in response to a petition for an altema-
tive  wi-it  of mandamus to require the may-
or to  sign the bonds. This Court held:

It is not made to appear that such a
purpose [to extend municipal waterworks
and sewer systems] embraces “two or
more separate and distinct propositions”
as was contemplated by the rule an-
nounced in the Antuono case,  and if  i t  did
so appear, we think that those desiring to
avail themselves of the benefits of the
rule, must do so in seasonable time.
When power to issue the bonds is admit-

ted, and they have in fact been issued
and validated by decree of the Circuit
Court as provided under the law of this
State, and no fraud is charged, an at-
tempt to invoke the rule in the Antuono
case comes too late.

State ex rel. Wilkes v. Brandon, 92 Fla. at
795-96, 110 So. at 128. This Court also
recognized the desirability of a “seasona-
ble” challenge based on the single-purpose
rule in Slate v. City of St. Augustine, 235
So.Zd  1, 3 (Fla+1970),  where it noted in dicta
that “the better procedure [rather than
raising the issue in the validation proceed-
ing] would be for the elector to  question
the sufficiency of the ballot in appropriate
proceedings before-not after-the election
has been held and the results proclaimed.”
(Footnote  omit ted.)

The Brandon and City of St. Augustine
decisions found no violation of the single
purpose rule, and so there was no need to
address the issue now before us, which is
whether a challenge in the validation pro-
ceeding based on the single-purpose rule
can be sustained. However, this Court has
on repeated occasions found that pre-eleo
tion irregularities do not necessarily re-
quire invalidating an election. An early
indication of the Cour&‘s  reluctance to in-
validate elections came in State ez rel.
Smith v. Bwbridge, 24 Fla. 112, 130, 3 So.
869, 877 (1888),  where the Court held that
the “disposition and duty of courts are to
sustain popular elections whenever they
have been free and fair, and it is clear that
the voters have not been deprived of their
right to vote, and the result has not been
changed by irregularity.” A more defini-
tive standard was stated in Cent  v. Moore,
74 Fla. 77, 88-89, 76 So. 337, 340 (1917):
“Republics regard the elective franchise as
sacred, and the courts should not set aside
an election because some official has not
complied with the law governing elections,
where the voter has done all in his power to
cast his ballot honestly and intelligently,
unless fraud has beers  peqetrated  or COP
ruption or coercion practiced to a degree
to have aflected  the result.” (Emphasis

sewers);  Lcwti  V. ,b.m Coutuy,  91 Fla. 118,  107 So, 146  (1926) (county-wide road projects).
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added.) See also Marler IS Board of Pub. V. Knigh1, 224 So.Zd  703, 706 (Fla. 3d DCh
lit Instruction of Okaloosa Counly,  197 1969) (“A different rule applies to technical
So.2d  506, 508 (Fla,1967) (challenge to suf- or procedural irregularities which occur
ficiency of notice of bond referendum not and are challenged prior to a general elec-
grounds to  invalidate election because “the
violation of [statutory proI+ions  for notice
of election] cannot affect the validity of an
election nor the result thereof where such
election has been fairly held and there is no
charge of fraud, corruption or coercion that

is  alleged to have affected the result there-
of.” (footnote omitted)).

III preserving elections in the face of
post-election challenges to pre-election  ir-
regularities, this Court has found that a
party is estopped from voiding an election
where he was on notice of the irregularity
before the election. “The aggrieved party
cannot await the outcome of the election
and then assail preceding deficiencies
which he might have complained of to the
proper authorities before the election.”
Peason  u.  Taylor, 159 Fla. 775, 776, 32
So.2d  826, 82’7  (1947) (post-election chal-
lenge ta  sufficiency of petition which lead
b election). See also State ex rel. Robin-
son v. North Broward  Hospital D&&t,
95 So9d 434 (Fla.1957) (failure to  advertise
bond referendum for full thirty days before
election not grounds to  invalidate election
where no attack was made before election,
no one claimed denial of right t.o  vote, and
no fraud was charged); McDonald v. Mil-
ler, 90 So.2d  124, 129 (FlaJ956)  (losing
Eandidate,  fully aware of blatant pre-elee
tion irregularities, barred from raising
those irregularities as grounds to invali-
da&.  election: “One cannot stand by with
full knowledge and acquiesce in this type
of conduct p,rior  to  an election and then,
after. being disappointed by the results,
successfully overturn the election.“); Nel-
son v. Robinson, 301 So.2d  508 (Fla. 2d
DCA), cert. denied, 303 So.Zd  21 (FIa.1974)
(losing candidate’s challenge to  name place-
ment on the ballot may have been enforce-
able before election, but not after); Speigel

2. WC also note that even a pre-clcclion  chal.
lengc  must bc filed in a timely  manner to allow
adequate  j u d i c i a l  rcvicw  before  the  clcclion.
Cf. Sralt  u ni.  Pooser  v.  Wrrfes  126 Fla. 49. 170
So. 736 (1936). whcrc a contcr~  of a primary
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tion than to  those which are discovered and
challenged after the general election, in the
absence of corruption or fraud or a statuti-
ry penalty requiring an ouster of the elect-
ed official or a vacancy in the office.“j.

In the case before us, Winterfield’s chal-
lenge is based on a bare assertion that the
bond referendum violated the single-pur-
pose rule. No substantial assertion is
made that violation of the rule constituted
fraud, corruption or coercion, or that the
violatidn  affectid  the result of the election.
In fact, a strong majority of the voters
favored the bond issue, and the record faiis
ta  show any substantial controversy which
would indicate that any one of the projects
was more or less popular or necessary than
the others. The  multiple purposes of the
proposed bond issue were clear on the face
of the notice of election and the ballot, and
any one wishing to  challenge on the point
now raised could have made the attack
before the election. No constitutional or
statutory provision requires invalidating an
election under these circumstances.

We therefore hold that violation of the
single-purpose rule under the circumstanc-
es presented in this case does not require

.invalidation  of the election.*

II. PROCEDURAL IRREGULARITY
Winterfield’s  second challenge in the val-

idation proceeding centered on discrepan-
cies in the description of the police facility
project in documents related to  the bonding
process. The city had purchased the land
for the police facility some time before the
bond referendum. The,Proposed  text for
the referendum ballot embodied in the orig-
inal town council resolution initiating the
bonding process failed to  mention that
some of the bond revenue would be used to

eleclion  was barred after the contcsrant waited
more than four months. until less than one
month  before the general clcc!ion. IO make  the
cha l lenge .

.
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reimburse the city for the prior expenditure
for land. Later official notices and the
ballot itself referred to “acquisition of land
for and construction of a police facility.”

[~,3]  Where discrepancies on a bond
referendum ballot mislead the voters, or

fail to  adequately inform them of the
project  the  bal lo t  i s  subject  to  inval idat ion.
See Grapeland  Heights Civic Association
v T City of Miami, 267 So.Zd  321 (Fla.1972).
We find  no basis  for  applying this  pr inciple
in thii  case. The title of the original reso-
lution included reference m acquiring land
for the @ice facility, as did all subsequent
notices and resolut ions and the bal lot  i tself .
The prior purchase of the land was a mat-
ter of public record, and information leaf-
lets prepared by the town explaining the
referendum outlined the situation.

III. THE VALIDATION HEARING

Besides the two issues raised before the
circuit  court,  appellant also urges on appeal
that  the circuit court denied him due pro-
cess and showed bias in the way he was
treated during the hearing. The record
shows that  appellant first filed’s pleading
in the validation proceedings on the mom-
ing of the  hearing, styled “Answer of In-
tervenor.”

Winterfield  complains that seveml irreg
ularities occurred before and during the
hearing because he was not granted inter-
venor status until the end of the hearing,
and that  a t  one point  the judge demonstrat-
ed bias by speaking to him condescending
ly. Our review of the record convinces US
that the trial judge acted reasonably in
light of the last-minute nature of appel-
lant’s appearance.

Accordingly, we affirm the judgment of
validation of the circuit court.

It is so ordered.

BOYD, C.J., ADKINS,
DERMAN, MCDONALD,
SHAW, JJ., concur.

OVERTON, A L
EHRLICH  and

P.L.R.. a child, Petitioner,

V .

STATE of Florida, Respondent.

No. 64264.

Supreme Court of Florida.

July 19, 1984.

Rehearing Denied Oct. 4, 1984.

Juvenile was adjudicated delinquent  by
the Circuit Court, Broward County, John A.
Miller, J., based on possession of marijua-
na, and he appealed. The District Court of
Appeal, Fourth District, 435 So.Zd  850, af-
firmed, and certified a direct conflict. The
Supreme Court, Overtbn,  J., held that offi-
cer’s observation of a manila envelope, of a
type usually used for marijuana transac-
tions, in the pocket of a juvenile at a known
drug-tansaction site provided sufficient
probable cause to arrest the juvenile and
conduct a search incident to that arrest.

Decision approved.

Adkins, J,, filed dissenting opinion.

Arrest -71.1(3)
Officer’s observation of a manila en-

velope, of a type usually used for marijua-
na transactions, in the pocket of a juvenile
at a known drug-transaction site provided
sufficient probable cause to arrest the juve-
nile and conduct a search incident to  that
arrest.

Richard L. Jorandby, Public Defender,
and Anthony Calvello,  Asst .  Public Defend-
er, Fifteenth Judicial Circuit, West Palm
Beach, for petitioner.

Jim Smith, Atty. Gen., and Richard G.
Bartmon, Ass t .  At ty .  Gen.,  West Palm
Beach, for respondent.
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IEXHIBIT 11

ORDINANCE NO. 71.77

AN ORDINANCE OF THE CITY OF WINTER PARK,
FLORIDA CkLLING A BOND REFF,RiZNDUM  TO BE HELD
ON THE QUESTION OP THE ISSUANCE OF NOT
EXCEEDING $5,125,000.00  GENE?= OBLIGATION
BONDS, SERIES 1996, OF THE CIP OF WINTER
pm, FLORIDA, TO FINANCE  +I73E  COST OF THE
ACQUISITION OF THE GREEN SPACE KNOWN AS THE
WINTER  PARK GOLP COURSE; AUTHORIZING THE
ISSUANCE OF SUCH BONDS IF APPROVED BY
REFERENDUM; AND PROVIDING AN EFFECTIVE DXfX.

BE IT ENACTED  by the people of the City of Winter Park,
Florida (the wIssuer” or sometimes herein referred to as the
+Yityu)  as follows:

section 1. tithority  for this Ordinance. This ordinance is
enacted pursuant to Chapters 100 and 166, Florida Statutes, and
other applicable provisions of law.

Section 2. Alrthorization  of Bonds. Subject and pursuant to
the proviaions hereof,
"Bonds"),

General Obligation Bonds, Series 1996 (;kz
of the Issuer are authorized to be issued in

aggregate principal amount of not exceeding $5,125,000.00  to
finance the acquisition of the Green Space known as the Winter Park
Golf Course property located within the City, and all purposes
incidental thereto (collectively, the *Project"). The money
received from the issuance of the Bonds will be used for euch
purpose and for the benefit cf the Issuer. The Bonds shall be
payable from ad valorem  taxes levied without limitation as to rate
or amount on all taxable property lin the area of the Issuer. None
of the Bonds shall be issued for a longer term than 20 years from
their date of issuance, and such Bonds shall bear interest at such
rate or rates not exceeding the maximum rate permitted by law on
the date of sale of the Bonds.

Section 3. Bond Referendum. A bond referendum of the
qualified electors residing in the area of the Issuer is hereby
cal'led  to be held on June 4, 1996, to determine whether or not the
issuance of the Bonds, in an aggregate principal amount of not
exceeding $5,125,000.00, shall be approved by such qualified
electors to finance the cost  of the acquisition of the Project.
All qualified electors residing in the area of the Issuer shall be
entitled and permitted co vote in such bond referendum. The polls
will be open at the voting places from 7 o'clock A.M. until 7
o'clock P.M. on the Same  day.

Section 4. Notice of Bond Hcferendum. k3 required by law, at.
least  30 days' not:ce  pi t.he Song referendum shall be grr(lvlded.
This u~-tllnance shal ! Ze ;.xt)1  :r;hed !n !L! 1 as parr of the ::ut.ice Cl
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such bond referendum, together with an appropriate notice in
substantially the form attached hereto as Exhibir  UA'r  in the
Orlando Sentinel or any other newspaper published  and of general
circulation in the area of the Issuer, at least  twice, once in the
fifth week and once in the third week prior to the week in which
the bond referendum is to be held.

Section 5. Places of Voting, Inspectors, Clerka, The places
of voting shall be the came as in general elections held in the
area of the Issuer, and the inspectors and clerks for the polling
places for the bond referendum shall  be as required by law.

Section 6. Official Ballot. The form of ballot to be used
shall be in substantially the following form with such minor
changes a6 may be made by the City Clerk with the advice of the
City Attorney:

OFFICIAL BALLOT
CITY OF WINTER PARR, FLORIDA

GREEN SPACE (GOLF  COURSE) ACQUXSITION
BOND REFERENDUM - JUNE 4, 1996

Shall the City of Winter Park issue not exceeding
$5,125,000.00  general obligation bonds, bearing interest
at not exceeding the maximum legal rate, maturing within
20 years from date of issuance,  payable from ad valorem
taxes levied on all taxable property in the City area,
without limitation as to rate or amount, for financing
the acquisition of the Green Space known as thetlW$;er
Park Golf Course, as provided in Ordinance No.

Instructions to Voters:

lf you are in favor of the issuance of the bonds,
complete the arrow pointing to the words "FOR BONDS."

If you are not in favor of the issuance of the bonds,
complete the arrow pointing to the word6 "AGAINST BONDS."

Section 7, Absentee Voting. Paper ballots shall be used at
such election for absentee voting. The form of ballot to be used
in the referendum for absentee voters shall be in substantially the
form specified in Section 6 above.

Section 8. Printing of Ballots. The Supervisor of Elections
is authorized  and directed to have printed a sufficient number of
such ballots for use of absentee electors qualified to cast ballots
in the bond referendum, and shall also have printed sample ballots
and deliver them to the inspectors and clerks on or before the date
and time for the opening of the polls for such bond referendum, for
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use at the voting,places; and further is authorized and directed to
have printed on plain white cardboard or paper and delivered in
accordance with law, the official ballots for use in such bond
referendum.

Section 9. Referendum Procedure. The bond referendum shall
be held and conducLed in the manner prescribed by law fox holding
general elections in the area of the Issuer, except as may be
provided by Sections 100.201 through 100 ;351,  Florida Statutes.
The inspectors and clerks at each polling place shall prepare and
file returns of such bond referendum and shall deliver the same to
the City. such returns shall show the number of qualified electors
who voted at such bond referendum on the proposition, and the
number  of votes  cast respectively for and against approval of the
proposition. The returns shall, as ;soon as practicable, be
canvassed  by the City Commission of the. City (the "Commission".)

Section 10, Referendum Results. If a majority of the votes
cast  at such bond referendum in respect to the proposition shall be
mFor Bonds", such proposition shall be approved; and then the
Bonds, the issuance of which shall be thereby approved, may be
issued  as hereafter provided by subsequent resolution of the
Commission,

Section 11. Severability. In the event that any word,
phrase, clause, sentence or paragraph hereof shall be held invalid
by any court of competent jurisdiction, such holding shall not
affect any other word, clause, phrase, sentence or paragraph
hereof.

Section 12- Repealjng Clause. All ordinances, resolutions or
parts thereof in conflict or inconsistent with this ordinance are
hereby  repealed insofar as there is conflict or inconsistency.

Section 13. Effective Date. This ordinance shall take effect
immediately  upon its final passage and adoption.

ADOPTED at a regular meeting of the City Commission of the
City of winter Park, Florida, held at City Hall, Winter :r Park,
Florida, on the 12th day of

V

aw\ci ty\Tgc,  oxd\rev. :? 29.95
(rev. 02 27 96)
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EXHIBIT  12

RESOLUTION NO. 1635

RESOLUTION CANVASSING  THE RESULTS OF A BOND
REFERENDUM HELD ON JUNE 4, 1996 IN THE CITY
OF WINTER PARK, FLORIDA, .ON THE QUESTION OF
THE PROPOSED ISSUANCE BY THE CITY OF NOT
EXCEEDING $5,125,000.00 GENERAL OBLIGATION
BONDS, SERIES 1996.

BE IT RESOLVED BY THE CITY COMMISSION OF THE CITY OF WINTER
PARR, FLORIDA (the "Commission" and "Issuer" respectively):

Section 1. Authoritv for this Resolution- This resolution is
adopted pursuant to Chapters 100 and 166, Florida Statutes, and
other applicable provisions of law.

Section 2. Findinss. It is hereby ascertained, determined
and declared that:

A. On June 4, 1996, a bond referendum (the ‘Referendum") was
held within the area of the Issuer pursuant to an ordinance duly
enacted by the Commission on March 12, 1996, and notice of the same
duly published prior thereto, as required by law; to submit to the
qualified electors of the Issuer the following proposition (the
"Proposition") :

GREEN SPACE (GOLF COURSE) ACQUISITION

Shall the City of Winter Park issue not
exceeding $5,125,000.00  general obligation
bonds, bearing interest at not exceeding the
maximum legal rate, maturing within 20 years
from date of issuance, payable from ad valorem
taxes levied on all taxable property in the
City area, without limitation as to rate or
amount, for financing the acquisition of the
Green Space known as the Winter Park Golf
Course, as provided in Ordinance No. 2137?

B. The total number of votes cast in the Referendum for the
Proposition was 4,573, out of which 3,497 were in favor of the
issuance of the proposed bonds, and of which 1,076 were opposed
thereto.
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C. It'appears that the Referendum has been duly and properly
held in accordance with law, and that the returns of the Referendum
have been delivered to the Commission for the purpose of canvassing
the same and determining and certifying the results thereof.

Section 3. Results of Referendum. The proposed issuance of
bonds described in the Proposition heretofore described, in the
aggregate principal amount of not exceeding $5,125,000.00, were
approved by a majority of the qualified electors voting in the
Referendum for such Proposition.

Section 4. Declaration of Result. A certificate of
declaration of results of the Referendum shall be recorded in the
minutes of the Commission as soon as possible.

Section 5. Effective bate. This resolution shall take effect
immediately upon its adoption.

ADOPTED after reading by title at a regular meeting of the
City Commission of the City of Winter Florida, held at City
Hall, Winter Park, Florida, on the 11

aw\city\bondval.res\06.06.96
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EXHIBIT

Execution Copy

RESOLUTION NO. 1636

A RESOLUTION PROVIDING FOR THE ISSUANCE OF NOT
EXCEEDING $5,125,000 GENERAL OBLIGATION BONDS,
SERIES 1996, OF THE CITY OF WINTER PARK,
FLORIDA, FOR THE PURPOSE OF FINANCING THE COST
OF THE ACQUISITION OF THE GREEN SPACE KNOWN AS
THE WINTER PARK GOLF COURSE; AND PROVIDING AN
EFFECTIVE DATE.

BE IT RESOLVED BY THE CITY COMMISSION OF THE CITY OF WINTER
PARK, FLORIDA:

SECTION 1. AUTHORITY FOR THIS RESOLUTION. This resolution is
adopted pursuant to Chapter 166, Florida Statutes, and other
applicable provisions of law.

SECTION 2. DEFINITIONS. Unless the context otherwise
requires, the terms defined in this section shall have the meanings
specified in this section. Words importing the singular number
shall include the plural number in each case, and vice versa, and
words importing persons shall include firms and corporations.

A. MAmortization  Installment11  shall mean, with respect to (1)
any Current Interest Paying Term Bonds, the amount of money
designated for such Current Interest Paying Term Bonds and required
to be deposited into the Bond Amortization Account to pay the
principal amount of Current Interest Paying Term Bonds to be
redeemed on each annual interest or principal maturity date;
provided, that the aggregate of such installments for each maturity
of Current Interest Paying Term Bonds shall equal the aggregate
principal amount of each maturity of Term Bonds delivered on
original issuance; and (2) any Capital Appreciation Term Bonds, the
Compounded Amounts so designated by subsequent resolution of the
Commission. Such installments shall be deemed to be due on such
dates as shall be fixed by subsequent resolution of the Commission
adopted on or prior to the sale of Term Bonds.

B. "Authorized InvestmentsIt shall mean any of the following
if and to the extent the same are at the time legal for investment
of municipal funds:

(1) Government Obligations which are held in a custody or
trust account by a bank or savings and loan association which is
either (a) a "qualified public depository" under the laws of the
State of Florida or (b) has capital, surplus and undivided profits
of not less than $50,000,000,  and which is a member of the Federal
Deposit Insurance Corporation ("FDIC");

3217/WIN32010/R-AtJTH-RES 1
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(2) bonds, debentures, notes, participation certificates or
other evidences of indebtedness payable in cash issued, or the
principal of and interest on which are unconditionally guaranteed,
by the following federal agencies whose obligations represent the
full faith and credit of the United States of America: Federal
Home Loan Bank System, the Export-Import Bank of the United States,
the Federal Financing Bank, the Government National Mortgage
Association, the Farmers Home Administration, the Federal Housing
Administration or the Maritime Administration;

(3) time and demand deposits in any commercial bank. or
savings and loan association which is a member of FDIC and is a
"qualified public depository" under the laws of the State of
Florida;

(4) repurchase agreements fully and continuously secured by
Government Obligations, with any bank, trust company, national
banking association or savings and loan association which is a
member of FDIC and is a "qualified public depository" under the
laws of the State of Florida; or with any registered government
bond broker/dealer which is subject to the jurisdiction of the
Securities Investors' Protection Corporation; provided, (a) such
Government Obligations are held by the Issuer or a third party
which is (i) a Federal Reserve Bank, or (ii) a bank or savings and
loan association which is a member of FDIC and is a "qualified
public depository" under the laws of the State of Florida, or (iii)
a bank or savings and loan association approved in writing for such
purpose by the municipal bond insurer, if applicable; and the
Issuer shall have received written confirmation from the third
party that it holds such Government Obligations; and (b) a
perfected first security interest in or title to such Government
Obligations is created or obtained for the benefit of the Issuer;

(5) shares in a money market fund, the investments of which
are exclusively in Government Obligations;

(6) any other agreements for the investment of money between
the Issuer and a bank, trust company, national banking association
or corporation subject to registration with the Board of Governors
of the Federal Reserve System under the Bank Holding Company Act of
1956 or the Federal National Mortgage Association, or any
corporation, including insurance companies, (a) whose unsecured
obligations or uncollateralized long term debt obligations have
been assigned ratings by Standard & Poor's Ratings Services, New
York, New York (l'S&P1t), and Moody's Investors Service, New York,
New York (l'Moody's), which are equal to or higher than the ratings
.initially  assigned by S&P and Moody's to the Bonds, or (b) which
has issued a letter of credit contract, agreement or surety bond in
support of debt obligations which have been so rated; or

(7) any other investments authorized or permitted from time
to time by Section 166.261, Florida Statutes, or any other law of
the State of Florida.controlling  the investment of surplus public
funds of a municipality.

324Y/WIN320lO/R-AvTH-RES 2
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C. "Bond RegistrarI' shall mean such bank or trust company,
located within or without the State of Florida, which shall
maintain the registration books of the City and be responsible for
the transfer and exchange of the Bonds, and which also may be the
paying agent for the Bonds and interest thereon; and if no bank or
trust company is appointed, shall mean the City Clerk of the
Issuer.

D. "Bonds" shall mean the General Obligation Bonds, Series
1996, authorized to be issued by this resolution.

E. "Capital Appreciation Bonds" ,shall mean Bonds, the
interest on which (1) shall be compounded periodically, (2) shall
be payable at maturity or redemption prior to maturity and (3)
shall be determined by reference to the Compounded Amounts.

F. I~Codel~  shall mean the Internal Revenue Code of 1986, as
amended, and all applicable regulations promulgated thereunder and
any predecessor provisions.

G. I~Commissionl~ shall mean the City Commission of the Issuer.

H. "Compounded Amounts" with respect to ariy Capital
Appreciation Bonds, shall mean the amounts so designated in a
subsequent resolution of the Issuer, representing principal and
interest accrued on such Capital Appreciation Bonds.

I. "Current Interest Paying Bonds" shall mean the Bonds, the
interest on which shall be payable on a semiannual basis.

J. ~~Issuer~~ shall mean the City of Winter Park, Florida.

K. lVProject" shall mean the acquisition of the Green Space
known as the Winter Park Golf Course property owned by Elizabeth
Morse Genius Foundation, Inc. (the "FoundationW) ; all in
accordance with the Option Contract for Purchase and Sale between
the Issuer and the Foundation regarding such property (the "Option
ContracttW)  , as amended and supplemented from time to time.

L. "Record Date" shall mean the 15th day of the month
(whether or not a business day) immediately preceding an interest
payment date for the Bonds.

M. "Registered Owner" shall mean any person who shall be the
owner of any outstanding Bond or Bonds as shown on the books of the
Issuer maintained by the Bond Registrar.

N. "Serial Bonds" shall mean the Bonds which shall be stated
to mature in annual installments.

0. "Term Bonds" shall mean the Bonds of a series, all of
which shall be stated to mature on one date and which shall be
subject to retirement by operation of the Bond Amortization
Account.

3247/WIN32OlO/R-AUTH-RES 3
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SECTION 3. FINDINGS.
determined that:

It is hereby found, ascertained and

A. The Commission, by Ordinance No. 2137 of the Issuer, has
heretofore determined that it is necessary and desirable to issue
the bonds in the aggregate principal amount of not exceeding
$5,125,000  for the purpose of financing part of the cost of the
Project. The total cost of the Project is $S,OOO,OOO, and the
balance thereof shall be paid from other legally available funds of
the Issuer. The Project is a public purpose and a capital project
for which the Issuer may issue bonds in accordance with .the
provisions of Chapter 166, Part II, Florida Statutes,

B. The issuance of the Bonds was approved by a majority of
votes cast in a bond referendum held on June 4,
qualified electors of the Issuer;

1996, by the
all in the manner required by the

Constitution and Statutes of the State of Florida.

SECTION 4. RESOLUTION TO CONSTITUTE CONTmCT. In
consideration of the acceptance of the Bonds authorized to be
issued hereunder by those who shall hold the same. from time to
time, this resolution shall be deemed to be and shall constitute a
contract between the Issuer and such Registered Owners. The
covenants and agreements set forth in this resolution to be
performed by the Issuer shall be for the equal benefit, protection
and security of the Registered Owners of any and all of such Bonds,
all of which shall be of equal rank and without preference,
and herein.

therein

SECTION 5. AUTHORIZATION OF BONDS AND PROJECT. In accordance
with Ordinance No. 2137 of the Issuer, and pursuant to the
provisions of this resolution, obligations of the Issuer to be
known as General Obligation Bonds, Series 1996, herein sometimes
referred to as llBonds,M are hereby authorized to be issued in the
aggregate principal amount of not exceeding $5,125,000  for the
purpose of financing part of the cost of the Project. The cost of
the Project, in addition to the items set forth in the Option
Contract, may include, but need not be limited to, the acquisition
of any lands or interest therein or any other properties deemed
necessary or convenient therefor; legal and financing expenses;
expenses for estimates of costs and of revenues; expenses for
surveys; fees of consultants; administrative expenses relating
solely to the acquisition of the Project; the capitalization of
interest for a reasonable period after the issuance of the Bonds;
premiums for municipal bond insurance policies; the discount on the
sale of the Bonds; and such other costs and expenses as may be
necessary or incidental to the financing herein authorized and the
acquisition of the Project.

3247/WIN32OlO/R-AUTH-RES
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SECTION 6. DESCRIPTION OF BONDS.
one or more installments,

The Bonds may be issued in
each installment to be dated as of a date

or dates to be fixed by subsequent resolution of the Commission,
but not later than the date of issuance and, if more than one
installment, to have (a) a number or letter suffix after the
initial series designation contained in this resolution or (b) such
other distinguishing features in the series designation as may be
deemed appropriate. The Bonds of each installment may be numbered
consecutively from one upward or in such other manner as agreed
between the Commission and the Bond Registrar; shall be in the
denomination of $5,000 each or integral multiples thereof; shall
bear interest at not exceeding the maximum rate authorized by
applicable law, payable semiannually; shall mature on such dates
and in such years (but not exceeding 20 years from the date of
delivery of the applicable installment) and amounts; and shall-be
issued as Serial Bonds or Term Bonds, or any combination thereof;
all as shall be fixed by subsequent resolution of the Commission
adopted on or prior to the‘sale of the Bonds.

The Bonds shall be issued in fully registered form without
coupons; shall be issued as Current Interest Paying Bonds or as
'Capital Appreciation Bonds; shall be payable with respect to
principal at the 0ffic.e of the Bond Registrar as paying agent, or
such other paying agent as may be hereafter duly appointed; shall
be payable in lawful money of the United States of America; and
shall bear interest from their date or dates, payable by mail to
the Registered Owners at their addresses as they appear on the
registration books. If Capital Appreciation Bonds are issued,
Compounded Amounts therefor  shall also be fixed in the subsequent
resolution described above.

Notwithstanding any other provisions of this section, the
Issuer may, at its option,
Bonds,

prior to the date of issuance of any
elect to use an immobilization system or pure book-entry

system with respect to issuance of the Bonds, provided adequate
records will be kept with respect to the ownership of Bonds issued
in book-entry form or the beneficial ownership of Bonds 'issued in
the name of a nominee. Under such circumstances the Issuer is
authorized to execute and deliver any letters of representation or
completed eligibility questionnaires necessary to qualify the
book-entry program with The Depository Trust Company, New York, New
York, or other recognized securities depositories. As long as any
Bonds are outstanding in book-entry form,
Sections 7, 9, 10,

the provisions of
II and I3 of this resolution may not be fully

applicable to such book-entry Bonds; and the provisions of this
Section 6 may be modified as set forth in the following-described
resolution.
issuance,

The details of any alternative system of Bonds
as described in this paragraph, shall be set forth in a

resolution of the Commission duly adopted on or prior to the
issuance of any of such Bonds utilizing the alternative system of
issuance.

3247/WIN32010/R-AUTH-RES 5
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SECTION 7. EXECUTION AND AUTHENTICATION OF BONDS. The Bonds
shall be executed in the name of the Issuer by its Mayor, and the

. corporate seal of the Issuer or a facsimile thereof shall be
affixed thereto or reproduced thereon and attested by its City
Clerk.
shall

The authorized signatures for the Mayor and City Clerk
be either manual or in facsimile. The Certificate of

Authentication of the Bond Registrar shall appear on the Bonds, and
no Bonds shall be valid or obligatory for any purpose or be
entitled to any security or benefit under this resolution unless
such certificate shall have been duly executed on such Bonds. Theauthorized signature for the Bond Registrar shall be either manual
or in facsimile; provided, however, that at least one of the
signatures,
Registrar,

including that of the authorized signature for the Bond
appearing on the Bonds, shall at all times be a manual

signature. In case any one or more of the officers of who shall
have signed or sealed any of the Bonds shall cease to be such
officer of the Issuer before the bonds so signed and sealed shall
have been actually sold and delivered, such bonds may nevertheless
be sold and delivered as if the person who signed or sealed such
bonds had not ceased to hold such office. any bonds may be signed
and sealed on behalf of the Issuer by such person as at the actual
time of the execut'ion  of such bonds shall hold the proper office,
although at the date of such bonds such person may not have held
such office or may not have been so authorized.

A certification as to Circuit Court validation, in the form
below, shall be executed with the facsimile signature of any
present or future Mayor of the Commission.

SECTION 8. NEGOTIABILITY. The Bonds shall be and shall have
all of the qualities and incidents of negotiable instruments under
the laws of the State of Florida,
Owner,

and each successive Registered
in accepting any of the Bonds, shall be conclusively deemed

to have agreed that such Bonds shall be and have all of the
qualities and incidents of negotiable instruments under the laws of
the State of Florida.

SECTION 9. REGISTRATION. The Bond Registrar shall be
responsible for maintaining the books for the registration of the
transfer and exchange of the Bonds,
bank or trust company,

and if the Bond Registrar is a
in compliance with an agreement between the

Issuer and the Bond Registrar executed on or prior to the date of
delivery of the Bonds. Such agreement shall set forth in detail
the duties, rights and responsibilities of the parties thereto.

All Bonds presented for transfer, exchange, redemption or
payment (if so required by the Issuer or the Bond Registrar) shall
be accompanied by a written instrument or instruments of transfer
or authorization for exchange, in form and with guaranty of
signature satisfactory to the Issuer or the Bond Registrar, duly
executed by the Registered Owner or by his duly authorized
attorney.

3247/WIN32OlO/R-AUTH-RES 6
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Upon surrender to the Bond Registrar for transfer or exchange
of any Bond accompanied by an assignment or written authorization
for exchange, whichever is applicable, duly executed by the
Registered Owner or his attorney duly authorized in writing, the
Bond Registrar shall deliver in the name of the Registered Owner or
the transferee or transferees, as the case may be, a new fully
registered Bond or Bonds of authorized denominations and of the
same series, maturity and interest rate for the aggregate principal
amount which the Registered Owner is entitled to receive.

The Issuer and the Bond Registrar may charge the Registered
Owner a sum sufficient to reimburse them for any expenses incurred
in making any exchange or transfer after the first such exchange or
transfer following the delivery of the Bonds. The Bond Registrar
or the Issuer may also require payment from the Registered Owner or
his transferee, as the case may be, of a sum sufficient to cover
any tax, fee or other governmental charge that may be imposed in
relation thereto. Such charges and expenses shall be paid before
any such new Bond shall be delivered.

Interest on the Bonds shall be paid to the Registered Owners
whose names appear on the books of the Bond Registrar on the Record
Date.

New Bonds delivered upon any transfer or exchange shall be
valid obligations of the Issuer, evidencing the same debt as the
Bonds surrendered, shall be secured by this resolution, and shall
be entitled to all of the security and benefits hereof to the same
extent as the Bonds surrendered.

The Issuer and the Bond Registrar may treat the Registered
Owner of any Bond as the absolute owner thereof for all purposes,
whether or not such Bond shall be overdue, and shall not be bound
by any notice to the contrary.

Notwithstanding the foregoing provisions of this section, the
Issuer reserves the right, on or prior to the delivery of the
Bonds, to amend or modify the foregoing provisions relating to
registration of the Bonds in order to comply with all applicable
laws, rules, and regulations of the United States or the State of
Florida relating thereto, including, particularly, any provision of
such laws, rules and regulations as shall permit the use of
unregistered instruments and coupons. The provisions of such
instruments and coupons, if applicable, shall be set forth in a
subsequent resolution of the Commission.

SECTION 10. DISPOSITION OF BONDS PAID OR REPLACED. Whenever
any Bond shall be delivered to the Bond Registrar for cancellation,
upon payment of the principal amount thereof, or for replacement,
transfer or exchange, such Bond shall be cancelled and destroyed by
the Bond Registrar as authorized by law, and counterparts of a
certificate of destruction evidencing such destruction shall be
furnished to the Issuer.
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SECTION 11. BONDS MUTILATED, DESTROYED, STOLEN OR LOST. In
case any Bond shall become mutilated, or be destroyed, stolen or
lost, the Issuer may, in its discretion, issue and deliver a new
Bond of like tenor as the Bond so mutilated, destroyed, stolen or
lost, in exchange and cancellation of such mutilated Bond or in
lieu of and substitution for the Bond destroyed, stolen or lost,
and upon the Registered Owner furnishing the Issuer and the Bond
Registrar proof of his ownership and the loss thereof (if lost,
stolen or destroyed) and satisfactory indemnity and complying with
such other reasonable regulations and conditions as the Issuer may
prescribe and paying (in advance if so required by the Issuer, or
the Bond Registrar) such taxes, governmental charges, attorneys
fees, printing costs and other expenses as'the Issuerand the Bond
Registrar may charge and/or incur. All Bonds so surrendered shall
be cancelled by the Bond Registrar.

matured or be about to mature,
If any such Bonds shall have

Bond,
instead of issuing a substitute

the Issuer may pay the same,
aforesaid,

upon being indemnified as
-and if such Bond be lost, stolen or destroyed, without

surrender thereof.

Any such duplicate Bonds issued pursuant to this section shall
constitute original additional, contractual obligations on the part
of the Issuer whether or not the lost,
at any time found by anyone,

stolen or destroyed Bonds be
and such duplicate Bonds shall be

entitled to equal and proportionate benefits and rights as to lien
on and source and security for payment from the funds, as pledged
below, to the same extent as all other Bonds issued hereunder.

SECTION 12. PROVISIONS FOR REDEMPTION. The Bonds or any
portions thereof shall be subject to mandatory and/or optional
redemption prior to their respective stated dates of maturity, at
such times and in such manner as shall be determined by subsequent
resolution of the Commission adopted on or prior to the sale
thereof.

Notice of such redemption (the "Notice of Redemption") shall,
at least 30 days,
redemption date,

but not more than 60 days, prior to the

and be mailed,
be filed with the Bond Registrar and paying agent
postage prepaid, by the Bond Registrar to all

Registered Owners of Bonds to be redeemed at their addresses as
they appear of record on the books of the Bond Registrar; provided,
however, that failure to mail such notice to a Registered Owner
shall not render ineffective any proceedings for redemption with
respect to Bonds held by Registered Owners to whom notice was
properly mailed. Interest shall cease to accrue on any Bond duly
called for prior redemption on the redemption date, if payment
thereof has been duly provided. The privilege of transfer or
exchange of any of the Bonds selected for redemption shall be
suspended.

Furthermore, at least 2 business days in advance of mailing
the Notice of Redemption as specified above, the Bond Registrar
shall send such Notice of Redemption by certified mail, overnight
mail/delivery service or telecopy to the securities depositories
then in the business of holding substantial amounts of obligations
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of the type comprising the Bonds (such depositories currently The
Depository Trust Company, New York, New York; Midwest Securities
Trust Company, Chicago, Illinois;
Trust Company,

Pacific Securities Depository
San Francisco, California; and Philadelphia

Depository Trust Company, Philadelphia, Pennsylvania); and at least
30 days prior to the redemption date, mail such Notice of
Redemption to one or more national information services which
disseminate notices of redemption of obligations such as the Bonds;
provided, however, that failure to distribute such Notice of
Redemption to such depositories and national information services
shall not render ineffective any calling of Bonds for prior
redemption.

Each Notice of Redemption shall state the date of
dissemination of such notice; the date of issue of the Bonds; the
redemption date; the redemption price; the place or places of
redemption (including the name and appropriate address or addresses
of the paying agent); the dates of maturity and interest rates
borne by the Bonds to be redeemed; the CUSIP number (if any) of the
maturity or maturities to be redeemed; and, if less than all of any
such maturity, the distinctive certificate numbers of the Bonds of
such maturity to be redeemed, and, in the case of Bonds to be
redeemed in part only, the respective portions of the principal
amount thereof to be redeemed. Each such notice shall also state
that on such date there will become due and payable on each of such
Bonds, the redemption price thereof, or of such specified portion
of the principal amount thereof in the case of a Bond to be
redeemed in part only, together with interest accrued thereon to
the redemption date; and that from and after such redemption date,
interest thereon shall cease to accrue, and shall require that such
Bonds be then surrendered at the address or addresses of the paying
agent specified in the notice, Failure to include in such notice
all of the information specified in this paragraph, shall not
render ineffective any proceedings for the redemption of Bonds.

SECTION 13. FORM OF BONDS. The text of the Bonds, the
certificate of validation and the certificate of authentication
shall be in substantially the following form, with such omissions,
insertions and variations as may be necessary and desirable and
authorized or permitted by this resolution or any subsequent
resolution adopted prior to the issuance thereof; or as may be
necessary if the Bonds or a portion thereof are issued as Capital
Appreciation Bonds or bear a variable rate of interest; or as may
be necessary to comply with applicable laws, rules and regulations
of the United States and the State of Florida in effect upon the
issuance thereof:

3247/WIN3201O/R-AUTH-RES
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SEE REVERSE SIDE FOR ADDITIONAL
PROVISIONS AND DEFINITIONS CUSIP:

No.
$

UNITED STATES OF AMERICA
STATE OF FLORIDA
COUNTY OF ORANGE

CITY OF WINTER PARK
GENERAL OBLIGATION BOND, SERIES 1996 _

RATE OF INTEREST MATURITY DATE DATE OF ORIGINAL ISSUE

REGISTERED OWNER:

PRINCIPAL SUM:

KNOW ALL MEN BY THESE PRESENTS, that the City of Winter Park,
Florida (the "Is~uer@~), for value received hereby promises to pay
to the Registered Owner designated above, or registered assigns,
solely from the special funds hereinafter mentioned, on the
Maturity Date specified above, the principal sum shown above, upon
the presentation and surrender hereof at the corporate trust office
of as paying agent
registrar (collectively, the "Bond Registrar"),

and bond
and to pay solely

from such special funds, interest hereon from the date of this bond
or from the most recent interest payment date to which interest has
been paid, whichever is applicable, until payment of such sum, at
the rate per annum set forth above, payable on 1, 1997,
and semiannually thereafter on 1 and 1 in each
year (or if any such date is not a business day, then on the next
business day thereafter), by check or draft mailed to the
Registered Owner at his address as it appears at 5:00 p.m. (eastern
time) on the fifteenth day of the month (whether or not a business
day) immediately preceding the applicable interest payment date, on
the registration books of the Issuer kept by the Bond Registrar.
The principal of, premium, if any, and interest on this bond are
payable in lawful money of the United States of America.

This bond is one of an authorized issue of bonds issued to
finance the cost of acquisition of certain property within the area
of the Issuer, under the authority of and in full compliance with
the Constitution and Statutes of the State of Florida, including
particularly Chapter 166, Florida Statutes, and other applicable
provisions of law, Ordinance No. 2137 of the Issuer, and a
resolution duly adopted by the City Commission on I
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1996, as [amended and1 supplemented (collectively, the
l'ResolutionW'), and is subject to all the terms and conditions of
such Resolution.

It is hereby certified and recited that all acts, conditions
and things required to happen, to exist and to be performed,
precedent to and in the issuance of this bond, have happened,
exist, and have been performed in due time, form and manner as
required by the Constitution and laws of the State of Florida
applicable thereto; that the issue of bonds of which this bond is
a part has been approved at a bond referendum held in accordance
with the Constitution and Statutes of the State of Florida on June
4, 1996; and that provision has been made for the levy and
collection of a direct annual tax upon all taxable property within
the area of the Issuer, without.limitation  as to rate or amount,
sufficient to pay the principal of and interest on the-bonds of
this issue of which this bond is a part, as the same shall become
due, which tax shall be levied and collected at the same time and
in the same manner as other ad valorem  taxes are assessed, levied
and collected.

(Insert Redemption Provisions)

Notice of such redemption shall be given in the manner and to
the extent required by the Resolution.

(To be inserted where appropriate on face of bond:

"REFERENCE IS HEREBY MADE TO THE FURTHER PROVISIONS OF THIS BOND
SET FORTH ON THE REVERSE SIDE HEREOF, AND SUCH FURTHER PROVISIONS
SHALL  FOR ALL PURPOSES HAVE THE SAME EFFECT AS IF SET FORTH ON THIS
SIDE.")

This bond may be transferred only upon the books of the Issuer
kept by the Bond Registrar upon surrender hereof at the principal
office of the Bond Registrar with an assignment duly executed by
the Registered Owner or his duly authorized attorney, but only in
the manner, subject to the limitations and upon payment of the
charges, if a,ny,  provided in the Resolution, and upon surrender and
cancellation of this bond. Upon any such transfer, there shall be
executed in the name of the transferee, and the Bond Registrar
shall deliver, a new fully registered bond or bonds in authorized
denominations and in the same aggregate principal amount, series,
maturity and interest rate as this bond.

In like manner, subject to such conditions and upon the
payment of such charges, if any, the Registered Owner of this bond
may surrender the same (together with a written authorization for
exchange satisfactory to the Bond Registrar duly executed by the
Registered Owner or his duly authorized attorney) in exchange for
an equal aggregate principal amount of fully registered bonds in
authorized denominations of the same series, maturity and interest
rate as this bond.
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This bond is and has all the qualities and incidents of a
negotiable instrument under the laws of the State of Florida.

This bond shall not be valid or become obligatory for any
purpose or be entitled to any security or benefit under the
Resolution until the certificate of authentication hereon shall
have been executed by the Bond Registrar.

IN WITNESS WHEREOF, the City of Winter Park, Florida, hasissued this bond and has caused the same to be executed by its
Mayor, and its corporate seal to be impressed, imprinted, orotherwise reproduced hereon and attested by its City Clerk,
of all as1, 1996.

CITY OF WINTER PARK, FLORIDA

(SEAL)

ATTESTED:

City Clerk

Mayor

CERTIFICATE OF AUTHENTICATION OF BOND REGISTRAR

This bond is one of the bonds of the issue described in the
Resolution.

As Bond Registrar

BY
Authorized Signature

Date of Authentication:
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VALIDATION  CERTIFICATE

This bond is one of a series of bonds which were validated and
confirmed by judgment of the Circuit Court for Orange County,
Florida, rendered on , 1996.

Mayor, City of Winter Park,
Florida

The following abbreviations, when used in the inscription on
the face of the within bond, shall be construed as though they were
written out in full according to applicable laws or regulations:

TEN COM - as tenants in JT TEN - as joint tenants
common with right of survivorship

and not as tenants in
TEN ENT - as tenants by the

entireties
common

UNIF GIF/TRANS  MIN ACT -
(Cust.)

Custodian for
(Minor)

under Uniform Gifts/Transfers to Minor
Minors Act of

(State)

Additional abbreviations may also be used though not in list
above.

13



ASSIGNMENT

FOR VALUE RECEIVED, the undersigned sells, assigns and
transfers to
(PLEASE INSERT NAME, ADDRESS AND SOCIAL SECURITY OR OTHER
IDENTIFYING NUMBER OF ASSIGNEE)
the within bond and does hereby irrevocably constitute and appoint

as his agent to transfer
the bond on the books kept for registration thereof, with full
power of substitution in the premises.

Dated:

Signature guaranteed:

Signature guarantee by
guarantor institution parti-
cipating in Securities
Transfer Agents Medallion
Program, or in other
guarantee program accept-
able to Bond Registrar

3247/WIN32OlO/R-AUTH-RES
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NOTICE: The signature to this
assignment must correspond with
the name of the RegisteredOwner
as it appears upon the face of
the within bond in every parti-
cular, without alteration or
enlargement or change whatever.
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SECTION 14. SECURITY. For the prompt payment of the
principal (including any Amortization Installments), redemption
premiums, if applicable, and interest on the Bonds, the full faith,
credit and unlimited ad valorem  taxing power of the Issuer is
irrevocably pledged.

SECTION 15. SINKING FUND; LEW OF AD VALOREM  TAX. There is
hereby created a Sinking Fund (including a Bond Amortization
Account therein) to be held by a depository for and administered by
the Issuer. Money on deposit in the Sinking Fund (excluding ,the
Bond Amortization Account) shall be used solely for the purpose of
paying the principal, redemption premiums, if applicable, and
interest on the Bonds as they become due. Money on deposit in the
Bond Amortization Account shall be used for the payment of-
Amortization Installments on Term Bonds, and if more than one
stated maturity of Term Bonds of a series is outstanding,
allocation of such money shall be made in a separate special
subaccount for each stated maturity of Term Bonds of a series.
Pending its use money on deposit in the Sinking Fund may be
invested in Authorized Investments, and the income therefrom shall
be retained in the Sinking Fund. At least one business day prior
to an interest or Amortization Installment payment date, or
principal maturity date for the Bonds, the Issuer shall pay or
cause to be paid to the paying agent for the Bonds, an amount
sufficient to pay the interest, Amortization Installment, principal
and redemption premium, as applicable, due on the Bonds on such
date.

Money held in the Bond Amortization Account shall be applied
to the redemption or open market purchase (at not exceeding the
price of par and accrued interest) of Term Bonds in accordance with
the mandatory redemption provisions and/or the schedule of
Amortization Installments for such Term Bonds. Amortization
Installments for any Term Bonds shall be reduced on a reasonably
proportionate basis to the extent that such Term Bonds are
purchased in the open market, or shall be adjusted as *otherwise
approved by the City Manager of the Issuer. The Issuer shall pay
from the Sinking Fund all expenses in connection with such purchase
or redemption.

In each year while any of such Bonds are outstanding, there
shall be levied and collected by the Issuer, a tax without
limitation as to rate or amount on all taxable property within the
area of the Issuer, sufficient in amount to pay the principal,
Amortization Installments, redemption premiums, if applicable, and
interest on such Bonds, as the same shall become due, after
deducting therefrom any other funds which may be available for such
principal, Amortization Installments, applicable redemption
premiums and interest payments and which shall actually be so
applied. The proceeds of such tax shall be deposited, as received,
into the Sinking Fund and Bond Amortization Account, as applicable,
for such purposes, and the Registered Owners of the Bonds shall
have a lien upon the proceeds of such tax until so applied for
payment of the principal (including any Amortization Installments),
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redemption premiums, if applicable, and interest on the Bonds,

SECTION 16. APPLICATION OF PROCEEDS OF BONDS. All money
received from the sale of the Bonds shall be applied by the Issuer
as follows:

A. All accrued interest, and in the discretion of the City
Manager of the Issuer, capitalized interest for a period of not
exceeding 12 months from the date of delivery of the applicable
series of bonds, shall be deposited into the Sinking Fund.

B. The Issuer shall next use the money to pay all costs
incurred in connection with the issuance of the Bonds.

C. A special fund is hereby created, established and
designated as the "General Obligation Bonds, Series 1996,
Acquisition Fund" (the "Acquisition Fund"),  and shall be held by a
depository for and administered by the Issuer. There shall be paid
into the Acquisition Fund the balance of the money remaining after
making all the deposits and payments specified in paragraphs A and
B above.

Such Fund shall be kept separate and apart from all other
accounts of the Issuer, and the money on deposit therein shall be
withdrawn, used and applied by the Issuer solely to the payment of,
the cost of the Project. In lieu of capitalizing interest as
permitted by paragraph A above, the Issuer may advance from the
Acquisition Fund, an amount which, together with other funds on
deposit in the Sinking Fund, will be sufficient to pay the first
interest payment due on the Bonds, and repay such advance from the
proceeds of legally available funds collected by the Issuer during
the current or succeeding fiscal year of the Issuer.

Pending its use money in the Acquisition Fund may be invested
in Authorized Investments, maturing not later than the date or
dates on which such funds will be needed for the purposes of this
resolution. Any income received upon such investments shall be
retained in the Acquisition Fund and, to the extent not required to
be rebated to the United States Treasury, used to pay costs of the
Project. Upon completion of the Project, any money remaining in
the Acquisition Fund shall be deposited into the Sinking Fund and,
to the extent not required to be rebated to the United States
Treasury, used solely for the purposes thereof.

Registered Owners shall have no responsibility for the use of
the proceeds of the Bonds, and the use of such Bond proceeds by the
Issuer shall in no way affect the rights of such Registered Owners.
The Issuer shall be irrevocably obligated to continue to levy and
collect the ad valorem  taxes as provided herein and to pay the
principal of and interest on the Bonds, notwithstanding any failure
of the Issuer to use and apply such Bond proceeds in the manner
provided in this resolution.
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SECTION 17. TAX EXEMPTION. The Issuer at all times while the
Bonds and the interest thereon are outstanding will comply with the
requirements of the Code to the extent necessary to preserve the
exemption from federal income taxation of the interest on the
Bonds. The City Manager of the Issuer, or his designee, is
authorized to make or effect any election, selection, choice,
consent,
the

approval or waiver on behalf of the Issuer with respect to
Bonds as the Issuer is required to make or give under the

federal income tax laws, for the purpose of assuring, enhancing or
protecting favorable tax treatment or characterization of the Bonds
or interest thereon or assisting compliance with requirements.for
that purpose, reducing the burden or expense of such compliance,
reducing the rebate amount or payments o'f penalties thereon, or
making payments in lieu thereof, or obviating such amounts or
payments, as determined by such officer,
action of such officer, or his designee,

or his designee. Any
in that regard shall be in

writing and signed by the officer, or his designee.

SECTION 18.
have paid,

DEFEASANCE. If, at any time, the Issuer shall
or shall have made provisions for payment of, the

principal, interest and redemption premiums, if any, with respect
to any portions of the Bonds, then, and in that event, the pledge
of and lien on the tax, described above, in favor of the applicable
Registered Owners shall be no longer in effect.
the preceding sentence,

For purposes of
deposit of sufficient cash and/or principal

and interest on Federal Securities (being direct obligations of, or
obligations unconditionally guaranteed by, the United States of
America, none of which permit redemption prior to maturity at the
option of the obliger)
institution

in irrevocable trust with a banking
or trust company, for the sole benefit of the

applicable Registered
principal, interest,

Owners to make timely payment of the
and redemption premiums, if any, on the

applicable Bonds, shall be considered "provision for payment."

SECTION 19. VALIDATION AUTHORIZED. The Attorney for the
Issuer shall prepare and file pleadings to validate the Bonds in
the manner provided by law.

SECTION 20. SALE OF BONDS. The Bonds shall be sold and
delivered all at one time, or in installments from time to time, at
public or private sale and at such price or prices as shall be
determined by the Commission,
Section 218.385,

all as authorized or permitted by
Florida Statutes, and any other

provision of law.
applicable

SECTION 21. UNCLAIMED MONEY. Notwithstanding any provisions
of this Resolution, any money held by the paying agent for the
payment of the principal or redemption price of, or interest on,
any Bonds and remaining unclaimed for one year (or such shorter
period as shall prevent the escheat of such money to the State of
Florida) after the applicable date or dates when such principal,
redemption price or interest has become due and payable (whether at

I
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maturity, call for redemption or otherwise), if such money were so
held at such date or dates, or one year (or such shorter period as
shall prevent the escheat of such money to the State of Florida)
after the date or dates of deposit of such money if deposited after
such date or dates, shall be repaid to the Issuer free from the
provisions of this Resolution, and all liability of the paying
agent with respect to such money shall thereupon cease; provided,
however, that before the repayment of such money to the Issuer as
aforesaid, the paying agent first mail a notice, in such form as
may be deemed appropriate by the paying agent with respect to the
Bonds so payable and not presented, or unclaimed interest thereon,
and with respect to the provisions relating-to the repayment to the
Issuer of the money held for the payment thereof.

SECTION 22. MODIFICATION OR AMENDMENT. No adverse material
modification or amendment of this resolution or of any ordinance or
resolution amendatory hereof or supplemental hereto may be made
without the consent in writing of the Registered Owners of 51% or
more in aggregate principal amount of the Bonds to be affected by
such modification or amendment; provided, however, that no
modification or amendment shall permit a change in the maturity of
the Bonds or a reduction in the rate of interest thereon, or in the
amount of principal obligation thereof, or affect the 'promise of
the Issuer to pay the principal of and interest on the Bonds as the
same shall become due from the proceeds of the ad valorem  tax, or
authorize less than 30 days' notice of mandatory tender for
purchase and/or redemption, by mail to Registered Owners of any
Bonds to be called for prior redemption or tendered for purchase,
or reduce the percentage of the Registered Owners of the Bonds
required to consent to any adverse material modification or
amendment hereof without the consent of the Registered Owners of
all Bonds; provided further, however, that the Issuer may at any
time amend this resolution to provide for the issuance or exchange
of Bonds in coupon form, if and to the extent that doing so will
not affect the tax exempt status of the interest on the Bonds. If
the Bonds or any series of Bonds then outstanding are insured by a
bond insurance policy, the consent of the municipal bond insurer
shall be required in lieu of the consent of the Registered Owners
of the Bonds so insured. For the purpose of computing the amount
of Bonds held by the Holder of Capital Appreciation Bonds, the
principal amount of a Capital Appreciation Bond shall be deemed to
be its Compounded Amount.

SECTION 23. SEVERABILITY OF INVALID PROVISIONS. If any one
or more of the covenants, agreements or provisions herein contained
shall be held contrary to any express provision of law or contrary
to the policy of express law, though not expressly prohibited, or
against public policy, or shall for any reason whatsoever be held
invalid, then such covenants, agreements or provisions shall be
null and void and shall be deemed separable from the remaining
covenants, agreements or provisions hereof or of the Bonds.

SECTION 24. OFFICIAL STATEMENT. Bond counsel and/or the
financial advisor to the Issuer, as appropriate, are hereby
authorized and directed to prepare and disseminate in connection

3247/WIN320lO/R-AUT?l-RES 18

84



I
B
I
I
I
I
1
B

with the marketing of the Bonds, the preliminary and final official
statements for the Bonds. Any preliminary official statement
distributed by the Issuer to prospective purchasers for the Bonds
shall be sufficient to be, and shall be, "deemed final" (except for
permitted omissions) in accordance with SEC Rule 15~2-12.  The City
Manager or his designee is hereby authorized to determine and to
certify or otherwise represent when such official statement shall
be "deemed final" by the Issuer as of its date, in accordance with
such Rule.

SECTION 25. REPEAL OF INCONSISTENT PROVISIONS. All
resolutions or parts thereof in conflict with this resolution are
hereby repealed to the extent of such conflict.

SECTION 26. EFFECTIVE DATE. This resolution shall take
effect immediately upon its adoption.

ADOPTED after reading by tit
City Commission of the City of Winter
Hall, Winter Park, Florida, on this 2

ATTEST:
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EXHIBIT 14

OPTION  CONTRACT FOR PURCHASE AND SALE

THIS OPTION CON’lT&CT FOR PURCHASE AND SALE (the “Contract”) is made

and entered into by and between the CITY OF WINTER PARK, a municipal Corporation

organized  and existing under the laws of the State of Florida, whose address is Winter Park City

Hall, 401  Park Avenue South,  Winter Park, Florida 32789 (“Buyer”), and the  ELIZABETH

MORSE GENIUS FOUNDA’XTON,  INC., a Florida not-for-profit corporation, whose  mailing

address  is Post Office  Box 40,  Winter Park, Florida 32790 (“Seller”).

W I T N E S S E T H :

1. *t Of Option. Subject to the terms and conditions contained in this Contract, Seller

hereby grants to Buyer and Buyer hereby accepts from Seller an evocable optiqn  (the

"Option") to purchase from Seller, that certain parcel of land in which a portion of the Winter

Park Golf Course is located in the City of Winter Park in Orange County, in the State of

Florida,  which real property is more particularly desc&ed on Exhibit  “A” attached hereto (the

"Prowty"), together with all improvements thereon and all of Seller’s right, title and interest

in, on, and to all easements, rights-of-way, licenses,  privileges,  tenements, reversions and

appurtenances belonging or appertaining to the Property, if any.

1. Term of Oution  The term of the Option (the “Term”) shall cornmen= upon the

date of execution of this Contract and shall expire on October 31, 1996, unless extended in

writing by Buyer and Seller.

2. Exercise of Option. Buyer may exercise the Option at any time during the Term

by delivery of written notice of same to Seller in accordance with the requirements of this
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’ Contract. The date of delivery of such notice shall be referred to herein as the “Exercise Date”.

In the event Buyer fails to  exercise the Option during the Term, then the tiest Money

Deposit, as described in Paragraph 4(A) hereinbelow, and all accrued interest thereon shall be

returned to Buyer and this Contract and all rights and obligations of Buyer and Seller hereunder

shall terminate.

3 . Purchase Price. The Purchase Price shall be EIGHT MILLION AND NO/100

DOLLARS ($8,000,000.00).  The Purchase Price shall be paid as follows:

A. Buyer shall, within five (5) day following execution of this  Contract by

both parties, deliver to Lowndes, Drosdick, Doster,  Kantor  & Reed, Professional Association

(“Escrow  Agent”) as an initial earnest money deposit hereunder, a check in the amount of TEN

THOUSAND AND NO/100  DOLLARS ($lO,OOO.OO)  (the “Earnest Money Deposit”).

The Earnest Money Deposit shall be deposited by Escrow Agent in an interest bearing

money market account at a federally insured bank, subject to disbursement in accordance with

the terms and provisions of this Contract. The interest earned on the Earnest Money Deposit

shall be reported under Buyer’s Federal Taxpayer I.D. Number  ( 5’?- 6UW 9%’ ) and

shall be delivered to the party who receives the Earnest Money Deposit pursuant  to the terms

of this Contract. If the transaction contemplated hereby shall close, the  interest on the Earnest

Money Deposit shall belong to the Seller. The Escrow Agent shall hold the Earnest Money

Deposit until either the closing hereunder or the termination of this Contract.

B. The balance of the Purchase Price, SEVEN MILLION NINE HUNDRED

NINETY THOUSAND AND NO1100  DOLLARS ($7,990,000.00)  or such greater or lesser

amount as may be necessary to complete the payment of the Purchase Price after credits,

2 “.
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’ adjustments  and prorations, shall be paid to Seller by Buyer at closing hereunder by wire transfer

to Escrow Agent’s trust account.

4. Evidence of Title. Within thirty  (30) days of the Exercise Date, Seller shall

deliver to Buyer at Seller’s expense, a commitment for an owner’s title insurance policy (the

“Commitment”) issued by Winderweedle,  Haines,  Ward & Woodman,  as issuing agent for

Attorneys’  Title Inslrrance Fund, Iuc. (the “Title Company”) evidencing that Seller is vested with

fee simple title to the Property axid  agreeing to issue to Buyer, upon recording of the  general

warranty deed to Buyer, an owner’s title insurance policy in the amount of the Purchase Price,

subject only to the foliowiug (the “Permitted Exceptions”):

a. zoning, restrictions, prohibitions, regulations, ordinances and other

requirements of any applicable governmental authority;

b. the lien of taxes and assessments for the calendar year of the Closing and

all subsequent years;

c. . restrictions and matters appearing on the plat of the Property or .otherwise

common to the subdivisions of which the Property is a part;

d. Public utility easements;

e . any lien, encumbrance or other matter as to which the Title Company shall

commit to affirmatively  “insure over” at the minimum risk rate;

f. plati  streets, pa& and rights of way upon which portions of the existing

golf course are located;
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g- those matters set forth  as exceptions in the Commitment and to which

Purchaser does not object within the ten (10) day time period provided below for notifying Seller

of any defects in the title to the Property.

The efftive date of such policy shall be the date the  general warranty  deed conveying

the Proper-Q  is recorded in the Public Records of Orange County, Florida. _

Buyer shaIl have ten (10) days from the date the Commitment is obtained  to review and

examine the Commitment. In the  event any title defects or exceptions that are unacceptable to

Buyer appear in the Commitment, Buyer shall, within said ten (10) day period, notify Seller in

writing of such fact. Any defects, encumbrances, instruments, documents, exceptions or

qualifications to title to the Property as reflected in the Commitment (except Permitted

Exceptions) so objected to by Buyer in writing shall be deemed title defects (“Title Defects”).

Upon receipt of notice of Title Defects from Buyer,’ Seller shall have a period of one hundred

twenty (120) days within which to t&e all necessary actions, including the prosecution of a quiet

title or declaratory judgment action or actions, as may be required to cure or remove the Title

Defects to the reasonable satisfaction of Buyer and Title Company. Seller hereby agrees that

any liens or judgments encumbering the Property of an ascertainable amount shall be paid and

satisfied at or prior to closing.

In the event after diligent effort Seller fails to cure or remove the Title Defects during

the one hundred twenty (120) day curative period, Buyer may grant to Seller an additional one

hundred twenty (120) day curative period, and upon expiration of the  additional cure period or

the original cure period if Buyer does not choose to grant an extension thereof,  Buyer may (i)

terminate this Contract by written notice to Seller, whereupon Buyer shall be entitled to an

4
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immediate refund  of the Earnest Money, Deposit, together with interest earned thereon or (ii)

accept such title as Seller can then deliver with no further liability of Seller under this  Contract.

5. Survey. No later than sixty (60) days after the date  of the Referendum (see

paragraph 9),  Buyer shah obtain  at Buyer’s sole expense, a survey of the Property prepared by

a registered land meyor  licensed in the State of Florida and acceptable to Buyer (the

“Survey”).  The Survey  shall have affixed thereto a certification  in the form attached hereto  as

Exhibit ‘Bn,  and shall be sufficient  to allow Title Company to remove the standard SuIvey

exception from the title inimmme policy issued pursuant to the Commitment without any further

exception with respect to survey. matters. Buyer shall have a period of ten (10) days to review

the Survey and notify the Seller of any encroachments, overlaps, gaps or other matters not

acceptable to Buyer, all of which shall be deemed Title Defects and cured by Seller in

accordance with the requirements applicable to Title Defects as set forth above.

6. Closing. The closing hereunder shall occ~ on or before the earlier of (a)

December 31, 1996 or (II) one hundred twenty (120) days after the Exercise  Date, unless said

date is extended pursuant to Paragraphs 5 or 6 hereinabove. The closing shah be held  at the

offices of Windemeedle,  Ha&s,  Ward & Woodman  (the “Closing Agent”) 250 Park Avenue,

South,. Winter Park, Florida 32789 at a time mutually convenient to Buyer and Seller.

7. Renresentations  and Warranties.

Seller hereby represents and warrants to Buyer the following:

A. Possession. That Seller shall deliver to Buyer free, exclusive and

unobstructed possession of the Property at closing;
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B. OwnerShiP. That Seller is the fee simple owner of the Property, possesses

full power and authority to deal therewith in all respects and no other party has any right or

option thereto or in connection therewith, except for the existing City lease;

C. Condemnation. To the best of Seller’s-bowledge, without investigation or

inquiry, there are no pending or threatened condemnation proceedings or actions affecting the

Pq=v;

D. Litipation.  To the best of Seller’s knowledge, without investigation or

inquiry, there are no pending or threatened actions, legal proceedings or administrative

proceedings  or contractual commitments with any person, entity, governmental body or agency

which may materially and adversely affect the Property.

Each of the warranties and representations set for&h above shall be deemed to have been

made and shall be effective as of the date of this Contract and the date of closing. During the

pcndency  of this Contract, Seller shall promptly deliver written notification to Buyer if events

occur which render these representations or warranties  untfile  or incorrect. The foregoing

warranties and representations shall survive the closing hereunder.

8 . Condition precedent.  Notwithstanding anything in this Contract to the contrary,

Buyer’s obligation to close the purchase transaction contemplated in this  Contract is subject to

passage and approval of a duly held referendum of the voters of the City of Winter Park

approving the issuance of bonds to finance the purchase of the Property ‘(the “Referendum”).

The actuaI amount of the bond issuance, the source of repayment, and all other matters included

in the Referendum shall be subject to the sole and absolute discretion of Buyer. Buyer

anticipates that the Referendum shall bc held during the first half of 1996. In the event, for any

..,
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* mason,  Buyer determines that the Referendum cannot be duly held, or if the bond issuance is

not approved in the Referendum or if the interest rates at the time of the bond issuance are

deemed by Buyer to be excessive, Buyer shall have the right to terminate this Contract upon

delivery of written notice to Seller, whereupon Buyer shall be returned its Earnest Money

Deposit and all interest earned therein.

9 . Obligations at Closing.

A. Seller shall prepare and deliver to Buyer at closing:

(0 A duly executed general warranty deed in recordable form

conveying fee simple title to the Property subject only to the Permitted Exceptions and those title

exceptions previously accepted in writing by Buyer. The deed shaIl contain the following

provision:

Grantor hereby conveys the Property to the City of
Winter Park with the understanding that use of the
Property is hereby restricted to public recreational
purposes only which include, but are not limited to,
goifq,  biking, croquet, badminton,  volleyball,
walking, jogging, wastewater reclamation, or any
related activity which is consistent with the use of
the Property as a golf course and/or recreational
property. The Property is not to be used for
business, commercial, residential, or any other
purpose inconsistent with the nature of a
recreational area. In addition, Parcel E, a portion
of the Property as described  on Exhibit A, may also
be used for cemetery purposes. These restrictions
are for the benefit of the Grantor, as well as the
City of Winter Park and may be enforced in every
lawful manner. It is understood that the use of any
of the Property for any purpose prohibited hereby
will cause the property to revert to Grantor and
Grantor’s SucceSsors  and assigns. These restrictions
may be amended, modified or released, in whole or
in part, by instrument duly executed by Grantor (or

7
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Grantor’s successor or assigns) and, so long as the
Property is owned by the City of Winter Park or by
an entity claiming by, through, or under the City of
Winter Park, by the City of Winter Park after
approval of such amendment, modification, or
release by a referendum of the qualified voters of
the City of Winter Park.

(ii) A duly executed owner’s affidavit, in a form satisfactory to Title

Company and sufficient to delete the standard mechanics lien exception and the standard

possessory rights exception from the title policy to be issued pursuant to the Commitment.

(iii) A duly executed closing statement.

(iv) Such other duly executed documents in recordable form, as are

contemplated herein or reasonably required by Buyer to co nsummate  the purchase and sale

contemplated herein.

B. Buyer shall prepare and/or deliver to Seller at closing:

(0 Cash in the form of a wire transfer to Closing Agent’s trust account

for the purchase price, after adjustments, prorations and similar matters.

(ii) A duly executed closing statement.

(iii) Such other documents duly executed in recordable form as are

contemplated herein or reasonably required by Seller to consummate the purchase and sale

contemplated herein.

10. Real Estate Commission. Buyer and Seller hereby represent and warrant to each

other that neither party has employed a real estate broker or agent in connection with the

transaction contemplated hereby. Each party hereby agrees to indemnify, save and hold the

other party harmless from any damages, claims, or actions, including, but not limited to,

8
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attorneys fees and court costs, mcurred  or arising  as a result of any brokerage commission

claims brought by real estate  brokers, which claims resulted from any agreement  with or action

by the indemnifying  party. The warranties of Buyer and Seller set forth in this  Paragraph shall

survive the closing hereunder.

11. lkase Extension. The part& understand and agree that Buyer is currently leasing

the Property from Seller under the terms of that certain Lease Agreement dated December 28,

1989, as amended (the “Lease”), which be shall expire on December 31, 1996. After

expiration of the l&se,  so long as this Contract remains in effect and for a period of ninety (90)

days  after termination of this Contract, Buyer shall have the right to use and occupy the Property

pursuant  to the terms of the Izase at a monthly rental equal to one-twelfth (U12t.h) of the rental

due under the Lease for the year 1996. Rents due under such lease shah be prorated as of the

Closing date.

12. McKean  Arboretum Memorial. Buyer and Seller hereby agree to work together

in comection  with the co~~~truction  and maintenance of a landscaped walkway (the “McKean

Wallcway”)  on a portion of the Property and on a portion of the Winter Park Golf Course

presently owned by the Buyer pursuant to the following terms and conditions:

A. The McKean Walkway wiJl  be located in the areas depicted on Exhibit “C”

attached hereto (the “Walkway Parcels”).

B. Buyer and Seller shall agree upon a plan prior to Closing (the “Approved

Walkway Plan”) for construction of the walkway, irrigation and landscaping improvements

within the Walkway Parcels. The Approved Walkway Plan shall include appropriate signage

designating the area as the McKean  Arboretum Memorial and the creation of same in honor of

9
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the contributions of Hugh Ferguson McKean and Jeannette Genius McKean to the City of Winter

Park.

C. Buyer shall be responsible for installation of all hardscape and irrigation

improvements within the Walkway Parcels in accordance with the Approved Walkway Plan at

Buyer’s sole cost and expense.

D. Seller shall be responsible for installing all landscaping and plantings

within  the Walkway Par&  in accordance with the Approved Walkway Plan at Seller’s sole cost

and expense.

E. Buyer, at its sole cost and expense, shall maintain the improvements

l-ted  within the Walkway  Parcel, and shall maintain and replace all landscaping and plantings

with items of reasonably similar quality to those installed by Seller pursuant  to the Approved

Walkway Plan.

F. Notwiths&nd&  anytbing set forth in this Contract to the contrary, Buyer

shall not be obligated to participate in the cost of construction or maintenance of the McKean

Walkway until Buyer acquires the Property pursuant to this Contract. The improvements

provided by the Approved Walkway Plan shall be completed within one year from the Closing

date.

G. The covenants contained in this Paragraph 13 shall survive the closing

hereunder.

13. Prorations - Closing Expenses. Ad valorem  taxes and any other liens,

assessments or fees requiring adjustment shall be prorated to the date of closing as provided in

Paragraph 6 above. Seller shall pay for (a) the cost of all documentary stamp taxes or other

10 -.
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transfer taxes required to be paid with respect to the general warranty deed, (b)‘the  fee for the

Commitment and the premium for the title insurance policy to be issued pursuant thereto, and

(c) all recording fees for all title, corrective instruments or documents. Buyer shall pay for (a)

recording fees for the general  warranty deed and (b)  all costs associated with Buyer financing

the purchase of the property,  if any, and (c) the Survey. Each party hereto shall bear the costs

of its own attorney’s fees.

14. The following provisions shah govern the rights of the parties hereto inDefault.

the event that this Contract fails to close:

A. If Seller fails to consurnma te this Contract in accordance with its terms for

any reason, except for Buyer’s default or its termination as herein provided, Buyer may elect

to either (i) terminate this Contract and receive a refund of the entice Earnest Money Deposit,

together with interest earned thereon, or (ii) seek specific  performance hereunder. Buyer

expressly waives any right to bring an action for damages hereunder.

B. In the event Buyer shah fail to consumma te this Contract in accordance

with its terms for any reason, except for termination as herein provided, Seller shall as its sole

remedy hereunder retain the entire Earnest  Money Deposit, together with interest earned

thereon, as liquidated damages.

Both Seller and Buyer expressly acknowledge that the above provisions are reasonable

in light of the intent of the parties hereto and the circumstan~  surroundmg  the execution of this

Contract, and that their respective rights and remedies shall be limited as set forth  above.

1 1
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To Buyer:

With copy to:

15. Notices. All notices required or referenced by this Contract shall be sent by

either U.S. certified mail, return receipt requested, or by Federal Express, to the following

addresses:

To Seller: Elizabeth Morse Genius Foundation
Post Office Box 40
Winter Park, Florida 32790
Attn:  Harold A. Ward, III, President

City of Winter Park
Winter Park City Hall
401 Park Avenue South
Winter Park, Florida 32789

Hal H. Kantor,  Esquire
Lowndes,  Drosdick, Doster,
Kantor  & Reed, P.A.
215 North Eola  Drive
Orlando, Florida 32801

All r~otices  shall bc deemed delivered upon the earlier of the date the receiving party  signs an

acknowledgment of receipt or five days after the notice is postmarked. A party  may change its

address for notices under tbis Contract by written notice delivered in accordance with the

requirements of tbis Paragraph.

16. Successors and Ass&-m. This Contract shall  not be assigned by Buyer without

the prior written consent of Seller.

17. Escrow Agent.  Escrow Agent shall be Lowndes, Drosdick, Doiter.  Kantor &

Reed, Professional Association. The parties hereto agree that Escrow Agent shall have no

obligation to negotiate the check delivered to it as the Earnest Money Deposit unless Escrow

Agent shall receive a fully executed duplicate original of this Contract. The parties hereto agree

to indemnify and hold Escrow Agent harmless against any loss or damage occasioned as a result

12
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of it acting as Escrow Agent hereunder, except that occasioned by Escrow Agent’s gross

negligence or intentional fraud, including court costs and attorneys’ fees incurred by Escrow

Agent in the good faith exercise of its duties. In the event of a dispute between  the parties,

Escrow Agent shall be entitled to interplead the Earnest Money Deposit, or to keep it in an

interest-bearing  account pending resolution of the dispute, without prejudice to Escrow Agent’s

right to represent Buyer.

18. Attornevs’ Fees. In the event that it shall be necessary for either party to this

Contract to seek to enforce this Contract or to bring any legal action to enforce any provisions

hereof or for damages on account of any breach of this Contract, the prevailing party in any

such legal action, including, suits and appeals th&&rom,  shall be entitled to recover from the

other party, in addition to any damages or other relief granted as a result of such legal action,

all costs and expenses of such action, including reasonable attorneys’ fees and paralegals’ fees,

whether such expenses were incur@  before or after suit was brought.

19. Governing Law and Bindinn  Effect. This Contract and the interpretation and

enforcement of the same shall be governed by and construed in accordance with the laws of the

State  of Florida and shall be binding upon, inure to the benefit of, and be enforceable by the

parties hereto as well as their respective successors and assigns. The normal rules of

construction on requiring that an agreement be construed most strictly against the drafter are

hereby waived by the parties, as each party has been represented by counsel and the parties and

their respective  counsel have each participated in the negotiation and drafting of this Contract.

In the event of any disagreement, conflict or litigation under this Contract, exclusive venue for

the suit brought to resolve such dispute shall lie in Orange County, Florida.
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20. Time is of the Essence. It is expressly agreed by the parties hereto that time is

of the essence of this Contract and in the performance of all conditions, covenants, requirements,

obligations and warranties to be performed or satisfied by either party hereto. Whenever a date

specified herein shall fall on a Saturday, Sunday or legal holiday, the date shall  be extended to

the next succeeding business day.

21. Waiver. Waiver of performance or satisfaction of timely performance or

satisfaction  of any condition, covenant, requirement, obligation or waftanty by one party shall

not be deemed to be a waiver of the performance or satisfaction of any other condition,

covenant, requirement,  obligation or warraflty unless specifically  consented to in writing by both

parties.

22. Possession and Risk of Ioss. Possession of the Property shalI be delivered by

Seller to Buyer at the time of closing hereunder. Prior to the delivery of possession as aforesaid

and subject to the terms of the Lease, for purposes of this Contract, Seller  shall bear aII risk of

loss of whatever nature; and subsequent to the delivery of Possession Buyer shah bear all risk

of loss of whatever nature.

23. Entire Apreement. This Contract embodies the complete and entire

understanding and agreement between the parties  hereto with respect to all matters contemplated

in this transaction and supersedes any and all prior or contemporaneous agreements, whether

written or oral. No agreements or other provisions, unless incorporated herein, shall be binding

on either party hereto. This Contract may not be modified or amended nor may any covenant,

agreement, condition, requirement, provision, warranty or obligation contained herein be

released unless specifically consented to in writing by both parties hereto.

14
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24. Effective Date of Contract. For purposes of ‘computing time periods under this

Contract, the effective date of this Contract (the “Effective Date”) shall be the date when the last

one of Buyer and Seller has properly executed this Contract, and provided, however, that

anything to the contrary set forth herein notwithstanding, Seller’s obligations hereunder shall be

conditioned upon the enaction  by the City of Winter Park of an ordinance or ordinances which

rezone the Genius Drive Property, as deftned  in that certain Foundation Development Agreement

of even date herewith between Seller and Buyer (the “Development Agreement”) to a PURD

zoning classification and rezones the Pennsylvania Avenue Property, as defined  in the

Development Agreement, to a PURD zoning classifiMion,  in each case incorporating the

development standa&  set forth in the Development Agreement with respect to each respective

parcel, and such ordinance(s) are frnaI and not subject to appeal. In the event that such final

ordinance(s)  have not been adopted and any appeal period has not expired on or before ninety

(9) days from the date this Contract is executed by the last @arty  to execute this Contract, then,

at, the option of the Seller, this Contract shall terminate and shall no longer be of any force or

effect.

25. Contract Not Recordable. Neither this Contract nor any notice of it shall be

recorded in the Public Records.

26. Cautions and ParamaDh  Headings. Captions and paragraph headings contained

in this Contract are for convenience and reference only and in no way define, describe, extend

or limit the scqe  or content of this Contract nor the intent of any particular provisions hereof.

15
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27. Number  and Gender. Whenever used herein, a singular number shall include the

plural, the plural shall include the singular, and the use of any gender shall include all genders,

as the context requires.

28. Severabilitv.  If any provision of this Contract is held to be illegal or invalid, all

other provisions shall remain in full force and effect, unless holding a particular provision or

provisions illegal or invalid shah serve to frustrate the purpose of this Contract.

29. Radon Gas Notification. In accordance with the requirements of the Florida

Statutes, Section 404.056(8),  the following notice is hereby given: Radon is a naturally

OcCUrritlg  radioactive gas that, when it has accumulated in a building in sufficient quantities, may

present health risk to persons who are exposed to it over time. Levels of radon that exceed

Federal and State guidelines have been found in buildings in Florida. Additional information

regarding radon and radon testing may be obtained from your county public health unit.

31. Condition of Prouertv.

(a) Buyer acknowledges and agrees that other than as specifically stated herein

Seller has not made, does not make and specifically  negates and disclaims any representations,

warranties (other than the warranty  of title as set out in the general warranty deed conveying title

to the Property), ‘promises, covenants, agreements or guaranties  of any kind or character

whatsoever, whether express or implied, oral or written, past, present, or future, of, as to

concerning or with respect to (a) the value, nature, quality or condition of the property,

including, without limitation, the water, soil and geology, (b)  the income to be derived from the

property, (c) the suitability of the Property for any and all activities and uses which Buyer may

conduct thereon, (d) the compliance of or by the Property or its operation with any laws, rules,

.
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” ordinances or regulations of any applicable governmental authority or body, (e)  the habitability,

merchantability, marketability, profitability or fitness for a particular purpose of the Property,

(I? the manner or quality of the construction or materials, if any incorporated into the Property

(g)  the mariner, q~l@, state of repair or lack of repair of the Proper@, or (h) any other matter

with respect to the Property, and specifically, that Seller h+s  not made does not make and

specifically disclaims any representations  regarding compliance with any environmental

protection, pollution or land use, zoning or development of regional impact laws, rules;

regulations, orders or requirements, includiig the existence in or on the Property of hazardous

materials (as defiraed below). Buyer further acknowledges that Buyer has been in possession of

and operating  the Proper@,  Buyer is relying solely on its own investigation of the ProPerty  and

not on any iuformation  provided  or to be provided by Seller and at the Closing agrees to accept

the Property, and Buyer waives all objections or claims against Seller (including, but not limited

to, any right or claim of conhibution) arising.  from or related to the Property or to arty hazardous

materials on the Property. Buyer further acknowledges and agrees that any information provided

or to be provided with respect to the Property was obtained  from a variety of sources  and that

Seller has not made any independent iovestigation  or verification of such information and makes

no representations as to the accuracy or completeness of such information. Buyer further

ackuowledges  and agrees that to the maximum extent permitted by law, the sale of the Proper@

as provided for herein is made on an “AS IS” condition and basis with all faults. The provisions

of this Section 31 shall survive the Closing.

(b) “Hazardous Materials” shall mean any substance which is or contains (i)

any “hazardous substance” as now or hereafter defined in the Comprehensive Environmental
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of pollutants, contaminants, chemicals, or industrial, toxic or hazardous substances or waste or

Hazardous Materials into the environment (including, without limitation, ambient air, surface

water, ground water or land or soil).

(d) Buyer on behalf of itself and its successors and assigns hereby waives,

releases, acquits and forever discharges Seller, its officers, directors,  employees, agents,

attorneys, representatives, and any other persons acting on behalf of Seller, and the successors

and assigns of any of the preceding, of and from any and all claims, actions, causes of action,

demands, rights, damages, costs, expenses or compensation whatsoever, direct or indirect,

known or unknown, foreseen or unforeseen, which Buyer or any of its successors or assigns now

has or which may arise in the future on account of or in any way related to or in connection with

any past, present, or future physical characteristic or condition of the Property, including,

without limitation, any Hazardous Materials in, at, on, under or related to the Property, or any

violation or potential violation of any Environmental  Requirement applicable thereto. In view

of Buyer’s possession of the Property under a lease from Seller for many years, Buyer also

agrees to indemnify, defend, and hold harmless Seller and Seller’s directors, employees, and

agents against all loss, liability, claims, or damage. including but not limited to attorneys’ fees,

arising from such matters. NoMhst&ing  anything to the contrary set forth herein, this release

and indemnity shall survive the Closing or termination of this Agreement.
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Response, Compensation, and Liability Act of 1980, as amended (42 USC. $9601  et seq.)

(“CERCLA; (ii) any “hazardous waste” as now or hereafter defined in the Resource

Conservation and Recovery Act (42 U.S.C.  $6901  et, seq.) (“RCRA”) or regulations

promulgated under or pursuant to RCRA; (iii) any substance regulated by the Toxic Substances

Control Act (15 U&C. $2601  et seq.); (iv) gasoline, diesel fuel, or other petroleum

hydrocarbons; (v) asbestos and asbestos containing materials, in any form, whether friable or

nonfriable; (vi) polychlorinated  biphenyls; (vii) radon gas; and (viii) any additional substances

or IISMMS which are now or hereafter classified or considered to be hazardous or toxic under

Environmental Requkements  (as hereinafter defmed)  or the common law, or any other applicable

laws relating to the Property. Hazardous  Materials shall include, without hmitation,  any

substance, the presence of which on the Property, (A) requires reporting, investigation or

remetion  under Environmental Requirements; (l3)  causes or threatens to cause a nuisance on

the Property or adjacent property or poses or threatens to pose a hazard to the health or safety

of persons on the Pro~rty  or adjacent property; or (C) which, if it emanated or migrated from

the Property, could constitute a trespass.

(4 Environmental Requirements shall mean all laws, ordinances, statutes,

codes, rules, regulations, agreements, judgments, orders, and decrees, now or hereafter enacted,

promulgated, or amended, of the United States, the states, the counties, the cities, or any other

political subdivisions in which the Property is located, and any other political subdivision,

agency or instrumentality exercising jurisdiction over the owner of the Property, the Property,

or the use of the Property, relating to pollution, the protection or regulation of human health,

natural resou-,  or the environment, or the emission, discharge, release or threatened release

18
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IN WITNF,SS WHEREOF,  the parties hereto have caused this Contract for Purchase

and Sale to be executed in manner  and form sufficient to bind them on the dates set forth below.

Signed, sealed and delivered
in the presence of:

ELIZABETH MORSE GENIUS
FOUNDATION, INC., a Florida
not-for-profit corporation

PrintedName  ’
CITY OF WINTER PARK, a municipal

‘-corporation existing under the
laws of the State of Florida

I

Printed Name

Title: Mc~iif
Date:

0
5. 3s  Yf?ci,Uy\

Printed Name

“BUYER”

JD\mckean\gcnius2.opt
ov!ll%  (137  pm)

2 0
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The Escrow Agent hereby acknowledges the receipt of Buyer’s check in the amount of
TEN THOUSAND AND NO/100  DOLLARS ($10,000.00)  subject to collection and negotiation
in accordance with the terms hereof, and agrees to act as Escrow Agent hereunder.

LOWNDES,  DROSDICR, DOSTER, KANTOR
& REED, PROFESSIONAL ASSOCIATION

Hal H. Kantor

“ESCROW AGENT”

2 1
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EXHIBIT “A”

PROPERTY DESCRIFWON

Parcel A

Lots 1 through 12, Block A, MORSELAND SUBDMSION, according to the plat thereof as
recorded in Plat Book P, Page 79, Public Records of Orange County, Florida.

Parcel B

Lots 1 through 11 and bts 13 through 23, Block B, MORSELAND SUBDMSION, according
to the plat thereof as recorded in Plat Book P, Page 79, Public Records of Orange County,
Florida.

Parcel c

Lots 1 through 22, Block C, MORSELAND SUBDMSION, according to the plat thereof as
recorded in Plat Book P, Page 79, Public Records of Orange County,  Florida.

Parcel D

Lots  1 through 12, Block D, MORSEUND  SUBDMSION, according to the plat thereof as
recorded in Plat Book P, Page 79, Public Records of Orange  County, Florida.

Parcel E

The East 117.5 feet of L&s 1,2  and 3, Block C, TANTUM ADDITION TO WINTER PARK
according to the plat thereof as recorded in Plat Book C, Page 32, Public Records of Orange
County, Florida.

Parcel F

Lot 8 (less the W 77 feet of the S 119 feet) and lots 9 and 10, Block B, TANTUM ADDITION
TO WINTER PARK, according to the plat thereof as recorded in Plat Book C, Page 32, Public
Records of Orange County, Florida.

Parcel G

Lots 7 and 8, Block A, TANTUM ADDITION TO WINTER PAEUC,  according to the plat
thereof as recorded in Plat Book C, Page 32, Public Records of Orange County, Florida.
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Parcel H

L& 1 through 17, MORSELAND GARDEN SUBDIVISION, according to the plat thereof as
recorded in Plat Book Q, Page 13, Public Records of Orange County, Florida.

The foregoing description is intended to include all property owned by Seller currently
used by Buyer as a golf coufse,  and if necessary, a more accurate description will be furnished
by the Surveyor.
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EXHIBIT “B”

CERTIFICATE

I, licensed as a registered land surveyor under the laws of the State
of Florida, do hereby certify ;o Attorneys’ Title Insurance Fund, Inc., Winderwecdle,  Haines,
Ward & Woodman,  P.A., the City of Winter Park, and Iowndes, Drosdick,  Dostcr,  Kantor  &
Reed, P. A., that this Plat of Survey represents a true and correct survey of the real property
described hereon which was made on the ground under my direct supervision on

I 199-9 - that it accurately shows the boundaries of the premises described
hereon and the location of all buildings, structures and other improvements, if any, situate on
said premises; that the legal description of the parcel of real property comprising the premises
is one and the same as the perimeter boundary description of said premises; that this Plat of
Survey accurately depicts all easements and other matters shown as exceptions on
Title Insurance Company Commitment No. a copy of which has been provided to
the undersigned; that except as shown, there are no &orded  easements, visible easements or
rights-of-way across said premises, no evidence on the ground of use of the property which
might suggest a possible claim of casement, no visible encroachments from said premises onto
adjoining property, streets or roadways or onto said premises from adjoining property; that
ingress and egress to and from said premises is provided by being
paved dedicated rights-of-way maintained by ; that, except as shown, the
premises do not rely on or serve any adjoining property for drainage, ingress, egress or any
other purposes, that all required set-back lines and building height restrictions on said premises
are located as shown hereon; and that no part of the property described hereon lies in a flood
plain, flood way or an area that has been identified by the Secretary of Housing and Urban
Development or any other governmental authority as a flood hazard area. The undersigned
further certifies that this Plat of Survey has been prepared in accordance with the adopted
“Minimum Technical Standards” as required by Chapter 21 HH-6  F.A.C. ’

Dated  this day of , 1994.

Suweyor

2 4
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EXHIBIT  “C”

Map of Walkway Parcel
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EXHIBIT 19

MJ. Martin Kessler
1555  Wilbar Circle
Winter Park, FL 32789

August 14, 1996

Dear Mr. Kessler:

We have been tax paying citizens of Winter Park for over 27 years and until recently we have
been secure in knowing that the Winter Park government and officials have been consistently
honest and forthright in representing our interests.

Recent revelations regarding the purchase and financing of the golf course property on Park
Avenue appears to be caught with deceit and connivances which are very disturbing. The voters
were misled regarding the value of the property and how the purchase was to be financed. We
were led to believe that 8 million was a reasonable price, and if it were not purchased by the city
we could lose  it to developments or at the very least lose the much desired green area on North
Park Avenue.

We were not informed that the property had an assess value of 2 million dollars and that the
property was protected from development by existing zoning. Fear tactics came into serious play
in order to have the voters vote in favor of the proposition. The Mayor made a big play on the
worthiness of the proposal in a Winter Park Newsletter and never mentioned that 3 million
would be taken from the City reserves to facilitate the purchase. We were led to believe that the
financing would be handled through a bond issue and that the tax payers obligations would be
nominal over a period of 20 years. As you are probably aware, the new budget already calis for
an increase in the Winter Park Debt Service, even without the new obligations of a bond issue.

Had all of the facts been presented honestly I am confident that the tax paying residents of the
city would have rejected the propostion. I can assure you that I would have voted against it. I
am troubled that a few well-positioned individuals in the city government broke faith with the
residents of Winter Park simply by skewing the facts. I am incensed by the idea that a few special
interests individuals were allowed to structured a highly suspect deal without question or
accountability to the citizens.
I support your appeal to the court to set aside the flawed and dishonest referendum and to block
the bond issue that has been proposed. There is no question that voters were deliberately misIed
and I personally refute my affirmative vote for acquisition of the Park Avenue property.

1074 Golfside  Drive
Winter Park, FL 32792

Witnessed William E. Holmes
7602 Lodge Pole Trail
Winter Park, FL 32792
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EXHIBIT 21

Contributing b the sense of time, place and historical

I W O  corltrib.

utlng  butld.

1ngs. o n e
:ontrlbutlng

ate,  and one
lon-contrib-
Jring  s i t e .

Designed
lround natu-
al  features

Ind  the town

IIan’s  system c

Vt contributes lo the
sense of time, place and
historical development
of Winter Park through
its location, design,
material, workmanship,
feeling and association.”

h e . lohn  McMillran.  92. far lefr. low other golfers as rhey tee off  a  the
Lake Mait,  lirsz  h o l e .

1’1I

land and Lake
Osceola each The conrriburing resources, opmenr of Winter Park througt
lie approxi- developed for expressed recre-
mately 1,000 arlon and social functions, are sig

its location, design, material

nlflcant for their architectural and
workmanship, feeling and asso,

:eet to the ciation. The district also possesses
lorth and east. historical associations. The huild- a Significant continuity of sites

>f roads and trans- respecrwety,  rrom the oulermost ings rise one story in height and and building united by plan and

dev&pmerG  of Winter Park

lortation channels, the course is reach&  of the course. US. Hrgh- olsplay Lrattsman ana  vernacular physical development and pro-
Iughly bounded by tnterlachen, way I 7/92  (Orlando Avenue) lies influences. vides important architectural, cuf-
ennsylvania,  Stovin, Webster approximately one-half mile west II contribufes  to the sense of tural, recreation, and social lir
nd Whipple Avenues. of the golf course. rime, place and historical devel- to the heritage of Winter Park.

How Green Space Millage
will be calculated if residents
vote yes on referendum
S  Julie Hopper,
‘inance  Dir&or

II

he Green Space tax millage is derived from rwo compo.
nents. The following computation is used: The City’s
Annual Debt Payment divided by Citywide Property

6sessment  Values times .OOl equals Green Space Miffage.

The first component is the payment the City makes annually
n the amount of money borrowed and used to purchase the Green
Pace. This amount varies slightly each year, therefore, an average

debt  payment amount is used to calculate the Green Space mill.
tge  rates below.

The second component of the Green Space miffage  1s the
itywide assessed property values for the year. This is comprised
If both residential and commercial propertIes.  In fact. 28 percent
Nf the assessed value IS  commercial property.

Therefore, 28  percent of rhe $5  million debt payment the City. .I
makes will be paid by commercial properlIes.  HistorIcal  trends 01
the City show citywrde property  assessment values increasing each
year. In the past five years,  cttywide property assessments have. . T

The City’s  Annual  Debt  Payment
= Green Space

Citywide  Property  Assessment  Values  x .OOl Millage

As shown in the table below, as assessment values increase thr
annual Green Space tax millage  will decrease to the property owner
Likewise, as the Genius property is developed, a
higher assessment value will  be derived, spreading the Green Space
tax payment obligation over more property owners.

For example. the average annual payment made by the Cif  y on
$5 million borrowed to pay for the purchase of the Green Space
at current interest rates would be approximately $402,190 per year.

Assuming citywide property values will continue to increase
by 2 percent each year, the following Green Space tax payment
millage  would be expected:

( ;  ., : ,.  ,,‘,,, I ’



Mayor  Brewer
uses back hoe
during ground-
breaking at Lake
Island Park
By lames S. Williams,
City Manager

Al

bout  100 residents.
community leaders,
City officials and mem.

3ers of the Winter Park LIttie
-eague,  Soccer League and POP

Namer Football League turned
)u(  for a very upbeat, but chilly
‘arks and Recreation Master Plan
:round breaking ceremony Sat-
trday,  Jan. 10 at Lake Island Park.
Mayor Gary Brewer showed his
upport and enthusiasm for the
Aaster Plan by taking the con-
-01s  of a large back hoe and turn-
rg the first clump of dirt in an
rea which will eventually be
ansformed  into a beautiful walk-
tg path which will totally SLIT-
bund  two lakes.
3ther  individuals who partici-
ated  in the ground breaking cer-
mony included city

Commissioners Peter Cottfried,
Roland ‘Terry” Hotard, Ill and Joe
Terranova; James Williams, City
Manager; James English, Public
Works Director; Bill Carrico,
Parks and Recreation Director;
Ernie Manning, Asst. Parks and
Recreation Director; Rev. Chris.
topher  P o o l e ,  M t .  M o r i a h
Church; Mike Hofbauer,  the
Hedor Development Company
and David Barth with Glatting  _

w
This amwnt can be  found on your property  c&*  bill. It is listed on the top portion of the bill
after your account number and after the Escrow code.

This millage rate is estimated basad  on an average debl  service payment of $402.190  that the
City would make on a $5 million bond issue at current interest rates. See detailed explanation
on the previous sheet.

Jackson - Kercher  + Anglin  - Lopez Carrico opened the Program be- gave the invocation followed by ginntng oi the process which will
- Rinehart. hind the shuffle board courts in Mayor Brewer who gave the key launch us into the first phase of

With everyone wearing plastic dn open  ileld west of the softball note address. the Parks and Recreation Master
hard hats supplied by the Parks field JI Ldke  Island Park. He referred to the ground break. Plan and Into  a new era for the
and Recreation Department, Bill The Rev. Christopher Poole ing as a day that marked the be. City of Winter  Park,

City of Winter Park
Taxpayef s Worksheet

Green Space Tax Calculation

. -.-
--.-..

Example: Home valued at $150 000
--.-_

1- - -I --._---_

Assessed value of plOp%ty
LESS $25.ooO homestead exemptIon  if applicable
Net assessed value of Propeny

(See Nole 1 WOW)  (1) I

(Line  1 - Ltne  2)

Tax Rate for Greenspace ( S e e  N o t e  2  b e l o w ) (4) x
----4

0 . 0 0 0 2 3 2 6

#Annual  Greenspace l%OpeRy Tax Payment (he  3 x Line 4) (5) $_29.081

Monthly Greenspace Property Tax  Payment (Line 5 divided by 12) (6) $,1.421

To calculate your own Greenspace Property Tax payment, just fill  out
the form below

If you have any questions, please COntaCt  us at the City of Winter Park
at 623-3222 which is the Finance Department.

/ I

jl\ssed  VBIU~  0f property
iLESS:  $25.000  homestead exemption if applicable
JNet  assessed value of property

(See NMa  1 below) ( 1 ) 5
(2) s

(Line 1 - Line 2) ( 3 ) S

(Tax Rate for Greenspace

Annual Greenspace  Propeny fax Payment

Monthly Gre~pa~9  Propsrty Tax  Payment

(SeeNote  2bel0w)  ( 4 )  x 0 . 0 0 0 2 3 2 6

(Line 3 x Line 4) (5 ) 5
1

(Line 5 divided by 12) (6) f&



EXHIBIT 22
Commissioner Cottfried  addressed the city's proposed purchase of
the golf course. He expressed his concerns regarding voter turnout
and the public's perception regarding the benefits of purchasing
the golf course. He suggested that the city obtain another
appraisal based on the property's use as a'golf course rather than
residential use and that the city reconsider the inclusion of the
provision in the option agreement that requires the property's
continued use as a golf Course.

Mayor Brewer reviewed the chronology of events that led to the
option agreement and said that the city, not the Foundation, is
placing the restriction on the'use  of the property. He pointed out
that if the bond referendum fails and the city does not buy the
property or renew the lease, the property will probably be sold to
another party.

Commissioner Terranova pointed out that if the city renews the
lease, the rental fee would increase since it has not been raised
in two years.

Commissioner Murrah said that she feels the city would not benefit
by obtaining another appraisal. She questioned whether the city
could commit some of the city's reserve funding toward the purchase
of the golf course in order to reduce the burden to the taxpayers.

In response to a question by Commissioner Murrah, Mr. Kantor  said
that he feels the city would not benefit from obtaining another
appraisal.

Mayor Brewer said that he has written a letter to the Supervisor of
Elections, Betty Carter, stating the city's preference to hold the
referendum no earlier than June 4, 1996.

Commissioner Hotard said that he feels there will be a lower voter
turn out if this referendum is the only issue on the ballot.

Mayor Brewer stated that a political action committee will be
formed and that the process for educating the public will be
handled similar to a regular election campaign, i.e. raise money,
print and distribute brochures and signs. The next issue of the
Update will be devoted to this matter.

Mayor Brewer further explained that if the city does not acquire
the golf course property or renew the lease, it would not effect
the development of the Foundations properties; however, it could
effect the future use of the golf course, i.e. change of land use
designation so as to be compatible with the surrounding property.

Mayor Brewer declared the work session adjourned at 8~35 p.m.

4
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Mayor Brewer suggested that the proposed Resolution establishing
the Committee be amended so as to shorten the time between the
deadline for presentation of the Committee's recommended plan and
date the Committee will be dissolved.

Consensus was to approve proposed Park Avenue Master Planninq
Proqram as amended. CONSENT AGENDA.

Commissioner Hotard commended Mr. Martin and city staff for their
hard work in preparing this Program. He expressed the importance
of the city’s commitment to implementing this Program. CONSENTI
AGENDA.

6 . Discussion of proposed plan to install a "t3iq trouqh" around
the piq topiarv at the Farmers' Market.

Consensus was to approve proposed plan to install a "pig trough"
around the pig topiary at the Farmers' Market. CONSENT AGENDA.

7. Discussion of proposed schedule for a bond referendum to
purchase the Golf Course Droaertv.

Mayor Brewer stated that a reply has not been received from the
Supervisor of Elections, Betty Carter, regarding the city's request
to hold the bond referendum on June 4, 1996. He asked whether the
election date can be set prior to execution of the Development
Agreement and Option Agreement.

City Attorney McCaghren stated that the date could be set, however
it may have to be canceled depending on Mrs. Carter's response.

Commissioner Terranova said that the length of the bond issue and
the amount of the bond needs to be addressed.

Mr. McCaghren said that the ordinance states that the length of the
bond issue cannot exceed twenty years, however it can be changed.

In response to a question by Mayor Brewer, Mr. McCaghren said that
reserve funds can be used "buy down" the amount of the bond. He
added that a voter referendum is required to issue general
obligation bonds, to issue bonds for which the proceeds will be
used to acquire real estate and to issue revenue bonds pledging non
ad valorem taxes in excess of $1.5 million. Voter referendum is
not required to acquire real estate.

Commissioner Terranova said that if reserve funds are used, the
issue becomes how much of the reserve funds should be used because
it may affect the city's bond rating.

It was suggested that Finance Director Julie Hopper prepare an
analysis to determine what effect using between one and two million
dollars of reserve funds will have on the city's bond rating.

After further discussion, consensus was to defer action pertaining
to scheduling a bond referendum to purchase the Golf Course

6
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ADDENDUM

PLEASE NOTE:

Appellant is under the order of the court to strike Exhibit

#19 as a result of granting appellee's  prior Motion to Strike.

However, Appellee's  Motion to strike ought not to have included

this exhibit in the series of alleged improper exhibits to strike

since Appellant's inclusion of Exhibit #19 in the Appendix to the

Initial Brief was valid in that the exhibit was a copy of the

record on appeal, and is designated therein as Defendants Exhibit

#2 on the Evidence Control Report.

In a series of correspondance, Appellee and Appellant have

resolved the issue of Exhibit # 19, as evidenced in the items of

correspondence offered as a joint stipulation and shown in this

addendum to the appendex.
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mARTIn HESSLER
1555 UllLblR  CIRCLE

UJIIITER  PARH, FLORIDA 32709
407-645-3113

January 3 1, 1997 VIA FAX: 6453728

Mr. Brent McCaghren,Esq.
Winderweedle,  Haines, Ward & Woodman,  P. A.
Post Office Box 880
Winter Park, Fl.  32789

Dear Mi. McCaghren:

Re: Martin Kessler V. City of Winter Park, Case 89,501

I am writing to confirm our telephone conversation that you and I agree that what I have included
within the Appendix of my Initial Brief as Exhibit 19 is a document shown on the Evidence
Control Report as defendants exhibit #2  and is on the record of appeal.

As you are aware, the Court has granted me permission to amend my brief and to do so by
February 10, 1997, as extended. _ Since the time is so short, I want to be certain that our
agreement is as I understaned it before I make reference to ExhibU19.  Would you then kindly
confu-m  my understanding as soon as possible and fax this back to me?

AGREED AS TO THE FACT:

Brent McCaghren,  Esq.
Attorney for the Appellee

cc: Judson Freeman,Jr. Esq.
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FEE-04-37 TUE 14:28 WHWW R-ESTATE DEPT FAX NO, 407 644 8283 P. 01

WISIERWEEDLE,  HRINES,  WARD & WOODM.AN,  PA,
ATORNEYS A T  LAW

J.P. CAROUN.  III
JAMES EDWARD  CHEEK. /I:
J. JECCREY  DtERY
JOHN W.  OYEU.  JR.
OYKCS c. EVERErr
tdANCY 5. FREEMAN

JOHN OtF!.  HAINtS
‘$-+REGQRY I.. HOLLHACiER

PAUL4.  P. LIGHTSN

RORFRf P MAcYIIR

C. RRFNY  McCAFllREN
WlLLlAM  H. ROEBINSON.  JR.
WANWVH J. RUSH
THOMAS A. JIMSER. JR
WILLIAM A. WALKER II
HARdLD  A. WARD. III
ALUSQN  L. WARREN
W. DRAHAM  WHITE
VICTOR E. WOQDMAN

REPLY TO;
Winter Park

February 4, 1997

VIA FACSIMIIX (407)  645-0106

Mr. Martin Kessler
1555 Wilbar  Circle
Winter Park, Florida 32789

RE: Martin KeS&ler  vs. City of Winter park
Supreme court Case No. 89,501

Dear Mr, Kessler:

In earlier correspondence, r have agreed  that you may include a~
part of your appendix and your amended brief any document  received in
evidence at the bond validation hearing. Specifically, that would
include defendant's Exhibit #2 shown on the evidence control report.

However, neither before the bond validation hearing nor at +,he
bond validation hearing did you furnish me with copies of your
proposed exhibits. Therefore, I do not have a furnished copy of the
letter included in your brief as Exhibit #19 to compare with the
document actually admitted into evidence as dsfendantls  Exhibit #2.
In order to do so would require me to go to the clerk's office at the
Orange c~uncy CourthouSe  and make that comparison. I do not feel it
necessary for me to do so.
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FEB-04-37  TUE 14:29 WHWW R-ESTATE DEPT FAX NO. 407 644 8283 P, 02

Mr. Martin Kessler
February 4, 199.1
Page 2

However, if ir. fact Exhibit #I9 to your appendix to your initial
.- brief is in fact the sallv? document as defendant's Exhibit  #2 shown on

the evidence control report, then I have agreed that it may be
included as an exhibit in your amended brief and apprndix.

It is not necessary for me to stipulate that Exhibit #19 is the
same document shown on the evidence control report. All that is
necessary is my agreement that you may include the document shown on
the evidence control report as defendant's  Exhibit #2 as part of your
appendix.

My agreement to your inClUSion  of defendant's Exhibit #2 as parC
of your  appendix and briet does not constitute any waiver of any
objection to the admissibility, relevancy or materiality of that
document, nor does it constitute an ndmiasion  as to the authenticity
of the document or the truthfulness ~1 the conclusions and opinions
stated therein.

CBM/aw
cc : Judson Freeman, Jr., Esq.
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EXHIBIT 25
Commissioner Hotard said that he feels there will be a lower voter
turn-out with a stand-alone election.

Commissioner Murrah said that she believes there is no guarantee
that people will vote for municipal issues citing the 1992 election
where unused municipal ballots were found.

Commissioner Terranova said that he feels a November election is
not logistically possible.

Mayor Brewer said that he feels that this is an important issue and
the citizens will make the extra effort to vote.

In response to a question by Commissioner Hotard, Mr. McCaghren
said that a bond referendum does not meet the criteria for
conducting a mail ballot election.

Discussion ensued regarding the city's and county's responsi-
bilities for conducting the election on June 4th.

Mayor Brewer explained that $1.12 million has been set aside for
the purchase of the golf course property at a price of $8 million
and according to the bond advisors, the Commission can commit up to
$3 million from the Contingency Fund without jeopardizing the
city's bond rating. He asked whether the city could pay back the
bonds early or whether additional Contingency Funds could be
committed and the Fund reimbursed if the city receives a commitment
for funding from the P2000 Grant.

Assistant City Manager Randy Knight said that if a commitment is
received prior to issuance of the bonds, the city could issue less
bonds because the ordinance establishes a "not to exceed" amount.
He added that there are numerous restrictions for early repayment
of the bonds. He explained that because of the proposed timing of
the closing for the purchase of the golf course, funds may not be
expended prior to receiving a commitment for receipt of P2000 Grant
funds. He confirmed that no funds will be expended from the
Contingency Fund if the bond referendum is defeated.

Commissioner Terranova said that he feels the disadvantages of
using Contingency Funds are that it reduces the funds available in
case of disaster or other emergency and that reduces the amount of
interest that would be earned by those funds.

Commissioner Murrah said that if the city acquires the golf, the
savings derived from the lease payment and taxes could be put back
into the Contingency Fund or be used to reduce the operating
millage.

Discussion ensued on the options available, the effect the bond
amount will have on property taxes and the citizens' perception of
the city's acquisition of the golf course i.e. increased taxes or
preservation of green space.

2
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EXHIBIT 26

Winter Park
Golf Course

A K E  MAtTLAND

Z”mFE  AYEWE
----1n\----I 7

HOLES 1 & 9 OWNED E3Y THE CITY OF WINTER PARK

And  1900




