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a. Advisory Opinion To The Attorney General ,
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h. winterfield v. Town of Palm Beach, 19
455 So.2nd 359, 361 ( Fla 1984 )

i. Florida Statute 100.341: Bond Referendum Ballot 5
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IN THE SUPREME COURT OF THE graTe OF FLORIDA

MARTIN KESSLER, SUPREME COURT
Appallant/Defendant CASE No. 89,501

V.
LOWER TRIBUNAL
CASE No. C196 = 4803
THE CITY OF WINTER PARK,
Appelles/Plaintiff

INITIAL BRIEF [ SECOND AMENDED1

Comes now the Appellant , under authority of Chapter 75,
Florida Statutes and i1n accordance with Rules of Appellate
Procedure, Rule ¢.030 (a)(1)(a)(i) , to offer his Initial
Brief ,amended, prepared in accordance with Rule 9.210 of
the Rules of Appellate Procedure, and submits to this Court
(1) a statement of the case, (2) the facts in the case, (3)
his arguments with regard to each issue, briefly rendered,
and (4) concludes with a prayer for the precise relief
sought. ( Note: References to the Exhibits in the Appendix
will be shown in a form as : [ Exhibit X, Apx. page X ].

Reference to the transcript will be by page and line.)

A. STATEMENT OF THE CASE AND THE FACTS

Appellant , in accordance witn Fla. R. App. P 9.210 (b)(3),
provides the following Statement of the Case and of the

facts. We include the nature of the case, the course of the
proceedings, and the disposition in the lower tribunal. For

each and every statement and fact there will be cited the
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page of the record, reproduced copies of which will be page
numbered In the appendix for ease of reference, or reference
will be to the transcript, as required.

1. Appellee , as Plaintiff, filed a complaint
under the authority of Chapter 75, Florida Statute , in the
Ninth Judicial circuit for validation OFf bonds. A Final
Judgment Validating General Obligation Bonds was entered
November 6, 1996. [Exhibit 1, Apx. Pags.l 3

2. The State of Florida answered the complaint
[Exhibit 2 ,apx, page 7]

3. Appellant/Defendant came forth as an Intervenor.

[ Transcript, Page 2 )

3. As a condition precedent to filing a complaint for
the validation of bonds , Appellee called an election to be
held June 4, 1996. [ Exhibit 11, Apx. page 62 ]

4. Hereinafter , to and including Page 4, we briefly
state in chronological order the course of the proceedings
and the sequence of factual events preceding the complaint

for validation up to rendition of the Final Judgment of the
Circuit Court.

a. City Ordinance No. 2137 was 1Issued March 12,
1996 : [ Exhibit 11, Page 62 ) which, among other things,

provided :

AN ORDINANCE OF THE CITY OF WINTER PARK,
CALLING A BOND REFERENDUM TO BE HELD ON
THE QUESTION OF ISSUANCE OF NOT
EXCEEDING $5,125,000 OF GENERAL
OBLIGATION BONDS, SERIES 1996, OF THE
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CITY OF WINTER PARK, FLORIDA, TO FINANCE
THE COST OF THE ACQUISITION OF THE GREEN
SPACE KNOWN AS THE WINTER PARK GOLF
COURSE: AUTHORIZING THE ISSUANCE OF SUCH
BONDS IF APPROVED BY REFERENDUM;
PROVIDING AN EFFECTIVE DATE. ({ ITALICS
ADDED

This Ordinance, In Section 2 therein, stated that
the bonds, and the cost of the acquisition of the property

and all purposes incidental thereto is defined collectively

as the "Project"®

b. A Referendum was conducted June 4, 1996 under
the direct auspices and control of the City Commission ,
with the following ballot title and summary as specified in
" Section 6, Official Ballot" [ Exhibit 11, Apx. Page 63 ]

reproduced here as follows:

GREEN SPACE ( GOLF COURSE ) ACQUISITION

SHALL THE CITY OF WINTER PARK ISSUE NOT
EXCEEDING $5,125,000 GENERAL OBLIGATION
BONDS, BEARING INTEREST AT NOT EXCEEDING
THE MAXIMUM LEGAL RATE, MATURING WITHIN
20 YEARS FROM DATE OF ISSUANCE, PAYABLE
FROM AD VALOREM TAXES LevigD ON ALL
TAXABLE PROPERTY IN THE CITY AREA,
WITHOUT LIMITATION as TO RATE OrR AMOUNT,
FOR FINANCING THE ACQUISITION OF THE
GREEN SPACE KNOWN AS THE WINTER PARK
GOLF COURSE, AS PROVIDED IN ORDINANCE
NO. 21377 [ITALICS ADDED 3

Cc. Following the referendum the city issued Resolution
No. 1635, June 11,1996, canvassing the results of the
referendum. Votes were cast by 4573 electors of which 3497
were in favor of the bonds and 1076 voted against the

bonds.[Exhibit 12 , Apx. page 65 ]




d. Resolution No. 1636 , "The Bond Resolution", dated
June 25, 1996 , TfTollowed 21 days after the referendum ,

and said in part:

A RESOLUTION PROVIDING FOR THE ISSUANCE
OF NOT EXCEEDING $5,125,000 GENERAL
OBLIGATION BONDS, SERIES 1996, OF THE
CITY OF WINTER PARK, FLORIDA, FOR THE
PURPOSE OF FINANCING THE COST OF THE
ACQUISITION OF THE GREEN SPACE KNOWN As
THE WINTER PARK GOLF COURSE; AND
PROVIDING AN EFFECTIVE DATE.[ ITALICS
ADDED ] [EXHIBIT 13 , APX. PAGE 67 1 ]

g In Section 2.k. of this Resolution No0.1636 we now
read:

""PROJECT"" SHALL MEAN THE ACQUISITION OF
THE GREEN SPACE KNOWN As THE WINTER PARK
GOLF COURSE PROPERTY OWNED BY THE
EL1ZABETH MORSE GENIUS FOUNDATION, INC.
( THE FOUNDATION ); ALL IN ACCORDANCE
WITH THE OPTION CONTRACT FOR PURCHASE
AND SALE BETWEEN THE ISSUER AND THE
FOUNDATION REGARDING SUCH PROPERTY ( THE
"OPTION coNTRACT” ), AS AMENDED AND
SUPPLEMENTED FROM TIME TO TIME.

(  ITALICS ADDED ]

In Section 3.A. of this Resolution No. 1636 we now
read:

THE COMMISSION, BY ORDINANCE NO. 2137 OF
THE I1SSUER, HAS HERETOFORE DETERMINED
THAT IT IS NECESSARY AND DESIRABLE TO
ISSUE THE BONDS [IN THE AGGREGATE
PRINCIPAL AMOUNT OF NOT EXCEEDING
$5,125,100 FOR THE PURPOSE OF FINANCING
PART OF TEHE cosT OF PROJECT. TEE TOTAL
cosT OF THE PROJECT IS $8,000,000 AND
THE BALANCE THEREOF SHALL BE PAID FROM
OTHER LEGALLY AVAILABLE FUNDS OF THE
ISSUER. THE PROJECT 1S A PUBLIC PURPOSE
AND A CAPITAL PROJECT FOR WHICH THE
ISSUER MAY ISSUE BONDS IN ACCORDANCE
WITH THE PROVISIONS OF CHAPTER 166, PART
111, FLORIDA STATUTES. [ ITALICS ADDED ]
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e. Judge John H. Adams , Sr. heard the case on
November 6, 1996 [ A Transcript of the proceeding is

attached )

5. The state"s attormey"s argument pointed out, In Its
amended answer to the complaint, that material facts were
absent from the ballot. We quote from the State"s answer:

[ Exhibit 2, Apx. page 7 amended Apnswer Of the state
Attopnsy, paragraph 1, b. and referenced also in Transcript

, page 76, line 8 to page 77, line 6 |
" b, the Referendum ballot is

defective and misleading in that
plaintiff failed to state therein that

it already owned two (2) holes of the
Winter Park Golf Course and that the
total purchase price for the
acquisition of the remaining Winter
Park Golf Course property was
$8,000,000, a portion of which would be
paid from other funds."

6. The appellant/Intervenor argued : That the ballot
ordinance and ballot summary was misleading and in violation
of F.S5.100.341 { Exhibit 3 , Apx. page 10 ] in that three
material Facts were absent from the ballot, | Transcript,
page 65, line 19 to page 76, line 5 }

7. Judge John H. Adams, Sr. having heard the arguments
from Plaintiff / Appellee, the Intervenor , and the State
Attorney , issued his judgment for the City and thereupon

signed a Final Judgment Validating General Obligation Bonds

[Exhibit 1, Apx. page 1] which had been prepared in advance
by the Appellee and submitted for signature at the
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conclusion of the hearing. [ Transcript, page 81, line 25

to page 82 line 8 ]

8. This concludes the Appellant®s Statement of the

Case and the Facts.

B. SUMMARY OF THE ARGUMENT

1. Appellant summarizes his argument to this court in
the form of a concise and direct question, to wit:

**Shall a validation be permitted to stand when the
referendum as a condition thereto was conducted by-a
municipality that knowingly omitted material facts from the
ballot, but argues, defense, that such facts may be found
within public documents or local newspapers; therefore, such
facts need not be included within the ballot to adequately
inform the voters of the measure before them, which argument
was upheld by the Lower Court.™

2. Appellant also offers for this court™s consideration
a series of six inferential gquestions which can logically be
derived out of the substance of his arguments. The
inferential questions are:

a. What i1s the ultimate test as to the legality of
a ballot?

b. May a municipality in the State of Florida
issue a ballot and omit material facts that are otherwise

contained within public records which, but far their




omission, would have caused a voter to cast his ballot
differently ?

c. Who is the competent authority to decide what
facts are material or not material that can render a ballot
defective ?

d. Can a ballot be considered legally sufficient
if material facts are not included but the voter is obliged
or required Or directed or instructed or expected to
undertake a search of the public records prior to an
election to decide for himself whether facts included in a
proposed ballot are Or are not material ?

e. Should a voter be confident all material facts
that ought to be known to cast a ballot intelligently are
included in the ballot by his government or must he assume
nothing in the ballot can be trusted to be accurate and
material unless he undertakes his own independent
investigation. ?

f. Is it legally sufficient for a voter to assume
facts relating to an upcoming election as reported in the
newspapers or disseminated by a Political Action Committee
can be relied upon to be material and true , notwithstanding
other facts described in a ballot summary ?

g. Is it unreasonable to expect a voter to hold a
presumption of honesty that his government will issued
ballots not misleading or deceptive, or shall voters assume

all ballots are fair, and iIf so, who can ever raise a

complaint?



C. APPELLANT"S ARGUMENTS

Appellant s now proceeds to offer spe ific Tactual
detail and argument to be discussed with greater
particularity in Sections ¢,1, c.2 and C.3 below on each ot
the three material Facts he avers the omission of which
rendered the referendum ballot defective , the election
illegal and the subsequent validation improper.

1. Appellant will argue the ballot was defective and
therefore unfair to the electorate. the ultimate test as to
the legality of a ballot is whether or not voters were
afforded an opportunity to express themselves fairly. State
v. Special Tax School District No. 1, 86 So.2nd, 419 ( Fla.
1956 ). [ Exhibit 8 , Apx. page 48 1. Appellant argues the
omission OF material facts from a ballot is prima facie
Unfalr. HOwW can fraud be fair? How can misrepresentation be
fair? Unfairness is self-evident and nseds no torturous
argument for proof. Whenever a ballot fails to provide
material details necessary to adequately inform the
electorate on the measure before him, what is before him is
unfair.

2. Appellant suggests at least two critical questions
need an answer by this court in order to determine the
litigation, narely: (1) When is a fact said to be material
and who decides whether such facts shall or shall not be on
a ballot 2 and (2) Did the ballot in the referendum

preceding the validation in question unfairly omit material




facts and fail equally to meet the mandatory direction of

F.S. 100.341 which calls for , among other things,

details necessary to inform the electorate. » -

3. As to the first question, we cite iIn support of our

argument:

[Exhibit 6 , Apx. page 29 ]

From: Hauben V. Harmon, 605 F. 2nd
921,923, 924 ( 5th cir 1979 ):

" A fact is material if but for the
alleged non-disclosure or
misrepresentation the complaining party
would not have entered into the

transaction;

" furthermore, the issue of
materiality of alleged nondisclosure or
misrepresentation is a question of fact
under Florida law." [ Emphasis added ]

4. As to the second question, Appellant®s major

contention in arguing a defective ballot rested an the

authority that a ballot summary may be defective if It omits

material facts necessary to make the ballot not misleading

-Advisory Opinion to the Attorney General 592 so.2nd.

( Supreme Court of Florida 1991 ).

[Exhibit 4, Apx. page 11 ]

From: Advisory Opinion To The Attorney
General = Limited political Terms In
Certain Elected Offices 592 So. 2nd 228
( Supreme Court of Florida 1991 ): " A
ballot summary may be defective 1f it
omits material facts necessary to make
the summary not misleading™ [ Italics

Added ]

228
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5. Appellant also argues the language calling for
" ... together with other details necessary to inform the
electors.” as mandated in Florida Statutes, 100.341
{ Exhibit 3, Apx. page 10 } were not intended by the
legislature to mean trivial details. The language in the Law
establishes a mandatory obligation on a municipality issuing
a ballot to render a fair ballot. It i1s well established
that mandatory provisions of election laws are those the
violation of which invalidates the election. Disregarding
mandatory requirements, or matters of substance will vitiate
the election. State v. city of West Palm Beach, 174 So.
334,338 ( Fla. 1937 ). [ Exhibit 9 , Apx. page 51 ]

6. Failure on the part of the Appellee to comply fully
with the statute IS not a mere "irregularity" but
constitutes an clear violation. The words within the Statute
are manifestly comprehensible for anyone to understand. The
details called for must be of such a nature that not only is
the measure clear and not misleading but the information is
sufficiently informative ( i.s., "matsrial », Appellant
asserts ) that but for it’s omission the voter may very well
have cast his ballot another way. Indeed, the specific
language mandating "...together with other details necessary
to inform the electorate". is precisely the compelling
statutory guard erected by the Legislature to ensure
material facts are not omitted from a ballot lest it render

the referendum null and void, otherwise what are we 10 fake
those words to meany

10




C.1 AS TO THE FIRST OMITTED MATERIAL FACT

1. Facts which if knowingly withheld and could be said
to have altered the outcome of an referendum iIf not
otherwise concealed from ballot, are judged to be material
facts and 1ts omission is deemed sufficiently misleading to
render a ballot null and void. Advisory Opinion To The
Attorney General , 592 so.2nd., 225 ( Fla. 1991 ) [Exhibit 4
, Apx. page 11] and winterfield v. Town of Palm Beach, 455
So.2nd 359, 361 ( Fla. 1984 )[ Exhibit 10, Apx. page 57 ]

2. Due to the Appellee™s misrepresentation and omission
of material facts, we do not know how many voters would have
cast their ballot against the bonds had the Project, the
purchase price, and method of payment been overtly and
legally displayed iIn the language in the ballot. Moreover,
it a fraud has occurred, are the voters to decide whether
the outcome would have been different 2 This is only
possible by invalidation of the referendum and the conduct
of an election with a ballot now incorporating the facts
said to be material. But i1t is manifestly obvious an
election cannot be an experiment done twice, one with the
other without facts alleged to be material , the omission
of which i1s the question to be decided. Appealing a
validation judgment to a court on the question of the
legality of a ballot is to ask, in effect, for Justices to

11




be sitting surrogates and conduct a "second election" , so
to speak , and determne how , in their opinion, a
reasonable man would have cast his ballot knowi ng facts now
that were unknown before. There is clear and convincing
evidence on the record on appeal that some voters would have
rejected the referendum had they not been msled by the

om ssion of facts Appellant argues were material. [ For
exanple, see Evidence Control Report, Defendant's exhibit
#2 , reproduced herein as Exhibit #19 , Apx. page 117 , and
testinmony of the witness in the Transcript at page 50, line
4 to page 53, line 14 ]

3. W now turn to the question of fraud. Appellant
avers he may logically conclude the standard for fraud has
been net by follow ng Hauben v. Harmon, 606 F.2nd 921
(5th Gr. 1979 ) [ Exhibit 6 , Apx. page 29 1:

a. First, the Appellee’s Resolution and ball ot
I ssued a false statenent as to the cost of the project for
the property to be purchased which the city knew was fal se.

b. Second, the Appellee becane an ardent and non-
neutral advocate for passage of the referendum wth the
intent to induce the electorate to act on the
representations made in the ballot summary by |ecture and
its official publications.

c. As a consequence, the electorate is to suffer
damage in the form of an increase in property taxes for the
next 20 years as a result of this msguided and fraudul ent

action on the part of the city, and on the part of Cty

12




officials and their advisors who, having superior know edge,
should have known not to msrepresent the cost of the
project and the nethod of paynment and the property to be

acquired in the ballot summary.

From Hauben v. Harmon, 605 F. 2nd
923, 924 | 5th Cir 1979 ).

"Generally, in order to establish a
cause of action in fraud under Florida
[aw, a Plaintiff nust establish that :
(1) a Appellant knowingly nade a false
statement concerning a material fact;
(2) the Appellant intended that the

Plaintiff rely on the statement: (3) the
Plaintiff relied on the statenent; and
(4) the Plaintiff was damaged as a
result of that reliance"

[Italics Added ]

4. Florida Statutes 100.341, Bond Referendum Ball ot,

[ Exhibit 10, Apx. page 10] directs the authority calling
for the referendum to conply with four specifically
mandated requirenents and , in addition, ",..... t oget her
with other details necessary to inform the electors,” as the
full and conplete issue before the electorate and on which
representations they are to cast a ballot.

5. Appellant avers it is fair , reasonable and relevant
to argue (1) it is not enough to print the ballot on plain
white paper, (2) it is not enough to describe the bonds, (3)
it is not enough to state the anount of the bonds, (4) it is
not enough to state the interest rate for all such itenms are

specific by enunmeration. The statute clearly mandatesip

13




addition "...together with other details necessary to inform

the electors".

6. Appellant argues the phrase,"....together with other
details....", is not to be interpreted as redundant
prose, but is ,we aver , legislatively intended to mean just

what it says, "...other [ i,e,"material" ] details necessary
to inform...” to ensure , that is to say, no om ssion or
m srepresentation will occur to deceive the voters. The
bal l ot here at issue fails to neet the test of ",...other
details necessary . . ..m. W are not quibbling with words.
We suggest to this court a difference in the "cost of the
Project » of $3,000,000 is a necessary and material detail
to be included in the ballot summary and not wthheld for
one can never know what may pass in the mnd of a voter when
he enters a private and secret polling booth and decides -
-- after all the election paraphernalia and politicking has
ended -- whether he would be for or against the purchase of
real estate for $8,000,000 rather than $5,125,000 and al so
depleting city reserved by $3,000,000. W have no way of
knowing , now that the election is over, how nmany of the
el ectorate would have balked at a cost of the project of
$8,000,000, had the ballot so stated

7. The failure of the ballot to state the purchase
price in a real estate acquisition and stating only the
amount to be borrowed for such purchase, where the anount to
be borrowed is significantly less than the purchase price,

is a serious and material omssion. Is not the electorate to

14




believe the stated anount to be borrowed can be assumed to
be the full purchase price if the ballot is silent on this
material detail ? The voter has no way of knowing the true
property tax inpact of his financial burden for it could
concei vably be based on any purchase price over the anount
to be financed if he is not informed of the purchase price.
8. The property tax inmpact, however is explained to the
electorate by the city's publication as a " Geen Space Tax
Calculation" The city produces a newsletter, called "The
Updat e", [ Exhibit 21, Apx. 120 ] which is mailed to all
citizens. Prior to the June 4th election , in the April 1996
Issue, page 5 and 6, the city advises the citizen how to
cal culate the property tax inpact, This is a faulty and
m sl eading calculation . |s based only on the partial anount
of nmoney to be borrowed to pay for the " Green Space "
purchase. This is grossly msleading for what is clearly
inmplied suggests to the electorate by the Appellee’s own
publication that » $5 nmillion borrowed to pay for the
purchase of the "Green Space" at current interest rates
woul d be approximately $402,190 per year,(see page 5 and 6 )
| eaving the clear inpression to a voter that the tax burden
will be $5 nillion , and not $8 nillion. A flagrant
m srepresentation of the truth of the matter.[ Exhibit 21,
Apx. page 120. See also Appellee's Evidence #7 on the
record , the "Update", April 1996, a city publication, page

5 and 7 therein. ]

15




9. The Appellee knew the total cost of the project was
to be $8,000,000. The Appellee entered into a contract =

three nonths prior to the referendumM thout apprajsal of

the aolf course = offering $8,000,000 , which the seller

= Wi thout having stipulated an asking price = readily
accepted without conplaint ! [ Exhibit 14 , Apx. page 86 ]
10. Appellee may argue the purchase price may be found
in the Contract, since it is a public record. But the
contract is not a ballot. There is no defense or conpelling
reason that can be offered by the city comm ssion why the
bal ot should stand mute on this material fact. Furthernore,
Appellee is not afforded a defense by saying: "but everyone
knew what the price was. It was in the newspaper!" Appellant
asserts only what is witten in the ballot is understood.
The burden placed on a governmental body of informng the
el ectorate of what they will be called upon to vote, rests
with the bond referendum ordinance and the ballot sumary.
It is the ballot ordinance and ballot sunmary , Appellant
argued, that should have promnately inforned the electorate
of these three naterial facts, which was not described in
any official public record available to the electorate
until after the election had taken place. Due to this
nondi scl osure the electorate have been fraudulently misled
and the outcome of the referendum may have been otherw se.

W cite the following in support of our argunent: [Exhibit

5, Apx. page 20 ]

16




From Askew v. Firestone, 421 So.2nd,
154,155,156,157 ( Fla. 1982 ):
Excerpts:

"  The burden of informng the
public should not fall only on the press
and opponents of the neasure --- the
ballottitle and sunmary nust do this"

[ Italics Added ] _

"Simply put, the ballot nust give
the voter fair notice of the decision he
mist make"

" Fair notice in terms of ballot
summary nust be actual notice consisting
of a clear and unanbi guous explanation
of the neasure's chief purpose".

11.  When entering into a real estate transaction |,
Appel l ant w shes to observe the city cannot avail itself of
its magisterial authority to act as a free agent -- sinply
because, unlike other types of purchases, this city by
charter nmust seek the approval of its electorate for General
Qoligation Bonds pledging a lien on all property holders as
the source of repaynent. The city conmm ssioners may enter
into a contract for purchase and sale of real property
wi t hout referendum but in this case the city has no
authority to bind the electorate w thout prior approval but
by calling for a referendum to seek such approval.

12. It would be incredulous to suppose that , if this
were a private transaction , as distinct from a public one,
that the contracting agent [ e,g, the city ] would fail to
informa buyer [ e,g, the voters ] of the purchase price
within the docunment requiring authorizing signatures to bind

the contract [ e,g, the ballot 1.

17




Appel I ant avers what is prudent in private can scarce be
folly if practiced in public.

13. Appellant , accordingly, concludes that [ocal
newspapers, political advertisements, city produced
newsl etters, purchase and sale contracts, and = wll even
go so far as to assert = public records of public hearings =
- none of these can be defended -- or should be permtted to
be defended -- as an equally valid alternative substitute
for determning the legality of a ballot and its content
sufficient to inform the electorate of material facts and
especially if no affirmative and well-publicized effort is
put forth by city officials prior to the referendum to
inform the public, Newspapers should not be accorded the
same standing as a ballot.

14. Appel lee can show no evidence where the Appellee |,
and gpecifically _the Appellee, undertook to affirmatively
Carry on an aggressive public infornation canpaign
dissemnating nmaterial facts to the voters to avail itself
O the defense of having sufficiently informed the
el ectorate. We cannot support Appellee’s position that
hol ding such facts are in the city's files absolves a
muni ci pal governnment from fairly including such material
information in the ballot , otherwise, why have a ballot at
all, or a ballot that sinply is logically reduced to asking
the electorate to say : *FOR BONDS" or "AGAINST BONDS" , and

nothing el se , since everyone is presumed to know all the

18




material facts anyway from reading |ocal newspapers or
presuned to have nade a full search of the public records.
15. Appellee's hollow argument ought not stand as a
standard of nunicipal ballot construction . Appellee's
position reduces to this: "We don't have to tell the
electorate in a ballot exactly what we are contracting to
buy; we don't have to tell how nuch we intend to pay , and

we don't have to tell how we exactly intend to pay for it,
since , after all, it was reported in the newspaper or it's
in the public records!" This 1is precisely what the |ower
tribunal has upheld in paragraph 11 of the Final Judgnent.

16. Appellant now directs the court's attention
specifically to the reasoning in Paragraph 11 of the Final
Judgment , provided here in its entirety:

n 11. Failure of the Referendum Ball ot
to state that Plaintiff already owned 2
holes of the Wnter Park Golf Course, or
that the total purchase price for
acqui sition of the remaining Wnter
Park Colf Course property was $8,000,000
a portion of which would be paid from
&her legally available funds of _
Plaintiff. , di.d not mslead voters in
the referendum since ownership of
Plaintiff of 2 holes of the nter Park
Gol f Course, and the option of Plaintiff
to purchase the remaining Wnter Park
Col f Course property for $8,000,000, was
a matter of public record prior to the
referendum winterfield v. Town of Palm
Beach, 445 So.2nd. 359,363 ( Fla. 1984
): Grapel and Heigths Civic Ass’n v. City
of Mam, 267 So.2nd 321,324 ( Fla.
1972 ). Furthernore, any 1nconsistency
in the description of the project in the
referendum ballot and the Bond
Resolution is immuaterial. State v. Gty
of West Palm Beach, 174 So. 334, 338
( Fla. 1937 ). " ( Enphasis added )
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18. What constitutes the sufficiency of a defense
that asserts material information necessary to be an
informed elector m was a matter of public record".? Is the
test to be met by an occasional and oblique reference to a
subject or fact or question in dispute? \Wat preponderance
of citation within the public record is required before a
muni cipality can claim to have met the test? Appellee has
submtted to the lower court documents terned as "evidence"
in support of its claim of such sufficiency. The docunents
are listed in an "Evidence Control Report", prepared by the
trial clerk, and contain the followng in the record on
appeal :

a. A "composite" of 25 documents conprising 215
pages of city commssion mnutes reflecting , at different
times and places in the mnutes, discussion of the
referendum between comm ssioners and staff, and a
preponderance of other conpletely unrelated information. How
is an elector to find material facts in the public records,
assumng material facts can be found ? The Gty of Wnter
Park has approxinmately 14,000 electors. If an elector visits
the clerk's office, makes a formal request to exam ne the
public records, the nunicipality is not required by the
Public Records Act, r.s., Ch.119, to give affirmative
direction or assistance in locating wthin documents the
precise information being sought? This Appellant nmade an
exam nation of the 215 pages and did discover in the public

record , dated February 26, 1996, 2, and no nore than 2,
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references by a city official to a purchase price of
$8,000,000 for the golf course property. [ not counting the
contract, obviously, ][ Exhibit 24, Apx., page 127 , shown
therein as Plaintiff's exhibit #6 ]

b. A "composite" of 30 newspaper clippings . The
overwhelmng majority relate to an unrelated election for a
seat on the city commission and not the referendum Those
few that relate specifically to the issues in the referendum
are either silent on the nmaterial facts or msstate them
[ Exhibit 24, Apx. , page 127 , shown therein as Plaintiff's
exhibit #7 ]

17.  The Final Judgment's reliance on the three cases
in the quoted paragraph above are inproper, equivocal and
not a logical parallel for inferential or Authoritative
support to the Final Judgnent. Appellant avers this reliance
is erroneous as a matter of law. In fact, Appellant believes
the court is msled ! W explain as follows:

a. In " winterfield", 455 S0.2nd. 359,
[ Exhibit 10, Apx. page 57 ] The Suprene Court in that
case , relating to the single-purpose rule, affirned the
validation judgment of the circuit court not because
information was a matter of public record , but because the
question of material facts were not at issue or were clained
to be omtted from the ballot.

b.We will also find in "winterfield" , 455

So.2nd, 363, the follow ng:
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Fz 31 Wiere discrepancies on a bond
referendum ballot mslead the voters, or
fail to adequately inform them of the
project, the ballot is subject to
invalidation" [ Italics Added 7.

Appel | ant suggests the phrase"...." fail to adequately

inform..." can be rendered as " fail to provide material

facts" . Mreover, the information distributed by the Town

of Palm Beach prior to the referendum affirmatively

c. In "Grapeland Heigths" , 267,So0.2nd., 324 [8].
This same principle -- that is, no conplaint was raised on
the question of material facts omtted -- is equally
applicable and on the sane basis since highly detailed

document ati on advised the voters of each project and the

elec ‘on to the public in the nedia by means of specially
prepared nmaps and diagrans.

d. Lastly, In "statev. Gty of West Pal m Beach",
174 so. 338 [5] Fla. 1937 ). It is hardly likely that a
court would assert so categorical a pronouncement as to say,
as the Judgment seens to inply, that any inconsistency
between ballot and Bond resolution is immaterial. Wat the
court said in the case cited was that the jinconsistency
claimed therein to exist -- between Bond maturity dates --
was immterial, and since the statute did not require it, so

was surplusage to the ballot.
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e. Furthernmore, n"state". 174 So. 338, also

observes, quoting McQuillin on Municipal Corporations, vol.
5, pp.1021-1023:
" . ..a disregard of nandatory

r_équirerrents, or matters of substance,
wll vitiate the election and preclude

valid contenplated action thereunder"”

18. Appellant also directs the court's attention to
paragraph 13 of the Final Judgnment, reproduced here in its
entirety:

" 13. The officers and enployees of

Plaintiff were authorized to prepare

and or dissenmnate information to

electors regarding the referendum and

the Project, and to advocate the passage

of the referendum inst Tax

Rev. v. Countv of Leon, 583 So. 2nd,
1373, 1375 ( Fla. 1991 ). =

19. The Appellee , and specifically the Appellee, did
not fully , fairly and affirmatively inform _ advocate and
disseiinate facts herein alleged 10 pe material tO the
public prior to the referendum At no tine did any official

O the city governnent -- The Myor, the Conm ssioners or

any city enployee -- inform the electorate by official
docurmentati on produced by the city of the facts herein said
to be material by the Appellant. [ Please see the
Evi dence Control Report, Plaintiff's exhibit 7, a conposite
O 30 newspaper clippings and 2 city newsletters submtted
as evidence to the record by Appellee in its defense. ]

20.  Appellant suggests a ballot title and sunmary

could have been easily crafted within 67 words that would

23




be fair and not msleading and still include all material
and non-material details necessary to inform the electorate

by exanple, such as:

A SAMPLE BALLOT

GOLF COURSE ACQUISITION

Shall the city of wnter park purchase the 7 holes of
the golf course owned by the Elizabeth Mrse Genius
Foundation for $8,000,000 and pay for it by issuing
General oligation Bonds for $5,000,000 at a legal rate
of interest, maturing wthin 20 years, to be repaid by

property taxes levied on all taxpayers , together with

$3,000,000 to be taken out of city reserves?

21. THEREFORE , Appellant argues the Final Judgnent of
the circuit court validating the bonds ought not be
permtted to stand because

(1) the ballot was unfair and defective and
i 11 egal

( 2) the Appellee perpetrated a fraud .

( 3 ) the Appellee violated Florida Statutes by
omtting material facts from a ballot rendering all
proceedings taken in connection therewith illegal and the

ref erendum null and void.
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c.2 AS TO THE SECOND OMITTED MATERIAL FACT

1. Appellant finds within the city conmi ssion mnutes
the explanation to seek electorate approval for but a part
of the purchase price by the sale of bonds and the remainder
to be payable by utilizing reserve funds for the balance of
the purchase price. This was said to save the voters noney,
or lessen the burden of the purchase price or " buy down"
the bonds.[ Exhibit 22, Apx. page 121 ]

2. By sinple arithmetic, Appellant fails to see how
this objective could have been possible. The city wll |ose
interest it now enjoys and will pay interest on the borrowed
funds, which the electorate may have voted against borrow ng
had this material fact been on the ballot. The city
currently is earning a higher interest rate on $3 nillion of
its reserves in a pooled account , ( 5.52% ), ‘Wwhich will no
| onger be earned , and the city will thereupon obligate the
taxpayers for 20 years to bear an interest burden
( approximately 4.7% ) on the proceeds of a $5 million bond
issue. [ Please see transcript, page 73, line 3 to line 22 ]

3. This pool of " other available legal funds" caught
the attention of the mayor and conmi ssioners and, upon
inquiry to financial consultants as to the effect on the
city's financial rating should this fund be drawn down, and
to what extent could the city draw down these funds and

still maintain its financial rating, the consultant's
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answer was the city's fund is far in excess of prudent
managenment, and , quoting from the evidence on the record:

.. ..according to the Bond advisors,

the conmmission can commit up to $3

mllion from the Contingency Fund

W t hout jeopardizing the city's bond

rating" , [Exhibit 25, Apx. page 128,

Gty Commssion Wrk Session, dated

February 26, 1996, page 2 therein ]

4. The mninmum safe level for this community is 15% of
the general fund, which gave the city the "green light" to
extract from the contingency fund sufficient "other |egal
reserves" for the "green space" purchase and the city would
be no worse off than before in the opinion of bond rating
firms but it decided to hold a referendum and ask the
voters for sonmething less than the contract purchase price
without the legal obligation to materially inform the voters
of the contract price or the intent to deplete the reserves.
[ Please see Appellee’s exhibits on the record, specifically
plaintiff's exhibit # 6, on the Evidence Control Report,
item City Conmission Wrk Session, dated February 26, 1996,
page 2 therein . ]

5. The contingency fund is the beneficiary of ad
valorem taxes and it is only ad valorem taxes that is the
basis for repaynent of the general obligation bonds to be
issued , so by extension, Appellant argues, the "other
available legal funds® (which should have been explicitly
identified as the city's reserves to be drawn down ) IS @
material fact the amount of which the electorate may have

preferred to maintain as reserves, but obtain funds in
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Ways other than by reducing the reserve anounts to a
financial mnimmand contrary to the city's own policies.
It is well known there is a growing sentiment on the part of
the electorate to limt increases in taxation by defeating
Bondi ng proposals for non-essential city services.

Appel  ant argues the city had an obligation to make this
material fact perfectly clear and legally noticed in the

Ref erendum Resolution and Ballot.

C.3 as TO THE THIRD OMITTED MATERI AL FACT

1. In Resolution No. 1636 , Dated June 25, 1996,
Section 2, Paragraph K, ~we observe the definition of the
"Project" is now revised and anmended to include and
designate the part owner of the golf course, nanely, the
El i zabeth Mrse Genius Foundation. Wereas the O dinance
calling for an election , Odinance No.2137 ,  defined the
Project , without identifying ownership, prior to the
el ection, sinply as "Green Space known as the Wnter Park
Gol f Course", which becane the electioneering slogan of the
city officials and a Political Action Commttee created by
the mayor. [ Exhibit 22, Apx. page 121. For reference to
the mayor's action please also see Appellee's exhibits on
the record, specifically plaintiff's exhibit # 6, on the
Evi dence Control Report, item City Conmission Joint Wrk
Session, December 12, 1996, page 3, last paragraph therein
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and City Commission Joint Wrk Session, January 4, 1996,
page 4 therein. ]

2. Appellant argues the "Wnter Park CGolf Course" is
not the "Project" as defined in the Odinance No. 2137
(which called for the referendum and was described in the
ball ot summary. The City was already the owner in fee sinple
O a large part of the golf course -- holes # 1 and # 9 --
having purchased the property in 1927 and, since 1974, was
the Iessee of holes 2 through 8 under a |ease arrangement
paying annual rent and real estate property taxes for the
| essor, The Elizabeth Mrse Genius Foundation, now the
seller of the property to be purchased. The electorate
ought to have been widely informed the city does not intend
to purchase what it already owns. Appellant grants the city
but one time , and only one tine identified by a graph in
its newsletter with no acconpanying narrative the portion of
the property owned by the city . [ Exhibit 26, Apx. page
128. Please also see Appellee’s Exhibit #7 on the record ,
specifically item "city of Wnter Park Update", page 4
therein, dated April 1996 ]

3. Appellant furthermore avers, conpounding the
om ssion of material facts , the ballot was affirmatively
msleading in critical respects by deceptive |anguage
enphasi zing the acquisition of green space as if it were
the primary object of the referendum and as something to be
acquired independent from and incidental to the golf course

property, as is shown in the language used in the ordinances
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and ballot summary , quoted above on page 2 and 3 in this
Brief from official documents shown herein as appendix
Exhibits 11 and 13 The Appellee explicitly decided to
adopt this msleading clarity of |anguage and confusing
termnology to refer to the golf course as "green space” in
the ballot summary . Metropolitan Dade County v. Dexter
Lehtinen, 528 So.2nd. 394 ( Fla. 1988 ). [ Exhibit 7a, Apx.
page 46 and al so Please see Appellee’s exhibits on the
record, shown as Plaintiff's exhibit # 6, on the Evidence
Control Report, item City Comm ssion Work Session, page 3
therein , dated February 26, 1996. ]

G PRAYER FOR JUDI Cl AL RELIEF

FOR THE REASONS SET FORTH ABOVE, Appellant respectfully
requests the Final Judgrment Validating General bligation
bonds be overturned and the referendum preceding thereto be

rendered null and void.

Ml

Martin Kessler, Appellant, Pro se.
1555 Wlbar Grcle

Wnter Park, Florida, 32789

407- 645- 3113
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IN THE SUPREME COURT OF THE STATE OF FLORI DA

MARTI N KESSLER, SUPREME COURT
Appel | ant CASE No. 89,501

V. LOAER TRI BUNAL

CASE No. 4803

THE CITY OF WNTER PARK,
Appel | ee

APPENDIX,SECOND AMENDED

Appel ant provides this appendix as docunentary support to
Appellant's Initial Brief in accordance with Rule 9.220,
Appendi x.  Appel |l ant makes reference to the follow ng
exhibits within the body of the Initial Brief in support of
his argunment. The court is advised the full text of each

following item cited is provided herewth:

Exhi bit No. | TEM PACE
1. FINAL JUDGMVENT VALIDATING GENERAL OBLI GATION BONDS 1
2. Anmended Answer of the State Attorney 7
3. Florida Statute 100.341: Bond Referendum Ball ot 10

4. Advisory Opinion To The Attorney General,592 So.2nd. 225 11

( Fla. 1991 )
5. Askew v. Firestone, 421 so.2nd 151 ( Fla.1982 ) 20
6. Hauben v. Harnon, 606 F.2nd 921 (5th Gr. 1979 ) 29




7.Grapeland Heigths Cvic Ass’n v. Cty of Mam,

267 So.2nd 321, 32

7A Metropolitan Dade
528 So0.2nd. 394 (

8. State v. Special Tax School

86 So.2nd 419 ( Fl

9. State v.
174 so. 334,338 (

4 ( Fla. 1972 ).

County v. Dexter Lehtinen,
Fla. 1988 ).
District No.1,
a. 1956 )

City of West Pal m Beach,

Fla. 1937 )

10. Wnterfield v. Town of Palm Beach,
455 So0.2nd 359, 361 ( Fla 1984 )

11. Gty of Wnter Park, Odinance No. 2137,

Adopted March 12,
12. Gty of Wnter Par

1996
k, Ordinance No. 1635,

Adopted June 11, 1996

13. Gty of Wnter Park, Odinance No. 1636,
Adopted June 25, 1996

14. Option Contract for Purchase and Sale,

Ef fective March 4,
[ Exhibits 15, 16

19. Carl
dated August 14,

[ Exhibit 20 omt

F. Weber & Margret J.

1996
.17, 18, onitted ]

Wber, to Mrtin Kessler,
1996

ted ]

21. Sel ected page, City "update", April 1996

22. Selected pages, G
[ Exhibit 23. ont
Addendum  Joi nt
24. Evidence Control
25. Sel ected page,

26. Selected page, Ct

Stipulation

ty of Wnter Park Conmmission M nutes
tied ]
Regarding Exhibit #19.

Report
Cty of Wnter Park Conmission M nutes

y "Update", April 1996,

2

PAGE

41

46

48

51

57

62

65

67

86

112

119

121

123
127
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EXHIBIT 1
"
IN THE CIRCU T COURT, NI NTH

JUDICAL CRCUT, IN AND FOR
ORANGE CQUNTY, FLORI DA

CASE NO. O 96-4803

CTY OF WNTER PARK, FLORI DA, Orange Co FL 5837666
a political subdivision of the oR aknélzléea Qs Qran
' State of Florida,
o Plaintiff, ! o
om o -
pr e o} —
i vS. PR B =
Zox = 23
STATE OF FLORIDA, Taxpayers, moE A =2
l Property Oaners and Citizens of bt —z
Wnter "Park, Florida, including w2 =29
nonresi dents owning property or = s =m
' subject to taxation therein, et al.: 2 ¥ 5
no
Def endant s.

FI NAL JUDGVENT VALI DATI NG GENERAL OBLI GATI ON  BONDS

The above and foregoing cause having cone on for final hearing
on the date and at the tinme and place set forth in the anended
order to show cause heretofore issued by this court and in the
notice addressed to the State of Florida and the several property
owners, taxpayers and citizens of the Gty of Wnter Park, Florida
(the "Plaintiff"), including nonresidents owning property or
subject to taxation therein and all others having or claimng any
right, title or interest in property to be affected by the issuance
by Plaintiff of bonds hereinafter nore particularly described, or
to be affected in any way thereby, and as heretofore issued
against the State of Florida; and the State Attorney for this
circuit and intervenor Martin Kessler having fj|ed pleadings
herein; and the court having considered the same and the evidence,

and heard argument of counsel and the intervenor, finds as follows:
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1. Plaintiff is, and at all tinmes hereinafter nentioned was, '

a duly and legally organized and existing political subdivision of "_

the State of Florida, as described in Section 1.01(8), Florida

Statutes, created and incorporated under the provisions of the l
P DR Bk STS3wa & 9 ¢
Orange Co FL 5837666

Constitution and the laws of the State of Florida.

Statutes, and other applicable provisions of law (collectively, the

oy

2. Plaintiff is authorized pursuant to Chapter 166, Florida .

"Act"), to issue the bonds, hereinafter described, to finance part )
of the cost of acquisition of the Geen Space known as the Wnter
Park Golf Course (the "Project"); all as nore particularly
described and in accordance with the Bond Resol ution (defined
bel ow) and other docunents on file with Plaintiff.

3. The City Conmission of Plaintiff (the "Governing Body"),
by Odinance No. 2137 (the "Ordinance"), duly and legally enacted

on March 12, 1996, and in accordance with the pertinent provisions

of law, authorized, ordered and provided for a bond referendum (the
"Referendum") to be held in the area of Plaintiff on June 4, 1996,
for the purpose of submtting to the qualified electors the
proposition of issuing not exceeding $5,125,000 Ceneral bligation
Bbnds, Series 1996 (the "Bonds"), to finance the Project. A
certified copy of such Odinance has been received into evidence.

4, The Governing Body did thereafter cause notice of the
Referendum to be published in full conpliance with all statutory
requirements pertaining to such Referendum Proofs of publication
of such notice have been received into evidence,

5. At such Referendum the issuance of the Bonds was approved
in accordance with the requirenents of the Constitution and |aws of

the State of Florida.
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6. The inspectors and cl erks of the Referendum nade due
returns thereof in accordance With law and the Governing Body,
during a neeting held on June 5, 1996, and by resolution duly and
| egal |y adopted on June 11, 1996, a certified copy of which, along
with mnutes from such June 5, 1996, neeting, have been received
into evidence, did canvass and declare the results of the
Referendum and did find the Referendum to have duly authorized the
I ssuance of the Bonds.

7. The Referendum was properly and duly called and held in

conformity with all applicable provisions Of the Constitution and

. OR Bk 5153 vl 695
laws of the State of Florida. Orange Co FL 5037666

8. On June 25, 1996, the CGoverning Body duly adopted a

resolution (the "Bond Resolution") pursuant to the Act and the

Ordinance, a certified copy of Wwhich has been received into
evi dence, whereby it further authorized the issuance of the Bonds.
The Bond Resolution provides that the Bonds shall be dated, shall
bear interest at not exceeding the maxi mum rate authorized by
applicable law, payable at such times, and shall mature on such
dates and in such years (within the limtation prescribed by the
Referendum) and in such anounts; all as shall be fixed by
subsequent resolution of the CGoverning Body adopted at or prior to
the sale of the Bonds. The Bond Resolution further provides that
the Bonds and the interest thereon shall be payable from and
secured by a lien upon and pledge of the proceeds of ad valorem
taxes levied wthout limtation as to rate or amount on all taxable
property in the area of Plaintiff (the "Pledged Funds"), all in the

manner described in the Bond Resol ution.
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9. Due and proper notice addressed to the State of Florida,
and the several property owners, ‘taxpayers and citizens of
Plaintiff, including nonresidents owning property or subject to
taxation therein, and all others having or claimng any right,
title or interest in property to be affected by the issuance by
Plaintiff of the Bonds herein validated, was duly published by the
clerk of this court in a newspaper of general circulation in O ange
County, Florida, once each week for 2 consecutive weeks, the first
publication being at least 20 days prior to the date of the

validation hearing, as required by law, all as will nore fully

appear from the affidavit of the publisher of Mg
Orange Co FL 5837

filed herein.
10. Matters dealing with the purchase price of the Wnter
Park Golf Course property, and other business judgnents of the Gty

Comm ssion of Plaintiff regarding the Project, are beyond the scope

666

of judicial review in a bond validation proceeding. State v. Dade
Countv, 142 8o.2d 79, 89, 90 (Fla. 1962).

11. Failure. of the Referendum ballot to state that Plaintiff
already owned 2 holes of the Wnter Park Golf Course, or that the
total purchase price for acquisition of the remaining Wnter Park
Gol f Course property was $8,000,000, a portion of which would be
paid fromother legally available funds of Plaintiff, did not
m slead voters in the Referendum since ownership by Plaintiff of 2
holes of the Wnter Park Golf Course, and the option of Plaintiff
to purchase the remaining Wnter Park Golf Course property for
$8,000,000, was a mtter of public record prior to the Referendum

Wnterfield v. Towmn of Palm Beach, 455 So.2d4 359, 363 (Fla. 1984);

3247/WIN32010/V-FJ-2 4
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Grapeland Heights Cvic Ass’'n.v. City of Mani, 267 go.2d 321, 324

(Fla. 1972). Furthernore, any inconsistency in the description of
the Project in the Referendum ballot and the Bond Resolution is

i mmat eri al . State v. Gtv of Wst Pal m Beach, 174 So. 334, 338

(Fla. 1937).

12. The anended answer of the State Attorney, for and on
behal f of the State of Florida, and the answer of intervenor Martin
Kessl er have been carefully considered by this court. Such answers
show no cause why the prayers of Plaintiff should not be granted
and disclose no irregularity or illegality in the proceedings set
forth in the conplaint for bond validation, and the objections
contained in the answers are hereby overruled and dism ssed.

13.  The officers and enployees of Plaintiff were authorized
to prepare and/or dissemnate information to electors regarding the

Referendum and the Project, and to advocate the passage of the

Ref er endum People Against Tax Rev., v, Countv_of leon, 583 So.2d

1373, 1375 (Fla. 1991). OR Bf angd B> FE Srees

14, This court has found that all requirenents of the
Constitution and laws of the State of Florida pertaining to the
proceedings in the above-entitled matter have been strictly
fol | owed.

NOW THEREFORE, IT IS ORDERED AND ADJUDGED,, that the issuance
of not exceeding $5,125,000 aggregate principal amunt of General
oligation Bonds, Series 1996, of the City of Wnter Park, Florida;
to be dated, to bear interest at not exceeding the maxinmum rate
authorized by applicable |law, payable at such tines, and to mature
on such dates and in such years (within the limtation prescribed

by the Referendum) and in such ampunts; all as shall be fixed by

1247/WIN32010/V-FJ-2 5



subsequent resolution of the Governing Body adopted at or prior to
the sale of the Bonds; is for a proper, |e€gal and corporate public

purpose and is fully authorized by law and that the Bonds and each

of themto be issued as aforesaid and all proceedi ngs incident
thereto, including those proceedings wth respect to the

Referendum are hereby validated. The Bonds are to be issued to

finance the cost of the Project and as and when so issued shall be

—

payable solely from and secured by a lien upon and pledge of the

Pl edged Funds, all in the manner specified in the Bond ResgIUtipn.

DONE AND ORDERED at the courthouse in Orland®.
Florida, this 6th day of Novenber, 1996.

OR Bk 5153 Fgp 698
Orange Co 5837666

COpi es furnished to: ' |Recorded = Martha 0. Haynie

Paul a Cof f man
C. Brent McCaghren
Judson Freeman, Jr.
Martin Kessl er

L}

NSy s iy 5 isqr ORA!
; :/_..__:_._m. ...I--.....l that this js 5 csp'?of cF
LRIt i ey

S office,
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EXHIBIT 2

IN THE CIRCU T COURT OF THE NNTH JUDICIAL CRCUT
IN AND FOR ORANGE COUNTY, FLORI DA

CTY OF WNTER PARK, FLORI DA, CASE NO  (CI96-4803
a political subdivision of the
State of Florida,

Plaintiff,
VS.

STATE OF FLORI DA, Taxpayers,
Property Oaners and Citizens of
Wnter Park, Florida, including
nonresi dents owning property or
subject to taxation therein, et al.

Def endant s.

AMENDED ANSWER OF THE STATE ATTORNEY

COVES NOW the State of Florida, by and through the
under si gned Assistant State Attorney for the N nth Judicial
Crcuit, in and for Orange County, Florida, and for anended
answer to the conplaint for bond validation of not exceeding
$5,125,000 Ceneral Onligation Bonds, Series 1996, of the Gty of
Wnter Park, Florida (the "Bonds"), and to the Order to Show
Cause requiring the State of Florida, through the State Attorney
for the Ninth Judicial Circuit of such State, to show cause
before this Court why the prayers of such conplaint should not be
granted and the Bonds as described in such conplaint, and the
proceedi ngs authorizing the issuance thereof, should not be
val idated by judgment of this Court, says that:

1. The State of Florida, through its Assistant, State
Attorney, has investigated and considered the allegations and the

| aw and proceedings set forth in such conplaint; an exam nation




of the exhibits attached to such conplaint has been nade; and the l

State of Florida respectfully alleges and would show the Court '
§

that such conplaint, and the proceedings authorizing the issuance

of the Bonds, including the Referendum described in theI

conplaint, may be defective and contrary to law for the follow ng

reasons:

el

a. Plaintiff is wthout authority to issue the Bonds herein

sought to be validated.

b. The Referendum ballot is defective and msleading in
that Plaintiff failed to state therein that it already owned two
(2) holes of the Wnter Park Golf Course, and that the total
purchase price for the acquisition of the remaining Wnter Park
Gol f Course property was $8,000,000, a portion of which would be
paid from other funds.

2. Further answering the conplaint, the State of Florida,
by and through the undersigned Assistant State Attorney, says
that it is wthout know edge and is not advised except by the
allegations of the conplaint and the exhibits attached thereto as
to the truth of any of the matters and things alleged and set
forth, and the State of Florida, does, therefcre, demand strict
proof of each and every allegation in the conplaint.

WHEREFORE, the State of Florida respectfully prays that this

Court will consider the issue or issues of this cause, and wll

inquire into and determ ne the authority of Plaintiff to issue

the Bonds in the manner and form as prayed for by Plaintiff in
the conplaint for bond validation, and the legality of all
proceedings had or taken in connection therewth.

DATED this q day of August, 1996.
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100.321 Test suit.-Any taxpayer pf the COunly dis
inct. or mynicipalily wherein honds are declared '© nave
been authonzed. shall have the nght to test the legalty
of the referendum and of the geglaration Of the resull
thereof, by an action in the CIFCUN Court of the COUNtY In
which the referendum was held The aclion shall be
brought against the county COMMISSIONErS in the Case
of a county or @stnct referendum. or agamnst the govern-
ing authority of the mumeipality in the case of a municr-
pal referendum In case any such referendum or the dec-
laration Of results thereof shall be adjudged to be ilegal
and void in any such suit, the judgment shall have 1he
effect of nullifying the referendum No suit shall be
brought ta test the validity of anv bond referendum
unless the suit shall be instituted within 60 days after the
declaration Of the results of the referendum. In the event
proceedings shall be filed in any court to validate the
bonds, which have been voted for. then any such tax:
payer shall be bound to intervene n such vafidation gyt
and contesl the wvalidity of the holding of the referendum
or the declaration of the results thereof, In which event
the exclusive jurisdiction to determine the legality of
such referendum or the declaration of the results thereof
shall be vested in the court hearing and determining
said validation proceedings. If said bonds in the valida-
tion proceedings shall be held valid on final hearing or
an intervention by the taxpayer shall be interposed and
held not to have been sustained, then the judgment in
said validation proceedings shall be final and conclusive
as to the legality and validity of the referendum and of
the declaration of the results thereof. and no separate
suit to test the same shall be thereafter permissibie.

,—% 18. ph 14715.1931: GGL 1936 Supp 45116) § 4. ch 26870 1951

§12.¢h 77-175.
Note.—Former 5 103 18

100.331 Referendum for defeated bond issue.-If
any bond referendum is called and held for approving
the issuance of bonds for a particular purpose and such
referendum does not result in the approval of the bonds,
then no other referendum for the anproval of honds for

the Same purpose Shall be called for at least 6 months.
.—$ 13, ¢n 14715.1931. CGL 1936 Supp 457 (13} s 4. cn 26870 1951

History
s 12.¢n TI-T5
Note. —Former § 103 13

100.341 Bond referendum ballot.-The ballots
used in bond referenda shall be on plain white paper
with printed description of the issuance of bonds to be
voted on as prescribed by the authority calling the refer-
endum. A separate statement of each issue of bonds lo
be approved. giving the amount of the bonds and inter-
est rate thereon, together with other details necessary
to inform the electors. Shall be printed on the ballots in
connection with the question “For Bonds' and ‘Against

Bonds.”
History,—s 11.¢h 147151931, CGL 1936 Supp 457(11) § 4 ch 26870 195)

512 ¢h 77.175
Note.—Former 5103 11

100.342 Notice of special election or referendum.
In any special election or referendum not otherwise Pro-
vided for there Shall be at least 30 days’ notice Of the
election or referendum by publicaton In a newspaper of
general circulation n the county. ghstngl. or municipality,
as the case may be The pubhcation shall be made al

512
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leas! twice once In the hith week and once 1NN the thire
week prior lo the week in which the election or referen ;|
dumas to be held I there 1s no newspaper of genera,
cuculation in the counly. district. or mumcipahly, the,
notice shall be posted in no less than five places withir

ths'(‘grr,r‘llcgn'alt_j)mljw the Gorngy sahstnctyorsmumicipality,”

100.351 Referendum election; certificate of results
to Department of State.—whenever an election 1S held
under a referendum prowision of an act of the Legisla-
ture, the election officials Of the governmental unit in
which the election & held shall certify the result$ thereof
1o the Department of Stale. which shall enter such
results upon the official record of the act requiring such

glection on file in the office of the Department of State.
History.—5 1. en 25438 1949, 5 4. ch 26870 1951, 55 10 5. en 69106, §

12 ¢h 17-175
Note.—Former s 99.59

100.361 Municipal recall.-

(1) RECALL PETITION.-Any member of the govern.
ing body of a municipality or charter county, hereinafter
referred to in this section as “municipality.” may be
removed from office by the electors of the municipality.
When the official represents a district and is elected only
by electors residing in that district. only electors from
that district are eligible to sign the petition to recall that
official and are entitled to vote in the recall election.
When the official represents a district and i§ elected at-
large by the electors of the municipality. all electors of
the municipality are eligible to sign the petition to recall
that official and are entitltd to vote in the recall election.
Where used in this section. the term ‘district’ shall be
construed to mean the area or region of a municipality
from which a member of the govermng body is elected
by the electors from such area or region. Members may
be removed from office by the following procedure:

(a) A petition shall be prepared naming the person
sought to be recalled and containing a statement Of
grounds for recall in not more than 200 words limited
solely to the grounds specified in paragraph (b). If more
thah one member of the governing body I1s sought to be
recalled. whether such member is elected by the elec-
tors of a district or by the electors of the municipality at-
large, a separate recall petition shall be prepared for
each member sought to be recalled.

1. Ina municipality or district of fewer than 500 elec-
lors, the petition shall be signed by at least 50 electors
or by 10 percent of the total number of registered elec-
tors of the municipality or district as of the preceding
municipal  election, whichever is  greater. j

2. In a municipality or district of 500 or more but |
fewer than 2,000 registered electors, the petition shall
be signed by at least 100 electors or by 10 percent Of 7
the total number of registered electors of the municipal-,
ity or distnct as of the preceding municipal election,
whichever s greater.

3. In amunicipality or district of 2 000 or more but
fewer than 5,000 registered electors, the pet:tion shall ;
be signed by at least 250 electors or by 10 percent Of
the total number of registered electors of the municipal- §
ity or district as of the preceding municipal election,*t‘
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EXHIBIT 4

ADVISORY OPINION TO THE ATTY. CEN. Fla. 225
Cite w 592 So2d 228 (FL 1991)

ADVISORY OPINION TO THE ATTOR-

NEY GENERAL-LIMITED POLITI-
CAL TERMS IN CERTAIN ELECTIVE
OFFICES.

No. 78647.
Supreme Court of Florida.
Dec. 19, 1991

The Attorney General Petitioned the
Supreme Court for an advisory opinion on
the vdidity of anm initiative petition provid-
ing for limited political terms for certain
elected offices. The Supreme Court,
Grimes, J., held that (1) initiative met sin-
glesubject requirement, and (2) initiative's
ballot title and summary were elear and
unambiguous.

So ordered

Overton, J., concurred in part, dissent-
ed in part, and filed opinion, in which Ko-
gan, J.. concurred.

Kogan, J., concurred in part, dissented
in part, and filed opinion

L Constitutional Law 469

Despite DUMErOUs challenges to initia-
tive petition, Supreme Court, upon petition
for advisory opinion, was limited to ad-
dressing Whether initiative omplied with
single-subject requirements and ‘whether
its ballot title and summary were suffi-
ciently clear and unambiguous. West's
FS.A §§ 16.061(1), 101,161; West's F.S.A,
Const. Art. 4, § 10; Art. 11, § 3.

2. Conastitutional Lav +9(1)
Constitutional smendment meets sin-
glesubject requirement if it has logical and
natural oneness of purpose or if it may be
logically viewed g8 having natural relation
and connection as component Parts or as-
pects of single dominant plan or scheme.
West's FSA. Const. Art. 11, § 3.,

3. Constitutional Law ¢24(1)
Proposing term limits met singlesub-
Ject requirement even though it purported

branches of government. West's F.8.A.
Const. Art. 11, § 3.

4. Constitutional Law €=9(1)

Ballot title and summary of initiative
must state in clear and unambiguous lan-
guage the chief purpose of measure, but
need not explain every detail or ramifica
tion of proposed amendment West's

FSA. § 101161

5. Constitutional Law e=9(1)

Initiative’s ballot title and summary,
which indicated that amendment would lirn-
it terms of incumbentsin identified eleeted
affftessiny poohibitthag incumiesht witto had
held office for preceding eight years from
appearing on ballot for reglection, was suf-
ficiently clear and unambiguous to meet
statutory requirements even though sum-
mary did not indicate current lack of term
Jimits or that gropesed amendment Can-
tained severability ‘Clause. West's F.S.A,

" §101.161.

6. Constitutional Law €=9(1)

Initiative’s ballot summary may be de-
feetive if it omits material facts necessary
tp make summary not misleading. West':s
F.S.A. §101.161.

Robert A. Butterworth, Atty. Gen. and
Louis F, Hubener, II], Asst Atty. Gen,
Tallahsssee, Michael L. Rosn and David E.
Cardwell of Holland & Knight, Tallahassee,
for Citizens For Ltd Political Terms.

Cleta Deatherage Mitchell, Oklahoms,
City, Okl., for Term Limits Legal Institute,
and Richard N. Friedman, Miami, for ami
cus curiae. In Support Of Proposed Amend:
ment

Arthur J. England. Jr., Chet Kaufman
and Ross A. McVoy of Fine Jacobson
Schwartz Nash Block & England, Miami,
and James S. Portney of Arnold & Porter,
Washington, D.C.. for respondents: Let the
People Decide—Americans For Ballot Free-
dom, R. Ed Blackburn, former Sheriff of
Hillsborough County gnd former member
of the Florida House of Representatives. J.
Hyatt Brown, former Speaker of the Fler-
ids House of Representatives, Doyle E.

to affect office holders in three different Conner, former Com’r Of Agriculture,

11
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Louis de la Parte, former President of the
Florida Senate, Raymond Ehrlich, former
Chief Justice of the Florida Supreme Court,
Richard W. Ervin, former Chief Justice of
the Florida Supreme Court, Richard A. Pet-
tigrew, fonner Speaker of the Florida
House Of Representatives, T. Terrell Ses-
sums, former Speaker of the Florida House
of Representatives, Parker D. Thomson,
Partner, Thomson, Muraro, Bohrer & Ra-
zook, and Ralph Turlington, former Speak-
er Of the Florida House of Representatives
and former Com'r of Educ

Jopathan B. Sallet, Donald B. Verrilli, Jr.
and Scott A. Sinder ‘Of Jenner & Block,
Washington, D.C,, for respondents, Nat
Conference Of State Legislatures and
Southern lLegislative Conference of The
Council of State Governments.

Steven R. Ross, Gen. Counsel to the
Clerk and Charles Tiefer, Deputy Gen.
Counsel to the Clerk, US. House of Repre-
septatives, Washington, D.C., for amicus
curiae, US. Representative Lawrence J.
smith, In Qpposition to thé ; Proposed
Amendment.

~

L

GRIMES, Justice.

The Attorney (General has petitioned the
Court for an advisory opinion on the validi-
ty of an inftiative petition providing for
limited political terms for certain elective
offices.! In response to the Attorney Gen-
eral’s request. we issued an order permit-
ting interested parties to file briefs and
heard oral argument on the validity of the
proposed amendment

The initiative petition provides as fol-
lows:

The people of Florida believe that politi-

¢ians who remain in office too long may

become preoccupied with reelection and
become beholden to special interests and
bureaucrats, and that present limitations
on the President of the United States and

Governor of Florida show that term limi-

tations ean inerease voter participation,

citizen involvement in government, and

1. WC have jurisdiction pursuant to article IV,
section 10, Florida Constitution, and scction 16.-

the number of persons who will run for

elective office.

Therefore, to the extent permitted by the

Constitution of the United States, the

people of Flerida, exercisng their re

served powers, hereby declare that:

1) Article VI, s. 4 of the Constitution of

the State of Florida is hereby amended

by & inserting “a)" before the first

word thereof and, b) adding a new sub

section *(b)" at the end thereof t red

“(b) No person may appear on the ballot

for re-election to any of the following

offices:

“(1) Florida representative,

“2) Florida senator,

“(3) Florida Lieutenant governor,

“4) any office of the Florida cabinet,

“(5) U.S. Representative from Florida, or

“(6) U.S. Senator from Florida

“if by the end of the current term of

office, the person will have served (or.

but for resignation, would have_served

in that offiee for eight consecutive

yms-"

2) This amendment shall take effect on

the date it is approved by the electorate,

but no serviee ina term of officewhich
.. commenced prior to the effective date of

, this amendment will be counted against

the limit in the prior gentence.
3) If any portion of this measure is held
invalid for any reason. the remaining por-
tion of this measure, to the fullest extent
possible, shall be severed from the void
portion and given the fullest possible
force and application. The people of
Florida declare their intention that per-
sons eleeted to offices of public trust will
continue voluntarily ts observe the
wishes of the people as stated in this
initiative in the event any provision of
this initiative is held invalid.

[1] The Attorney Generd has concluded
that the proposed amendment meets the
single-subject requirement of article XI,
section 3. Florida Constitution, and the bal-
lot title and summary requirements of sec-

061, Florida Statutes {1989),

| {
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tion 101.161, Florida Statutes (1939). In
addition to these isgues, opponents of the
proposed amendment have raised various
constitutional challenges2 However,
based on the following provisions, we find
that those issues are not jurticiable in the
instant proceeding. The Florida Constitu-
tion provides that ‘[tfhe attorney general
shall, 88 directed by genera law,” request
this Court’s opinion *as te the validity of
any initiative petition eireulated pursuant
to Section 3 of Article XI.” Art. N, § 10,
Fla Const. General law provides that the
attorney general shall seek an sdvisory
-opinion “regarding the compliance of the
text of the proposed amendment or revision
with a 3, Art XI of the State Constitution
and the compliance of the proposed ballot
title and substance with & 101.161." §16.-
061(1), Fla.Stat. (1939). Thus, we are limit
ed in this proceeding to addressing whether

_the proposed amendment and ballot title

and summary comply with article X, sec-
tion 3, Florida Constitution and section
101.161, Floride Statutes (1989).3 See
Grose v, Firestone, 422 S0.2d 303,306 (Fla.
1982) (question of whether proposed
amendment violated due process not justici-
able in chdlenge to ballot summary).

SINGLE-SUBJECT REQUIREMENT

Article XI, section 3, Florida Constitu-
tion, provides, in relevant part that:
The power to propose the revision or
amendment of any portion or portions of
this constitution by initiative is reserved
to the people, provided that, any such
revision or amendment shall embrace
but me subject and mutter directly
connected therewith.
(Emphasis added.)

[2) A proposed amendment meets this
single-subject requirement if it has “a logi-
cal and natural oneness of purpose{.]”
Fine vy, Firestone, 448 So0.2d 984,990 (Fla.
1994). To state the test another way, a

2 Opponents argue that the proposed amend-
ment unconstitutionally restricts First Amend-
ment rights and that the limitation on  the terms
of federal legislators violate the Supremacy
Clause Of the united States Constitution.

proposed amendment is valid if it “may be
logically viewed as having 8 natural rela-
tion and connection as component parts or
aspects of a single dominant plan or
scheme.” Id (quoting City of Cod Ga-
bles v. Gray, 154 Fla. 881, 88384, 19 So.2d
318, 320 (1944)). The singlesubject re-
quirement imposes a “functional as op-
posed to a locational restraint on the range
of authorized amendments.” Fine, 448
S0.2d at 990. Its intent is tp “protect
against multiple precipitous changes in our
state constitution.” |1d at 983.

{31 We fmd that the proposed amend-
ment meets the single-subject requirement
The sole subject of the proposed amend-
ment is limiting the number of econsecutive
terms that certain elected public officers
may serve. Although the proposed amend-
ment affects officeholders in three differ-
ent branches of -government, that fact
alone is not sufficient to invalidate the pro
posed amendment. We have found pro-
posed amendments to meet the single-sub-
ject requirement even though they affected
multiple branches of government. For ex-
ample, in Weber v. Smathers, 338 So0.2d
819 (Fla.1976), we upheld the proposed
“Ethics in Government” amendment
against a single-subject attack. That
amendment required financiad disclosure by
al dected conditutiona officers and ecandi-
dates, provided for forfeiture of rights un-
der the public retirement system for any
public officia who violated the public trust,
and limited the ability of legislators and
statewide elected officers to represent per-
sons before the governmental bodies of
which they were members.

We do not agree with opponents that the
proposed amendment fails to identify con-
stitutional provisions with which it conflicts
or which it substantialy affects. Theini-
tiative proposa is intended to amend article
VI, section 4 of the state constitution,
which provides that “[nJo person convicted

3. Although section 16.061(1), Florida Statute
(1989). provides that the petition for an advisory
opinion “may enumerate any specific factual
issues which the Attorney General believes
would require g judicial determination{ },” the
constirutional issues raised by the initiative's
opponents are legal rather than factual jssues.

13
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of afelony, or adjudicated in this or any
other state to be mentally incompetent,
shall be qualified to vote or hold office
until restoration of civil rights or removal
of disability.” The amendment, if passed,
will add term limits as a further disqualifi-
cation on holding office. The proposed
amendment does not change or affect the
age or residency requirements of arhele
111, section 15 (state legislators) or article
1V, seetion 5 (lieutenant governor and eabi-
net members) of the Florida Constitution.
Further, should the proposed amendment
be approved by the voters, state senators
will still be elected for four-year terms and
state representatives for two-year terms as
provided in article |11, section 15. Cabinet
members and the lieutenant governor will
still gerve four-year terms as provided in
article |V, section 5.

BALLOT TITLE AND SUMMARY RE-
QUIREMENTIS

Section 101.161(1), Florida Statutes
(1989), provides in relevant part:

Whenever a congtitutional samendrent

. iS submitted to the vote of the peo-
ple, the subgtance of such amendment or
other public measure shall be printed in
¢lear and unambiguous language on the
ballot.. ., The substance of the amend-
ment ... shall be an explanatory state-
ment, not exceeding 75 words in length,
of the chief purpose of the measure.
The ballot title shall consist of aeaption,
not exceeding 15 words in length, by
which the measure is commonly referred
to or spoken of.

The proposed ballot title and summary a
issue here provide:

LIMITED POLITICAL TERNS
IN CERTAIN ELECTIVE
OFFICES

Limits terms by prohibiting incumbents
who have held the same dective office
for the preceding eight years from gp-
pearing on the ballot for re-election to
that office. Offices covered are: Florida
Representative and Senator, Lieutenant
Governor, Florida Cabinet, and U.S. Sen-
ator and Representative. Terms of of-

fice beginning before amendment ap-
proval are not counted.

[4] We have construed seetion 101.161
to require that “the ballot be fair and ad-
vise the voter sufficiently to enable him
intelligently to east his ballot” Askew .
Firestone, 421 So0.2d 151, 155 (Fla.1982)
(emphasis omitted) (quoting Hill ». Milan-
&r, T2 So.2d 796, 798 (Fla.1954)). The
ballot title and summary must state “in
clear and Unambiguous language the chief
purpose of the measure.” Askew . Fire-
stome, 421 So.2d at 155. However, it need
not explain every detail or ramification of
the proposed amendment. Carroll 4. fire-
stone, 497 S0.2d 1204, 1205 (Fla.1986);
Grose v, Firestone, 422 S0.2d at 305; Mia-
m{ Dolpkins Lid a. Metropolitan Dadt
County, 394 §0.24 981, 987 (F1a.1981),

[51 The chief purpose of the proposed
amendment is te limit the tarms oOf ineurmn-
bents in certain elective offices. The pro
posal seeks to achieve this, as the ballot
summary indieates, by prohibiting an in-
cumbent who has held the office for the
preceding eight years from appearing on
the ballot for reelection. The language of
the summary and ballot title are elear and
unambiguous, The summary identifies the
offices  affected.

[6) Opponents of the proposed amend-
ment argue that the ballot summary is
invalid because it' does not advise voters
that there are presently no limits on the
terms of the affected offices and does not
reveal that the proposed amendment con-
tains a severability clause. A ballot sum-
mary may he defective if it omits material
facts necessary to make the summary not
mideading. See Askew v, Firestone, 421
S02d at 158 (Ehrlich, J., concurring).
However, we do not find the failure to
indicate the current lack of term limits to
be mideading. This is not a situation in
which the ballot summary conceals a con-
flict with an existing provision. There is
no existing congtitutional provision impos
ing a different limitation on terms of office,
In effect, this proposed amendment writes
on a ¢lean date. Furthermore, we do not
fmd the lack of reference to the severabili-
ty provison to be miseading. We have
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approved other ballot summaries that did
not refer to severability provisions in the
proposed amendments. See Iz re Adviso-
ry Opinion to the Attorney General—
Homestead Valuation Limitation. 581
So.2d 586 (Fla.191); Jn re Advisory Opin-
ion to the Attorney General, Limitation
Damages in Civil 4¢-
tioms, 520 So.2d 284 (Fla.1988).
Accordingly, we hold that the initiative
petiion and propesed ballot summary meet
the requirements of article XI, section 3 of
the Florida Constitution, and section 101.-
161, Florida Statutes (1989). Thii opinion
should not be construed as favoring or
opposing the passage of this proposed
amendment.

It is so ordered

SHAW, CJ. and MeDONALD,
BARKETT and HARDING, JJ., concur.

OVERTON, J.. concurs in part an
dissentsin part with an opinion, in which
KOGAN, J, concurs.

KOGAN, J., concurs in part and dissents
in part with an opinion.

OVERTON, Justice, concurring in part
and dissenting in part.

My &agreement with the majority opin-
ion iswith its failure to address the ques-
tion of whether the limitation of terms for
United States Representatives and United
States Senators is in violation of article I,
sections 2 and 3, of the Condtitution of the
United States.

Contrary to the majority, | find that we
are mandated by the Florida Constitution,
specifically, aticle IV, section 10, to consid-
er the validity of an initiative petition that
is presented to the voters under article X1,
section 3. Article 1V, sgeetion 10, of the
Florida Constitution, states that we should
consider “the validity of any initiative peti-
tion circulated pursuant to Section 3 of
Article X|.” Granted, we must consider
whether the proposed amendment and the
balot title and summary comply with arti-
cle X1, section 3, of the Florida Constitu-
tion, and section 101.161, Florida Statutes
(1989). However, | find that those provi-
sions do not limit our responsibility in con-

sidering whether or not the proposed
amendment to this constitution meets con-
stitutional requirements of validity under
the Constitution of the United States. A
reasonable interpretation of article 111, see-
tion 10, requires a construction that man-
dates our consideration of this question,
particularly in view of the prior case law of
this Court.

This Court has previously recognized
that we have the responsibility te consider
afacial violation of the Constitution of the
United States in proposed amendments to
our constitution. | n Gray v. Winthrop,
115 Ha 721, 156 So. 270 (19343, and Gray
v. Moss, 115 Fla. 701,156 So. 262 (1934), we
considered violations of the United States
Congtitution before allowing a proposed
amendment to' our state congtitution to be
placed on the ballot In doing so. we stat-
ed: "

If a proposed amendment to the state
Constitution by its terms specificaly and
necessarily violates a command or limita-
tion of the Federa Congtitution, a minis-
terial duty of ap administrative officer,
that is a part of the prescribed legal
procedure for submitting such proposed
amendment to the electorate of the state
for adoption or regjection, may be en-
joined at tbe suit of proper parties in
order to avoid the expense of submission,
when the amendment, if adopted, would
palpably violate the paramount law and
would inevitably be futile and nugatory
and inecapable Of being made operative
under any conditions or eircumstanees.

Winthrop, 115 Fla. at 726-27, 156 So. at
212, Subseguent to our adoption of the
1963 Condiitution, we again acknowledged
that responsibility in Weber v. Smathers,
338 S0.2d 819, 821 (F12.1976), stating that
the citizens of Florida “have a right to
change, abrogate or modify [the Florida
Congtitution] in any manner they see fit so
long as they keep within the confines of the
Federal Constitution.” To accept the con-
struction of the majority means that we
should wait until after the election to ad-
dress a drictly legal issue. A review at
this time, should this lega issue be re-
solved adverse to the proponents of the
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amendment, would sgve both proponents
and opponents of the amendment consider-
able expense and the econsiderable expense
to the state of a futile election. To alow
the people to vote and then, if adopted,
hold the provision unconstitutional on its
face perpetuates a fraud on the voting pub
lic. | find that both our eonstitution and
case law recognizes our authority ty re-
solve this strietly legal issue now, without
further court proceedings. The Washing-
ton Supreme Court's decision in League of
Women Voters v. Munroe, NO. 53438-9
(Wash, Aug. SO, 1991), is not persuasive.
The Washington Supreme Court refused to
address the question because the issues
were complex and the eourt would have to
decide the ease without adequate time for
briefing, argument, and deliberation. |
note that the Washington Supreme Court
was under considerably greater time eon-
straints than we are in this case. It was
forced to make adecision approximately
sxty days before the election. We, on the
other hand, have this matter before us a
year before the election. e

The question is a dtraight I'egal question
and | find that the public is entitled to
know the answer before membérjs of the
public, as well as public entities, expend

United States Senate or the House of Rep
resentatives is unconstitutional.

This sate has already been told that it
cannot put any limitations on candidates
for federal offices. In Stack v, Adams,
315 F.8upp. 1295 (N.D.F1a.1970), the Unit-
ed States District Court enjoined tbe State
of Florida from holding an election for the
United States House of Representatives be-
-use a Florida statute had disqualified
incumbent gtate officeholders fmm running
for federal offices. That court found that
our resign-&run gtatute conflicted with
the gualifieation clause of the federal con
ghtution. We, in State er rel Davis t
Adams, 238 So.2d 415 (Fl1a.1970), disagreed
with the United States District Court, be-
beving that the State of Florida could im-

that type of restriction on its state
officeholders. Reeogmizing the dispute be-
tween the United States District Court de
eision and our decision, we agreed, consist-
ent with the United States District Court's
decision in Stack, to temporarily stay an-
other congressional election and expressed
our concerns for comity, equity,. and fair-
ness. Justice Black, in considering that
stay, agreed with the United States District
Court and found, in Dewvis ¥ Adams, 400
U5, 1203, 91 8.Ct. 1, 27 L.Ed.2d 20 (1970,
that Florida s resign-to-run statute violated

funds and energy to have an election on @ . federal constitution* and that, under

proposd #at may be uncongtitutiona. De
¢iding it now would further judicia econo-
my. If this Court believes that additional
briefing and argument are necessary, then
that should be done. We should address
and decide the question, not put it off.

The question of the limitation of terms
for federd officids is a gigmificant one and,
athough it has not directly addressed this
question, the United States Supreme Court
has, in related cases, indicated that this
type of limitation on a candidate for the

4. The qualifications provisions contained in ar-
ticle |. sections 2 and 3. of the United States
constitution. read as follows:

SECTION 2...,

No person shall be 2 Representative who
shall not have attained to tbc Age of twenty
five Years, and been seven Years 3 Citizen of
the United States, and who shall not, when
elacted, be an Inhabitam of that State in
which he shall be chosen.

those circumstances, the election should
not be held until al the parties were given
an opportunity to qualify and run for that
federd office.

Next, the United States Supreme Court
explained in Powell v. MeCormack, 395
U.S. 486, 89 8.Ct. 1944, 23 L.Ed.2d 491
(1969), that the qualification provisions set
forth in article I, sections 2 and 3, of the
United States Constitution 4 are exclusive
and cannot pe expanded without amending
the United States Constitution. In Powell,

SECTION 3.,

No Person shall be 4 Senator who shall not
have attained to the Age of thirty Years, and
ban nine Years a Citizen of the United States,
and who shall not, when elected, be an fnhab
itant Of that State for which he shall be cho
Sen.

o av oy me
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a congressman, A&m Clayton Powell, had
ken elected to represent New York in the
United States Congress. The House of
Representatives refused to seat him be-
cause a congressiona investigation in the
previous term eoncluded that Powell had
misrepresented travel expenses and may
have made illega sdary payments to his
wife. The United States Supreme Court
directed that Powell be seated. In deing
s0, the Court concluded that “the Constitu-
tion leaves the [Congress] without authori-
ty to ezxelude any person, duly elected by
his condtituents, who meets al the require-
ments for membership expressly prescrii
in the Gonstitution.” 295 U.S. at 522, 89
8.Ct. at 1964 (footnote omitted). Just as
Congress had no autherity to exclude a
person who has “all the requirements for
membership expressly prescrii in the
Constitution,” the State of Florida, through
its Condtitution, also lacks the authority te
exclude a person by placing an additional
qualification on his or her ability to seek
that office. \

| find that the qualifications provisions in
the Constitution of the United States are
exclusve and cannot be expanded. To hold
otherwise would allow the United States
Senate and the United States House of
Representatives to be composed of persons
with differing quaifications, and states
with a limitation on the terms might find
their representation in these two bodies
unequal because of the seniority system
that operates under those legidative bod-
ies rules.

The issue of severability of the congres-
sional officeholders from the state office-
holders, dthough mentioned in some of the
briefs, has not been fully addressed and,
consequently, should be addressed in sup
plementa] briefs. Preliminarily at least, |
would fmd that this Court has no authority
to sever the provisions in this petition, and,
accordingly, | would conclude that the pro
posed initiative petition must be declared

5.1 do not suggest that an initiative contains
multiple subjects if reasonable voters might dis-
agree With spme integral component by which
the initiative achieves i t s purposes. Rather,
such disagreement must be abut matters that,
if severed, would leave at least two complete

invalid. | should note that, if the initiative
petition applied only to state officeholders,
I would agree that it would be a valid
initigtive petition and would not violate sin-
gle subject principles for the reasons ex-
pressed by the maority.

KOGAN, ., concurs.

KOGAN, Justice, concurring in part,
dissenting in part.

The single-subject requirement contained
in article X|, section 3 of the Florids Con-
stitution states that

any . . . revision or amendment shall em-

brace but one subject and matter directly

connected therewith.
Art. X1, § 3, Fla Const. As the majority
correctly notes, we traditionally have stat-
ed that this constitutional provision re-
quires an initiative tp contain a logical and
natural *onemess of purpose.” E.g., Fine
2. Firestone M B BSo.2d 984 (Fla.1984).

However, the erratic nature of our own
case law construing article XI, section 3
shows just how vague and malleable this
“oneness’ stapdard is.. What may be “one-
ness” to one person Might aeem a crazy
quilt of disparate topics to another. “Qne-
ness,” like beauty, is in the eye of the
beholder; and our conception of “oneness’
thus has changed every time new members
have come gnto this Court.

I think the only proper way to resolve
thisissue is by lesking to the fundamental
policies underlying article XI, section 8.
Why was the single-subjeet clause put into
this provision?

The obvious and unmistakable purpose
underlying article XI, section 3 is to re-
serve to the voters the prerogative to sepa-
rately decide discrete issues. Therefore,
one way of deciding the question before us
today is to determine whether the proposed
initiative contains more than one separate
issue about which voters might differ.* In
other words. is there at least one discrete,

and workable proposals. If s, the component
is diserete and not integral. |f the disagreement
is about a matter that cannot be savered without
rendering the remainder absurd, then the initia-
tive must stand or fall a§ a unit when put to the
voters.

17
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severable portion of the ballot language
that reasonable voters ¢ might reject if giv-
en the choice, even while accepting the
remainder of tbe ballot language? If the
answer is yes, then this Court must find
that the initiative contains more than one
subject and lacks “oneness.” Accord Ep-
ans 1, Firestone, 457 80,24 1351, 1354 (Fla.
1984).

The policy underlying thii requirement is
self-evident. \Where reasonable voters may
differ, then the voters should not be placed
in the position of aeeepting an all-or-noth-
ing grab-bag initiative. Each discrete issue
should be placed separately on the ballot o
that voters can exepeise their franchise in a
meaningful way. No person should be re-
quired to vote for something repugnant
simply because it is attached to something
desirable. Nor should any interest group
be given the power to “sweeten the pot” by
obscuring a divisive igsue behind separate
matters about which there is widespread
agreement. Accord Evans v . Firestone.

| believe the present initiative clearly and
unmistakably violates these prinéiples, ren-
dering it conclusively defective. Here, the
‘voters of Florida are being ask.gd ‘to ap-
prove or disapprove an initiative ‘designed
to limit the terms of persons who hold
public office a many different levels of
government Under the proposed ballot
language, the voter can only decide tg limit
al, or limit none. Those voters who might
desire, for example, to limit the terms of
state legidators but not members of Con-
gress have no meaningful way to make this
choice, even though there are many valid
reasons for taking such a position.

For example, voters might decide that
the advantages outweigh the disadvan-
tages on the question, of term limitations
for state legidators. This i§ because the
delegations from all portions of the state
will be treated equally in the statehouse.
No geographical region would suffer any
disadvantage with respect to any other re-
gion. The rules of the politica game in

6. Obviously, the role of this Court is not to
determine hOW the vete will go, but merely
whether at least one reasonable and  legitimate

Tallahassee would be the same for every-
one.

However, a substantial number of res-
sonable voters might decide that a similar
limitation on the congressional delegation
should be rejected because it would wesken
Florida's effectiveness in Congress. This
could occur, for example, if other states
refuse to follow Florida's lead in limiting
the terms of their congressional delega-
tions. Beecause of the seniority require
ments needed to obtain key committee ap-
pointinents and chairmanships in Congress,
Florida thus could be placed at a gross
disadvantage with respect t0 other states.
In effect, Florida would relegate its delega
tion to a perpetual “junior” status that
could deprive Florida of the clout other
states would be able to obtain smply by
climbing the seniority ladder.

These are valid differences of opinion
that reasonable voters would entertain. |
believe my conclusions are especidly com-
pelling in light of the fact that Washington
state votes recently rejected & simila
term-limitation proposal in part because it
would have eaused the state to lose the
substantial clout it now enjoys in Congress.
As everyone knows, the present Speaker of
tbe House of Representatives is from

Washington state, and the state has other

senior  congressional  delegates  whose  politi-
ca strength provides Washington state
with a significant advantage, even over
some more popul ous states.

Finaly, | agree with the mgjority’s hold-
ing regarding the ballot summary and title.
However, 1 do have some reservations
about this particular summary. The voters
would have been far better served if the
summary explained both the current state
of affairs and the changes proposed |
concur with the result reached by the ma-
jority on this question primarily because |
believe it is reasonable tp conclude that
most voters know or ean infer from the
ballot language what the present state of
affairsis. Were this not true, | would not
concur with the majority 0N thii question.

controversy Might exist that voters should de-
cide separately from the rest

Q
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For the foregoing reasons, | would hold
that the proposed ballot language violates
the single-subject requirement and cannot
be placed on the ballot in its present form.

In re FORFEI TURE OF 1969 PIPER NA-
VAJO, MODEL PA-31-310, S/N-81-
395, US. REGISTRATON N-1717G.

No. 77076.
Supreme Court of Florida.
Jan. 2, 1992,

County sheriff brought action seeking
to forfeit aiveraft with fuel tanks that did
not conform to Federal Aviation Adminis-
tration (FAA) regulations, The Cireuit
Court, Broward County, Constance R. Nu-
taro, J,, ruled that forfeiture statute was
unconstitutional, and appeal was taken.
The District Court of Appeal, 570 So.2d
1357, affirmed. On review, the Supreme
Court, Barkett, J., held that statute permit-
ting forfeiture of aireraft with fuel tanks
that do not comply with FAA regulations
violated due process.

Affirmed.

1. Constitutional Law ¢=274(1)

In eonsidering whether statute violates
substantive due process, basic test is
whether state ean justify infringement of
its legidlative activity upon personal rights
and liberties. US.C.A. Const.Amends. 5,
14,

2. Criminal Law @=5

When legidature enacts penal dtatutes
under authority of state’s police power, leg-
islature’s power is confined to those acts
which reasonably may be tonstrued as ex-
pedient for protection of public health,
safety, and welfare. West’s F.S.A. Const.
Art. 1, § 0.

3. Constitutional

Law €=258(1)

Due process requires that penal stat-
ute shall not be unreasonable, arbitrary, or
capricious, and therefore courts must de-
termine that means selected by legislature
bear reasonable and substantid relation to
purpose sought te he attained. U.S.C.A.
Cm&Amends. 5, 11; west's F.S.A. Const.

Art. 1, § 9.

4. Aviation ¢=8

Statute prohibiting possession of air-
craft equipped with fuel tanks that do not
conform to Federal Aviation Administra-
tion (FM) regulations by assuring con-
formity with FAA regulations for purpose
of public safety, was within legidative
province. West's F.5.A. § 830.40; West's
F.SA. Const Art. 1, § 9; Federal Aviation
Act of 1958, § 601(a), 49 App.US.C.A.
§ 1421(a).

5. Aviation =8
Constitutional Law #»303

Statute permitting forfeiture of air-
craft with fuel tanks that do not comply
with Federal Aviation Administration
(FAA) regulations violated due process;
method chosen by legislature to prohibit
operation of aircraft with nonconforming
fuel tanks was not sufficiently narrowly
tailored to objective of flight safety in air
commerce to survive constitutional scruti-
ny. West's F.S.A. Const. Art. 1, §§ 2, 9,
23; West's F.S.A. § 330.40.

John W. Jolly, Jr, of Shailer, Purdy &
Jolly, P.A., Fort Lauderdale, for appellant.

Jorge L. Tabares, Mimi, for appellee.

Robert A. Butterworth, Atty. Gen. and
Walter M. Meginniss, Asst. Atty. Gen, Tak
lahassee, amicus curiae.

BARKETT, Justice.

We have for review In re Forfeiture of
1969 Piper Navajo, 570 So.2d 135'7 (Fla.
4th DCA 1890), in which the district ¢ourt
declared section 330.40 of the Florida Stat-
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eourt granted the motion over the defend-
ant’s objection, thus bringing this case
squarely within the clear rule stated in
Beamon. No inquiry into prejudice is need-
ed. Prgudice, in such asituation. isw be
presumed.

Furthermore, | believe that once the
state began to present evidence based on an
inaccurate bill of particulars, 3o that, absent
the improper amendment of the hill. a judg-
ment of segyittal would have been required
based on what the evidence showed, the
second attempt to prove the alleged of-
fenses was barred by the Double Jeopardy
Clause. In State v. Katz, 402 So02d 1184,
1189 (Fla.1981), | stated in dissent:

One of ‘the maat awesome powers exer-
cised by officials of the state is the power
of out stte attorneys and grand juries to
institute eriminal proceedings by aecusing
a person of the commission of, a erime.
The exercise of sueh authority sets in
motion the machinery of the eriminal jus-
tice system and brings the prosecutarial
resources Of the state to bear upon an
individual. The congtitutional prohibition
sgainst dlowing the state a second oppor-
tunity to prove the commission of a crime
should extend to situations such as the
present cases and should be held to re-
quire that whep aczusatory pleadings are
being drafted, they be drafted eorrectly.
If the preof at trial fails to sustain the
allegations. retrial should no more be per-
mitted on the bagis of corrected allega-
tions than it is on the basis of augmented
proof.

The same principle applies here and, in
my view, precludes another trial.

ALDERMAN, Chief Justice, dinting.

| agree with mest Of what is said in the
majority opinion. My only diiment is
with this Court's finding that ecireumstances
establishing no prejudice do not affirma-
tively appear in thiSrecord. Instead. | con-
cur with the findings of the trial eourt and
the district court that the defendant was
not prejudiced by the amended statement
of particulars. As stated by Chief Judge
Letts in his eoncurring opinion in the dis-
trict court:

Justice may indeed be blind, but Judges
should not be blinded. It is apparent that
the defendant knew all along with what
crime he was charged and on what date it
was committed. Nonetheless he chose to
wait in ambush, secure in the thought
that he could defeat the prosecution by
exposing & scriveher's error of which he
was only too well aware.... The ae-
cused visited the result upon himself by
relying on a technieal mistake as his sole
defense and should not now be heard to
complain.
408 So2d a t
specially).

The prejudice against the defendant did
not result from the amendment of the
statement of particulars wkich did nothing
more than conform the pleading to a true
fact already known to the defendant.
What prejudiced the defendant and result-
ed in hi eonviction was the overwhelming
evidence of hi gujlt, including a taped eon-
fession in which the defendant freely and
voluntarily admitted his guilt. We should
not put the people of the State of Fiorida to
the expense Of a new trid for thii confessed
forget because of a technical defect which
has no bearing upon hi substantive rights
| eonelude, as did Chief Judge Letts, “that
if we yeverse this conviction, justice will not
be served” 403 So2d at 545 (Letts, CJ.
concurring  specially).

X&DONALD. J., eoncurs.

Renbin ASKEW, et al, Appeliants,

.

George FIRESTONE, as Secretary of
State, Appellee.

No. 62718.
Supreme Court of Florida
Oct. 21, 1982,

544 (Letts, CJ., concurring

Suit was instituted te obtain injunctive
and declaratory relief against the ballot ti-
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tleand summary to a proposed eonstitution-

are aked to approve them, must be able to

al amendment The Trial Court, Leon comprehend Sweep of each proposal from g

County, Ben C. Willis, J., entered older
upholding validity of proposed ballot title
and summary and, following appeal, the
District Court of Appea| eertified the iaue
to be of great public importance. The Su-
preme Court, McDonald, J., held that the
ballot title and summary to the proposed
congtitutional  amendment  prohibiting  for-
mer legislators and statewide elected offi.
cers from lobbying for two years following
vacation Of office unless they file a finan-
cia) disclosure do not set out the chief pur-
pose of the amendment s asto give the
electorate fair notice of the actual change

.wrought therein and, hence, are invalid

since they neglect to advise the public that
thm is presently a complete two-year ban
on lobbying before one's agency and also
neglect 'O inform the public that the chief
effect of the amendment is to abolish
present two-year total prohibition.

Reversed

Boyd, J., concurred and filed opinion.

Overton, J., concurred and filed opinion
in which McDonald and Ehrlich, JJ., con-
curred.

Ehrlich, J., concurred and filed opinion
in which Alderman, CJ., and McDonald, J.,
eoncurred.

Adldns, J., dinted and filed opinion.

1. Constitutional Law e=9

In order for a court to interfer e with
the right of the people to vote on a pro-
posed constitutional amendment, the record
must show that the proposal is clearly and

fair notification in the proposition jtself
that is neither less mor more extensive than
it appearsto be. West's F.S.A. § 101.161.

4. Constitutional Law «=9(1)

The ballot title and summary to the
proposed constitutional amendment prohib-
iting former Jegislators and statawide elect-
ed officers from lobbying for twe years
following vacation of offiee unless they file
a financial disclosure do not set out the
chief purpose of tbeamendment so as to
give the eectorate fair notice of the setual
change wrought therein and, hence, are in-
valid ginee thty neglect to advise the public
that there is presently @ ecomplete two-year
ban on lobbying before ome's agency and
also neglect to inform the public that the
chief effect of the amendment s t0 abolish

the present two-year total prohibition.
est's F.SA § 101161; West's FSA,
Const. Art. 2. § ().

Albert J. Hadeed, John K. McPherson,
and Terri Wood of Southern Legal Counsel,
Inc, Gainesville, for appeliants,

Jim Smith, Atty. Gen., and Erie J. Taylor,
Asst Atty. Gen, Tallshassee, fOr appeliee.

McDONALD, Justice.

Reubin Askew, Common Cause, and the
League of Women Voters of Florida, | nc.
appeal a trial court order validating the
caption and summary of a proposed consti-
tutional amendment scheduled to appear on
the November 1982 general election ballot

conclusively defective. West's F.5.o Asceding to the parties’ joint suggestion,

§ 101161
2. Constitutional Jaw +=9(1)

the First Distriet Court of Appeal eertified
the trial court order to be of great public
importanee and to regquire immediate reso-

The ballot title and summary for a jytion by the Supreme Court. We have

proposed eonstitutional amendment must

jurisdiction pursuant to article V, section

state 1n clear and unambiguous language 3(b)s), Florida Constitution, and reverse

the chief purpose of the measure. West's
F.S.A. § 101.161.

3. Constitutional Law a=9%(1)

the trial eourt order.
In the November 1976 general election
the electorate of Florida approved adding

Lawmakers who are asked to consider section 8, the “Sunshine Amendment,” o

ct=-titutional changes, and tbe people who

article Il of the state wnstitution. Section
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8 declarss a public office a public trust
which should be secure against sbuse. To
that end, the section requires full. public
financial disclesure by elected officers and
candidates for elected offices, provides for
loas of pension or retirement benefits if a
public officer or employee is convicted of a
felonious breach of the public trust, and,
central to this appeal, prohibits members of
the legislature and statewide elected offis
cers from lobbying their, former govero-
mental bodies Or agencies for two years
following vacation Of offiee. As this Court
has previously stated: “Clearly the primary
purpose for which the Sunshine Amend-
ment was adopted was to impose stricter
standards on public officials so as to avoid
eonflicts of interest” Plante v. Smathers,
372 So2d 933, 936-37 (Fla.1979).

On the next; to the last day of the 1982
regular session the legisiature passed Sen- -
ate Joint Resolution 1035, the title of which:
reads: “A joint resolution proposing an:
amendment to Section 8 of Artigle Il of the
state Constitution pelating .to lobbying by~
former jegislators and statewide elected of - -
fice=" 1SJR 1085 would amend thefirst.
sentence of subsection 8(e) as follows:

(e) No member of the legislature or -
statewide elected officer shall personally
represent another person or entity for
compensation before any st at e he
government body or agency, unless such
person files full and publie disclosure of
his or her financial intepests pursuant to

haechn v heahtheindiidanl
was-an-offieer-or-member for a period of
two years following vaeation of office.

(Material to be added underlined, material
to be deléted struck through-) The pré-

amendment, therefore, would remove
the absolute two-year ban on lobbying by

1. The legislature can propose amendments (O
the stale constitution. AIL x|. § ], FlaConst
Subsection §(¢) currently provides as follows:

(&) No member of the legislature OF State.
wide elected offii shall pergonally rep-
resenl another person Of entity for Compen-
sation DEfOre the government body or agency
of which the individual wgs an officer or
member for 3 period of two Years following
vacauon Of Office.  No member of the legisia-

former Jegislators and elected officers. re-
taining that ban only if an affected persen:
failed w make financial disclosure

Section 101.161, Florida Statutes (1981),
provides for submission to popular vote of
condtitutional amendments and other public
measures.  The wording of the substance of
the amendment and the ballot title must be
included in the joint resolution and must be
prepared by the amendment’s sponser and
spproved by the secretary of state. § 101.-
1 6 1 , FlaStat

The substanee of the amendment or other
public measure shall be an explanatory
statement. not exceeding 75 words in
length, of the chief purpose of the meas-
gre. The ballot title shall consist of a
eaption, not exeeeding 15 words in length,
by which the measure is commonly re-
farred to or spoken of.

id. (emphasis supplied). Section 101.161
also requires that the substanee of & pro-
posed amendment be in “clear and unam-
biguous language” In respemse to thess
requirements SJR 1035 includes the follow-
ing praposed title and substance:

FINANCIAL DISCLOSURE REQUIRED
BEFORE MBBYING BY FORMER
LEGISLATORS A N D STATEWIDE
ELECTED OFFICERS

Prohibits former legislators and state-
wide elected officers fmm representing
other persoms or entities for compensation
before any state gover nment bady for a
period of 2 years following vacation of
office, unless they file full and public
disclosure of their financial interests.

ture shall personally represent another per
son or entity fOr compensation during term
Of office before any §tile agency other than
judicial tribunals. Similar pestrictions on
other public officers and employees may be
estblished by law.

SIR 1035 would amend only the first sentence

of subsection 8(e), leaving the rest of the para-

graph intact.
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The appellants sued Secretary of State
Firestone, in his officia eapacity, seeking
injunctive and declaratory relief, to prevent
inclusion of the proposed title and substance
on the November baliet. They alleged,
among other things. that: 1) the ballot
summary is required to be an explanatory
statement Of the chief purpose of the pro-
posed amendment, written in elear and un-
ambiguous language; 2) the instant sum-
mary discloses only the proposed addition of
financial disclosure a5 3 condition to after-
term |obbying and fails to reveal that the
proposal would repea the existing. more
stringent aftar-term prebibition on |obby-
ing; and 3) the instant summary creates
the impression that adopting the proposal
would ftill a void in conflict of interest pro
tections instead Of diluting them. The ap-
pellee apawered that the language is clear
and unambiguous, giving fair notiee of the
intent and purpose of the proposed amend-
ment, and that the proposal will, in fact.
bring former stata officials into line with
the trge intent of the Sunshine Amend-
ment.

After receiving the complaint and the
parties’ joint stipulation, Judge Willis, in an
extensive and thoughtful order, found that
the propesed ballot title and summary meet
the requirements of seetion 101.161.
Among others, the eourt made the follow-
ing finding:

20. As previously noted, 8JR' 1035
would achieve two purposes. First, it
would eliminate the limited lobbying pre-
hibition against a former legidator from
lobbying in the legidature, and a former
statewide officer from lobbying in the
body or agency of which he was an offi-
cer or member for aperiod Of twoO years
following hi leaving office Second, it
would impose an absolute prohibition to
those officers from lobbying in any
government body or agency for the two-
year period following wvaeation of the of-
fice, unless such persons filed the finan-
cid disclosure required of incumbents or
candidates. Under the present law, a
former legidator could lobby in any state
agency or bedy except the legislature
without financia disclosure during the

two years following vacation of his office.

It the amendment is adopted, he could

lobby in the legislature or elsewhere if he

files the necessary financia disclosure.
Askew v. Firestone, case no. 82-2371
(Fla.2d Cir.Ct Oct 6, 1982), Slip op. at 8-9.
The court went on to state that the

inquiry of this Court j§ limited t¢ whether

or not the “substance” has clearly missed

the mark Of furnishing the electorate of
an explanatory statement in clear and
unambiguous language of the chief pur-
pose of the measure. [ do not find that
this is eJearly and conclusively shown. |t

ix quite true that the Sunshine Amend-

ment sought and achieved more than fi-

nancizl disclosure Of public officials. It
deals with deterrence of eorruption and

conflicting interest. Subsection (€) is di-

rected toward curbing of so-called influ-

ence peddiing, by setting a limited lobby-

ing quarantine on former offieers for a

two-year period following their leaving

off- However, it was not general
quarantine, but it permitted uninhibited
lobbying in most areas without disclesure
of interests which might be conflicting.

The amendment is not a repeal, but 2

modification of those regulations, relax-

ing some requirements and imposing oth-

ers not previously made. | do not find

that the failure o State the relaxation of

the absolute limited han on lobbying has

rendered the substance inadequate to ex-

plain the chief purpose of the measure.
ld. & 9-10 (emphasis supplied). After eare-
ful deliberation, we find NO factual basis for
the trial eourt’s ruling and hold that he
reached the wreng conclusion and that his
order must be reversed.

1, 2] In order for a eourt to interfere
with the right of the people to vote on a
proposed constitutions! amendment the rec-
ord must show that the proposal is-clearly
and conclusively defective. Weber v.
Smathers, 338 S0.2d 819 (Fla.1976), disap-
proved on other grounds sub nom Floridians
Against Casino Takeover v. Le t's Help Flor-
ida 363 So2d 837 (Fal978). As previously
stated. section 101161 requires that the bal-
lot title and summary for a proposed consti-
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tutional anendment state in clear and un-
ambiguous language the chief purpose of
the measure. The requirement for pro-

posed congtitutional amendment ballots is

the same as for all balots, Le,,
that the voter should not be misled and
that he have an opportunity to know and
be on notice as te the propesition on
which he is to cast his vote. ... All that
the Condtitution requires or that the law
compels or ought 1o eompel is that the
voter have notiee of that which he must
decide.... What the law requires -is
that the ballet be fair
voter sufficiently tO enable him intelli-
gently 1o cgst hi5 ballot

Hill v. Milander, 72 So.2d 7%, 798 (Fia.1954)

(emphasis supplied).
[8] Simply put, the ballot must give the

voter fair potiee of tht decision he must,

make. Mizmi Dolphins, Ltd. v. Metropoli-
tan Dade County, 394 S0.2d 981 (Fls.1981).
We find that the propesed title and sub-
stance do not get out the chief purpose of
the amendment so as to give the electorate
fair notiee Of the actual change in subsec-
tion &e) wrought by SJR 1036 While the
wisdom of a proposed amendment is not a
matter for our review, We&r v. Smathers,
we are reminded that the “propesal of
amendments to the Constitution is a highly
important function of government, that
should be performed with the greatest cer-

tainty, efficieney, art and deliberation.”

Crawford v, Gilchrist, 64 Fla. 41, 54, 59 Sq.
963, 968 (1912)2 We peiterste that “law-
makers who are asked to eonsider constitu-
tional changes, and the people wbo are
asked to approve them, must be able to

2. The appellants quote J Roberts in dis
sent to Weber v. Smathers, 333 So2d at &24:
“Where an amendment is by Legislative Reso-
lution ,,. there jgre always public hearings,
committee studies. and public debate in devel-
oping the format of the proposgal.. " They
cnarge (nar (e iegasiature violatea me Vir{ues
of legislatively proposed amendments. as de-
scribed by Justice Roberts, by sing SIR
1035 on the next to the 1xst day of the segsion

“without prigr public notice, Wlthout opportu-
nity  for public input, without reference to legis-
lative committees for sudy, and with less than
five minutes of cleliberation and debate in each
chamber.” The trial court found SJR 1035 to

comprehend the sweep of each proposal
from a fair notifiestion in the proposition
itself that it is neither less nor mom exten-
sive than it appears 0 be.” Smathers V.
Smith, 338 So2d 825, 829 (Fla.1976).

[4] Section 8 embodjes four important
date concerns: The public's right to know
an official's interest, the deterrence of cor-
ruption and conflicting interest, the ere-
stion Of public confidence in state cofficials,
and assistance in detecting and prosecuting
officials who have violated the law, Plante
v. Gonzalez, 575 F2d 1119, 1134 (5th Cir.
1978), cert. denied, 439 U.S. 1129, 99 8.C
1047, 53 L.Ed.2d 90 (1979). Subsection 8(e)

was designed specifically to prevent those
who have plenary budgetary and statuto-
ry control over the affairs Of public agen-
cies from potential}y influencing ageney
decisions (or giving the appearance of
having an infivence) when they appear
before the agencies as eompensated advo-
cates fOr others.

Myers v. Hawkins 362 So.2d 926, 930 (Fla_

1978)3 As i t stands, subsection §(e) pre-

cludes |obbying a former bedy or ageney for
two years after an affected person leaves
office The ballot summary negiects to ad-
vise the public that there is presently a
compl ete two-year ban on lobbying before
one's agency and, while it does reguire the
filing of financial disclosure before anyone
may appear before amy agency for the two
years after leaving office, the amendment's
chief effect is to abolish the present twe-
year total prohibition. Although the sum-

mary indicates that the amendment is a

restriction on one' s lobbying activities, the

have been properly passed, and WC do not dis-
turb that finding

. We note the house debate where Representa.

tin Batchelor made an eloguent piea for not
passing the jeint resolution, reminding his col-
leagues of the public's interest in  the Sunshine
Amendment and warning them about the im-
portance of appearances. Transcript of Tape
of House Debate on SJR 1035. Mar. 17, 1982, at
3-4. In response Representative Richmond
stared that the Jegislature was more concerned
with righting wrongs than with ®  ppwnces.
Id. & 4.
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amendment actually gives incumbent office
holders. upon filing a financial disclosure
statement. a right te immediately mm-
mence lobbying before their former agen-
cies which is presently precluded.” The
problem, therefore, lies not with what the
summary says, but, rather. with what it
does not say.

Had SJR 1035 not been an amendment to
an existing provision. if it bad been a total-
ly new provision, its ballot summary and
title would probably have been permissible
The change to subsection 8(e) is a3 stated,
but the stated change is only incidental to
the true purpose and meaning of section 8
in its entrety. Public financia diselosure is
needed to assure the aceountability of state
officers and is the heart Of sectionB. But.
in subsection (€). seetion 8 alSO expresses
another vital coneern—the ban on lobbying.
The ballot summary fails to g-ive fair notice
of an exception tO @ present prohibition.

If the legislature feels that the present
prohibition agaINSt appearing before one's
former colleagues is wrong, it is appropriate
for that body to pass a joint reselution and
to ask the citizens to medify that prohibi-
tion. But such aebange must stand on its
own merits and not be disguised as some-
thing else The purpose of section 101.161
is to assure that the electorate is advised of
the true meaning, and ramifications, of an
amendment. A propesed amendment can-
not fly under false eolors; this one does.
The burden of informing the public should
not fall enly on the press and opponents of
the measure—the ballot title and summary
must do tbii

Fair notice in terms of a ballot summary
must be actual notice consisting Of a dear
and unambiguous explanation of the meas
ure' s chief purpose. The chief purpose of
SJR 1035 isto remove the twe-year ban on
lobbying by former legidators and elected
officers. The ballet summary, however,
does not adequately reflect that purpose
and, therefore, does not satisfy the require
ments of section 101.161. The Court must

4. We note that § 11.045, Fla.Stat. (1981). sats
requirements on those who would lobby the

act with extreme care, caution. and pe
straint before it removes a constitutional
amendment from the vote of the people
Nevertheless. it is clear and mnvincing te
us that the ballot language contained in
SIR 1035 is s¢ mideading to the public
mnoeming matarial changes to an existing
constitutional provision that this remedial
action must he taken. We therefore find
SIR 1085 invalid The trial court order i
reversed, and we order that the ballot eap-
tion and summary included in SIR 1035 be
stricken from the November 1982 genera
election ballot

It is SO ordered.
BI1:\IO MOTION FOR REHEARING WILL
ALLOWED.

ALDERMAN, €J., concurs.
BOYD, J., coneurs with an opinion

OVERTON, J., concurs with an opinion
with which McDONALD and EHRLICH,
JJ., coneur.

EHRLICH, J., coneurs with an opinion
with which ALDERMAN, €J,, and Me-
DONALD, J, econeur.

ADKINS, J, dints with an opinion.

BOYD, Justice, concurring specially.

Nothing in the government of this state
or nation is more important than amending
our state and federal constitutions The
law requires that before voting a citizen
must be able to lezrn from the proposed
question and explanation what the anticipa-
ted results will be.

In the proposed amendment considered
hero avoter would think alimitation is to
be placed upon legislators for the first time
to prohibit lobbying that body for two years
after leaving office and permitting it if
they file financial diselogure, In fact, the
present Florida Constitution prohibits Iob
bying the Legislature for two years after
leaving office. A person who may vote to
adopt the amendment for the purpose of

legislature itself.
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limiting lobbying by legislators will actualy
achieve directly opposite results in remov-
ing the present |obbying ban.

When questions are presented to voters
courts should not nmove such jsgues from
the ballot without compelling constitutional
reasons. | do not feel there is a lawful
basiste dissent and, with relu¢tanee, | con-
cur in the majority opinion to remove the
proposed amendment from the Novemper
1982 general election ballot

OVERTON, Justice, concurring specially.

| concur with the majority opinion and
agree that the ballot language econclusively
misleads the public concerning material
changes gontained in the proposed constitu-
tional amendment.

| am, however, concerned with the sub
stantial power this Court is exercising in
removing from the ballot a constitutional
amendment whick has been placed there by
the legislature of this state on a voteef 29
to 6 in the senate and 96 to 15 in the house.
Because of the defective ballot language,
the public is now prohibited from voting on
this amendment Infringing on the pee¢-
ple’s right to vote on an amendment is a
power this Court should use only where the
record clearly and convincingly establishes
that the public is being mided on materia
elements of the amendment It concerns
me that the public is being denied the op-
pottunity to vote because no process has
been established to gorrect misleading bal-
lot language in sufficient time to change
the language

To avoid future stuations in which this
Court may again have to exercise this ex-
traordinary power of striking an amend-
ment from the ballot due to misleading
balot language, the legidature and this
Court should devise a process whereby mis-
leading language ¢an be challenged and cm-
rected in sufficient timep alow avote on
the proposal.

Since our congtitution requires that
amendments and revisions be filed with the
secretary of state at least ninety days prior
{0 the designated election date, | suggest
that a process be established by the legisla-

ture to afford those who desire w chdlenge
the ballot language to be able to do so
within thirty days of the filing of the
amendment or-revision. This Court should
then create an expedited process whereby
such challenges can be settled within thiiy
days of the filing of the challenge Inthis
process a means should be provided for the
correction of defective ballot language so
that the election on the proposal may pro-
ceed. -

This Court should do everything possible
to cooperate in establishing such a process
% that we may eliminate the necessity for
this Court to again have to deny the people
a right to vote on the merits of a eonstitu-
tional proposition due to faulty ballot lan-
guage. The power to remove an amend-
ment or revision from the ballot is too great
to reside solely in the few members of this

McDONALD and EHRLICH, JJ., concur.

EHRLICH, Justice, concurring.

| join in the opinion of the Ceurt with
these additional comments.

Appellee in his brief says “[glranted,
there is a tradeoff, but in giving up the
total ban to lobby before their former agen-
cy for two years, the legislature has gained
something valuable in return.” Appeliee's
Brief at 12. (Emphasis supplied.) The bal-
lot summary aecurately describes one-half
of the “trade-off,” namely, that former of-
fice holders would be banned from lobbying
or representing someone before all state
bodies and agencies unless they file full
disclosures of their financial interests with
the Secretary of State. But by appellee’s
counsel's candid admission during oral argu-
ment, the ballot summary does not disclose
the other half of the “trade-off,” namely,
giving up the total ban to lobby before the
former agency for two yeats. The chief
purpose of the amendment is the “trade
off’ and the failure of the ballot summary
to state the full “trade-off™ is a failure to
comply with the mandatory requirements of
section 101161, Florida Statutes (1981), and
hence the ballot summary is fatally defec-
tive.




T T

158 Fla. 421 SOUTHERN REPORTER 2d SERIES

The same deficiency in the balot summa-
Iy causes it to be misleading. In my opin-
ion the proposed ballot summary is decep-
tive, because although it contains an abso-
lutely true statement. it omits te state a
material fact necessary in order to make
the statement made not mideading. If the
ballot summary had mntained the words
“and deletes from the Constitution the ab
solute ban against such representation dur-
ing such twe-year period,” or words to that
effect, the ballot summary would have fair-
ly complied with section 101161, Florida
Statutes (1981), and would not have been
misleading.

| do not intend to imply that the framers
of the joint resolution and those members
of the legislature Who voted for it inten-
tionally set out to mislead or deceive the
voters. That is undoubtedly not the ease,
Al | say is that the end result of their
well-intentioned  efforts was not in  oomph-
ance with section 101161, Florida Statutes
(1981).

Mr. Justiee Adkins ends hi dint with a
rousing clarion call that the people should
be allowed to vote on tbe propesal. | join
with him in the belief that the people ought
to be able to vote on amendments to their
congtitution. | differ with him in that |
believe that the mandate of the legidature

forth in the ballot summary. Although
there may be multiple purposes in the con-
dtitutional amendment, it would be imprac-
tical 1o list all the purposes; rather, it is the
chief purpose that must be stated, In the
origina Sunshine Amendment as passed by
the people, jts ‘ chief pyrpose” was finaneial
disclosure. It js not only reasonable, but
logica, to say that the “chief purpose” of
the proposed amendment is “financial dii
closure”  This gives “fair notice” that the
Sunshine Amendment is  being, changed,

We are required to uphold the action of
the legidature if there is any reasonable
theory On which it can be done.

The majority seems to ignore article I1.
section 3, Florida Constitution, whith pre-
hibits one branch of government from exer-
cising any powers appertaining to another,
unless expressly provided in the Constitu-
tion. The legidlature has full Rower to en-
&t measures such & section 101.161, Flori-
da Statutes (1981), to regulate the form of
the ballot; including the contents of sum
maries Of proposals f Or constitutional
change.

The mgjority opinion seems to impute
fraud and deceit to the legislature But all
the legislature is required to do, under its
statute, is give “fair notice” of the cOntants

expressed in section 101161, Florida Stat- Of the amendment The summary js not

utes (1981), was not complied with here for
the reasons expressed aboveand in the
Court’s Opinion, and hence the proposed
amendment should not be on the ballot
This by no means forecloses a future legis-
lature from submitting te the people the
proposed constitutional  amendment o long
18 the balot title and ballot substance eom-
ply with the statutory requirements,

ALDERMAN, €J., and McDONALD, J.,
coneur.

ADKINS, Justice, dissenting.

The only issue in this ease is whether the
languege of the eaption and substanee of
the proposed amendment meets the reguire-
ments of section 101.161, Florida Statutes.
This statutory provison only requires that
the “chief purpose of the measure” be set

chalenged for faling to provide details o
the proposed amendment In il v. Milan-
der, 72 So.2d 796 (Fia.1954), we held that
the whole proposal did not have to be print-
ed on the ballot. We also said that a pro-
posal need not be extensively explained in
the voting booth. Miami Delphins v. Metm
Dade conty, 394 So.2d 981.987 (Fla.1981).

Nor is the summary challenged because it
does not debate the merits of-both sides of
the issue. The challenge is restricted to the
theory that the ballet summary does not
provide tbe public far notioe of the repeal-
ing effect of the proposad amendment
But did it repeal or did it amend?

Section &(e) a5 it presently stands pmhib
its, for a period of two years following their
leaving office, members of the legisature
and statewide elected officers from lobby-
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ing or representing anyone for ecompensa-
tion before government bodies of which
they were a member. This was a very

limited ban. While a former legislator gored, | believe we should also approve the

would be banned presently from lobbying

lie See Jenkins v. State at 1362 If this
short dtatement was sufficient to give fair
notice of the amendment which we spon-

statement and summary prepared by the

before the legislature, he would not be jegigjatyre IN the jnetant case.

banned from lobbying or representing
someone hefore any other state body or
agency.

If the purpose of section 8(e) was to
prevent all influence peddling, it failed
from the start The individual was and till
is frae to peddle hi influence before any
other dtate body.

The proposed change brings former dtate
officials into line with the true intent Of the
Sunshine JAmendment. Instead of being
able to freely lobby in front of other state
agencies immediately after their vacation
of office, the former officeholders would be
banned from lobbying or representing
someone before any and all state bodies and
agencies wnless they file full disleosure of
their financial interests with the Secretary
of state.

The requirement of financial disclosure
by certain former elected officials is more
closdly attuned to the purpose of the Sun-
shine Amendment than is the present sec-
tion &e).

The burden is on the appellants to show
“on the record that the proposal is clearly
and conclusively defective’, a burden the
circuit court found the appellant had failed
to carry. Anyone can read the summary
and clearly know what the purpose of the
proposed amendment is. There are no hid-
den meanings or deceptive phrases.

At an election held March 1}, 1936, article
V, section 3 of the Florida Constitution
pertaining to the jurisdiction of thii Court
was substantially revised. What was sub-
mitted to the people for adoption was a
dtatement on the ballot which read “propos-
ing an amendment to the state congtitution
to modify the jurisdiction of the Supreme
Court”. See Jenkins v, State, 385 So.2d
1356. 1364 (Fla.1980). Just as here, the
substance of the amendment repealed some
of our jurisdietion. This proposed amend-
ment was adequately explained to the pub

Fair notice is not strietly [imited to the
ballot summary. Fair noticeean also be
shown by the gmeunt of information dis-
seminated to the general public Hill v
Milsnder.

It is important to note that when the
Sunshine Amendment was passed the “ex-
planation” emphasized that it provided a
constitutional mandate for full and public
disciosures of campaign finances and the
personal finances Of public officiale The
public was told that “the eornerstone of the
amendment iSthe provision requiring finan-
cial disclosure.”

How can it he said that it isnot fair
notice to state that *“financial disclosure”™ is
the main purpose of a proposed amend-
ment?

The legisature certainly has the ability
to prepare a summary that would not mis-
lead a person of average intellipence asto
the scope of the law and put that person on
notioe thereby causing him to inquire into
the body of the provision itsdf. They have
done 30. As a practical matter, the public
generally is now more familiar with the
contents and effect of this amendment than
any other which will be on the ballot.

The people should be allowed to vote on
the proposal.

——
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ble of repetition, yet evading review.'" |n
Weinstein v. Bradford, 423 U.S. 147. 96
S.Ct. 347, 46 L.Ed.2d 350 (1973) (per eu-
riam), the Supreme Court enlarged upon
this doctrine as construed in Sosna 1: lowa
419 U.S. at 399400, 95 8.Ct. at 557:
Sosna decided that in the absence of a
class action, the “capable of repetition,
yet evading review” doctrine was limited
to the Situation where two elements mm-
bined: (1) the challenged action wasin its
duration too short to be fully litigated
prior to its cessation or expiraion. and (2)
then! was a reasonable expectation that
the same complaining party would be
subjected to the same action &gaiR.

Weinstein v. Bradford, 423 U.S. at 149. 96
8.Ct. at 349. Both of the criteria above are
satisfied in the present ¢ase. The represen-
tation €lection was over before the district
court eould reach the merits of the State’'s
challenge to the NLRB order directing the
election, and, given the breadth of the
Board's assertion oOf jurisdiction, there is
certainly a reasonable expectation that the
State's alleged interest in the jai alai indus-
try will be threatened by such ordersin the
future. In Super Tire Enagineering Co. v.
McCorkle, 416 U.S. 115, 94 S.Ct. 1694, 40
L.Ed.2d 1 (1974). the supreme Court held
that the “capable Of repetition, yet evading
review” exception to the mootness doctrine
applied where an employer challenged state
regulations according benefits to striking
workers even though the particular strike
that gave rise to the action had ended.
Here. as in Super Tire, “the challenged
governmental activity . is not con-
tingent. has not @  vapomti or diszppeared.
and, by its continuing and brooding pres-
ence, casts What may well be a substantial
adverse effect on the interests of the peti-
tioning parries” Id. at 122, 94 §Ct at
1698.

[6) The argument that this exception is
inapplicable is that in the present case the
NLRB's assertion of jurisdiction and order-
ing of elections will not necessarily “evade
1. Se Baire v, Grevhound Corp. 376 U.S. 473.

&4 5.Cu 894, 11 LEdA2d 849 (1964); Leedom v
Kyne, 358 us. 184, 79 S.CL 1803 L-Ed2d 210

review” in the future. There would ke no
question Of moothess if the issues were eon-
sidered following a union victory in a repre-
sentation election. Nevertheless. the possi-
bility of a future union wictory does not
requite the jai alai industry and the State
to undergo the expense and disruption of
conceivably repeated representation elec-
tions before they are permitted to raise the
preliminary question of the NLRB's juris-
diction.

Accordingly. we reverse and remand to
the district court for itS eonsideration of the
issue of the peviewability of the Board's
actions,” about which we intimate no opin-
ion. If the court finds that the State's
¢laim is presently reviewable, it should then
consider the merits of the request for de-
claratory reiief.

REVERSED and REMANDED WITH
INSTRUCTIONS.

Oscar HAUBEN, Plaintiff-Appellant,
v.
W, Clayton HARMON. Robert K. Harmon,
Jr. and Cypress Gardens Realty and In-
surance. Ine. Defendants-Appeliees.

No. 7i-1768.

United States Court Of Appeals,
Fifth Circuit.
Nov, 2. 1979.

Rehearing Denied Dec. 12, 1979.

Purchaser brought action against ven-
dors and broker seeking resciasion of con-
tract for sale Of real estate, and defendants
filed counterclaim The United States Dis
triet Court for the Middle District of Fleri-
da. Joseph P. Wiilson, J., Sitting by designa-
tion, entered judgment for defendants. and

(1958): Boire v, Miami Herald, 343 F2d 17 (Sth
Cir. 19651. cery. demed, 382 U.S. 624. 66 S.Ct.
56. 15 LEd 2d 70 (1965).
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plaintiffs appealed. The Court of Appeals,
Simpson, Circuit Judge. heid that: (1) ven-
dors' nondisclosure oi state’s possible ¢on-
demnation interest in subject property did
not give purchaser the right to rescind ¢on-
tract, since the information was not “mate-
rial” under Florida law. because of its spec-
ulative nature at time of e.tecution of con-
tract, and (2) where vendors filed timely
motion to alter or amend judgment. and at
court's direction, vendors subsequently re-

o
N
—_

5. Fraud =18, 64(4)

d fact is “material” if. but for the
alleged nondisclosure or misrepresentation,
the complaining party would not have €=
tered into the transaction; furthermere, the
issue of materiality of alleged nondisclosure
or misrepresentation is a question of fact
under Florida law.

See publication Words and Phrases
for other judicial constructions ind

definitions.

iiied the motion more than ten days after § Fraud e=18

entry of judgment. the motion to amend
was timely, despite fact that more than ten
davs elapsed between entry of judgment
and tht refiling oi the motion.

Affirmed.

Under Florida law, mere statements of
possibilities do not generally constitute
faise statements of material facts; similar-
7. a failure to disclose mere possibilities
cannot be a failure to disciose material

Godbold, Circuit Judge, dissented and faets.

filed  opinion.

1. Fraud ¢=3

Generally, in order to establish cause of
action in fraud under Florida law. plaintiff
must establish :hat defendant knowingly
made false statement concerning material
facts, that defendant intended that plaintiff

7. Contracts #=246
A modifieation to existing eontract con-
stitutes a new contract.

8. Contracts o=24§

Although contract may be modified,
general rule is that original contract stays
in fom except as modified.

rely on the statement, that the plaintiff 9 Vendor and Purchaser =33

relied upon the statement, and plaintiff was
damaged as a resuit of that reliance.

2. Contracts #=%(3)

Under ¢erin circumstances, an inno-
cent misrepresentation of a materal fact.
relied on co another party’s detriment. is
grounds for rescission of contract.

3. Contracts ==34(8)

A nondisclosure of material facts as
well as an overt misrepresentation ¢an con-
stitutt fraud justifying reseission of con-
tract,

4. Fraud =17, 30

Affirmative duty to disclose exists in
Florida only if there is fiduciary relation-
ship between panies or the faews are solely
within knowledge of representor or some
trick has been employed to prevent inde-

Vendors neondisclosure of state's possis
ble condemnation interest in subject proper-
ty did not give purchaser tht right to re-
scind contract. since the information was
not “material” under Florida law. because
of jts speculative nature at time of exegu-

tion of contract.

10. Vendor and Purchaser =34, 202

Under doctrine of equitable converson.
purchaser of realty becomes seized Of bent
ficial title to property upon execution of
contract of sale; vendor carries burden of
Joss before execution contract, and purcias-
er carries burden of loas after execution of
contract.

11. Federal Civil Procedure a=23558

Where vendor filed timely motion to
alter or amend judgment, and at court's

pendent investigation by representeeplirection. vendor subsequently refiled the

fraud is not presumed. but burden of proof
lies on party elaiming to have been defraud-

ed.

motion mere than ten days aittr the efitry
of judgment, the motion to amend wis
timely, despite fact that more than ten days

i

1]




922 605 FEDERAL REPORTER. 2d SERIES

elapsed between entry of judgment and the
refiling of the motion. Fed.Rules Civ.Proc

rue 5%ej, 28 USCA.

Thomas A. Clark, Emily W. Lawyer, C.
Timothy Corepran, |11, Fia,, for
plaintiff-appeliant.

Roy C. Summerlin, Harry E. King. Win.
ter Haven, Fla, for defendants-appellees.

Appeal from the United States District
Court for the Middle Distriet of Fiorida.

Before GODBOLD, SIMPSON and RO-
NEY, Circuit Judges.

SIMPSON, Ciiuit Judge:

This diversity action was brough: in the
district court by appellant buver, Qscar

Hauben, against the sellers, W. Clayton |

Harmon and Robert K. Harmon. snd the
broker, Cypress Gardens Realty & Insur-
anee, Inc. seeking reseission of a land sde
eontract ON the grounds Of fraud. misrepre-
sentation and concealment. Title 2%, U.S.C.
Section 1332 The sellers counerclaimed
seeking damages for breach of contract
The broker counterclaimed for its commis-
sion.

The trial eourt initially entered judgment
for the sellers on their gounterelaim in the
amount of $83,400.00 and ordered that the
broker's eommission be paid from the judg-
ment The parties filed various post-trial
motions. All were denied exeept the sell-
ers' Rule 59(¢) motion that the broker's
commission be paid in addition to and not
out of the $83,400.00 judgment in favor of
sellers, F.RCiv.P. 58(e). The court post-
poned hearing on this motion until asubse-
quent date. Later tht parties entered into
a sdtlement agreement in which the broker
agread to accept $10,000.00 in full pavment
of its elaim for commission. After hearing
argument Of epunsel on the séller’s Rule
5%e) motion, the court approved the settle-
ment Of the broker's claim, dismissed the
broker fmm further proceedings, and
granted sellers motion by increasing the
gross judgment in favor of the seliers by
$10,000.00, the amount of the agreed settle-

------f----‘

ment of the broker’s claim. The buyer ag-
peals from the judgment contending (1)
that the distriet eourt erred in holding the
buyer was not tntitltd to rescind, and (2)
that the district court lacked jurisdiction to
hear the sellers Rule 5%(e) motion. we
find these contentions without merit and
affirm.

On May 181973 the buyer entered into a
land sale contract with the sellers to pur-
chase &34 acres of land in kke County,
Florida, bounded on the south by the With«
lacoochee River, for $717.240.00, a price of
$860.00 per acre. The contract provided
that the purchase price included all oil and
minera rights. The land is partially locat-
td within tht Southwest Florida Water
Management District (the District) and the
Green Swamp Flood Detention Area and is
consequently subject to condemnation by
the State of Florida for the flood control
project The Green Swamp Floed Deten-
tion Area is part of aflood esntrol project
the purpose of which is the avoidance of
flood conditions by impounding water for a
period o aliow rivers feeding out Of the
area time to esmplete loca drainage. The
central controversy in this appeal is wheth-
e the sellers’ non-disclosure of the State's
possible condemnation intarest in the prop
erty gave the buyer the right to rescind the
contract.

The seliers "did not disclose that a sub
stantial portion Of the property lies within
the Gmn Swamp Fiood Detention Area.
The distriet court held that this information
was not material because the state had peri-
odicallv and intermittently acquired land in
the area for some 35 years, and it was pure
speculation whether this or any other piece
of praperty might ever be condemned. Al-
though at trial the buyer argued that tht
sellers had misrepresented that the land
was high and dry and suitable for residen.
tial development, the evidence did not es.
tablish that the land was not as represent-
ed.

About two weeks before entering into the
sales agreement the sellers visited the Dis-
tzict office on May 3, 1973 and discussed the
District’s intentions concerning tbe proper-
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ty. This visit was followed by a telephone
call from one of the sellers to the District.
The sdllers did not disclose any of tbe infor-
mation received &s a resuit of the visit or
telephone ¢all to either the buyer or the
broker. However. the trial court found the
failure to diselose this information was not
a eoncealment Of a material fact justifying
rescission because the sellers did not receive
any definite information as a pegylt of the
visit or the phone call.

Before executing the contract the buyer
physically inspected the property on two
oceasions. Neither the sellers nor the bro-
ker attempted to forestall an indenendent
inquiry into the character and eireumstanc-

sellers had several communications with the
Distriet concerning the Distriet's plans with
regard to the property. In one letter the
District indicated that it might need 70-
75% of the property, that after obtaining
appraisals it would be in a position to nego-
tiate for the property, and that if negotia-
tions failed it might institute condemnation
proceedings. The district court faund that
the failure to_disclose information learned
from communications with the District af-
ter execution of the origina contract but
befor e execution of the addenda was not a
nondisclosure justifying reseission of the
contract because the sallers did not learn
that the District definitely planned io con-

&5 surrounding the property. In fact, thedCMNTNE property until two months after

broker encouraged the buyer to do so by
giving him the telephone number of the
local zoning board and sugpesting that he
call it The buyer isacapable and Xperi-
o EI M2 businessman,unlikelytorelyblindly
on any of the sellers' representations.

In the late summer of 1973 atitle seareh
revealed an outstanding Yieth interest in the
minera rights not owned by the sellers.
Because the sellers would not be able to
convey all mineral rights. the buyer threat-
ened to rescind. The sellers attempted to
return his $20,000.00 depasit, but the buyer
refused to accept it On November 19.
1973, the buyer and the sellers executed an
addenda to the May 3 contract which stated
that the parties disputed whether the origi-
na! contract required the sellers to deliver
all the mineral rights or only those mineral
rights owned by the sellers. Under the
addenda, the buyer agreed 1o forege his
possible right to rescind in return for the
sellers’ agreement to institute a partition
action to aequire the outstanding mineral
nghts. The partition action was eom-
menced, and by August of 1974 the sellers
reached an agreement with the eowners of
the outstanding mineral rights to purchase
that interest. By the terms of the addenda
the original contract otherwise remained
“in full force and effect, unaltered and un-
modified.”

Between the execution of the eoriginal
contract and execution of the addenda. the

—

execution Of the addenda. Until then. said
the court, it was pure speculation whether
the property would be condemned. A con-
demnation suit was filed by tbe Distriet on
June 24, 1974 and was voluntarily dismissed
by the Digtrict in September of 1975.

Upon learning of the prospective condem-
nation the buyer swed for reseission of the
contract. The sellers and the broker coun-
terclaimed. The district court found that
the buyer was’ not entitied to rescind,
Judgiment was entered in favor of the sell-
ers and the broker on their respective coun-
terclaims. It is from this judgment that
the buyer appedls.

+ [ 1,2] Generally, in order to establish a
cause of action in fraud under Florida law,
a plaintiff must establish that: (a) the de-
fendant knowingly made a false statement
coneerning a material fact; (b) the defend-
ant intended that the plaintiff rely on the
statement; (c) the plaintiff relied upon the
statement; and (d) the plaintiff was dam-

aged gg a result of that reliance. See, for .

example, Ball v. Bali, 160 Fla 601, 609, 36
So.2d 172. 177 (148); Sutton ¥, Gulf Life
Ins. Co.. 138 Fla. 692 693. 189 So. 828. 829
(1939); Nixon v. Temple Terrace Estates,
Inc., 97 Fla. 392. 397. 121 So. 473, 477
(1929); 14 FlaJur, Fraud and Deceit § 9.
Under certain cireumstanees, an innocent
misrepresentation Of a material fact, relied
on to another party’s detriment. is grounds
for rescission of acontract Rebsen Link &
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Co. V. Leedy Wheeler & Co., 154 Fla. 596,
616. 18 So.2d 523, 533 (1%4). Langiey v.
Irons Land & Development Ce., 94 Fia,
1010, 1017, 114 So. 769, 771 (1927). This
exception 10 the requirement that know}-
edge and intent to defraud be proven ap-
pears t0 rest on two logica grounds. First,
even an innocent maker of a false state-
ment should not be allowed to profit at the
expense of an innocent party. Seeond, a
deceived party should not be bound to a
contract gimply because he cannot prove the
representor knew the statements were false
when made. Robson Link & Co., supra, 18
S0.24 at 333,

[3) The faets of the instant case differ
from the typical fraud or misrepresentation
cause of action because here there were no
affirmative misrepresentations.  Instead
the buyer claims the sellers failed to dis
¢lose material facts concerning possible fu-
ture condemnation. A nondisclosure of a
materia fact as well as an overt misrepre-
sentation can eonstitute fraud justifying re
scission Of a contract E. g. Rebson Link &
Co., suprs, 18 5024 at §32: Hirschman v.
Hodges. 0'Hara & Russell Co., 59 Fla517,
527, 51 So. 330, 35¢ (1910); 14 FlaJur.
Fraud and Deceit § 27. However the Su-
preme Court of Florida has stated that al-
though nondisclosure of a materia fact map
be grounds for relief.

where the facts lie equally open to the
vendor and vendee with equal opportuni-
ty of examination. and the vendee under-
takes to examine for himsalf, without
relying upon the vendor's dtatement, it is
no evidence of fraud that the vendor
knew faets not known to the vendee and
does not make them known to him.

Stephens v, Orman, 10 Fla. 9. 8687 (1862);
see also Hirschman v. Hodges, O'Hara &
Russell Co.. supra, 51 So. at 554; Rebson
Link & Co., supra, 18 So.2d at 531. The:
record in this case indicates that the buyer\
and sellers apparently had equivalent access
to the iniormarion concerning the property.

1. Biscavne Blvd. Properues. Inc v. Graham. 6.5
50.2d 656. 859 (Fla.1953): 14 Fla. Jur Fraud and
Decest § 88 Brscavne Blvd, Properues. Inc..
the only Flonda tase which approached this
quesuon, does not clearly state that materalny

N R —

that the buyer did not rely on the sellers’
representations, and that the buyer did con-
duct an investigation of his own.

[4] Additionally, an affirmative duty to
disclose exists in Florida only if there is a
fiduciary relationship between the parties
or the facts ate solely within the knowledge
of the representor or some tick has been
employed to prevent an independent inves-
tigation by the representee. Ramel v. Cha-
sebrook Construction Co., Inmc., 135 So.2d
876, 882 (Fla.App.1962). Fraud is not pre-
sumed; the burden of proof lies on the
party claiming to have been defrauded.
Barrett v. Quesnel, 90 $0.2d 706 (Fla.1956).
With these basic principles of Florida law in
mind, we proceed to the buyer's assign-
ments of error.

5] The sdllers did not disciose that a
substantial portion of the preperty sold lies
within the Green Swamp Flood Detention
Area. While that name may sound fore-
boding, the evidence at trial did not show
that the preperty within this area is flooded
or othewise unsuitable for residentia, com-
merciad or other normal uses. Froperty
within the area iS pessibly subject to con-
demnation by the state. However. the
Green Swamp Food Detention Area covers
more than fifty square miles. The state's
condemnation activities in the area have
been continuing off and on for more than
three decades. It isthus a matter oi specu-
lation whether any one piece of propert)
within this area may ever be condemned.
A fact is material if but for the dleged
non&closure or misrepresentation the
complaining party would not have entered
into the transaction. E g, Motmis v. In-
graffia, 154 Fla. 432, 437, 18 5024 1, 3
(1844); Gn at American Insurance Co. V.
Suarez, 92 Fla. 24, 29-30, 109 So. 299, 301
(1926). Furthermore the issue of materiali-
ty of an alleged nondisclosure or misrepre-
sentation appears to be a question of fact
under Florida law.” Considering the tenu-

% @ queshgn Of tfact, but it 15 cited by Flonds

Jurisprudence 35 SURPOTUNE s u c h 3 Proposi-

1on, The Flonda test for matenahty In this
t¥pe case 15 whether, but fOr the non-disclosure
O r mMusreprescniation. t h e complamung pany
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ous and speculative effect of part of the
land sold being partially within the Green
Swamp Flood Detention Ares, we agree
with the district ¢ourt’s determination that
this information Was not material under
Florida law.

[61 The buyer also claims that the infor-
mation peceived by the sellers 28 a result of
the May 3. 1973 meeting and the May 18,
1973 telephone conversation with the Dis-
triet was more specific information which
was material and should have been dis
closed. The district court found that the
sellers received no definitive information 3s
a result of the meeting and the telephone
conversation and that therefore the infor-
mation was not material. tinder Florida
law, men statements of possibilities do not
generally constitute false statements of mo-
t&al facts. Sutton, supra, 189 So. at 8%29;
Greenbery v. Berger, 46 So2d 609. 610:
(F12.1850), Farnkam v. Blount, 132 Fia. 208,
218, 11 So2d 785, 790 (1942, 14 FlaJur.
Fraud and Deceit § 13. Similarly, a failure
to disclose mere possibilities ¢annot be a
failure to disclose material facts.

[7,8] The bupr argues that even if the
sellers had ns definitive information prior
to the exgeution of the original contract,
they kad such information. which should
hav+ been disclosed, prior to entering the
Nevember 18. 1973 addenda W the con-
1act? However the district court found
that it was not until two months after
execution of the addenda that the sellers
learned the Diitrict actually planned to ac-
quire the property thmugh condemnation
and that before that time the possibility of

would net have entered into the transucuion.
Moms v, Ingraffia, supra. 18 $02d at 3. Great
American Insurance CO. v. Suarez, supra. 109
so. at 301. Considenng the Florida test of
mateniality, t IS evident that it 15 the funcuon
of the tner of fact to weigh the evidence and
determine whethet the party would have en-
tered the transacuon even if the information
had been disclosed,

2. Appellant buyer symmanly conciuaes, with:
out supporung awthority, that the addendz 1o
the ¢ontract constituied 3 NEW coniract which
required full dysclosure of all materal tact Con-
cerning the ongial contract, even those facts
having little, if anvtrung. 10 do with the adden-

condemnation was speculative. In view Of
this factual determination, the district court
was amply justified in holding that this
information was not material because of its
speculative nature.

[9] In his efforts to establish the non-
disclosed information &8 mnwrial, the buyer
citss several Florida opinions which hold
that the pendeney of condemnation pro-
ceedings at the time of execution of a con-
tract constitutes a defect in title and is
grounds for reseission of the tpntract
Walton Land & Timber Co.v. Long, 135
Fla. 843, 185 So. 839 (1989); Westerlind v.
Dehon, 326 $0.2d 24 (frApp.1976). As the
distriet judge explained in his opinion, these
cases do pot apply to the facts of the in-
stant ¢ase because in each of them tbe
condemnation action was filed before the
execution of the contract

{10} After finding that there had been
no misrepresentation or non-disclosure of
materia) facts, the district court correctly
applied the doetrine of equitable conversion
as taught by the case of Arko Eaterprises,
Inc v. Wood, 185 S0.24 734 (Fla.App.1966).
Under the doctrine of equitable converaion
a purchaser of realty becomes seized of
beneficial title to the property upon execu-
tion of the eontract of sale. Id. at 736.
The vendor carries the burden of loss before
execution oi the contract and the vendee
carries the burden of loss after execution of
the contract Arko applied ihe doctrine of
equitable conversion and held that condem-
nation of real property after execution of
the contract and before conveyance of legal
title was not a ground for reseission and

da transacuiion. Certainly a modification to an
exssung contract constitutes 2 new contraet. 7
Fla.Jur. Contracts §169. Although e centract
may be medified. the general rule 15 that the
omnginal CONtrAC stays in force except 35 modi-
fied. 17 Am.Jur2d Conwacts § 459. No Fleri-
da case has addressed the 1ssue of whether 3
pany |5 required 1o disclose gvenls occumng
aher execution Of ap onginal gontract which
have flirde of anvitung to da with subsequent
modificauon t0 the contragh. SNt we have
determuned that (he information sellers gained
afier o I eo0Ngf ¢ onginal CORIract was not
matenal, we pneed nor decrde this 1ssud.

——
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that the buyer was entitled to the condem-

initially filed the motion within the ten day

nation award in place of the land. Id. a period. The district court merely delayed /

740. Although events short of actual eon-
demnation may, in the proper circumstanc-
es, be grounds for rescission, the instant
record don not establish such events.

The buyer aiso asserts that the district
court improperly considerad the subseguent
dismissa] of the condemnation suit This
aasertion is without merit It is clear from
the district court opinion that the district
judge mentioned the dismissal in passing
without eonsidering it in his decision.

[11] Finally. the buyer argues the dis-.
triet court lacked jurisdiction to grant the

ruling on the tigmely motion ual it could |
hear argument of counsal. !
The judgment appealed fmm was eorrect.
Itis
AFFIRMED.

GODBOLD, Circuit Judge, dissenting:

| would reverse.

The majority read the district eourt opin-
ion as holding; (1) Prior to execution of the
original enmtraet and execution of the “ad-
denda” the possibility of eondemnation Of
the land was SO speculative and uncertain

sellers’ Rule 58{e) motion to assessthe bro- . o0 failure by the sellers to disclose this

ker's cOmmission against the buyer rather-
than requiring it to be paid from the judg-
ment in favor of the sellers, Originaly the
district court entered judgment for the sell-
ers for $83.400.00 and directed that the
$50,040.00 bmker's eommission be paid from
that amount All parties thereafter filed
various timely post-trizl motions. All mo-
tions were denied except the sellers’ Rule
59(e) motion. The district judge directed:
However, with respect to the allega-
tions in Paragraph 1 of the Harmon mo-
tion filed Qetober 6, 1976, counsel will be
heard at Tamps on a motion to alter or
amend that portion of the Opinion and
Judgment under Rule 58e), providing
such a motion is filed within 10 days of
the notice of this Order by the Clerk. as |
will be sitting again at Tampa from Feb~
ruary 14, 1877, through March 4. 1877

App. a 189.

On the court's direction, the sellers refiled
the motion which was subsequently grant-
ed. The buyer argues the diitict court
lacked jurisdiction to hear the motion be-
-use more than ten days had elapsed from
the time of entry-of the judgment until &he
sellers filed the motion for the second time.
The Federal Rules of Civil Procedure re-
quire 4 motion to alter or amend a judg-
ment to be served not later than ten days
after entry of judgment. F.R.Civ.P. 59(e),
The ten day limit cannot be enlarged by the
court. F.RCiv.P. &b). The district cour:
did not offend these rules as the sellers

possibility was not concealment of a ma& -
al fact; (2) It was not until two months
after execution Of the addenda. when the
seliers learned that the flood control disuriet
“defiritely planned to condemn the proper-
ty,” that the pessibility of condemnation
was anything more than “pure speculation.”

As the magjority opinion notes, in Florida
matter is material when. if therepresentee
had &en 1eold of it. he would not have
entered iNto the contract Morris v. Ingraf-
fiz. 18 50.2d 1, 3 (Fla.1944).

In considering materiality. the majority
opinion looks first at generalized info;ma-
tion about the distriet and its history of
condemnation, and second at particular i
formation obtained by the sdlers between
May 3 and May 17. Each prong. they con-
clude. does not rise to the jevel of materiali-
ty. The original contract was signed May
18, 1973. The district court found:

From the evidence presented, the Har-

mon brothers knew prior to executing the

May 18, 3973. contract that a substantial

portion of their property was within the

Green Swamp Detention Area and sub-

ject to possible future condemnation.
Obviously a seller is not required o cal the
buyer’s attention to the existence of agen-
eral governmental power of eminent de-
main. | agree with the majority that the
location of land in awater district that has
power to condemn did not alone move this
case high enough up the scale to reach the

-
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level of materiality. nor did the history of
condemnation activities in the area over the
past three decages. But somewhere up the
scale the possibility of condemnation be-
comes Sufficiently high that, if know to
the seller. he must reved it. because it is a
fact that, in &l good sense, would cause the
putative buyer to decline to enter into the
transaction. There iS N0 magic in the fact
that the unrevealed subject matter relates
to the governmental power to condemn.
No court would hesitate Over a case where,
for example, before acontraget for the sale
of land is signed woday, the seller knows
that suit papersto condemn the land have
been prepared and signed and will be filed
tomorrow. The ordinary buyer does not
intend to buy a condemnation suit which
brings with it frustrations, delays, expense,
attorney fees, the risk of not receiving a
fair award, and the possibility that plans
for use or development must be changed
because Of alterations in size, contour or
accessibility of the land.

What moves this ease up the scale and
satisfies materiality iS not the generalized
kind of information that tbt district court
and the magjority describe but the activities
of the sdlers during May 1973. which dem-
onstrate that they considered the possibility
of eondemnation highly materia. The dis-
trict court was inexplicably gentle. and this
court inexplieably silent. about what oc-
curred. The district court found that the

1. Persons with inside information or expertise
may buy in anucipauon of profiting from con-
demnation, but there is no evidence that the
plaintiff was such a buyer.

2, AM42:

Q. All right sir. At the ume that vou and
vour brother executed that contrac:. did
you have any knowiedge that the land was
subject to a possible condemnauon suit?

A. None whatsoever,

A.B4-83

Q. Forgrve meif it's repettive, but on the date

of May 15. 1973. when you entered into the
contract with Mr. Hauben. you digr t have
any nouce that this propeny would possi-
bly be condemned by SFWMD?

No.

You didn't have any notite or knowieage
that SFWMD might be tn any way mterest-
ed 10 the propery?

o>

sellers, the Harmons, visited the offiee of
the flood district gp May 3, They did not
go to talk about foptball Or because they
Were interested iN condemnation &% an ab-
stract subject Of intellectual interest They
were not in pursuit of information about
land in general, or overall condemnation
policies. or of my other irrelevant informa-
tion. They went to got information about
the extent to which the particular land here
involved was below the mean annual flood
elevation and was therefore Subject to con-
demnation by the district Let us look at
the record.

Clayton Harmon testified that before
May* 18 he had no knowledge that the land
was subject to possible condemnation suit,*
had no contact with tht flood control dis-
trict? and in fact had never heard of the
district’ He wstified that he “disclaim{ed)
any knowledge [prior to May 18] about the
District and about the fact that the District
might be interested in acquiring this prop
eny.” (A.43). He placed his first and only
trip to the district office as eccurring after
the contract with plaintiff was signed
(A.85). The nature of the conversation that
occurred was “To see exactly where they
planned on putting this flood control area.”
(A.87). The person with whom they [the
Harmons] talked showed them a map that
included same Of the property involved in
this litigation and showed them a curve on

it (A.87).

A, No.
To the same effect, see A.90-51.

3. A43:

Q. Had you had my contact with the South-
west Florida Water Management Distnct

0" Or pnor 1o May 18th, 19737
A. No. none to MY knowiedge.
. . . . R

A.B3:

Q In other words. &t no lime befors May 18,
1973, had you had any discussions with
anybody connected with the SFWMD that
this |aNd gught possibly be condemned?

A. No.

4. A4
Q All nght, Had you heard of thar entity—
we'll cail i1 the Distnct or SFWMD. if we
might==on May 18th, 1973?
No.

-
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Q. And showing you that curve on the
map Meant that they were contem-
plating condemning it?

A. Right

A.87. Clayton Harmon asked why the land
was being condemned, and the person with
whom they taked explained (A.B87-88).

Robert Harmon testified that, before

May 18, he had no knowledge of possible
condemnation® knew nothing about pessibie
flood control ¢ and made no trip to the
distriet office.” He testified that his only
visit to the district office was after May 18
(A.93).

Plaintiff introduced the following memo

from the files of the district:

May 7, 1973

MEMORANDUM

TO: ROBERT WATSON, DIRECTOR,
REAL ESTATE DIVISION

THROUGH: DONALD R FEASTER,
ACTING EXECUTIVE DIRECTOR

FROM: JAMES A. MANN, ACTING
DIRECTOR, WATER RESOURCES
DIVISION

SUBJECT: THE HARMON BROTHERY
GREEN SWAMP FDA

Robert and Clayton Harmon were in the

office Thursday, May 3rd to discuss their

acreage (see attached map) which is par-
tially within the Green Swamp FDA.

Would you kindly get-intouch with them

to diseunss our land aequisition intentions

for their property within the FDA. They
wish to develop (residentid) their proper-
ty or sell to development interests.

They have asked for a determination of

the mean annual fieed on their holdings.

Maleolm Johnson will be determining this

and it will be forwarded by letter about

wo weeks hence.

JAM:Ir

5. A46’

Al the ume of the sale of thys land
to Mr. Hauben. you did not tell him about
any posstbie condemnation of ths proper-
tv. did vou?

A. | dida't know anything about g,

6. A46~47.
Q Md did vou rt!! him [plantiff] anvthung
about possible fiood CONtrol?

Attachment

Attached to the memo was asket¢h map of
the Harmons' property including that in
question in this ease.

In oral testimony, James A. Mann. the
director of the district, explained that the
mean annuat flood elevation is the physical
limit to the jurisdiction of the distriet's
development authority. With his recollec-
tion refreshed by the May 7 memorandum,
Mann testified (A.51):

Q. And does the memorandum refresh
your memory as to the subject mat-
ter of the eonversation that you and
the Harmons had on that occasion?

A. Yes. The memorandum talks about
property Which they diseussed with
me at that time which was partially
in the Green Swamp Flood Detention
Area, pan of the Four River Basins
Florida Flead Control Project which
the District is active in ephstruction
along with the Corps of Engineers.

And I’'m requesting of Mr. Watson
that he get in touch with the Har-
mon brothers to discuss our land ac-
quisition intentions of their property,
which | indicated was partially with-
in the Flood Detention Area. And
aso | indicated that they wished to
develop paren residential ¢lose-paren
their properties to sell or to sell to
development interests: and that they
had asked my office and the men
who had been working for me to
make a determination of the mean
annua flood elevation on their prop-
erties.

And 1 indicated that we would be
forwarding that -information on the

A. No sir. | didnt know anything about il.

7. h.4T:

Q. IU's vour tesumony that vou did not make
this tnp to Brooksville before thus contract
was signed on May 18, 19732
Mo sir.

That's vour tesumony?
Yes sar,

O
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flood elevations to them within about
two weeks time.

And later he testified further (AS):

Q. And in discussing what was land ae-
quisition intentions, was the possibili-
ty of the District aequiring the land
discussed with tht two Mr. Harmons?

A. Yes, | believe that therewss in ¢on-
pection With our flood detention area
land acquisition for water storage

purpases.

A ietter from Mann to Clayton Harmon
dated May 2 sheds additional light on
events that oceurred before the signing of
the contract. it said:

An analysis of the date of the U.S. Geo-

logical Survey Gaging Shtion on the

Withlacoochee River near Eva shows that

the mean annual flood state at State

Road 33 is approximately 110 feet mean

sea level. The mean annual flood eceurs

on the average of every.233 years. Ree-
ords have been collected at this station
since 1958, From thisanalysis it appears
that about 90% of the property as out-
lined ON the attached Map would be un-
der water during the mean annua flood.

As indicated to you by phone, Mr. Robert

Watson of the Southwest Florida Water

Management District, Real Estate Divi-

sion, will bein contact with you in the

near future
Telephone company records disclosed that
there had &en g long-distance ealt fmm the
Harmons' office in Winter Haven. Florida,
to the digrict's office in Brooksville, Flori-
da, on May 17, one day before the contract
was signed.” Mann testified that, in such a
telephone eall on May 17, Harmon would
have understood that Watson would bein
touch with him (Harmon) “to discusthe
possibility of the District acquiring all or
parts of the land holdings which he original-
ly discussed with mein the office on May
3rd”
8. Ropen Marmon demed making the call shown

by the records and attempied {p explam jf on

the basis there were “ a lot o f people” in his
office who could have made il and other people

Qs F2dm2?

In view of the documentary evidence and
the oral testimony | have described, the
district eourt could hardly accept as eredible
the Harmons' testimony. And it did not.
It rejected their testimony and found that
they did wvisit the district office on May 3.
But it found that what they learned thtn,
and learned later before the addenda was
signed, was not sufficiently “ definitive” to
cause the information to be material. This
focus upon the uncertain nature of what
the Harmons jearned befor e May 18 ignores
the probative foree of what they did before
May 18. It is obvious that they considered
the risk of eondemnation to be significant
The matter can be pointed up this way.
Assume that on May 18 the Harmons had
said to plaintiff: “Thisland is partially
within a fleod control digtrict that has the
power t0 condemn land up t the mean
flood elevation. The location of the mean
flood elevation and thus the scope of possi-
ble condemnatior is of sufficient eoneern to
us that sinee we began negotiating with
you we have visited the district office to
inquire about both the possibility of con-
demnation and the possible scope of ean-
demnation and were in telephone contaet
yesterday tO learn when the information
will be forthcoming. We havt been shown
amap of our land describing the parts
contemplated for condemnation. We
should hear from the district in a few days
with more precise deseription of it™? |
think the buyer would have said: “If it's
that important tO theselers, | think that |
will wait and see what the district says.”
If thereis any doubt of the signifieance of
what the Harmons lear ned before May 18,
it is dispelled by the fact that at trial they
denied learning anything and denied the
events that gave rise to knowledge on ther
part. Conceatment of the possibility of con-
demnation, the pursuit of more fiym infor-
mation eoncerning that possbility, and the
concealment Of that pursuit, all illuminated
by the incredible and non-credible efforts to

that come In hus office a n d make phone calls,

{A._46).

9. Or. assume a thirc Persgn had conveved the
same nformation {0 plaintff,
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conceal it at trial, add up to materiality
before May 18.

Evernts after May 22 are further evidence
of the significance of the possibility of the
condemnation and of the Harmons’ getivi-
ties and of what they learned hefore May
18. On September 12 1973, after the eon-
tract was signed and before the addenda
was signed (November 18). a broker pur-
porting to represent the Harmons ealled the
district and protested that he was losing a
deal to sell property of the Harmons (to
persons other than plaintiff) because a rep
resentative of the district (Watson or an-
other person) had told his clients that the
district inwended to acquire the property.
He threatened to sue the district for loss of
a $50.000 commission. The distriet checked
and found that preliminary drawing had
been completed showing that approximately
65% of the Harmons' land would be taken.
The broker was informed of this and told
that the acquisition depended upon 1;3-1513.
tive appropriations in the next year. The
broker became angry and threatened to get
an injunction against interference with his
sale. The attorney for the Harmons called
the district and was toid that 70% to 73% of

condemnation. None of this was revealed
to the plaintiff. Formal motion of condemi-
nation was given % the Harmons in July
1974, and a few days later plaintiff notified
the Harmons that he rescinded. For res.
sons not stated in the record the condemna-
tion suit was dismissed ji September 1974.

I find no Florida ease on failure to reveal
the known possibility gf condemnation. In
Hermes v. Anton. 300 So.2d 46 (3d D.C.A.
Fla., 1976), the owner negotiated with
plaintiffs to lease property to them. telling
them that the state planned to condemn it
in ayear or ayear and a half. Actually a
condemnation suit already had teen filed.
Plaintiffs leagaed for a year at $400 per
month, moved in and made repairs, and
after two months had ta move out when
notified the property now belonged to the
state; Plaintiffs sued for fraud in the jp-
ducement. The trial judge granted summa-
ry judgment for the owner on the ground
plaintiffs had actual notice of the state’s
intent to condemn. The Court of Civil Ap-
peals reversed because there was a genuine
issue of material fact whether the owner, at
the time the leage was signed, had notice of

the Harmons' property would be needed the date of taking. Id. at 47. Thus, the

that the district would negotiate for pur-
chase and faiiing that might file condemna-
tion proceedings around March 1974. The
district suggested that the Harmons might
be willing to state a purchase price.

On October j the attorney for the Har-
mons wrote the district asking exa¢tly what
part of the Harmons' land the district was
planning on acquiring, and when. None of
these events were revealed to plaintiff, al-
though obviously the fats had moved even
further up the scale of materiality. On
November 18 plaintiff signed the addenda,
In December the district replied to the at.
torney’s letter. sending legal descriptions
and stating that it hoped to have the ap-
praisals received and completed shortiy, In
January 1974 the district wrote the Har-
mons that it was approving the property for

10, On remand 2 jury awarded $20.000 pynitive
damages for fraud and the tnal judge remred
down to 51.800. On appeal the cour: remnstat.

eritical isgue was not whether suit had been
instituted but whether the owner misrepre-
sented a fact known to her that was maten-
al to the Jeasee's reasonable expectancy of
enjoying the use and occupancy of the prop
erty. Here there was concealment Of simi-
lar, though different, information material
to the plaintiffs reasonable expectancy con-
cerning this property.

In Musgrave v. Lucas, 238 P.2d 180 (Or.
1951). the seller of a sand and gravel opera-
tion on land next to a river received a
warning from the War Department to dis-
continue removing sand and gravel because
it might alter the course of the river. The
seller sold without revealing the warning.
The Oregon Supreme Court held the non-
disclosure a sufficient basis for relief based
upon fraud. saving:

ed the award, 346 So0.2d 1205 (3d D.C.A. Fla..

1977).
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12 1. Ed2¢ 977 (1964). Escobeda was ex-
pandcd by Miranda v, State of Arizona,
384 U.s. 436, 8 S.Ct. 1602, 16 L.Ed.z2d
694 (1966). But neither decision is re-
quired, under ordinary circumstances, to be
applied rctrospectively. Johnson v. State
of New Jersey, 354 U.S. 719, 86 S.Ct. 1772,
16 1..Ed.2d 852 (1966).

The other assignments of error have al
been argued and it is our conclusion that
they are either without substance or fail
to show harmful error.

Affirmed.

SHANNON, Acting C. ], and HOB-
SON, J., concur.

William F, HUNTER and Adnaa A. Hunter,
his wife at 21, Appellants,

V.

FAIRMOUNT HOUSE, INC, a nen-profit
Florida eorporation, Appeliee,

No. 66-31.

District Court of Appeal of Florida.
Third Distriet.

Oct. 235, 1966.

Plaintiffs complaint for injunctive
and other equitable relief was dismissed
with prejudice by the Circuit Court, Dade
County, George E. Schulz, J, and plain-
tiff appealed The District Court of
Appeal, Swann, J., held that where com-
piaint did not obviously appear either to
fail to state cause of action or to be so
lacking as to be unsusceptible to such
amendment as would state a cause of action
and where defendant did not file brief on

appeal, ¢ase wouid bC remanded tO permit
filing of amcnded complaint. l

Reversed and remanded

Appeal and Error ¢=773(5)

Whcrc complaint which was dismiss
with prejudice did not obviously appel
either to fail to state cayse of action or be
S0 lacking as to be wnsusceptible to sul
amendment as would state a cause .
action and where defendant did not fill
brief on appeal, ¢tas¢ would be remanded to
permit filing oi amended complaint. l

Norman F. Solomon, Miami Beach, for
appellants.

David Levine, Miami, for appellee,

Before HENDRY, C. 1, and BARK,
DULL and SWANNX, JJ. l

SWANNK, Judge.

Plaintiffs-appellants filed a seven 1
amended complaint in chancery, with a2
page exhibit attached, praying for injunc.!
tire and other equitable relief. The de-
fendant, Fairmount House, Inc., mor
to have the action dismissed for failure ﬁ;‘l
state a cause of action, and the court
granted the metion, dismissing the causC
with prejudice a cost to the plaineiffs.
The plaintiffs now appeal from that o.-dcr.'

Neither the order nor ti-nc record on ap-
peal indicates the grounds upon which the
dismissal with prejudice was cntcred, andl
the appetlce has failed to iilc a brief.

The plight of OUr court, with jrs heavy
caseload, brings to mind the iamous lines |
of the Engiish poet, Andrew Marvell (ut-
tered nndcr somewhat different circum-
stances)

“Had we but world enough, and time, '
This coyness, Lady, were No crime.”

Appeliate courts in Florida have. ON
many occasions, commented on the failure I

——
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GRAPELAND HEIGHTS CIVIO ASS'N v. CITY OF MIAMI Fls. 321
Cite as, Fla_, 267 3024 321

GRAPELAND HEIGHTS CIVIC ASSOCIA-

TION, and Florida East Coast Rallugy

Company, a Taxpayer and Preperty Owner
within the CRy of Miami, Florids, Appel-

lanty,
Y.

The CITY OF MIAMI. a munlecipal ¢of-
peration, Appaliee.

FLORIDA EAST COAST RAILWAY COM-
PANY, 2 Florida corpora-
tion, Appellant,
Y.

The CITY OF MIAM!, a municipal corpa-
ration, Appelies.

Nw. 42,517, 42,586,

Supreme Court of Florida,
Ocr, 11, 1972,

Rebearing Denied Oct, 31, 1072,
Sept. 19, 1972,

The Circuit Court, Dade County,

for public park and recregtiona facilities.
and appeds were taken. The appeds were
consolidated. The Supreme Court held that
even though magjority of voters entering

voted for bonds, bonds were approved by
voters.

Affirmed.
ring opinion.

1. Contlnuance &7
Discovery §70

in denying motion for continuance and mo-
tion for default relating to failure g an-
swer  interrogatories.

2. Trial €106

Trial judge's statement to ¢ounsel that
paticular ~ statute  precluded  consideration
of irrelevant issues did not restrict coun-
sel in asserting any relevant matter under

247 S0.2d=21

George E. Schulz, ], validated a bond issue

voting booths did not approve bonds, where
majority of persons voting on bond issue

Roberts, C. J.. filed a specialy concur-

Trial court did not abuse discretion

any other applicable statute. F.S.A. §§
75.01 et sq, 100.341.

3. Munlclpal Corperatioas $=818Q2)

Where bond balot stated that it was
for the purpose of providing funds for the
cost of acquiring and constructing public
park and recreation facilities in city, failure
to list specificaly each capital project on
the balot did not invalidate the bond issue.

4. Municipal Corporations $=9(8(2)

Under the “single purpose rule,” two
or more unrelated purposes must be sepa-
rated on a bond ballot, but interrelated
purposes in same financing plan may be
considered as a single purpose and com-
binted in one bond issue.

5 Municipal Corporations 4=918(2)

Two objectives of parks and recrea-
tional facilities in downtown area and parks
and recreational facilities in outlying neigh-
borhood congtituted a single purpose and
balot authorizing one vote for or agamst
the objectives was not unlawful.

6 Municipal Corporations ¢=818(4)

Even though majority of voters enter-
ing voting booths did not approve bonds,
where majority of persons voting on bond
issue voted for bonds, bonds were gpproved
by voters. F.SA. § 100281

7. Municlpa) Corporations ¢=318(2)

Where records before sthe city ¢om-
migsion set forth actual projects, resolution
stating purpose of bonds but not stating the
projects did not violate constitutional pro-
vision limiting municipalities to bonds for
capital  projects authorized by law and
was vaid. F.5.A.Const. at. 3, § 6 at
7, 8 12,

a Municipal Corporations $=918(2)

Where bond proposa before commis-
son was a public record and spelled out
in detail each project, its location and esti-
mated costs and bond issue Wwas highly
publicized by public media which fully ad-
vised voters on all different aspects of

EXHIBIT 7
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bond issue, including specific projects, elec-
tors were given adequate information on
projects for am intelligent exercise of fran-
chise. F.SA. § 286.011.

David F. Cerf, J., Miami, for appellant
Grapeland Heights Civic Assn.

William P. Simmons, J. of Shutts &
Bowen, Miami, for appellant Florida East
Coast Railway Co.

Alan H, Rothstein, City Atty., and John
S. Lloyd, Asst. City Atty., for appeliee.

PER CURIAM:

This cause is before us on direct apped
from a decision by the Circuit Court, Dade
County, validating a $39,890,000 bond issue
for public park and recreational facilities in
the City of Miami. Our jurisdiction in
bond vaidation proceedings attaches under
Fla.Const. Art. V, § 4(2), FSA. We a-
firm.

At the outset we note the unusual nature
of the appea of this validation proceeding
in that the able state attorney for the
Eleventh Judicia Circuit does not contest
the vadidation below as he usualy does.
The appellants, here on separate appeds
ae Grapeland Heights Civic Association
(hereafter sometimes called “Grapeland™)
and Florida East' Coast Railway (“Rail-
way"). In the triad proceeding Grapeland
intervened and participated. Even though
Railway did not appear ‘a the trial level,
Appellee City of Miami (“City”) has not
challenged Railway’s standing to appedl.

By court order we consolidated these ap-
peals from the same fina judgment con-
firming the bonds. Grapeland and Railway
present some different points and argu-

|. During oral argument counsel for Rail
way tried to distinguish State v, Dade
Counts. aupré, by saying the County
passed 2 detailed resolution i n

267 BOUTHERN REPORTER, 24 SERIES .

ments, but we shal generdly review them
together in this opinion.

[1] Initially, Grapeland challenges two
procedura orders by the trial judge deny-
ing a motion for continuance and a motion
for default relating to the City's failure
to answer interrogatories. Suffice to say
we have carefully examined the record in
this regard and find no abuse of discretion.

[2] The next point aleges that the trial
court limited the legal issues to matters
within Chapter 7.5, Florida Statutes, F.S.A.
This contention centers around the trid
judge’'s statement to Grapeland's counsel
that Chapter 75 precludes consideration of
irdlevant issues. A close review of the
judge's remarks discloses his intmt to limit
the trid to relevant issues, not to Chapter
73. These comments in no way restricted
counsel in asserting any relevant' matter
under any other applicable statute, & g.,
Fla.Stat. § 100.341, F.S.A., mentioned by
that counsel.

[3] Grapeland and Railway jointly con-
test the legdity of the ballot format. It
is argued that the failure to list specificaly
eaxch capital project on the ballot invalidates
the bond issue. The case of State v. Dade
County, 144 Fla. 448. 198 So. 102 (1940},
negates this claim.1 There the bond ballot
expressed Dade County’s intent to acquire
land for park purposes. Wc held this gen-
erd objective appearing on the ballot to
be sufficient, It adequately informed the
voters on tbe proposition and did not mis-
lead them. The ballot in our case contains
similar language. It provides in pertinent

part :

.o for the purpose of providing
funds, together with any other available
funds, to pay the cost of acquiring, con-

- . This fact hras PO bearing on
this issue concerning the contenta Of a
ballot.

that

-

-

N
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structing, developing, extending, enlarg-
ing, filling and improving public park and
recreational facilities in the City of
Miami. . . »

Relying on State v, Dade County, suprs,
we see fo reason for requiring grester
specificity in the balot under review.

(4,51 The next argument on ballot
format refers to the sngle purpose rule in
bond eections. Appellants attack the ballot
on the ground that it combines two unrefat-
cd purposes or objectives in a single bond
proposition. The “two objectives’ arc
parks and recreationa facilities in the
downtown area and paks and recreationd
facilities in the outlying neighborhoods.
According to appellants the voters should
be given the opportunity to vote on each
objective separately. We disagree. Under
the single purpose rule two or more *Ire-
&cd purposes must be separated on the
batlot.® However, interrelated purposesin
the same financing plan may be consider-
ed as a single purpose and can be combitied
in one bond issue.* Applying the latter
principle these two objectives for parka
and recregtional facilities condtitute a single
purpose. Therefore, the ballot authoriz-
ing one vote for or agangt the two closely
redated Objectives is not unlawful.

{61 We now turn to the question of
whether the bonds were actually approved
by the voters. The results of the election
were a3 follows:

59,385 Entered the voting booths
20,453 Voted for the bonds
15,238 Voted againgt the bonds

2. Antuono v. City of Tampa, 87 Fla, 92.99
$0. 324 (1924).

3. State v, City of St. Augustine, 235 Spdd
1 {F1a.1970) . State v, Dade County, 39
So.2d 807 (F1.1848) : and Stats v, City
of Daytona Beach, 160 Fla. 13, 33 So.2d
218 (1948).

4. Fla.Stat. } 100281: “Approval 1O issue

bonds.~Should 1 majoricy Of the votes
cast in a bond election be in favor Of ap-

An analysis of these figures indicates
that a majority of the electors voting on the
bond issue approved the bonds. However,
a majority of the voters entering the voting
booths did not approve them. The question
becomes : Does the term “participating” in
Fla.Stat. § 1002814 mean voting on the
bond issue or entering the voting booth?
In State v. City of Miami Beach, 257 So2d
25, 28 (Fla.1971), Mr. Justice Carlton an-
swered this question by saying: “Partici-
pating” means “the actual casting of bal-
lots" on the issue presented. Accordingly,
these bonds were approved by the pre-
scribed majority of voters, namely, a ma
jority of those voting on the bond issue.

[7] We shall aext consider a constitu-
tional argument strongly urged by Grape-
land and Railway as a major contention
They jointly chalenge the validation on
the theory that the City’s Resolution 72-15
stating the purposes, for the bonds, instead
of the prajects, violates the new constitu-
tional provision (Art. VII, § 12) limiting
municipalities to bonds for “capital projects
authorized by law.” This controversy turns
in part upon an interpretation of the con-
stitutional words “authorized by law.”
Grapdand and Ralway believe “authorized
by law” alludes to the immediate, enacting
city ordinanee (law) for the bond issuance
and that accordingly the constitutional ex-
pression, “capital projects authorized by
law,” mandates the City to pass an ordi-
nance (law) listing eack capital project as
thereby being “authorized”

We cannot agres with this analysis for
very basic reasons. It is the City’s asthor-

proviog the issuance Of bonds, then the
issuance of saigd bonds ig deemed author-
ized iN accordance With Section 12, Article
VIl of the State Constitution. |n the
event 2 Majority Of those participating
did pot vote ia favor of approval of the
issusnce of the proposed bonds, then the
isyuance of these specified honds is deemed
to have faled of approval amd it is uniaw-
ful tO jsyue Or attempt to jasue the said
bonds.” (emphasia ours)
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r'l'y (*authorized”) TO act which is referred
to. as by virtue of the “law” which is its
charter (enacted by a law passed by the
Legidature) giving it the power #g pursue
the issuance of the bonds, for lawful (“au-
thorized”) purposes (“projects”). The
congtitutional  language does not refer to
the wording of the .City's enacting resolu-
tion. If that were the "“law” referred to,
it would he a grant to municipaities of a
“self-starter”  approach to  whatever  they
chose to pursue even though it were not
within the cities authority (“authorized by
law”). We think our analyss demonstrates
the logic of the interpretation of “projects
authorized by law” g5 being those that the
City is empowered to pursue.

Moreover, our congtitution supports this
reasoning. The import of “authorized by
law” must of course be based on the defini-
tion of the word “law”. Although the
teem “law” has additional meanings, e, g
the case law, wWe ae only concerned here
with one particular definition. What does
the word “law” in our comstitution mean?
We derive the congtitutional meaning from
Art. 1ll, § 6. According to this constitu-
tional provision, every law must include the
words: “Be it enacted by the Legisature
of the State of ‘Florida’® From this pre-
_mise, it necessarily follows that “law” in
our constitution means an enactment by the
State Legislature (as the enactment into
law  of the city charter)-not by a City
Commission or any other political body.

In this light the City has the authority tO
adopt any ordinance or resolution within its
charter powers and not in conflict with any
-other legislative requirement or a constitu-
tional  prohibition.

We find no requirement, as urged by ap-
‘pellants, that the City must expressy in-
iclude each capital project in its resolution.
‘The City’s resolution articulating the pur-
jposes for the bonds as distinguished from
ithe specific projects, buttressed by the ree-
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ord before the City Commission which sets

forth the actual projects, is valid. Lengthy,
adversary public consideration given to the
39 park designations as the “projects’ upon
which the bond moneys will be expended,
supplements and supports the resolution and I
specifies these particular park aress as the
projects involved, thus meeting objections

that these bond moneys “may be spent for
airports, astrodomes or other projects.”

[8] It is aso contended that the electors
were not given adequate information on the
projects. This argument is equally without
merit. The }4-page proposal before the
Commission was a public record, spelling
out in detail each project (park) by listing
its location and estimated cost (thus the
precise total of $39,890,000). The public
media, utilizing various means of communi-
cation and fulfilling its public trust to in-
form and to report events and community
concerns, fully advised the voters on al dii
fermt aspects of the bond issue, including
the specific projects in an illustrated color
map dizgram and description of the loca- I
tions of the exact and only projects encom-
passed in the bond issue.

The presentations in the proposal for the
bonds were approved “in the sunshine” ¥
by the City Commission, and having been t
widely publicized by an informed and civie-
minded media, as mentioned above, we can
only conclude that there was ample public
knowledge of the projects involved, suffi-
cient for an intelligent exercise by the pub-
lic of its very important franchise.

We have completely and thoroughly ¢on- '
sidered the remaning issues presented by
appellants. These arguments ae not con-
vincing and do not warrant discussion.

Aceordingly, the comprehensive judg-
ment by the prominent Chancellor vali-
dating and confirming the bonds is l

Affirmed.

5. Fla.Stat. § 2868011 (1971), F.5.A
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ERVIN, CARLTON, BOYD and
DEKLE, 10. concur.

ROBERTS, C. ]., concurs specidly with
opinion.

ROBERTS, Chief Justice (concurring
specialy) :

The City prior to the vote on the bond
issue in question widely circulated to the
voters the 39 separate pak and recreation
facilities that they were voting for. Bro-
chures were published which mapped the
facilities by name and location over the
City. It is logical that the voters who fa-
vored the bopd issue relied upon this repre-
sentation by their City.

The bond resolution by the City, how-
ever, makes no mention of these 39 facili-
ties and only provides generaly that the
bonds are:

“For the purpose of providing funds,
together with any other available funds,
to pay the cost of acquiring, constructing,
developing, extending, enlarging, filling
and improving public park and recrea-
tional facilities in the City of Miami,
there ghall be issued the negotiable tou-
pon bonds of The City of Miami, Florida,
in the aggregate principa amount Of
Thirty-nine Million Eight Hundred
Ninety Thousand Dollars ($39,890,000),
to be designated ‘Public Park and Recre-
ationa] Facilities Bonds' and to consist of
7,798 bonds of the denomination of
$5,000 each.”

On this state of the record, | am reluct-
ant to approve the validation because of the
very real possibility that a City could Ppro~
ceed in a different fashion than that which
was represented and apply the moneys in
a way different than that which was ad-
vertised. However, public officials are
presumed to abide by the law and to carry
out their duties and responsibilities. Upon
this presumption that the City will, a§ in-
tended, apply the bond moneys to the proj-
ects represented, even though not described
in the City's resolution authorizing the
bonds, | concur upon this special ground.

and secure in the knowledge that should
they not do so, then appropriate avenues
for relief in the courts for such noncom-
pliance would be open.

[
ELLT ]
i

Joseph D. FARISH, Jr, Patitioner,
Y.
LUM'S, INC., i Florida cerporatlon, a/k/a
Lum’s, Respondent.
No. 41544,

Supreme Court of Florida.
Sept. 27, 1972
Rehearing Denied NOV. 3. 1872,

Plaintiff brought suit to recover
money paid to defendant pursuant to a con-
tract. The Circuit Court, Dade County,
Thomas E. Lee, J., ], granted summary
judgment for plaintiff on ground that de-
fendant's answers were not properly filed.
The District Court of Appeal, 251 Se.2d
338, revtrsed and mnandtd to permit filing
of properly executed answers, and plain-
tiff filed petiion for writ of certiorari.
The Supreme Court held that in absence
of facts showing an abuse of discretion,
triad court’s decision refusing to exeuse de-
fendant's nomcompliance with, ule requir-
ing aNSWers 1o a Request for Admissions be
filed within 20 days, sworn to and signed
by defendant must be affirmed.

Cause remanded with directions.

Ervin, J., and Rawls, District Court
Judge, dissented.

For order after remand see 269 So2d
428,
1. Appes! and Error &2961

Tria court, not the appellate court, has
duty of determining whether inadvertence
is sufficient to excuse failure to Comply
with procedura rules.
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NESBITT, J. (dissenting):

| respectfully dissent.

The substance of the referendum ballot
at jsgue specifically provides “that the
Board of Dade County Commissioners shall
be the governing body of the Metro-Dade
Fire Rescue Service District.” These
words unambiguously set out the chief puar
pose of the proposal as required by section
101.161(1), Florida Statutes (1987). A se¢-
ond ballot authorizes the eleetorate to se
lect representatives by districts to the Fire
Rescue Service hoard. The separate posi-
tioning of these ballots in addition to the
clear and unambiguous wording of each
should not midead an informed voter of
average intelligence a§ to the conseguences
of his vote. See Hill v. Milander, 72 50.24
796, 798 (F1a.1954). | would affirm the
order permitting tebulation of the refer
endum ballot

METROPOLITAN DADE
COUNTY. Appellant,

v,
Dexter LEHTINEN, Appellee.
No. 88-449.

District Court of Appeal of Florida,
Third District

March 3, 1988.

Form of proposed balot question was
held to be improper by the Cireuit Court

1. The question provides
HOME RULE CHARTER REVISIONS
SHALL THE DADE COUNTY CHARTER BE
AMENDED TO PROVIDE FOR AMONG OTH.
ER THINGS, REVISIONS TQ: THE CITIZENS
BILL OF RIGHTS; THE COUNIY COMMIS
SION'S POWERS, PROCEDURES AND ELEC.
TIONS; THE ORGANIZATION OF THE COUN-
TY'S ADMINISTRATION; THE TRANSFER OF
MUNICIFAL EMPLOYEES; T H E PROCE.
DURES FOR CREATION AND ABQLITION OF

for Dade Cotnity, John A. Tanksley, J., and
county appealed. The District Court of
Appeal held that ballot question was both
afirmatively midleading and in violation of
statute and charter provision requiring
clarity o language,

Affirmed.

Elections +=175

Proposed ballot question seeking ap-
proval of numerous home charter revisions
was affirmatively misleading and did not
satisfy either statute or charter provision
requiring clarity of language where, for
example, it referred to revisions of “proce-
dures” for initiative, referendum and ree
call, while actual proposal involved exten-
sive substantive changes in recall process.
West's F.S.A. § 101.161(1).

Robert A. Ginsburg, County Atty., for
appellant,

Dexter Lehtinen, Mitchell Katz, Miami.
for appelles.

Before SCHWARTZ. CJ., and
HENDRY and NESBITT, 1.

PER CURIAE.

We agree with the trial epurt that the
proposed ballot question in issue here’ is
both affirmatively misleading in critica re-
spects,® see Askew y. Firestone, 421 So.2d
151 (Fla1982), and, even more clearly, does
not satisfy the requirement of section 101.-
163(1), Florida Statutes (1987), that the
“substance Of . . . [the] mesasure . . . be
printed in clear and unambiguous lan-
guage,’ nor that of Article 7, Sectivh
7.01(dXb) of the Metropolitan Dade County
Home Rule Charter that a proposition be

MUNICIPALITIES; THE PROCEDURES FOR
INITIATIVE, REFERENDUM AND RECALL;
THE PROCEDURES FOR THE AMENDMENT
OF THE CHARTER; AND VARIOUS TECHNI-
CAL YAEl\éD PROCEDURAL MATTERS?

N O
2 For example, the quastion refers to revisions
of “the procedizes for imitiative, referendum
and recall [es.), while the actual proposal in-
volves t i hanges in the
grounds and availability of the recall process.

T
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GENERAL DEVELOPMENT CORP. v. LOVE Fla. 305
Clteas 520 So2d 195 (FlaApp. § Disc 1988)
submitted “in such manner as provides a
clear understanding of the proposal.”
We fmd no merit in the county’s argu
ment that the action is barred by laches.

Affirmed?

1
David P. LEONARD, Appellant,
\A

FLORIDA UNEMPLOYMENT APPEALS
COMMISSION, and General Sports
Venturer, Inec., Appellees.

No. 862433.
District Court of Appead of Florida
Third Didtrict
March 22, 1988.
An Appeal from Florida Unemployment
Appeds Commission.
David P. Leonard, iu pro. per.
John D. Maher, Tallahassee, for Florida
Unemployment Appeals Com'n.

Kreeger & Kreeger and Julian H. Kreeg
ar, Miami, for Gen. Sports Ventures, Inc.

Before SCHWARTZ CJd., and
BARKDULL and FERGUSON. JJ.

PER CURIAM.

Affirmed. Applegate v. Barnett Bank
o Tallahazsee, 87'7 $0.24 1156 (Fl1a.1979);
Steinhauer v. Steinhauer, 336 So0.2d 665
(Fla. 4th DCA 1976).

2
Raymond JEAN, Appeliant,
v.
Samuel E. LINDSAY, Jr.. Appellee.
No. 87-2249.
Distriet Court of Apped of Florida,
Third District.
Mareh 29, 1988.
An Apped from the Ciit Court for
Dade County; Leonard Rivkind, Judge.
Ronald D. Poltorack, Fort Lauderdale,

for appellant
Mak J. Feldman. Miami, for appellee.

Before SCHWARTZ, CJ, and
HENDRY and DANIEL S. PEARSON,
2.

PER CURIAM.

Affirmed. Set Magazine v. Bedoya 475
So.2d 1035 (Fla. 3d DCA 1985); Bayview
Tower Condominium Association, [ne w.
Schweizer, 475 S0.2d 982 (Fla. 3d DCA
1985); Slomowits p Walker, 420 S0.24 197
(Fla. 4th DCA 1983); Sternbery v. Barnetl
Bank of Fort Laeuderdale, 400 So0.2d 200
(Fla 4th DCA 1981); John Crescent, Inc.
v. Schwartz, 382 50,24 383 (Fla- 4th DCA
1980); I N ye Trust of Aston, 245 $0.2d 674
(Fla. 4th DCA 1971).

3}

GENERAL DEVELOPMENT CORPORA-
TION, Petitioner.

v.

Frank A. LOVE and Christina
Love, Respondents.

No. 88-27.
District Court of Apped of Florida,
Third Distriet.
April 12, 1983.

On Petition for Writ of Certiorari to the
Circuit Court of Dade County; Frederick
N. Barad, Judge.
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EXHIBIT 8

STATE v, SPECIAL TAX SCHOOL DISTRICT NO. 1 Fla 419
Cite &5, Pla.. SE So.2d 419

triet participated in clcction to approve
STATE o Florida and the Taxpayers, Prop- honds. SpActs 1935, e 30682; F.S.A.
my Qwners and Citizens or Sald Speclal o e © 56 '
Tax School Distriet No. | of Dade Couns A
ty, Florida, Iacluding Nonresidents Own- 4 schools and School Oirtricts &=97(1)
Ing Property Or Subject to Taxation There.
in, Appellants, Special tax school district was author-

ized to issue bonds for school | purposes
without providing for compliance “with
conrrirution  requiring segregation and im-

v
SPECIAL TAX SCHOOL DISTRICT NO. |

OF DADE COUNTY, Florida, Appeitee. partial provision for both white and colored
Supreme Court of Florida children. F.5.A. 25601 et seq.; F5 4.
Division g4, Const. 2rt. 12, §12; at. 12, § 17.

March 26, 1038,

George A. Brautigam. Miani, and Joan
Special tax school district filed petition S. Lioyd, Tallahassee, for appellants.
to walidate school bonds. The ‘Circuit
Court, Dade County, Marshal C. Wise-
heart, ]., entered decree validating proposed
bonds and al proceedings incident to vali- .
dation and thfaJ state gppealed. The Sy- TERRELL, Justice.
premwe Court, Terrell, §,, held that re-regis- This appea is from a fipa] decree of the
tration of freecholders provided for by Circuit Court, Fleventh Judicial Circuit
Special  Act, duly passed, was lawiul means of Florida, vaiidating school bonds of
to determine whether maority of freehold- Special Tax School District No. 1, Dade
ers in specia tax school district participated Counzy, in the sum of 334,500,000, Specia
in election to approve bonds. Tax Echogl District So. 1 comprises ail of
Dade County. At the request oi the Board
Afirmed. of Public Instruction, dated August 16,
19533, :he Board @of County Commissioners,
1. Schools and School Districts ¢=97(4) purszant to Chapter 3682, Special Asts of
Although ballots used for school bond 1937, called for re-registration of the free-
election did not eonform to requirements hoiders in the district. The registration
of salute refating 10 paper bgliots that books were opened from September 7, 1933,
ballots contain words “For Bonds’ and through October 11, 1933, a the place desig-
“Against Bonds’, where election was held natec. notice thereof having been published
by voting machine and ballots used com. [N tht Miami Heraid and the Miami Daily
plied with requirements of stature rejating .vews September 18, 1I, 22, 29 and Qetober
to machines, election was in compliance 6, 1973
with law. F.5A. §§ 10127, 236.40.

Bolles, Miami, for appellee.

Sepsetnoer 7, 1923 {ollowing receint of a
resciztion and petition from the Board of
! Trus-ees of the District, the Board of Pub-

The test as to legality of ballot is J¢ Instruction O Dade COUNY. in compli-
whcthe_r or not voters were afforded op~ appe with See, 23637, Florida Statutes
portunity 10 express themselves fairly and jg9:: ¢ A adepted a resolution listing
did in fact exercise the privilege. projecis ceterminad by it to be essentid to
the t=hool program hi the distrier. The
Boasi nf Public Instruction dso determined

Re-rezistration of frecholders pro- that the said bond issue was essential to
vided for Ly special act, duly passed, was proviie znd complete said projeets aned
inwiul means to determine whether major-  mest the schanl needs of the district. The
1wy of frechalders in epecial tax school dis-  resoiution of the Board of Public Instrue-

2. Elections ©=180(1)

3. Schools and School Distriets C=§7(4)

E¢ward Boardman o f Boardman &

'
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tion and the bond issue were gpproved by
the State Superintendent of Public In-
struction September 12, 1953, and on Sep-
tember 14 the Board of Public Instruction
adopted a resolution confirming its resplu-
tion of September 7, 1935, providing for
holding of the frecholders election to ap-
prove issuance of said bonds. It appears
that 77,234 frceholders registared and quali-
hed to vot¢ in sad election which was
held October 25, 1955. It further appears
that 66,082 frceholders voted in sad eec-
tion; that 40,834 voted to issue said bonds
and 3,228 voted against the bond issue.

The resoiution of. September 7, 1933,
shows that the indebtedness of tiie district,
including the bonds so authorized, will ag-
gregate  $31,946,000, which is less than 20
percent of the assessed valuation of the tax-
able property within the district. The peti-
tion to validate was duly filed, notice and
order to show cause Were duly entered,
served and published. Answer was season-
ably filed by the date attorney and at fina
hearing, January 10, 1956, an order was
entered vaiidating the proposed bonds and
all proceedings incident tp validation. This
apped is from the validating decree.

[1,2] It is first contended that the bond
election was not held in compliance with
lav because the ballot used did not con-
form to the requirements of Sec. 236.40,
Florida Statutes, F.S.A.

The portion of Sec. 236.40, Florida Stat-
utes, F.SA., relied on to support this con-
tention is, ¥ « o o the form of balots
for such election shal be: ‘For Bonds or
‘Against Bonds” " It appears that Sec.
236.40 has reference to paper ballots to be
voted by hand whili the election in ques-
tion was held by voting machine and the
bellots used were defined and prepared &
required by Sec. 101.27, Florida Statutes,
F.SA. The resolution caling the bond
clection provided :

“Section 6. That the bailot used a
said election shall be that portion of
the cardboard or paper or other mg-
tertal within the bailut frymes of the
voting machines which shuil contan a

statement  of the question submitted,
and said voting machines shall pro-
vide facilities for qualified electors
who are frccholdets to vote for or
againgt the issuance of sad bonds as
they may choose. Said ballot as it
appears within the ballot frames of
the voting machines shal be in sub-
stantially the following form:

“QOfficial Ballot
Bond Election October 25, 1953
Special Tax School District No. 1
of Dade County, Florida
Yes No

Shall bonds of Speciad Tax School
Distrigt Ko. 1 of Dade County, Florida
be issued & one time or from time to
time in the aggregate principa amount
of 33,500,000 for the purposes and to
maturé as stated in the resolution
adopted on September 7, 1953, by The
Board of Public Instruction of Dade
County, Florida?

“Section ¢, Those desiring to vote
for the issuance of said bonds ae in-
structed to turn dowm the pointer or
lever over the word ‘Yes within the
balot frame containing the Statement
of the question relating to said bonds, .
and those desiring to vote against the
issuance of said bonds arc instructed
to mm down the pointer or lever over
the word *Ng' within the ballot frame
containing the statement of the ques
tions relating to Said bonds.”

A similar question was before the court
in State v. City of Tallahassee, 142 Fla
476, 195 So. 402, and was decided contrary
to the contention-of appellants. In fact we
thinic taiy case coaciudes the point. The
test g5 to legaity of the balot is whether
or nat the vorers were aforded an oppor-
tunity to express themselves farly and did
in {zer exercisc the privilege. A reading
of the returns from the bond clection quoted
i txis opinion can leave no doubt that
this was done.

[3] The seccond point with which we
ac gnironted IS whether OF ot pe-regis-
traton of irecholders required Ly Chapter

49

-



50

HUNTER v, UNITED STATES FIDELITY & GUARANTY CO. Fla. 401

Cite a5, Fla.

« 86 Bo.2d 471

30582, Special Acts of 1933, was a lawful place in this discussion or bond issue. The
means to determine that a magority of free- question before the voters was one of yr-

holders in Special Tax School District No.
1, Dade County, participated in the election
to approve said bonds as required by Sec.

ticn 6, Article XX, Constitution of Florida,

F.SA.

The record discloses that Chapter 30682,
providing for rc-registration, was duly
passed. that registration for the bond elec-
tion was regularly conducted and that the
proper notice and adveriisement were giv-
en. The decree validating the bonds found
that these things were done, that the free-
holder dectors were repeatedly urged to
regisier to vote, and that no freeholder
was denied the right to wvpte in said elec-
tion, that no one complained to the State
Artorney or any one else that he was denitd
the right to vote in said election and that
no ome cver heard a rumor of any free-
holder being denied the opportunity to vote.
The County Superintendent of Public In-
struction and the Supervisor of Registra-

gent school necessity and the qualified elec
tors voted for the bonds to provide better
sthool facilities for that reasom and no
other. The pressing necessity for better
school facilities was revedled by the record
and the bond issue was overwhelmingly
approved on that basis. Any reasonable
pattern for descg‘rcgatiOn that may be
approved in the future will il require
more and better school facilities which
can be taken care of when that contingency
arises. To drag it into the picture at this
time is beside the question. Board of Pub-
lic Instruction v. State, Fla, 75 So.2d §32;
Matlock v. Boad of County Commission-
crs, Okl., 281 P2d 169.

The decree appeded from is therefore
affirmed.

Afirmed.

DREW, C. J, THORNAL, J., and

tion verified the fact of intensively advcr- PRUNTY, Associate Justice, concur.

tiring the election and the number of qua-
ified freeholders who were registered and
took pat in the dection. A very similar
question was presented and considered in
State v, County of Sarasota Fla., 62 So2d
708, and we think the opinion in tha case
concludes the question here.

{4] The third and last point bresented
is whether or not Special Tax School Dis
trict No. 1, Dade County, is authorized by
Chapter 236, Florida Statutes, and Section
17, Article XlII. Florida Constitution,
F.SA., to issue the proposed bonds for the
echool purposes indicated without provid-
ing for compliance with Section 12, Article
X1I, Constitution of Florida, F.S.A.

Chapter 236, Florida Statutes 1933,
F.8.A., defines the procedure for issuing
special tax school district bonds. It is
shown that the required procedure was
folluwed in this case with tcierencc to
segregated schools.  In voting for the
bonds the freenolders had in mind the gx-
treme mecessity for the contemplated im-
provements as disclosed by the record. In
vur view the gegregation question has n o

w-_; e Y e wr mamtE . o—a RamEm eeR R

Louis M, HUNTER and Florence M.
Hunter, hi8 wife, Appeitants,

Y.
UNITED STATES FIDELITY and GUAR-

ANTY COMPANY, a corporatien,
Appellee.

Supreme Court of Florida
Special Division A

March 28, 1936,

Action on fire policy. The Circuit
Court for St. Johns County, George Wil-
liam Jackson. J., rendersd judgment for de-
fendant, and plaintiff appezied. T h e Su-
preme Court, Drew, C. J,, held that viola
tion of policy agreement to take out no ad-

——
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with a dangerous weapon, to allege the
ownership of the property therein described
as the object of the robbery, or in lien
thereof that the owner thereof was uf-
known. as required under that decision.
Such ownership, when alleged, may consist
of a general or specid property in the
subject-matter, but a complete omission of
al adlegation of ownership cannot bde up-
held as against a motion to quash duly and
+imely interposed in a case of this kind.

Reversed.

WHITFIELD, P. J, and BROWN and
DAVIS, JJ.. concur.

ELLIS, . ], and TERRELL and BU-
FORD, JJ., concur in the opinion and
judgment.

BROWN, Justice  (concurring).

While | dissented in the Pippin Case,
that case settled the question involved here,
unless and until there is additional legisla-
tion on the subject | therefore concur.

STATE v, CITY OF WEST PALM BEACH.

Supreme Cpurt of Florida, Divison B.
Jan. 11, 1937.

I, Munlelpal corporations €913
Generd Refundig Act and special law

under original bonds (Acts 1985, ¢ 17060'
Const. ot 10, § 7. as added in 1934).
3. Munlelpal carporations €931 ’
Funding bonds proposed to be issue(
by city to fund foating debt held invalic
under homestead exemption provisions b
cguse of provisions in Instruments and o
oances authorizing their issuance obligais
city to levy taxes upon homestends for pa
ment, where there was mo contract prie
enactment of exemption provisions or
levies to pay debt (Acts 1935 c 1I¥
Const. art. 10, § 7, as added In 1934).

4. Munliclpal eorporations =919 ey

City, acting under Gemeral Refundir
Act. held puthorized to obligate itself-}
terms of refunding ordinances to levy %
in one fiscal year sufficient w provide
payment of loterest due on refunding bom
in next fiseal gear and on oid bonds w! hie
were to be refunded, even though terms’s
refunding bonds and ordinances authord; %
their issuance violated provisions or sul:_u'
providing for payment of interest and -si
ing tund on bonds or gther past-due obl§
tions of city by .means of past-due obl
tlons (Acts 1031, Ex.Sess., ¢ 15772; A
1085, cc. 16838, 16965, 17401).

$. Municipal corporations ¢=2918(2)
Refunding bonds proposed to be issmey
by city held not invalid because of lmaon
sistency In maturity dates stated in propiosi
tlon submitted at election caled to spm
bonds and in ordipance authorlzing thelr
&uabce, where proposition met essential 8
wtory requirements, and statute does not
quire proposition to state maturity d2
sinee Information in proposition as to

keid to authorize ity to issue and exchange turity dates was surplusage, and inpon
refunding and funding bemds to refund and emcy Wa§ immaterial (Acts 1931, ¢ 1471
fund bonds. judgments on bonds. and eits's 11).

floating debt (Acts 1931. Ex.Sess., ¢ 15772;
Sp.Acts 1933, c. 16758, §§ 70-95).

6. Municlpal corparations &=966(4)
Territory annexed to and congollds

2. Munlclpal corporations @&=931 with efty under statute keld not entitled

Refundipg bonds and interest certifi- claim {mmunity from taxation to refund
cates proposed to be issued py city to be ex- fund city’s bonded and floating debt. 1
changed ter principal and interest clams of tiops of which wepe incurred prior w
bonded debt held not invalid under home- nexatiom, since Legidature has plenary P
stead exemption provisions, enacted subse- gr, under Constitution, to abolish exis!
quent. to issuance of ‘origina bonds. because corporations and to create new ¢orporati
of provisions obligating ¢ity to levy taxes and, under statute, to make al former
upon homesteads for payment, since instru- peratlon’s outstanding obligations new
ments constituted extension of origina con- poration’s obligations and to authorize !
tract, amd bondholders were entitted to have of tax on sll taxable property within |
tax levy made upon property as authorized corporate limits available for payment
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Appedl from Circuit Court. Pam Beach
g County | C. E. Chillingworth, Judge.

. Petition by the City of West Pam Beach
. against the State to validate certain refund-

STATE 7. CITY OF"?;IEST PALM BEACH Fla 833

E: obllgntions (SpActs 1033, cc. 16738, 16759;
& Acts 1935. ¢.-16851; Conmst at 8, § §8).

which accrued in the fseal year ending Sep-
tember 30, 1933, and prior fistal years in
the sum of $800,000 is outstanding and un-
paid

The predecessors of the present city in-
curred a floating debt in the sum of $657,-
578.86. Of this amount $347,333.16 has been
reduced to judgment and $310,223.70 is rep-
resented by a mortgage, certificates of ins

" ing bonds. From a final decree of valida- dcbtedness and paving lien certificates.

non, the State appeals.
1+ Decree reformed and, as reformed, af-
ﬁrmed

LW Salisbury, State Atty.. of West

pg_lm Beach, foi the State.

- Paui W. Potter, City Atty., of W&t Pam
yBeach for appellee,

BUFORD, Justioc.'."

The apped is from a find decree valida-
ting certain refunding bonds proposed to be
jssued by the City of West Pam Beach in
Pa_lm Beach eounty, Fla

.. The City of West Palm Beach was ¢s-
tablished by chapter 6411, Acts 1911 From

- fime to time various charter acts were pass-

ed by the Legidature of Florida until final-

“ ly chapter 16351 was enacted by the Legis-

. lature of 1935. That act consolidated the
govemmental funetions which had been

¥ ‘theretofore delégated to the City of West

Palm Beach and the District of West Palm
each by chapters 16758 and 16739, Sp.
Acts 1933, respectively. Undtr chapter
6551, Aects 1935. the present municipality
dcquired all the rights, powers, and privi-
leges of the 'district theretofore existing,
g -and al the rights,” powers, privileges, and
E-Quties of the city theretofore existing. and
pall the debts and liabilities of the district
#becarmne and are now the debts and liabilities
j \,.of the city. All of the vaid judgments
kndered against the district or against the
iolown or City of West Pam Beach as there-
& tofore  existing became judgments against
e city so created by the latter att and the
: ﬂty may levy texes against such properties
ithin the city as either the district or the
ormer city could have levied.

From and after January 1, 1912, the City’s
Predecessors issued some forty-six separate
ries of bonds of which there is now out-
-dinq for principal the amount of $15,-
6,500, of which the sum of $4,493,500 hes
fbeen reduced to judgment and $10,693,500
represented by bonds either matured or
nmatured which have not been reduced to
Mudpmnent, Interest upon this bonded debt

‘There is dso due on the last abowve-mention-

cd items for interest which accrued in the

fiscd year ending September 30. 1933, and
prior fiscal years, the sum of $23.000,

Negotiations to refund and fund the ix-
debtedness of the City of West Pam Beach
culminated in the enactment of two ordi-
nanccs by the City of West Pam Beach
on the 26th day of August, 1936, author-
izing a readjustment of the entire indebt.
edness of said city. The substantial dif-
fcrence between the two ordinances is that
one ordinance provides for the issuance and
exchange of refunding bonds for an amount
¢qual to 75 per cent. of the principal amount
o the outstanding bonded debt of said city
and the refunding of interest which accrued
during the fiscal year ending September 30,
1933. and prior fiseal years, by the issuance
and exchange of nonnegotiable. noninterest-
bearing ecertificates of indebtedness to an
amount equal to the amount of interest to be
thereby refunded ; while the other ordinance
provides for the issuance and exchange of
refunding bonds for an amount equal to
75 per cent. of the principa amount of the
floating debt of sad city and the funding
of interet which accrued during the fiscal
year ending September 30. 1933. and prior
fiscd years, by the issuance and exchange
of nonnegotiable. noninterest-bearing  certifi-
cates of indebtedness of said city for an
amount equal to the interest clams to be
thereby funded and extended

The interest rate upon the refunding and
funding bonds commences at 2 per cent. for
the period beginning August I, 1941. and
gradually increases until it reaches 5 per
cent. a August 1, 1956. to August 1. 1961,
the dares of maturity of said refunding and
funding bonds. The interest contemplated
is a the average rate of 3.5 per cent. as
compared to 6 per cent. obtaining as to the
indebtedness to be-refunded and funded.

It is aso observed that the ordinances
disclose that 25 per cent. of the face amount
of the certificates of indebtedness to be ist+
sued and exchanged to each holder of an
interest claimed thereby refunded or funded

;":f-— N .
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and extended ghall be due and payable on

or before September 1st in each of the of the issuance of ¢ertificates of indrbte

years 1937. 1938. 1939, and 1940 at 10 per
cent. of the face amount thereof.

It is shown that, by the carrying out of
the refunding and funding set-up, large
amounts of money will be saved to the tax-
payers of the municipaity. The figures of
are not material.

For the payment of the refunding and
funding bonds and interest thereon and the
abovementioned  ‘certificates  of  indebted-
ness, the full fath and credit of the taxing
power of the city is irrevocably pledged.

The bonds contain the following provi-
rions :

“This bond is issued by said City under on the 17th day of November, 1936, and o
authority of and in full compliance with the same date the clerk of the circuit ¢o ur

Chapter 15772, General Laws of Florida,
Acts of 1931 [Ex_scss,], and with Sections
70 to 98, both inclusive of chapter .16738,
Laws of Florida Acts of 1933 [Special],

and pursuant to an ordinance duly passed debtedness should NOt be validated and c(:i-j-
and adopted by the City Commission of firmed On October 26, 1936, the Stat %

said City on the day Of mmerwers A.
D. 1936, and is issued ‘for the purpose of
funding a Lke amount of valid subsisting
debt of said City for the payment Of which
the City was obligated to levy taxes upon
all property within its present territorial
limits which was subject to taxation under
the conditution and laws of Florida, as
they existed immediately prior to November
6, 1934.“

bonds and 1,926 votes were cast in fay

ness with which to fund the interest wh j
had accrued on or before September :
1933, on the principal outstanding floatir
indebtedness of tpe city.

It, therefore. appears that the issuan.
the refunding bonds, the funding bond
and interest certificates to cover intere
on each class of indebtedness was approvye
and authorized by the vote of the freehal
ers. The result of the eection was dy]
declared and on October 22, 1936, appelle
filed its verified petition seeking validatio
of the securities involved. On the same gy
the circuit judge entered an order againe
the State of Florida requiring it to appea

issued a eitation to the citizens and taxpay
ersrequiring them to appear on Novem! e
17, 1936, to show cause why the refunding
and funding bonds and certificates of in.

attorney accepted service of copy of the ye.
tition and order of the court On Ngvem-
ber 17th the State's attorney filed answer gn
behalf of the State of Florida to the petitbn
for the validation of tha securities ipvolved
therein. 2 BE

The petition and answer raised questicns
which were presented to the court on No-
vember 17. 1936, and on the 18th day of
November, 1936, the circuit judge entered

- who were entitled to participate in said ejec- The questions thus presented are as fu]—_'

By the terms of the ordinances they be 3 find decree pupe pro tune as of Novem-|
came effective only when approved by a ma- ber 17th overruling the objections raised
jerity Of the votes cast in an election, in by the answer and validating and confirming
which a maority of the frecholders who ‘the refunding and funding bonds and gysr.
were qualified electors residing in said city tificates Of indebtedness, and from that g
participated, to be held in the manner pre-  der this appeal is taken L
scribed by law. By proper resolution the
¢ity commission called and caused to bhe-held
the election. The election was held on Qc- find, however, that the appellee has mgre’
tober 6, 1936. The record shows that a& concisely stated the matters which we must .
that time there Wer e 3,076 freeholders who dete,iné in 3 questi ons.
were qudified electors residing IN the city

The appellant in the brief filed here states ]
18 questions for our determination. V/e

tion. A total vote of 2,046 votes were cast lows: 7
upon each of the propositions submitted to “First Question. Does the City of West 3
the electors in said city and who were quali- Pam Beach in Pam Beach county, Florida, 3
fied to participate in said election. 1973 have the power and authority under chapter |
votes were cast in favor of the issuance 15772, Laws of Florida, Acts of 1931, a nd 4§
and exchange of the refunding bonds. 1,946 under section 70 to 98 both inclusive, of |
votes Wer e cast in favor of the issuing Of  chapter 16738, Specia Laws of Floricla, }
certificates Of  indebtedness with which to Acts of 1933 to issue and exchange refund-
refund interest on refunding bonds which ing and funding bonds of sad city for the 3
accrued on bonds on or before September purpose of refunding and funding boncds,
30, 1933. 1,934 votes were cast i N favor judgments upon bonds and the floating ip- 3
of ‘'the issuance and exchange of funding dcbtedncss of sad city? ¥
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“Second Question. Are the refunding and 1933 {Special], which were consolidated

* . funding bonds and certificates of jndehted-

ness proposed to be issued by the City of
West Pam Beach and to be exchanged for

and merged pursuant to chapter 16851, Laws
of Florida, Acts of 1933, now claim immu-
nity from taxation to refund and fund re-

principal and interest claims respectively spectively the bonded and floating debts of

of the bonded and floating debt of said city,
invalid. because by the terms and provisions
contained therein and in the ordinances au-

.thorizing their issuance, the City of West

Palm Beach is obligated to levy taxes for the
payment thereof upon al homesteads lo-

- cated within its territorial limits, notwith-
- standing the provisions of section 7, article

10 of the Congtitution of Florida and chap-

.ter 17060, Laws of Florida, Acts of 1935,

specifically exempting from taxation home-
steads up to the valuation of five, thousand
dollars ?

“Third Question. Is the City of West
Pam Beach authorized to obligate itself
in and by the terms of refunding and fand-
ing ordinances to levy a tax in one fiscal year
sufficient to provide for the payment of in-
terest due on the refunding and funding
bonds in the next fiseal year and where the
terms and provisions contained therein and
in the ordinances authorizing their issuance

said city, portions of which were incurred
prior to such annexation '

[1] The first question was answered in
the affirmative by the circuit court and such
ruling is supported by the opinions and judg-
ments of this court in the case of State v.
Board of Public Instruetion, 170 So. 602,
and also in the case of State of Florida and
G. |. Ridgeway v. City of Daytona Beach,
171 So. 84, filed a this term of the court
and not yet reported_[in State report]. It
15 not needful for us to say more than has
been said in those two opinions.

[2,3] The second question was answered
Y the Jower court in the negative gnd, in so
far as it applies to the refunding bonds and
certificates for accrued interest thereon, that
was holding in line with the decisons of this
court in the ease of State v. City of Clear-
water, 169 So. 602, not yet reported in Flori-
a Reports, and in Folks v. Marion County,

violate the provisions of chapters 16838, 12{ Fla. 17, 163 So. 208, 102 A.LR, 639;

17401 and 16965, Laws o Florida, Acts of
1935’ .

“Fourth Question. Arc the certificates
of indebtedness proposed to be issued and
exchanged for interest claims upon the bond-

Fleming v, Turner, 122 Fla. 200, 165 So. 333.
The opinions and judgments in those cases
were grounded npon the postwlate that tbc
rtfunding bonds constituted a continuation
and extension of the origina contract and

ed and floating devts of the City of West that, therefore, the bondholders were entitled

Palm Beach, invalid, because the ordinances
authorizing the issuance of sad certificates
Provide that twenty five per cent of the face
.amount thereof issued to eaeh holder of an
interest clam to be thereby refunded and
extended shall be due and payablc on or
before the frst day of September in each
of the years 1937, 1938, 1939 and 1940 at
.ten per cent of the fact amount theredf,
while the propositions submitted to the qual-

under the contract to have the tax levy made
upon Property as was autborizd when the
original bonds were issued. This condition,
however, does nat apply to the funding bonds
issued to fund a floating debt as to which
there was no prior contract for tax levies,
These bonds and interest certificates consti-
tuted a new and independent contract for
the payment of which the levy of a tax
homcsttads is prohibited under gec~

ificd freeholders of said city in an election tigy 7. article 10, of the Constitution (as

called for the purpose of approving or dijs-
-dpproving said certificates, stated that said
certificates should be redeemable at ten per
cent of the face amount thereof on or be«
fore four yeas diter dae thereof? )

“Fifth Question. Can the territory ah-
Bexed to the City of West Pam Beach by
chaprer 7254, Laws of Florida, Acts of 1915
‘[SPECia.l] , chapter 7722, Laws of Florida
Acts of 1917 [Specid] ! chapter 9112. Laws

added in 1934). Certainly, the municipality
would not be authoriztd to issue these fund-
ing bonds and interest certificates to provide
for the payment of accrued interest on the
floating debt for which such funding bonds
are to be issued without having been there-
unto authorized by an election such as was
held in the instant case; but, even the au-
thority which accrued and became complete
by the result of such an election would not

‘of Florida, Acts of 1921 [Speciad] ; chapter authorize the municipality to tax home-

943, Laws of Florida, Acts of 1923 [Spe-
©al]; chapter 11797, Laws of Florida, Acts
nf 1925, Extraordinary $ession ; chapters
‘16758, and 16759, Laws of Florida, Acts of

174 80,12

steads. which arc made exempt by the pro-
visions of section 7. article 10, of the Con-
dtitution, to raise funds with which to pay
such obligations.
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[4) The third question was answered
by the lower court in the affirmative and
that holding, in so .far as it applied to the
obligation conraincd in the refunding bonds
and the payment of interest due on refund-
ing bonds and interest which had become
due and remained unpaid on the old bonds
which arc to be refunded, was in line with
the opinions and judgments of this court in
the cases of State v, City of Pensacola, 123
Fla 331 166 So. 831, and State v. City
of Clearwater, 169 So. 602. It is not nec-
essay for us to here say more on this sub-
ject than was said in the case of State v,
City of Clearwater, supta

[5] The fourth question was answered
by the court below tm the negative. With
the limitations heretofore stated that ques-
tion was properly answered. While it is
true that the provison of the ordinance3
authorizing the issuance of certificates of
indebtedness for the purpose of refunding
interest and authorizing the issuance of cer-
tificates of indebtedness for the purpose of
funding interest was not followed verbatim
in submitting those two questions at the
dlection, the differences appearing are im-
material.  Section 11 of chapter 14715, Laws
of Florida, Acts of 1931, is as follows:

“Section 11. At said election, the ballots
used shal be a plain white piece of paper
with such description of the issuance of
bonds to bs voted on, printed thereon as the
authority calling the ¢lection may prescribe.
A separate statement of each issue of bonds
sought to be approved, giving the amount
thereof and the interest rate thereon, to-
gether with such other details as may be
deemed necassary to properly inform the
‘electors, shall be printed thereon in con-
nection with the question ‘Fo¥ Bonds and
‘Against Bonds’ Direction to the voter to
express his choice by making an ‘X' mark
in the space to the right or to the left of
said question shall be stated on such bal-
lot”

It will be observed that this provision of
the datute does not require the proposition
submitted to the voters to designate the ma
turity date of the obligations therein refer-
red to. The act requires that the proposi-
tion to be submitted to the voters should
specify the amount of the issue of said cer-
tificates and the interest rate thereon. |t
affirmatively appears that the voters were
apprised of the fact that two issues of cer-
tificates. one in the aggregate amount of
$800,000 and the other in the aggregate
amount of $25,00Q were to be voted upon,

the negative by ‘the court below and prog

AT R

and that such certificates of indebted& g
would not beat interest. These were the
Only two essential requirements to bc met]
and the additional information as to ma.
turity dates was mere surplusage. There-
fore, inesmuch as it affirmatively appears
that the obligation of the taxpayer will ng
be increased by reason of any inconsistenﬁ,
in the stated maturity dates, and as no frawgd
is shown, we hold that this inconsisteney
does not affect the vaidity of the obliga,
tions. In Me¢Quillin on Municipal Corpora,
tions, vol. 5, pp. 1021-1023, the author says:

“In the absence of fraud, or attempt t3
misead the voters, or express declaration
in the law to the contrary. mere irregulari.
ties which do not ptevent a full and free
expression of opinion of the will of the elee -
tors, and change the result will not invali-
date the election. But a disregard of man-
datory requirements, or matters of substanee
will vitiate the election and preclude valici
contemplated action thereunder. « o ¥i,

“All presumptions arc in favor of the
vaidity of the eection, and as said above,
it will not be vitiated by mere jrregularities.
Thus, mete irregularities in the ordinance
caling the election do not invalidate the:
bonds, especiadly where the statute so pro-
vidcs. Furthermore, a bond election will
not be held invaid on account of a disrre
gad of merely directory provisions of el
tion laws, where such a disregard would fiot
render an election for municipal oficers
invalid. Likewise, the fact that the manner
of making municipa election returns pas
not been prescribed by ordinance, as rquit-
ed by statute, does not invalidate the el
tion, where there was a far canvass and
declaration of the result of the election and
no fraud is clamed. So the mere fact that
the ballots do not state the purpose of the
expenditure is not fatdl where there is ¢
possibility or claim that any voter was mi§
led or prgudiced by the mistake. o o ‘::

The cases of’ State v. Andresen. 75 O
509, 147 P. 526; City of Perry v. Davis, 7
Kan. 369,154 P. 1127; City of Albugquerqut
v. Water Supply Co., 24 N.M. 368, 174. F.
217, § ALR. 519, and State ex rcl. Utat
Savings & Trust Co. v. Sat Lake City €
al., 35 Urah, 25, 99 P. 255, 18 Ann.Cas. 11.'30_
support this text. N

6] The fifth quesion was answered &

erly so. A

The City of West Pam Beach acquires i§
authority under the provisions of chaplg
16851, Acts 1935, when read in pari mate}
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with chapters 16758, and 16759, Sp.Acts
£1935, the result of which in this regard has
Fheen heretofore stated. Regardless of any
fOl'm“ legislative enactments, the Legis-
ature possesses plenary power under sec-
fon 8, article 8, of the Constitution to abol-
¥ish existing corporations and create a new
jgorporation and by the act make al out-
sfanding obligations of the former eerpora-
Ion the obligations of the new corporation
to authorize the levy of tax on al tax-
property within the territorial limits
,the new corporation available for the
yment of such obligations. See State v.
ity of Miami, 101 Fla, 292, 134 So. 608;
Btate v. City of St Petersburg, 106 Fla 742,
H44 'So. 313, 671, 145 So. 175; State vy, City
af Clearwater, supra.
"We may say here that therecord shows
al of the territory now included in the
Jgof West Pam Beach was by legisative

b the adoption of the homestead amend-
22it on November 6, 1934, now section 7,
e 10, of the Congtitution So, we hold
ktt.'he decree gppedled from should be gf-
L except in so far a§ it validates the

gferrcd to and the certificates of indebted-

t which had accrued prior to Septem-

10, of the Cons&ion, and we dj.
t t_he decree should be reformed so
Jiminate this provision. When so

’~

néd; the decree will stand afirmed.
:rﬁered.

v STATE v. CITY OF SANFORD Fla. 339
T -

o speclal assessments which bad been made
but were not collected did not impose au ad-
ditional hurden on taxpayers generdly and
was No pledge of taxing power other than
that taxing power which attached to erigi-
nal bonds, and refunding bonds created po
additional or increased liability (Acts 1931,
Ex.Bess., ¢, 15772).

2. Municipal corperations ¢=918(1)

City  held entitled, without voters' gape
proval, to issue refunding bonds In lieu of
special assessment bonds and certificates of
Indebtedness and public utility bonds which
refunding bonds pledged full faith and eped-
It of city. notwithstanding origina bonds
pledged aso special  assessments and  net
revenue from efty waer plant (Aets 1931

Ex.Sess., ¢ 15772).

3. Munlcipal corporations E=967(1)
Homesteads fn city held assessable for

rought within the corporate limits Prior taxes for payment of refunding bonds not-

withstanding constitutional provision es-
empting homesteads from taxatiop and stat-
ute specificaly exempting homesteads up to
valuation of $5.000 from taxation (Aets 1931,
Ex.Sess., ¢ 13772; Acts 1935, c. 17060;

isions of the funding bonds hcreinbcfore gopst. art, 10, § 7, amended in 1934).

procure funds with which to pay the 4. Municipal corporations €=968(Vz)

Refunding bonds issued by ¢ity wnder

1933, on the floating debt, whcrchy general refunding act held not affected by
me appear {0 p|edge tax to bc levied etatute prov idlng for budget (Am 1931
9B homesteads as descibed in section 7, Sess, ¢ 15772 Acts 1935, ¢ 16838),

5. Munlclpal eorporations €918

Prohibition in resolution authorizing is-

suance of refunding bonds by city of accept-
apce Of anything but lawful money of [nit»

ed States In payment or satisfaction of tax-

e5 Or special assessments levied for gych

refunding bonds hold not invalld because of
statute  permitting use of past-due obliga-

. ‘[ITFIELD CJL a&d BROWN agd tions O municipality for parment of taxes
) H-».CO”CUV in the opinion and o503 for puymert of interest and for sink
gat. - . img fund .(Acts 1931, Ex.Sess. e 13772¢
Acts 1937, ¢, 17401).

o~
@\”’b@ . 6. Municipat corporations €=45§

City Issuing refunding bonds Aeld ay-
thorized to provide that any amount eollect-
ed under Jery to raise money to pay inter-
est which would be in excess of amount pee-
essary to pay Interest wag to go into sink-.
. o . o Ing fund for payment, redemption, or pur
Upreme Court of Florida, Division A. chase of bonds (Aets 1931, Ex.Sess, ¢
; May 3, 1937. 15772).

llelpal corporations &=918(1) 7. Municlpal gorporations €919
eetors' approval was not necessary to City Aelz guthorized tn issue refunding
of refunding bonds where pledging bonds ynder general refunding aet without

s
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EXHIBIT 10

WINTERFIELD v. TOWN OF PALM BEACH Fla. 359
Cite 35 455 S0.2d 359 (Fla. 1984)

flict of Decisions, Third District-Case No.
81-1964.

Case below: 433 Sp.2d 1323

Bennett H. Brummer, Public Defender
and Elliot H. Scherker, Asst. Public De-
fender, Eleventh Judicia Circuit, Miami,
for petitioner.

Jm Smith, Atty. Gen. and Diane E.
Leeds, Asst. Atty. Gen., Miami, for respon-
dent

PER CURIAM.

Approved. State v. Fuller, 455 So.2d
357 (F1a.1984).

It is so ordered.

BOYD, C.J., and OVERTON, ALDER-
MAN, McDONALD, EHRLICH and
SHAW, JJ., concur.

ADKINS. J., dissents. .

Adrian WINTERFIELD, Appdlant,
v

TOM OF PALM BEACH and t he
State Of Florida, Appellees,

No. 64284.
Supreme Court of Florida.

July 19, 1984.
Rehearing Denied Oct. 5, 1984,

;
/7

Appeal was taken from a judgment of
the Circuit Court, Pam Beach County,
John D. Wessel, J.,, vaidating municipal
bonds. The Supreme Court held that: (1}
violation of single-purpose rule did not
mandate invalidation, and (2) failure of pro-
posed text for referendum ballot to men-
tion that some of the revenue would be

Fla Guses 455-456 S0 204

used to reimburse city for prior expendi-
ture for land did not mandate invalidation.

Affirmed.

1. Municipal Corporations ¢=918(4)
Municipal bond referendum election
would not be invalidated despite violation
of single-purpose rule, resulting from sin-
gle election on proposed bond issue to pay
for new police facility, fire station, and
sewer compressor station, where there was
no assertion that violation of the rule con-
stituted fraud, corruption or coercion or
affected the result of the election and
where multiple purposes of proposed bond
issue were clear on the face of the notice of
election and the ballot and thus anyone
wishing to challenge on the point could
have made the attack before the election.

2. Municipal Corporations ¢=918(4)

Where discrepancies on bond I ef er en-
dum ballot mislead the voters or fail to
adequately inform them of the project, bal-
lot is subject to invalidation.

3. Municipal Corporations €918(4)

Failure of proposed text for bond ref-
erendum ballot to mention that some of the
revenue would be used to reimburse city
for prior expenditure for land did not man-
date invalidation for the bond referendum
election where title of original resolution
included reference {g acquiring land as did
all subsequent notices and resolutions and
ballot itself and where prior purchase of
land was matter of public record.

Adrian Winterfield, pro. per.

John C. Randolph of Johnston, Sasser,
Randolph & Weaver, West Palm Beach, for
appellee Town of Palm Beach.

David H.  Bludworth, State Atty. and
Marta M SuarezMurias, Ast. Stae Atty,
West Palm Beach, for State.

PER CURIAM.

This is an appeal from a circuit court
judgment validating municipal bonds pur-
suant to chapter 75, Florida Statutes
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(1983). We have jurisdiction. Art. V,
§ 3(b)2), Fla. Const.

Electors of the Town of Palm Beach vot-
ed on a bond referendum on March 22,
1983. The proposed bond issue would raise
$7 million tb pay for a new police facility, a
fire station, and a sewer compressor sta-
tion. The ballot provided for a single vote
to be cast on the entire bond issue, rather
than allowing a separate vote to be cast for
each project. Approximately three-quar-
ters of those voting approved the bond
issue.

Winterfield appeared as an intervenor at
the circuit court validiation hearing held
August 1, 1983, pursuant to chapter 75,
and was permitted to intervene. He unsuc-
cessfully challenged the validity of the
bonds on two grounds, violation of the “sin-
gle-purpose” rule and technical irregulari-
ties in the bonding process. The circuit
court validated the bonds and Winterfield
appealed to this Court We affirm the
judgment ef validation.

I. THE SINGLE-PURPOSE RULE

[11 The single-purpose rule was adopted
by thii Court in Antuono v. City of Tam-
pa, 87 Fla. 82, 99 So. 324 (1924). The rule
was Stated as follows:

If there are two or more separate and

distinct propositions to be voted on,

each proposition should be stated sepa-
rately and distinctly so that a voter may
declare his opinion as to each matter
separately, since several propositions
cannot be united in one submission to the
voters so as {p call for one assenting or
dissenting vote upon all the propositions;
and elections are invalid where held un-
der ‘such restrictions as to prevent the
voter from casting his individual and in-
telligent vote upgn the object or objects
sought to be obtained. The object of the
rule preventing the submission of sever-

1, Grapeland Heights Civic Association v. City of
Miami, 267 S0.2d 321 (Fla.1972) (recreational
facilities in two areas of the city); Stare v, City
of st. Augustine, 235 50.2d | (Fla.1970) (conver-
sion of building 10 city hall and fire station with
related cxpcnscs); State v, County gf Dade, 125

al and distinct propositions to the people
united @ one in such a manner as to
compel the voter to reject or accept al is
to prevent the joining of one local subject
to others in such a way that each shall
gather votes for all, and thus one meas-
ure, by its popularity or its apparent
necessity, carries other measures not so
popular or necessary and which the peo-
ple, if granted the opportunity of sepa-
rate ballots, might defeat. However, un-
less otherwise provided, it is proper to
submit a number of propositions or ques-
tions at one time, providing the ordinance
specifies each separate question or prop-
osition as such, and provision is made by
which the voters are given opportunity to
vote upon each specific proposition or
question independent of the other ques-
tions submitted at the same time. This
may be done upon a single ballot, but the
ballot must state each proposition sepa-
rately, so that the voter may be able to
express his will with reference to each
question,
87 Fla. at 90-91, 99 So. at 326 (emphasisin
original) (quoting 5 E. McQuillin, The Law
of Municipal Corporation § 2198 (1921),
identical language in current edition at 15
J. 'Latta & E. McQuillin, The Law of Mu-
nicipal Corporation § 40.09 (3d ed. 1970).
The rule has been construed so that “if
bonds are proposed and issued for two or
more purposes that are so related as to
amount to a single purpose, they may be
combined and voted on as a single issue.”
State v. City of Daytona Beach, 160 Fla
13, 14, 33 So.2d 218, 219 (1948). This is
especialy so when a single plan of financ-
ing isinvolved. State v, City of St. Augus-
ting, 235 $0.2d 1 (Fla1970). In every case
considered by this Court since Antuono
raising the single-purpose rule, the Court
has found sufficient interrelationship be-
tween various projects to amount to a sin-
gle purpose.’ "

S0.2d 833 (Fla.1960) (highway projects); Stafe
v. Dade County, 39 So.2d 807 (Fla.1949) (five
bridges); State v, City of Daytona Beach, 160
Fla. 13, 33 80.2d 218 (1948) (city recreation
facilities); State ex rel Wilkes v. Brandon, 92
Fla. 793. 110 S0. 127 (1926) (waterworks and

. N e e

Y

=

I

- Gm mE N WE W ER WS N (W

[
£

-




N ER SR SR By W B o o

WINTERFIELD v. TOWN OF PALM BEACH Fla. 361
Cite as 455 $0.2d 339 (Fla 1984)

In the case before us, the town suggests
that the three projects constitute a single
purpose-to provide essential services. If
we were to accept this rationale, the single-
purpose rule would be effectively eviscerat-
ed. Instead, we find that, based on the
facts of this case, more than one purpose
will be served in issuing these bonds. At
the very least, the public safety purpose of
the police and fire projects is separate and
distinct from the public health purpose of
the sewer projects. We do not need to
decide whether the police and fire projects
are also separate and distinct purposes.

The Astuone single-purpose rule ap-
pears to require invalidation whenever vot-
ers have been asked to approve mbre than
one purpose with a single vote, However,
this Court has not lost sight of the underly-
ing rationale for the rule, which is to pre-
vent the electoral equivalent of logrolling,
whereby “one measure, by its popularity or
its apparent necessity, carries other meas-
ures not so popular or necessary and which
the people, if granted the opportunity of
separate ballots, might defeat” Antuono,
87 Fla. at 90, 99 So. at 326. While electoral
logrolling is an evil to be avoided, per se
invalidation may very well result in a
greater evil. Thus, this Court has on one
occasion recognized that a violation of the
single-purpose rule does not render bonds
invalid per se, In State ex rel. Wilkes v
Brandon, 92 Fla 793, 110 So. 127 (1926),
the mayor of Perry refused to sign bonds
after the election and circuit court valida-
tion. The mayor raised the single-purpose
rule in response to a petition for an alterna-
tive writ of mandamus te require the may-
or to sign the bonds. This Court held:

It is not made tp appear that such a

purpose {te extend municipal waterworks

and sewer systems] embraces “two or
more separate and distinct propositions’
as was contemplated by the rule an-

nounced in the Antuono case, and if it did

so appear, we think that those desiring to

avail themselves of the benefits of the
rule, must do so in seasonable time.

When power to issue the bonds is admit-

sewers); Lewis v. Leon County, 91 Fla. 118,107

ted, and they have in fact been issued

and validated by decree of the Circuit

Court as provided under the law of this

State, and no fraud is charged, an at-

tempt to invoke the rule in the Antuono

case comes too late.

State ex rel. Wilkes v. Brgndon, 92 Fla. at
79596, 110 So. at 128. This Court also
recognized the desirability of a “seasona-
ble” challenge based on the single-purpose
rule in Slate ¥, City of St. Augustine, 235
S0.2d 1, 3 (F12.1970}, where it noted in dicta
that “the better procedure [rather than
raising the issue in the validation proceed-
ing] would be for the elector to question
the sufficiency of the ballot in appropriate
proceedings before-not after-the election
has been held and the results proclaimed.”
(Footnote omitted.)

The Brandon and City of St. Augustine
decisions found no violation of the single
purpose rule, and so there was no need to
address the issue now before us, which is
whether a challenge in the validation pro-
ceeding based on the single-purpose rule
can be sustained. However, this Court has
on repeated occasions found that pre-elec-
tion irregularities do not necessarily re-
quire invalidating an election. An early
indication of the Court’s reluctance to in-
validate elections came in State ex rel
Smith v. Burbridge, 24 Fla 112, 130, 3 So.
869, 877 (1888), where the Court held that
the “disposition and duty of courts are to
sustain popular elections whenever they
have been free and fair, and it is clear that
the voters have not been deprived of their
right to vote, and the result has not been
changed by irregularity.” A more defini-
tive standard was stated in Carn v. Moore,
74 Ha 77, 88-89, 76 So. 337, 340 (1917):
“Republics regard the elective franchise as
sacred, and the courts should not set aside
an election because some official has not
complied with the law governing elections,
where the voter has done al in his power to
cast his ballot honestly and intelligently,
unless fraud has beer perpetrated or cor-
ruption Or coercion practiced to a degree
to have affected the result.” (Emphasis

So, 146 (1926) (county-wide road projects).
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added.) See also Marler v. Board of Pyb-
lic Instruction of Okaloosa County, 197
$o0.2d 506, 508 (Fla.1967) (challenge to suf-
ficiency of notice of bond referendum not
grounds to invalidate election because “the
violation of [statutory provisions for notice
of election] cannot affect the validity of an
election nor the result thereof where such
election has been fairly held and thereis no
charge of fraud, corruption or coercion that
15 aleged to have affected the result there-
of.” (footnote omitted)).

In preserving elections in the face of
post-election challenges to pre-election ir-
regularities, this Court has found that a
party is estopped from voiding an election
where he was on notice of the irregularity
before the election. “The aggrieved party
cannot await the outcome of the election
and then assail preceding deficiencies
which he might have complained of to the
proper authorities before the election.”
Pearson v. Taylor, 159 Fa 775, 776, 32
S0.2d 826, 827 (1947) (post-election chal-
lenge to sufficiency of petition which lead
to election). See also State ex rel. Robin-
son v. North Broward Hospital District,
95 $0.2d 434 (Fla1957) (falure to advertise
bond referendum for full thirty days before
election not grounds to invalidate election
where no attack was made before election,
no one claimed denial of right to vote, and
no fraud was charged); McDonald . Mil-
ler, 90 So.2d 124, 129 (Fla.1956) (losing
candidate, fully aware of blatant pre-elec-
tion irregularities, barred from raising
those irregularities as grounds to invali-
daté election: “One cannot stand by with
full knowledge and acquiesce in this type
of conduct prior to an election and then,
after. being disappointed by the results,
successfully overturn the election.”); MNel-
son v Robinson, 301 $0.2d 508 (Fla. 2d
DCA), cert. denied, 303 So.2d 21 (Fla1974)
(losing candidate’s challenge to name place-
ment on the ballot may have been enforce-
able before election, but not after); Speigel

2. Wc also note that even a pre-clection chal.
lenge must bc filed in a timely manner to allow
adequate judicial review before the clection.
Cf. State ¢x ral Pooser v. Wester, 126 Fla. 49. 170
So. 736 (1936). where a contest of a primary

v. Knight, 224 So.2d 703, 706 (Fla 3d DCA
1969) (“A different rule applies to technical
or procedural irregularities which occur
and are challenged prior to a general elee-
tion than to those which are discovered and
challenged after the general election, in the
absence of corruption or fraud or a statuto-
ry penalty requiring an ouster of the elect-
ed official or a vacancy in the office.”},

In the case before us, Winterfield's chal-
lenge is based on a bare assertion that the
bond referendum violated the single-pur-
pose rule. No substantial assertion is
made that violation of the rule constituted
fraud, corruption or coercion, or that the
violation affected the result of the election.
In fact, a strong majority of the voters
favored the bond issue, and the record faiig
to show any substantial controversy which
would indicate that any one of the projects
was more or less popular or necessary than
the others. The multiple purposes of the
proposed bond issue were clear on the face
of the notice of election and the ballot, and
any one wishing to challenge on the point
now raised could have made the attack
before the election. No constitutional or
statutory provision requires invalidating an
election under these circumstances.

We therefore hold that violation of the

single-purpose rule under the circumstanc-
es presented in this case does not require

.invalidation of the election.*

[I.  PROCEDURAL IRREGULARITY

Winterfield's second challenge in the val-
idation proceeding centered on discrepan-
cies in the description of the police facility
project in documents related to the bonding
process. The city had purchased the land
for the police facility some time before the
bond referendum. The, proposed text for
the referendum ballot embodied in the orig-
inal town council resolution initiating the
bonding process failed to mention that
some of the bond revenue would be used to

clection was barred after the ¢ontestant waited
more than four months. until less than one
month before the general election, 10 make the
challenge.




P.L.R. v. STATE Fla. 363
Clte as 455 So.2d 363 (Fla. 1984)

reimburse the city for the prior expenditure
for land. Later official notices and the
ballot itself referred to “acquisition of land
for and construction of a police facility.”

[2,3) Where discrepancies on a bond
referendum ballot mislead the voters, or
fal to adeguately inform them of the
project, the ballot is subject to invalidation.
See Grapeland Heights Civie Association
v. City o Miami, 267 $0.2d 321 (Fla.1972).
We find no basis for applying this principle
in this case. The title of the origina reso-
lution included reference to acquiring land
for the police facility, as did all subsequent
notices and resolutions and the ballot itself.
The prior purchase of the land was a mat-
ter of public record, and information |eaf-
lets prepared by the town explaining the
referendum outlined the situation.

I1l. THE VALIDATION HEARING

Besides the two issues raised before the
circuit court, appellant also urges on appeal
that the circuit court denied him due pro-
cess and showed bias in the way he was
treated during the hearing. The record
shows that appellant first filed a pleading
in the validation proceedings on the morn-
ing of the hearing, styled “Answer of In-
tervenor.”

Winterfield complains that seveml irreg-
ularities occurred before and during the
hearing because he was not granted inter-
venor status until the end of the hearing,
and that at one point the judge demonstrat-
ed bias by speaking to him condescending
ly. Our review of the record convinces us
that the trial judge acted reasonably in
light of the last-minute nature of appel-
lant's appearance.

Accordingly, we affirm the judgment of
validation of the circuit court.

It is so ordered.

BOYD, CJ, ADKINS, OVERTON, AL
DERMAN, McDONALD, EHRLICH and

SHAW, JJ., concur.

P.L.R.. a child, Petitioner,
V.
STATE of Florida, Respondent.
No. 64264.

Supreme Court of Florida
July 19, 1984.
Rehearing Denied Oct. 4, 1984.

Juvenile was adjudicated delinquent by
the Circuit Court, Broward County, John A.
Miller, J., based on possession of marijua-
na, and he appealed. The District Court of
Appeal, Fourth District, 435 So.2d 850, af-
firmed, and certified a direct conflict. The
Supreme Court, Overton, J., held that offi-
cer’s observation of a manila envelope, of a
type usually used for marijuana transac-
tions, in the pocket of ajuvenile at aknown
drug-tansaction site provided sufficient
probable cause to arrest the juvenile and
conduct a search incident to that arrest.

Decision approved.
Adkins, I, filed dissenting opinion.

Arrest &71.1(3)

Officer’s observation of a manila en-
velope, of a type usually used for marijua-
na transactions, in the pocket of a juvenile
at a known drug-transaction site provided
sufficient probable cause to arrest the juve-
nile and conduct a search incident to that

arrest.

Richard L. Jorandby, Public Defender,
and Anthony Calvello, Asst. Public Defend-
er, Fifteenth Judicial Circuit, West Palm

Beach, for petitioner.

Jm Smith, Atty. Gen., and Richard G.
Bartmon, Asst. Atty. Gen, West Palm
Beach, for respondent.
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EXHIBIT ll'r.

ORDI NANCE NO. 2137

AN ORDINANCE OF THE CITY OF WNTER PARK,
FLORI DA caLLING A BOND REFERENDUM TO BE HELD
ON THE QUESTION OP THE |ISSUANCE OF NOT
EXCEEDI NG $5,125,000.00 GENERAIL, OBLI GATI ON
BONDS,  SERIES 1996, CF THE c1TYy OF WNTER
PARK, FLORIDA TO FINANCE THE COST OF THE
ACQUI SI TI ON OF THE GREEN SPACE KNOWN AS THE
WINTER PARK GOLF COURSE; AUTHORI ZI NG THE
ISSUANCE OF SUCH BONDS | F APPROVED BY
REFERENDUM AND PROVI DI NG AN EFFECTI VE DATE.

BE IT ENACTED by the people of the Gty of Wnter Park,
Florida (the “Issuer” or sonetines herein referred to as t he

“City~) as follows:

section 1. Authority for this Odinance. This ordinance is
enacted pursuantto Chapters 100 and 166, Florida Statutes, and
other applicable provisions of Ilaw.

Section 2. Authorization of Bonds. Subject and pursuant to
the proviaions hereof, GCeneral Cbligation Bonds, Series 1996 (the
"Bonds"), of the Issuer are authorized to be issued in the
aggregate principal anount of not exceeding $5,125,000.00 to
finance the ach|5|t|on of the Green Space known asthe Wnter Par k
CGol f Course ﬁroperty ocated within the Gty and al | ﬁurposes
incidental thereto (collectively, the *Proj ect " The noney
received fromthe issuance of the Bonds wl| be ‘used for such
purpose and for the benefit of the Issuer. The Bonds shall be
payable from ad valoremtaxes levied without limtation as to rate
or amount on all taxable property in the area of the Issuer. None
of the Bonds shall be issued for a longer term than 20 years from
their date of issuance, and such Bonds shall bear interest at such
rate or rates not exceeding the maimunrate permtted by | aw on

the date of sale of the Bonds.

Section 3. Bond Referendum A bond referendum of the
qualified electors residing in the area of the Issuer is hereby
called to be held on June 4, 199, to determ ne whether or not the
i ssuance of the Bonds, in an aggregate princi pal anmount of not

exceedi ng $5,125,000.00, shall be approved by such qualified
electors to finance the cost of the acquisition of the Project.

Allqualified electors residing in the area of the Issuer _shall be
entitled and pernmitted co vote in such bond referendum  The polls
will be open at the voting places from 7 o'clock AM wuntil 7

o'clock P.M on the same day.

Section 4, Notice of Bond Referendum. As required by law, at
leagt 30 days' not:ce =i the bond referendum shall kEke provided.

This grdinance shal ! e published 1n {ul 1 as part of the notice cf

g
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such bond referendum together with an appropriate notice jinp
substantially the form attached hereto as Exhibit “A* in the
Olando Sentinel or any other newspaper published and of general
circulation in the area of the |ssuer, at least twice, once jin the
fifth week and oncein the third week prior to the week in Which
the bond referendumis to be held.

Section 5. Places of Voting, Inspectors, Clerks. The places
of voting shall be the same as in general elections held in the
area of the Issuer, and the inspectors and clerks for the polling
places for the bond referendum shall beas required by |aw.

Section 6. Official Ballot. The form of ballot to be used
shall be in substantially the followng formwth such m nor
changes a6 may be nade by the City Cerk with the advice of the
City Attorney:

OFFI CI AL BALLOT
CITY oF WNTER PARR, FLORI DA
GREEN SPACE (GOLF COURSE) ACQUISITION
BOND REFERENDUM - JUNE 4, 1996

Shall the City of Wnter Park issue not exceeding
$5,125,000.00 general obligation bonds, bearing interest
at not exceeding the maxinum legal rate, maturing wthin
20 years fromdate of issuance, payable from ad valorem
taxes levied on all taxable property in the Gty area,

Wthout limtation as to rate or anmount, for financing
the acquisition of the Green Space known as the Winter
Park Golf Course, as provided in Odinance No.. _2137 2

[nstructions to Voters:

1f you are in favor of the issuance of the bonds,
conplete the arrow pointing to the words »ror BONDS."

If you are not in favor of the issuance of the bonds,
conplete the arrow pointing to the word6 “AGAINST BONDS. "

Section 7. Absentee Voting. Paper ballots shall be used at
such election for absentee voting. The form of ballot to be used
in the referendum for absentee voters shall be in substantially the
formspecified in Section 6 above.

Section 8. Printing of Ballots. The Supervisor of Elections
IS authorized and directed to have printed a sufficient nunber of
such ballots for use of absentee electors qualified to cast ballots
in the bond referendum and shall also have printed sanple ballots
and deliver them to the inspectors and clerks on or before the date
and time for the opening of the polls for such bond referendum for
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use at the voting places; and further is authorized and directed to
have printed on plain white cardboard or paper and delivered in
accordance with law, the official ballots for use in such bond

r ef erendum

Section 9. Referendum Procedure. The bond referendum shall
be held and conducted in the manner prescribed by law fox holding
general elections in the area of the |ssuer, except as may be
[la_rovi ded by Sections 100.201 through 100 :351, Florida Statutes.
he inspectors and clerks at each polling place shall prepare and
file returns Of such bond referendum and shall deliver the sane to
the City. such returns shall show the nunmber of qualified electors
who voted at such bond referendum on the proposition, and the
number Of votescast respectively for and against approval of the
proposi tion. The returns shall, as .soon as practicable, be
canvassed by the City Commission of the City (the "Conm ssion".)

Section 10. Referendum Results. If a ngjority of the votes
cast at such bond referendumin respect to the proposition shall be
“wFor Bonds", such proposition shall be approved; and then the
Bonds, the issuance of which shall be thereby approved, my be

issued as hereafter provided by subsequent resolution of the

Comm ssi on,

Severability. In the event that any word,
paragraph hereof shall be held invalid
such holding shall not

Section 11.

Bhrase, cl ause, sentence or paragraph
any court of competent jurisdiction,

affect any other word, clause, phrase, sentence or paragraph

her eof .
Section 12. Repealing Clause. All ordinances, resolutions or
inconsistent with this ordinance are

parts thereof in conflict or ) _ _ _
hereby repealed insofar as there is conflict or inconsistency.

Section 13. FEffective Date. This ordinance shall take effect
immediately upon its final passage and adoption.

ADOPTED at a regular neeting of the Cty Conmssion of the
Cty of winter Park, Florida, held at Cty Hall, Winter Park,
Florida, on the _12th  day of : March™ Y\ . 1996,

f " Mayor
g /M. LANEZ A
A

erk

Attest:,
civy 1

aw\ci ty\wpgc.org\rev. 12 29.95
(rev. 02 27 96)
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EXHIBIT 12

RESOLUTION NoO. 1635

RESOLUTI ON CANVASSING THE RESULTS OF A BOND
REFERENDUM HELD ON JUNE 4, 1996 IN THE CITY
OF W NTER PARK, FLORIDA, .oN THE QUESTION OF
THE PROPOSED | SSUANCE BY THE CITY OF NOT
EXCEEDI NG $5,125,000.00 GENERAL OBLI GATI ON

BONDS, SERIES 1996.

BE IT RESOLVED BY THE CITY COWMSSION OF THE CITY OF WNTER
PARR, FLORIDA (the "Conmi ssion" and "lssuer" respectively):

Section 1. Authoritv for this Resolution- This resolution is
adopt ed pursuant to Chapters 100 and 166, Florida Statutes, and
other applicable provisions of |aw.

Section 2. Fi ndi nss. It is hereby ascertained, determ ned
and declared that:

A On June 4, 1996, a bond referendum (the ‘Referendunt) was
held within the area of the |ssuer pursuant to an ordinance duly
enacted by the Commi ssion on March 12, 1996, and notice of the sane
duly published prior thereto, as required by law, to submt to the
qualified electors of the Issuer the follow ng proposition (the
"Proposition")

GREEN SPACE (GOLF COURSE) ACQUI SITION

Shall the Cty of Wnter Park issue not
exceeding $5,125,000.00 general obligation
bonds, Dbearing interest at not exceeding the
maxi num |legal rate, maturing within 20 vyears
from date of issuance, payable from ad valorem
taxes levied on all taxable property in the
Cty area, wthout limtation as to rate or
amount, for financing the acquisition of the
G een Space known as the Wnter Park Colf
Course, as provided in Odinance No. 2137?

B. The total nunber of votes cast in the Referendum for the
Proposition was 4,573, out of which 3,497 were in favor of the
iﬁsuance of the proposed bonds, and of which 1,076 were opposed
t hereto.
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C. It' appears that the Referendum has been duly and Properly
held in accordance with law and that the returns of the Referendum

have been delivered to the Commission for the purpose of canvassing
the sane and determning and certifying the results thereof.

Section 3. Results of Referendum The proposed issuance of

bonds described in the Proposition heretofore described, in the
aggregate principal amunt of not exceeding $5,125,000.00, were
approved by a majority of the qualified electors voting in the

Ref erendum for such Proposition.

Section 4. Declaration of Result. A certificate of
declaration of results of the Referendum shall be recorded in the
mnutes of the Conm ssion as soon as possible.

Section 5. Effective bate. This resolution shall take effect
i medi ately upon its adoption.

ADOPTED after reading by title at a relglul ar mneeti of the

g
City Commission of the City of Wnter Pa orida, el 0° af Gty
Hal [, Wnter Park, Florida, on the 1l1ltpda om
| v/

Gary A@w‘er, Mayor

Attest:

aw\city\bondval .res\06.06.96
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EXHIBIT

Executi on Copy

RESOLUTI ON NO 1636

A RESOLUTI ON PROVI DING FOR THE | SSUANCE OF NOT
EXCEEDI NG $5,125,000 GENERAL OBLI GATI ON BONDS,

SERIES 1996, OF THE CITY OF WNTER PARK,
FLORI DA, FOR THE PURPOSE OF FI NANCING THE COST
OF THE ACQUI SI TION OF THE GREEN SPACE KNOM AS
THE WNTER PARK GOLF COURSE; AND PROVI DI NG AN
EFFECTI VE DATE.

BE IT RESOLVED BY THE CTY COMSSION OF THE CTY OF WNTER
PARK, FLORI DA:

SECTION 1. AUTHORITY FOR TH'S RESOLUTION. This resolution is
adopted pursuant to Chapter 166, Florida Statutes, and other
applicable provisions of |aw

SECTI ON 2. DEFI NI TI ONS. Unl ess the context otherw se
requires, the terns defined in this section shall have the neanings
specified in this section. Wrds inporting the singular nunber
shall include the plural nunber in each case, and vice versa, and
words inporting persons shall include firms and corporations.

A "Amortization Installment® shall nean, with respect to (1)
any Current |Interest Paying Term Bonds, the anount of noney
designated for such Current Interest Paying Term Bonds and required
to be deposited into the Bond Anortization Account to pay the
principal anmount of Current Interest Paying Term Bonds to be
redeened on each annual interest or principal nmaturity date;
provi ded, that the aggregate of such installnents for each maturity
of Current Interest Paying Term Bonds shall equal the aggregate
principal amount of each maturity of Term Bonds delivered on
original issuance; and (2) any Capital ABpreci ation Term Bonds, the
Compounded Amounts so designated by subsequent resolution of the
Conmi ssi on. Such installnents shall be deened to be due on such
dates as shall be fixed by subsequent resolution of the Conmission
adopted on or prior to the sale of Term Bonds.

_ B. "Authorized Investments" shall nean any of the follow ng
if and to the extent the sane are at the tine legal for investnent

of municipal funds:

(1) CGovernnent Obligations which are held in a custod%/ or
trust account by a bank or savings and |oan association which is
either (a) a "qualified public depository" under the laws of the
State of Florida or (b) has capital, surplus and undivided profits
of not less than $50,000,000, and which is a menber of the Federal
Deposit Insurance Corporation ("FDIC");

3247/WIN32010/R-AUTH-RES 1
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(2) bonds, debentures, notes, participation certificates or
ot her evi dences of indebtedness payable in cash issued, or the
principal of and interest on which are unconditionally guaranteed,
by the follow ng federal agencies whose obligations represent the
full faith and credit of the United States of Anerica: Feder al
Home Loan Bank System the Export-lnport Bank of the United States,
the Federal Financing Bank, the CGovernnent National Mortgage
Association, the Farners Hone Administration, the Federal Housing
Adm nistration or the Maritime Admnistration;

(3) tinme and demand deposits in any commercial bank. or
savings and l|oan association which is a nmenmber of FDIC and is a
"qualified public depository" wunder the laws of the State of
Fl ori da;

(4) repurchase agreements fully and continuously secured b?/
CGovernment (oligations, with any bank, trust conpany, nationa
banki ng associ ati on or savings and | oan association which is a
menber of FDIC and is a "qualified public depository” under the
laws of the State of Florida; or wth any registered governnent
bond broker/deal er which is subject to the jurisdiction of the
Securities Investors' Protection Corporation; provided, (a) such
CGovernnent (bligations are held by the Issuer or athird party
which is (i) a Federal Reserve Bank, or (ii) a bank or savings and
| oan association which is a menber of FDIC and is a "qualified
public depository" under the laws of the State of Florida, or (iii)
a bank or savings and |oan association approved in witing for such
purpose by the nunicipal bond insurer, if applicable;, and the
| ssuer shall have received witten confirmation fromthe third
party that it holds such Government Obligations; and (b) a
perfected first security interest in or title to such Governnent
obligations is created or obtained for the benefit of the Issuer;

(5) shares in a noney market fund, the investnents of which
are exclusively in Government Obligations;

(6) any other agreements for the investment of noney between
the Issuer and a bank, trust conpany, national banking association
or corporation subject to registration with the Board of Governors
of the Federal Reserve System under the Bank Hol ding Company Act of
1956 or the Federal National Mrtgage Assocration, "or any
corporation, including insurance conpanies, (&) Wwhose unsecured
obli1gations or uncollateralized long term debt obligations have
been assigned ratings by Standard & Poor's Ratings Services, New
York, New York ("s&P"), and Mody's Investors Service, New York,
New York ("Moody’s), which are equal to or higher than the ratings

.initially assigned by S&P and Mbody's to the Bonds, or (b) which

has issued a letter of credit contract, agreement or surety bond in
support of debt obligations which have been so rated; or

(7) any other investnents authorized or permtted from tinme
to time by Section 166.261, Florida Statutes, or any other |aw of
the State of Florida -controlling the investment of surplus public
funds of a municipality.

3247/WIN32010/R-AUTH-RES 2
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C. "Bond Registrar" shall nean such bank or trust conpany,
| ocated within or without the State of Florida, which shall
maintain the registration books of the Gty and be responsible for
the transfer and exchange of the Bonds, and which also may be the
payi ng agent for the Bonds and interest thereon; and if no bank or
Itrust conpany is appointed, shall nean the Cty Cerk of the
ssuer.

D. "Bonds" shall mean the GCeneral Obligation Bonds, Series
1996, authorized to be issued by this resolution.

E. “"Capital Appreciation Bonds" .shall nean Bonds, the
interest on which (1) shall be conpounded periodically, (2) shall
be payable at maturity or redenption prior to maturity and (3)
shall be determned by reference to the Conpounded Anounts.

F. "Code" shall mean the Internal Revenue Code of 1986, as
amended, and all applicable regulations pronulgated thereunder and
any predecessor provisions.

G "Commission" shall nean the Gty Conm ssion of the |ssuer.

H. "Conpounded Amounts" wth respect to any Capital
Appreciation Bonds, shall mean the amounts so designated in a
subsequent resolution of the Issuer, representing principal and
interest accrued on such Capital Appreciation Bonds.

_ . "CQurrent Interest Paying Bonds" shall nean the Bonds, the
interest on which shall be payable on a sem annual basis.

J. n"Issuexr" shall nean the Gty of Wnter Park, Florida.

K. "Project® shall nean the acquisition of the Geen Space

known as the Wnter Park Colf Course property owned by Elizabeth
Morse Genius  Foundation, I nc. (the "Foundation"); all in
accordance with the Option Contract for Purchase and Sale between

the Issuer and the Foundation regarding such property (the "Option
Contract"), as anended and supplenmented from time to tinme.

L. "Record Date" shall nean the 15th day of the nonth
(whether or not a business day) imediately preceding an interest
paynent date for the Bonds.

M. "Registered Owner" shall nean any person who shall be the
owner of any outstanding Bond or Bonds as shown on the books of the
| ssuer maintained by the Bond Registrar.

N. "Serial Bonds" shall mean the Bonds which shall be stated
to mature in annual installnents.

0 "Term Bonds" shall nean the Bonds of aseries, all of

whi ch shal | be stated to mature on one date and which shall be
subject to retirement by operation of the Bond Amortization

Account .

3247/WIN32010/R-AUTH-RES 3
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SECTION 3. FI' NDI NGS. It is hereby found, ascertained and
determ ned that:

A. The Commission, by Odinance No. 2137 of the Issuer, has
heretofore determined that it is necessary and desirable to issue
the bonds in the aggregate principal anmount of not exceeding
$5,125,000 for the purpose of financing part of the cost of the
Proj ect. The total costof the Project is $8,000,000, and the
bal ance thereof shall be paid from other legally available funds of
the Issuer. The Project is a public purpose and a capital project
for which the Issuer may jssue bonds in accordance with .the
provisions of Chapter 166, Part |1, Florida Statutes,

B. The issuance of the Bonds was approved by a mgjority of
votes cast in a bond referendum held on June 4, 1996, by the
qualified electors of the Issuer; all in the manner required by the
Constitution and Statutes of the State of Florida.

SECTI ON 4. RESOLUTI ON TO CONSTI TUTE CONTRACT. I n
consi deration of the acceptance of the Bonds authorized to be
i ssued hereunder by those who shall hold the sane. from time to
time, this resolution shall be deemed to be and shall constitute a
contract between the Issuer and such Regi stered Oaners. The
covenants and agreenents set forth in this resolution to be
performed by the Issuer shall be for the equal benefit, protection
and security of the Registered Owmers of any and all of such Bonds,
all of which shall be of equal rank and w thout preference, therein

and herein.

_ SECTION 5. AUTHORI ZATION OF BONDS AND PRQIECT. In accordance
with Ordinance No. 2137 of the Issuer, and pursuant to the
provisions of this resolution, obligations of the |ssuer to be
known as GCeneral oligation Bonds, Series 1996, herein sonetines
referred to as "Bonds," are hereby authorized to be issued in the
aggregate princi pal anmount of not exceeding $5,125,000 for the
purpose of financing part of the cost of the Project. The cost of
the Project, in addition to the itens set forth in the OQotion
Contract, may include, but need not be limted to, the acquisition
of any lands or interest therein or any other properties deened
necessary or convenient therefor; |legal and financing expenses;
expenses for estimates of costs and of revenues; expenses for
surveys, fees of consultants; admnistrative expenses relating
solely to the acquisition of the Project; the capitalization of
interest for a reasonable period after the issuance of the Bonds;
prem ums for nmunicipal bond insurance policies; the discount on the
sale of the Bonds; and such other costs and expenses as nmay be
necessary or incidental to the financing herein authorized and the

acquisition of the Project.

3247/WIN32010/R-AUTH-RES 4
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SECTION 6. DESCRIPTION OF BONDS. The Bonds may be issued in
one or nore installments, each installnment to be dated as of a date
or dates to be fixed by subsequent resolution of the Comm ssion,
but not later than the date of issuance and, if nore than one
installment, to have (@) a nunber or letter suffix after the
initial series designation contained in this resolution or (b) such
other distinguishing features in the series designation as my be
deemed appropriate. The Bonds of each installment may be nunbered
consecutively from one upward or in such other manner as agreed
bet ween the Comm ssion and the Bond Registrar; shall be in the
denom nation of $5,000 each or integral multiples thereof; shall
bear interest at not exceeding the maxi mum rate authorized by
applicable law, payable semannually; shall mature on such dates
and in such years (but not exceeding 20 years fromthe date of
delivery of the applicable installnment) and anounts; and shall-be
I ssued as Serial Bonds or Term Bonds, or any conbination thereof;
all as shall be fixed by subsequent resolution of the Conm ssion
adopted on or prior to the sale of the Bonds.

The Bonds shall be issued in fully registered form without
coupons; shall be issued as Current Interest Paying Bonds or as
"Capital Appreciation Bonds; shall be payable with respect to
principal at the office of the Bond Registrar as paying agent, or
such other paying agent as may be hereafter duly appointed; ghall
be payable in lawful noney of the United States of America; and
shall bear interest from their date or dates, payable by nmail to
the Registered Owmers at their addresses as they appear on the
registration books. |f Capital Appreciation Bonds are issued,
Compounded Anounts therefor shall also be fixed in the subsequent
resolution described above.

Not wi t hst andi ng any other provisions of this section, the
Issuer mmy, at its option, prior to the date of issuance of any
Bonds, elect to use an inmobilization system or pure book-entry
system with respect to issuance of the Bonds, provided adequate
records will be kept with respect to the ownership of Bonds issued
in book-entry form or the beneficial ownership of Bonds 'issued in
t he name of a nom nee. Under such circunstances the |Issuer is
authorized to execute and deliver any letters of representation or
conpleted eligibility questionnaires necessary to qualify the
book-entry program with The Depository Trust Conpany, New York, New
York, or other recognized securities depositories. As long as any
Bonds are outstanding in book-entry form the provisions of
Sections 7, 9, 10, 11 and 13 of this resolution may not be fully
applicable to such book-entry Bonds; and the provisions of this
Section 6 may be nmodified as set forth in the follow ng-described
resol ution. The details of any alternative system of Bonds
i ssuance, as described in this paragraph, shall be set forth in a
resolution of the Conm ssion duly adopted on or prior to the
i ssuance of any of such Bonds utilizing the alternative system of
i ssuance.
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SECTION 7. EXECUTION AND AUTHENTI CATION OF BONDS. The Bonds
shall be executed in the name of the Issuer by its Myor, and the
corporate seal of the Issuer or a facsimle thereof shall be
affi xed thereto or reproduced thereon and attested by its Gty
d erk. The aut horized signatures for the Mayor and Gty derk
shall ~be either manual or in facsimle. The Certificate of
Aut hentication of the Bond Registrar shall appear on the Bonds, and
no Bonds shall be valid or obligatory for any purpose or be
entitled to any security or benefit under this resolution unless
such certificate shall have been duly executed on such Bonds.
authorized signature for the Bond Registrar shall be either manual
or in facsimle; provided, however, that at |east one of the
signatures, including that of the authorized signature for the Bond
Regi strar, appearing on the Bonds, shall at all times be a manual
signature. In case any one or nore of the officers of who shall
have signed or sealed any of the Bonds shall cease to be such
officer of the Issuer before the bonds so signed and seal ed shall
have been actually sold and delivered, such bonds may neverthel ess
be sold and delivered as if the person who signed or sealed such
bonds had not ceased to hold such office. any bonds may be signed
and sealed on behalf of the Issuer by such person as at the actual
tine of the execution of such bonds shall hold the proper office,
al though at the date of such bonds such person nay not have held
such office or may not have been so authorized.

A certification as to Grcuit Court validation, in the form
below, shall be executed with the facsimle signature of any
present or future Myor of the Conm ssion.

SECTION 8.  NEGOTI ABI LI TY. The Bonds shall be and shall have
all of the qualities and incidents of negotiable instrunents under
the laws of the State of Florida, and each successive Registered

Owner, in accepting any of the Bonds, shall be conclusively deened
to have agreed that such Bonds shall be and have all” of the

qualities and incidents of negotiable instrunents under the |aws of
the State of Florida.

SECTION 9.  REG STRATI ON. The Bond Registrar, shall be
responsible for maintaining the books for the registration of the
transfer and exchange of the Bonds, and if the Bond Registrar is a
bank or trust conpany, in conpliance with an agreement between the
| ssuer and the Bond Registrar executed on or prior to the date of
delivery of the Bonds. Such agreenent shall set forth in detail
the duties, rights and responsibilities of the parties thereto.

Al'l Bonds presented for transfer, exchange, redenption or
Baymant (if so required by the Issuer or the Bond Registrar) shall
e acconpanied by a witten instrunent or instruments of transfer
or authorization for exchange, in form and with guaranty of
signature satisfactory to the Issuer or the Bond Registrar, duly
executed by the Registered Owmer or by his duly authorized
attorney.
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Upon surrender to the Bond Registrar for transfer or exchange
of any Bond acconpanied by an assignment or witten authorization
for exchange, whichever is applicable, duly executed by the
Regi stered Oamner or his attorney duly authorized in witing, the
Bond Registrar shall deliver in the name of the Registered Oaner or
the transferee or transferees, as the case may be, a new fully
registered Bond or Bonds of authorized denom nations and of the
same series, maturity and interest rate for the aggregate principal
amount which the Registered Oaner is entitled to receive.

The Issuer and the Bond Registrar may charge the Registered
Omer a sum sufficient to reinburse them for any expenses incurred
in making an?/ exchange or transfer after the first such exchange or
transfer following the delivery of the Bonds. The Bond Registrar
or the Issuer may also require paynent from the Registered Owner or
his transferee, as the case may be, of a sum sufficient to cover
any tax, fee or other governnental charge that my be inposed in
relation thereto. Such charges and expenses shall be paid before
any such new Bond shall be delivered.

Interest on the Bonds shall be paid to the Registered Oaners
whose nanes appear on the books of the Bond Registrar on the Record
Dat e.

New Bonds delivered upon any transfer or exchange shall be
valid obligations of the Issuer, evidencing the sanme debt as the
Bonds surrendered, shall be secured by this resolution, and shall
be entitled to all of the security and benefits hereof to the sane
extent as the Bonds surrendered.

The Issuer and the Bond Registrar may treat the Registered
Omer of any Bond as the absolute owner thereof for all purposes,
whet her or not such Bond shall be overdue, and shall not be bound
by any notice to the contrary.

Not wi t hstanding the foregoing provisions of this section, the
| ssuer reserves the right, on or prior to the delivery of the
Bonds, to anend or nodify the foregoing provisions relating to
registration of the Bonds in order to conply with all applicable
laws, rules, and regulations of the United States or the State of
Florida relating thereto, including, particularly, any provision of
such laws, rules and regulations as shall permt the use of
unregi stered instrunents and coupons. The provisions of such
instruments and coupons, if applicable, shall be set forth in a
subsequent resolution of the Conm ssion.

SECTION 10. DISPOSITION OF BONDS PAID OR REPLACED. Whenever
any Bond shall be delivered to the Bond Registrar for cancellation,

upon paynent of the principal anount thereof, or for replacenent,
transfer or exchange, such Bond shall be cancelled and destroyed by

the Bond Registrar as authorized by |law, and counterparts of a
certificate of destruction evidencing such destruction shall be
furnished to the Issuer.
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SECTION 11. BONDS MUTI LATED, DESTROYED, STOLEN OR LOST. In
case any Bond shall becone nutilated, or be destroyed, stolen or
lost, the Issuer may, in its discretion, issue and deliver a new
Bond of like tenor as the Bond so nutilated, destroyed, stolen or
lost, in exchange and cancellation of such nutilated Bond or in
lieu of and substitution for the Bond destroyed, stolen or |ost,
and upon the Registered Omner furnishing the Issuer and the Bond
Regi strar proof of his ownership and the l|oss thereof (if |ost,
stolen or destroyed) and satisfactory indemity and conplying wth
such other reasonable regulations and conditions as the Issuer may
prescribe and paying (in advance if so required by the Issuer, or
the Bond Registrar) such taxes, governmental charges, attorneys
fees, printing costs and other expenses as the |ssuerand the Bond
Registrar may charge and/or incur. Al Bonds so surrendered shall
be cancelled by the Bond Registrar. If any such Bonds shall have

matured or be about to mature, instead of issuing a substitute
Bond, the Issuer may pay the same, upon being indemified as
aforesaid, -and if such Bond be lost, stolen or destroyed, without
surrender thereof.

Any such duplicate Bonds issued pursuant to this section shall
constitute original additional, contractual obligations on the part
of the Issuer whether or not the lost, stolen or destroyed Bonds be
at any tinme found by anyone, and such duplicate Bonds shall be
entitled to equal and proportionate benefits and rights as to lien
on and source and security for payment from the funds, as pledged
below, to the sanme extent as all other Bonds issued hereunder.

~SECTION 12, PROVI SIONS FOR REDEMPTI ON. The Bonds aor any
portions thereof shall be subject to nmandatory and/or optional
redenption prior to their respective stated dates of naturity, at
such tinmes and in such nmanner as shall be determ ned by subsequent
resol ution of the Comm ssion adopted on or prior to the sale

t her eof .

Notice of such redenption (the "Notice of Redenption") shall
at least 30 days, but not nore than 60 days, prior to the
redemption date, be filed with the Bond Registrar and paying agent
and be mailed, postage prepaid, by the Bond Registrar to all
Regi stered Omners of Bonds to be rédeened at their addresses as
t hey appear of record on the books of the Bond Registrar; provided,
however, that failure to mil such notice to a Registered Oaner
shall not render ineffective any proceedings for redenption wth
respect to Bonds held by Registered Omers to whom notice was

properly mailed. Interest shall cease to accrue on any Bond duly
called for prior redenption on the redenption date, 1f paynent
t her eof has been duly provided. The privilege of transfer or

exchange of any of the Bonds selected for redenption shall be
suspended.

Furthermore, at least 2 business days in advance of nailing
the Notice of Redenption as specified above, the Bond Registrar
shal| send such Notice of Redenption by certified mail, overnight
mai |l /delivery service or telecopy to the securities depositories
then in the business of holding substantial anounts of obligations
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of the type conprising the Bonds (such depositories currently The
Depository Trust Conpany, New York, New York; Mdwest Securities
Trust Conpany, Chicago, |Illinois; Pacific Securities Depository
Trust Conpany, San Francisco, California; and Phil adel phia
Depository Trust Conpany, Philadel phia, Pennsylvania); and at |east
30 days prior to the redenption date, mail such Notice of
Redenption to one or nore npational information services which
di ssemi nate notices of redenption of obligations such as the Bonds;
provided, however, that failure to distribute such Notice of
Redenption to such depositories and national information services
shall not render ineffective any calling of Bonds for prior
redenption.

_ Each  Notice of Redenption shall state the date of
dissemnation of such notice; the date of issue of the Bonds; the
redenption date; the redenption price; the place or places of
redenption (including the name and appropriate address or addresses
of the paying agent); the dates of maturity and interest rates
borne by the Bonds to be redeened; the CUSIP number (if any) of the
maturity or maturities to be redeemed; and, if less than all of any
such maturity, the distinctive certificate nunbers of the Bonds of
such maturity to be redeened, and, in the case of Bonds to be
redeemed in part only, the respective portions of the principal
amount thereof to be redeemed. Each such notice shall also state
that on such date there wll becone due and payable on each of such
Bonds, the redenption price thereof, or of such specified portion
of the principal anmount thereof in the case of a Bond to be
redeemed in part only, together with interest accrued thereon to
the redenption date; and that from and after such redenption date,
interest thereon shall cease to accrue, and shall require that such
Bonds be then surrendered at the address or addresses of the paying
agent specified in the notice, Failure to include in such notice
all of the information specified in this paragraph, shall not
render ineffective any proceedings for the redenption of Bonds.

~SECTION 13.  FORM OF BONDS. The text of the Bonds, the
certificate of validation and the certificate of authentication
shall be in substantially the following form wth such om ssions,
insertions and variations as may be necessary and desirable and
authorized or permtted by this resolution or any subsequent
resol ution adopted prior to the issuance thereof; Or as nmay be
necessary if the Bonds or a portion thereof are issued as Capital
Appreci ation Bonds or bear a variable rate of interest; or as may
be necessary to conply with applicable laws, rules and regul ations
of the United States and the State of Florida in effect upon the
i ssuance thereof:
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SEE REVERSE SIDE FOR ADDI Tl ONAL
PROVI SI ONS AND DEFI NI TI ONS CUSIP:

No.

UNI TED STATES OF AMERI CA
STATE OF FLORI DA
COUNTY OF ORANCE
CITY OF WNTER PARK
CENERAL OBLI GATION BOND, SERIES 1996 .

RATE OF | NTEREST MATURI TY DATE DATE OF ORIG NAL | SSUE

REQ STERED OWMER:

PRI NCI PAL  SUM

~ KNOW ALL MEN BY THESE PRESENTS, that the City of Wnter Park,
Florida (the "Issuer"), for value received hereby pronises to pay
to the Registered Omner designated above, or registered assigns,
solely from the special funds hereinafter nentioned, on the
Maturity Date specified above, the Horinci pal sum shown above, upon
the presentation and surrender hereof at the corporate trust office
of . as payi ng agent and bond
registrar (collTectively, the "Bond Registrar®), and to pay solely
from such special funds, interest hereon fromthe date of this bond
or fromthe nost recent interest paynent date to which interest has
been paid, whichever is applicable, until paynent of such sum at

the rate per annum set forth above, payable on 1, 1997,
and semannually thereafter on 1 and 1 in each
year (or if any such date is not a business day, then on the next
business day thereafter), by check or draft miled to the

Regi stered Omer at his address  as it appears at 5:00 p.m (eastern
time) on the fifteenth day of the nonth (whether or not a business
day) immediately preceding the applicable interest paynent date, on
the registration books of the Issuer kept by the Bond Registrar.
The principal of, premium if any, and interest on this bond are
payable in lawful noney of the United States of Anerica.

This bond is one of an authorized i ssue of bonds issued to
finance the cost of acquisition of certain property within the area
of the Issuer, wunder the authority of and in full conpliance wth
the Constitution and Statutes of the State of Florida, including
particularly Chapter 166, Florida Statutes, and other applicable
provisions of law, Odinance No. 2137 of the Issuer, and a
resolution duly adopted by the City Conm ssion on )
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1996, as [amended and]  suppl emented (col lectively, the
"Resolution"), and is subject to all the terns and conditions of
such Resol ution.

It is hereby certified and recited that all acts, conditions
and things required to happen, to exist and to be perforned,
precedent to and in the issuance of this bond, have happened,
exist, and have been performed in due tinme, form and manner as
required by the Constitution and laws of the State of Florida
applicable thereto;, that the issue of bonds of which this bond is
a part has been approved at a bond referendum held in accordance
with the Constitution and Statutes of the State of Florida on June
4, 1996; and that provision has been made for the levy and
collection of a direct annual tax upon all taxable property within
the area of the Issuer, without limitation as to rate or anount,
sufficient to pay the principal of and interest on the-bonds of
this issue of which this bond is a part, as the sane shall becone
due, which tax shall be levied and collected at the same tinme and
in the same manner as other ad valorem taxes are assessed, |evied
and coll ected.

(Insert Redenption Provisions)

Notice of such redenption shall be given in the manner and to
the extent required by the Resolution.

(To be inserted where appropriate on face of bond:

"REFERENCE |'S HEREBY MADE TO THE FURTHER PROVISIONS OF THI'S BOND
SET FORTH ON THE REVERSE SIDE HEREOF, AND SUCH FURTHER PROVI S| ONS
SHALL FOR ALL PURPOSES HAVE THE saMg EFFECT AS |F SET FORTH ON THIS
SIDE. ")

This bond may be transferred only upon the books of the Issuer
kept by the Bond Registrar upon surrender hereof at the principal
office of the Bond Registrar with an assignment duly executed by
the Registered Omer or his duly authorized attorney, but only in
the manner, subject to the Iimtations and upon paynent of the
charges, if any, provided in the Resolution, and upon surrender and
cancel lation of this bond. Upon any such transfer, there shall be
executed inthe name of the transferee, and the Bond Registrar
shall deliver, a new fully registered bond or bonds in authorized
denom nations and in the same aggregate principal anmount, series,
maturity and interest rate as this bond.

In like manner, subject to such conditions and upon the
paynent of such charges, if an%, the Registered Oaner of this bond
may surrender the same (together with a witten authorization for
exchange satisfactory to the Bond Registrar duly executed by the
Registered Oamner or his duly authorized attorney) in exchange for
an equal aggregate principal amunt of fully registered bonds in
authorized denom nations of the same series, maturity and interest
rate as this bond.
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This bond is and has all the qualities and incidents of a
negotiable instrument under the laws of the State of Florida.

This bond shall not be valid or becone obligatory for any

I[.g{urpos.e or be entitled to any security or benefit under the
esolution until the certificate of authentication hereon shall

have been executed by the Bond Registrar.

IN WTNESS WHERECF, the Gt Wnter Park, '
i ssued this bond and has caused lyhe sanme to be execut®d d&/ 'tEaSS

Mayor, and its corﬂorate S(?a to bg E)y ess& by (ﬂ@W nt e or
aII

ot her wi se reproduced hereon and atteste Its as
of 1, 1996.
CITY OF WNTER PARK, FLORIDA
( SEAL)
VRyor
ATTESTED:
1y derk

CERTI FI CATE OF AUTHENTI CATION OF BOND REG STRAR

This bond is one of the bonds of the issue described in the
Resol uti on.

AS bBond Reglstrar

By

AUt hori zed oSlgnature

Date of Authentication:
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VALIDATION CERTIFI CATE

This bond is one of aseries of bonds which were validated and
confirmed by judgnent of the Grcuit Court for Orange County,

Florida, rendered on . 1996.

Vayor, Gty of Wnier Park,
Fl ori da

The follow ng abbreviations, when used in the inscription on
the face of the within bond, shall be construed as though they were

witten out in full according to applicable laws or regulations:

TEN COM - as tenants in JT TEN - as joint tenants
conmmon with right of survivorship
and not as tenants in
TEN ENT = as tenants by the conmmon
entireties

UNI F GIF/TRANS M N ACT .
(Cust.)

Custodian for
(MTor)

under Uniform Gfts/Transfers to M nor
M nors Act of
(State)

X Addi tional abbreviations nmay also be used though not in |[ist
above.
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ASSIGNMENT

FOR VALUE RECEI VED, the undersigned sells, assigns and
transfers

( PLEASE INSERT NAMVE, ADDRESS AND SOCIAL SECURITY OR OIHER
| DENTI FYI NG NUMBER OF ASSI GNEE)

the within bond and does hereby irrevocably const|tute and anm nt
his agent to transfer

t he bond on the books kept for registratlon thereof, wth full
power of substitution in the prem ses.

Dat ed:

Signature guarant eed:

Signature guarantee by _ NOTI CE: The signature to this
guarantor institution parti- assignnent nust correspond with
cipating in Securities the name of the Registered Owner
Transfer Agents Medallion as It appears upon the face of
Program or in other the within bond in every parti-
guarantee program accept- cular, wthout alteration or
able to Bond Registrar enl argenent or change whatever.
3247/WIN32010/R-AUTH-RES 14
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SECTI ON 14. SECURI TY. For the pronpt paynment of the
princi pal (including any Anortization Installments), redenption
premuns, if applicable, and interest on the Bonds, the full faith,
credit and unlimted ad valorem taxing power of the |ssuer is
irrevocably pledged.

SECTION 15. SINKING FUND; LEW OF AD VALOREM TAX. There is
hereby created a Sinking Fund (including a Bond Anortization
Account therein) to be held by a depository for and adm nistered by
the Issuer. Money on deposit in the Sinking Fund (excluding the
Bond Anortization Account) shall be used solely for the purpose of
paying the principal, redenption premuns, if applicable, and
Interest on the Bonds as they becone due. Money on deposit in the

Bond Anortization Account shall be used for the paynent of

Anortization Installnents on Term Bonds, and if nore than one
stated maturity of Term Bonds of a series is outstanding,
al l ocation of such noney shall be made in a separate special
subaccount for each stated maturity of Term Bonds of a series.
Pending its use noney on deposit in the Sinking Fund may be
invested in Authorized Investnents, and the incone therefrom shall
be retained in the Sinking Fund. At |east one business day prior
to an interest or Anortization Installnent paynent date, or
principal maturity date for the Bonds, the |ssuer shall pay or
cause to be paid to the payi ngmagent for the Bonds, an anount
sufficient to pay the interest, rtization Installnent, principal
gnd redenption premum as applicable, due on the Bonds on such
ate.

Money held in the Bond Anortization Account shall be applied
to the redenption or open market purchase (at not exceeding the
price of par and accrued interest) of Term Bonds in accordance wth
the mandatory redenption provisions and/or the schedul e of
Anortization Installnments for such Term Bonds. Anorti zation
Installments for any Term Bonds shall be reduced on a reasonably
proportionate basis to the extent that such Term Bonds are
purchased in the open nmarket, or shall be adjusted as -otherwise
approved by the City Mnager of the Issuer. The I|ssuer shall pay
from the Sinking Fund all expenses in connection with such purchase
or redenption.

In each year while any of such Bonds are outstanding, there
shall be levied and collected by the Issuer, a tax wthout
limtation as to rate or anount on all taxable property within the
area of the Issuer, sufficient in anount to pay the principal,
Anortization Installnents, redenption premuns, if applicable, and
interest on such Bonds, as the sanme shall becone due, after
de_duc_tin[q therefrom any other funds which nmay be available for such
princi pal, Anortization Instal | ments, appl i cabl e redenption
premums and interest paynents and which shall actually be so
applied. The proceeds of such tax shall be deposited, as received,
into the Sinking Fund and Bond Anortization Account, as applicable,
for such purposes, and the Registered Owmers of the Bonds shall
have a |ien upon the proceeds of such tax until so applied for
paynent of the principal (including any Anortization Installments),

3247/WIN32010/R-AUTH-RES 15
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redenption premuns, if applicable, and interest on the Bonds,

SECTI ON 16. APPLI CATION OF PROCEEDS OF BONDS. Al'l noney
rec?i \I/?d from the sale of the Bonds shall be applied by the Issuer
as follows:

A Al accrued interest, and in the discretion of the Cty
Manager of the Issuer, capitalized interest for a period of not
exceeding 12 nmonths from the date of delivery of the ag)plicable
series of bonds, shall be deposited into the Sinking Fund.

B. The Issuer shall next use the noney to pay all costs
incurred in connection wth the issuance of the Bonds.

C. A special fund is hereby created, established and

desi gnated as the "Ceneral ol igation Bonds, Series 1996,

Acqui sition Fund" (the "Acquisition Fund"), and shall be held by a

depository for and administered by the Issuer. There shall be paid

into the Acquisition Fund the balance of the noney renmaining after

gakibng all the deposits and paynents specified in paragraphs A and
above.

Such Fund shall be kept separate and apart from all other
accounts of the Issuer, and the noney on deposit therein shall be
W thdrawn, used and applied by the Issuer solely to the payment of,
the cost of the Project. In lieu of capitalizing interest as
permtted by paragraph A above, the Issuer may advance from the
Acquisition Fund, an anount which, together with other funds on
deposit in the Sinking Fund, wll be sufficient to pay the first
I nterest paynent due on the Bonds, and repay such advance from the
proceeds of legally available funds collected by the I|ssuer during
the current or succeeding fiscal year of the Issuer.

Pending its use noney in the Acquisition Fund nmay be invested
in Authorized Investments, maturing not later than the date or
dates on which such funds wll be needed for the purposes of this
resol ution. Any incone received upon such investments shall be
retained in the Acquisition Fund and, to the extent not required to
be rebated to the United States Treasury, used to pay costs of the
Proj ect. Upon conpletion of the Project, any nobney remaining In
the Acquisition Fund shall be deposited into the Sinking Fund and,
to the extent not required to be rebated to the United States
Treasury, wused solely for the purposes thereof.

Regi stered Omners shall have no responsibility for the use of
the proceeds of the Bonds, and the use of such Bond proceeds by the
| ssuer shall in no way affect the rights of such Registered Oaners.
The Issuer shall be i1rrevocably obligated to continue to levy and
collect the ad valorem taxes as provided herein and to pay the
principal of and interest on the Bonds, notw thstanding any failure
of the Issuer to use and apply such Bond proceeds in the manner
provided in this resolution.
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SECTION 17. TAX EXEMPTION.  The Issuer at all times while t
Bonds and the interest thereon are outstanding will conply with t
requirements of the Code to the extent necessary to preserve the
exenption from federal inconme taxation of the interest on the
Bonds. The Cty Manager of the Issuer, or his designee, is
authorized to make or effect any election, selection, choice,
consent, approval or waiver on behalf of the Issuer with respect to
the Bonds as the Issuer is required to nake or give under the
federal income tax laws, for the purpose of assuring, enhancing or
protecting favorable tax treatnment or characterization of the Bonds
or interest thereon or assisting conpliance with requirements for
that purpose, reducing the burden or expense of such conpliance,
reducing the rebate anount or Payrrents of penalties thereon, or
making payments in lieu thereof, or obviating such anounts or
paynents, as determned by such officer, or his designee. Any
action of such officer, or his designee, in that regard shall be in
witing and signed by the officer, or his designee.

he
he

SECTI ON 18. DEFEASANCE. If, at any tinme, the |Issuer shall
have paid, or shall have made provisions for payment of, the

principal, interest and redenption premunms, if any, wth respect
to any portions of the Bonds, then, and in that event, the pledge
of and lien on the tax, described above, in favor of the applicable
Regi stered Omners shall be no longer in effect. For purposes of

the preceding sentence, deposit of sufficient cash and/or principal
and 1nterest on Federal Securities (being direct obligations of, or
obligations wunconditionally guaranteed by, the United States of
Arerica, none of which pernit redenption prior to maturity at the
option of the obligor) in irrevocable trust with a banking
Institution or trust conpany, for the sole benefit of the
applicable Registered Omners to nmke tinely paynent of the
principal, interest, and redenption premiuns, if any, on the
applicable Bonds, shall be considered “"provision for payment."

SECTI ON  109. VALI DATI ON  AUTHORI ZED. The Attorney for the
| ssuer shall prepare and file pleadings to validate the Bonds in
the manner provided by |aw.

- SECTION  20. SALE or BONDS. The Bonds shall be sold and
delivered all at one tine, or in installments fromtine to tine, at
public or private sale and at such price or prices as shall be
determned by the Conmission, all as authorized or permtted by
Section 218.385, Florida Statutes, and any other applicable
provision of |aw

SECTI ON 21.  UNCLAI MED MONEY. Notwithstanding any provisions
of this Resolution, any noney held by the paying agent for the
paynent of the principal or redenption price of, or interest on,
any Bonds and remaining unclainmed for one year (or such shorter
period as shall prevent the escheat of such noney to the State of
Florida) after the applicable date or dates when such principal,
redenption price or interest has become due and payable (whether at
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maturity, call for redenption or otherwise), if such noney were so
held at such date or dates, or one year (or such shorter period as
shall prevent the escheat of such noney to the State of Florida)
after the date or dates of deposit of such noney if deposited after
such date or dates, shall be repaid to the Issuer free from the
provisions of this Resolution, and all liability of the paying
agent with respect to such money shall thereupon cease; provided,
however, that before the repaglrrent of such money to the Issuer as
aforesaid, the paying agent first mail a notice, in such form as
may be deenmed appropriate by the paying agent with respect to the
Bonds so payable and not presented, or “unclaimed interest thereon,
and with respect to the J)rovisi ons relating-to the repayment to the
| ssuer of the nmoney held for the payment thereof.

SECTION 22. MODIFICATION OR AMENDMENT. No adverse materi al
modi fication or anendnent of this resolution or of any ordinance or
resolution anendatory hereof or su%pl emental hereto may be made
wi thout the consent in witing of the Registered Oamers of 51% or

nmore in aggregate principal anount of the Bonds to be affected b
such m)d|(’i]?icgationp or Ioarnendmsnt; provided, however, Efchat A

modi fication or amendnent shall permt a change in the maturity of
the Bonds or a reduction in the rate of interest thereon, or in the
amount of principal obligation thereof, or affect the 'promse of
the Issuer to pay the principal of and interest on the Bonds as the

same shall becone due from the proceeds of the ad wvalorem tax, or
authorize less than 30 days' notice of nandatory tender for

purchase and/or redenption, by mail to Registered Owners of any
Bonds to be called for prior redenption or tendered for purchase,
or reduce the percentage of the Registered Oamers of the Bonds
required to consent to any adverse nmaterial nodification or
amendnent hereof w thout the consent of the Registered Owmners of
all Bonds; provided further, however, that the”Issuer may at any
time anmend this resolution to provide for the issuance or excha_nlge
of Bonds in coupon form if and to the extent that doing so w/l
not affect the tax exenpt status of the interest on the Bonds. If
the Bonds or any series of Bonds then outstanding are insured by a
bond insurance policy, the consent of the municipal bond insurer
shall be required in lieu of the consent of the Registered Omners
of the Bonds so insured. For the purpose of conputing the anount
of Bonds held by the Hol der of Capital Appreciation Bonds, the
rincipal anmount of a Capital Appreciation Bond shall be deemed to
e its Conpounded Anount.

SECTION 23. SEVERABILITY OF INVALID PROVISIONS. If any one
or nore of the covenants, agreements or provisions herein contained
shall be held contrary to any express provision of law or contrary
to the policy of express law, though not expressly prohibited, of
against public policy, or shall for any reason whatsoever be held
invalid, then such covenants, agreenments or provisions shall be

null and void and shall be deened separable from the remaining
covenants, agreenents or provisions hereof or of the Bonds.

SECTION 24. OFFI CI AL STATEMENT. Bond counsel and/or the

financial advisor to the I|ssuer, as appropriate, are hereby
authorized and directed to prepare and dissemnate in connection
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with the marketing of the Bonds, the prelimnary and final official
statenents for the Bonds. Any prelimnary official statenent
distributed by the Issuer to prospective purchasers for the Bonds

shall be sufficient to be, and shall be, "deemed final" (except for
permtted omissions) in accordance with SEC Rule 15¢2-12. The Gty
Manager or his designee is hereby authorized to determine and to
certify or otherwi se represent when such official statenent shall
be r‘;d%elmad final" by the Issuer as of its date, in accordance wth
such Rule.

SECTI ON 25. REPEAL OF | NCONSI STENT PROVI SI ONS. Al l
resolutions or parts thereof in conflict with this resolution are
hereby repealed to the extent of such conflict.

SECTION  26. EFFECTI VE DATE. This resolution shall take
effect inmediately upon its adoption.

aportep after reading by title at_a regular meeting of the
City Commission of the Gty of Wnter “Pad, Florida, held in City
Hal |, Wnter Park, Florida, on this 25th qay of Jyge, .

ATTEST:

Ci% Cierk Eé

3247/WIN32010/R-AUTH-RES 19
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EXHIBIT 14

OPTION CONTRACT FOR PURCHASE AND SALE

THIS OPTION CONTRACT FOR PURCHASE AND SALE (the “Contract”) is made
and entered into by and between the CITY OF WINTER PARK, a municipal Cor porati on
organized and existing under the laws of the State of Florida, whose address is Winter Park City
Hall, 401 Park Avenue South, Winter Park, Florida 32789 (“Buyer”), and the ELIZABETH
MORSE GENIUS FOUNDATION, INC., a Florida not-for-profit corporation, whose mailing

address is Post Office Box 40, Winter Park, Florida 32790 (“ Seller”).

WITNESSETH:

1 Grant 0 Option. Subject to the terms and conditions contained in this Contract, Seller

hereby grants to Buyer and Buyer hereby accepts from Seller an evocable option (the
"Option") to purchase from Seller, that certain parcel of land in which a portion of the Winter
Park Golf Course is located in the City of Winter Park in Orange County, in the State of
Florida, which real property is more particularly described on Exhibit “A” attached hereto (the
"Property"), together with all improvements thereon and all of Seller’sright, title and interest

in, on, and to al easements, rights-of-way, licenses, privileges, tenements, reversions and

appurtenances belonging or appertaining to the Property, if any.

1. Term of Option The term of the Option (the “Term”) shall commence ypon the
date of execution of this Contract and shall expire on October 31, 1996, unless extended in
writing by Buyer and Seller.

2. Exercise of Option. Buyer may exercise the Option a any time during the Term

by delivery of written notice of same to Seller in accordance with the requirements of this




"Contract. The date of delivery of such notice shall be referred to herein as the “Exercise Date’”.
In the event Buyer fails to exercise the Option during the Term, then the Earnest Money
Deposit, as described in Paragraph 4(A) hereinbelow, and all accrued interest thereon shall be
returned to Buyer and this Contract and al rights and obligations of Buyer and Seller hereunder

shal terminate.

3. Purchase Price. The Purchase Price shall be EIGHT MILLION AND NO/100

DOLLARS ($8,000,000.00). The Purchase Price shall be paid asfollows:

A. Buyer shall, within five (5) day following execution of this Contract by
both parties, deliver to Lowndes, Drosdick, Doster, Kantor & Reed, Professiona Association
("Escrow Agent”) as an initia earnest money deposit hereunder, a check in the amount of TEN
THOUSAND AND NO/100 DOLLARS ($10,000.00) (the “Earnest Money Deposit”).

The Earnest Money Deposit shall be deposited by Escrow Agent in an interest bearing

money market account at a federaly insured bank, subject to disbursement in accordance with

the terms and provisions of this Contract. The interest earned on the Earnest Money Deposit

shall be reported under Buyer's Federal Taxpayer 1.D. Number ( S 9~ 6400 ¥5Y ) and

shdl be delivered to the party who receives the Earnest Money Deposit pursuant to the terms

of this Contract. If the transaction contemplated hereby shal close, the interest on the Earnest

Money Deposit shall belong to the Seller. The Escrow Agent shall hold the Earnest Money

Deposit until either the closing hereunder or the termination of this Contract.

B. The balance of the Purchase Price, SEVEN MILLION NINE HUNDRED

NINETY THOUSAND AND NO/100 DOLLARS ($7,990,000.00) or such greater or lesser

amount as may be necessary to complete the payment of the Purchase Price after credits,
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" adjustments and prorations, shall be paid to Seller by Buyer a closing hereunder by wire transfer

to Escrow Agent’s trust account.

4. Evidence of Title. Within thirty (30) days of the Exercise Date, Seller shall

deliver to Buyer at Seller's expense, a commitment for an owner’s title insurance policy (the
“Commitment”) issued by Winderweedle, Haines, Ward & “;oodman. as issuing agent for
Attorneys’ Title Insurance Fund, luc. (the “Title Company”) evidencing that Seller is vested with
fee simple title to the Property and agreeing to issue to Buyer, upon recording of the general
warranty deed to Buyer, an owner’s title insurance policy in the amount of the Purchase Price,
subject only to the foliowiug (the “Permitted Exceptions’):

a zoning, restrictions, prohibitions, regulations, ordinances and other
requirements of any applicable governmental authority;

b. the lien of taxes and assessments for the caendar year of the Closing and
al subsequent years,

C. . restrictions and matters appearing on the plat of the Property or .otherwise
common to the subdivisions of which the Property is a part;

d. Public utility easements;

e. any lien, encumbrance or other matter as to which the Title Company shall
commit to affirmatively “insure over” at the minimum risk rate;

f. platted streets, parks and rights of way upon which portions of the existing

golf course are located;
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g. those matters set forth as exceptions in the Commitment and to which
Purchaser does not object within the ten (10) day time period provided below for notifying Seller
of any defectsin the title to the Property.

The effective date of such policy shall be the date the general warranty deed conveying
the Property is recorded in the Public Records of Orange County, Florida.

Buyer shall have ten (10) days from the date the Commitment is obtained to review and
examine the Commitment. In the event any title defects or exceptions that are unacceptable to
Buyer appear in the Commitment, Buyer shal, within said ten (10) day period, notify Seller in
writing of such fact. Any defects, encumbrances, instruments, documents, exceptions or
gualifications to title to the Property as reflected in the Commitment (except Permitted
Exceptions) so objected to by Buyer in writing shall be deemed title defects (“Title Defects’).
Upon receipt of notice of Title Defects from Buyer, Seller shal have a period of one hundred
twenty (120) days within which to take all necessary actions, including the prosecution of a quiet
title or declaratory judgment action or actions, as may be required to cure or remove the Title
Defects to the reasonable satisfaction of Buyer and Title Company. Seller hereby agrees that
any liens or judgments encumbering the Property of an ascertainable amount shall be paid and
satisfied a or prior to closing.

In the event after diligent effort Seller fails to cure or remove the Title Defects during
the one hundred twenty (120) day curative period, Buyer may grant to Seller an additional one
hundred twenty (120) day curative period, and upon expiration of the additiona cure period or
the original cure period if Buyer does not choose to grant an extension thereof, Buyer may (i)

terminate this Contract by written notice to Seller, whereupon Buyer shall be entitled to an
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immediate refund of the Earnest Money, Deposit, together with interest earned thereon or (ii)
accept such title as Seller can then deliver with no further liability of Seller under this Contract.

5. Survey. No later than sixty (60) days after the date of the Referendum (see
paragraph 9), Buyer shah obtain at Buyer’s sole expense, asurvey of the Property prepared by
a registered land surveyor |icensed in the State of Florida and acceptable to Buyer (the
"Survey"). The Survey shall have affixed thereto a certification in the form attached hereto as
Exhibit "B", and shall be sufficient to allow Title Company to remove the standard survey
exception from the title insurance policy issued pursuant to the Commitment without any further
exception with respect to survey. matters. Buyer shall have aperiod of ten (10) daysto review
the Survey and notify the Seller of any encroachments, overlaps, gaps or other matters not
acceptable to Buyer, al of which shall be deemed Title Defects and cured by Seller in
accordance with the requirements applicable to Title Defects as set forth above.

6. Closing. The closing hereunder shall occur on or before the earlier of (a)
December 31, 1996 or (b) one hundred twenty (120) days after the Exercise Date, unless said
date is extended pursuant to Paragraphs 5 or 6 hereinabove. The closing shah be held at the
offices of Winderweedle, Haines, Ward & Woodman (the “Closing Agent”) 250 Park Avenue,
South,. Winter Park, Florida 32789 a a time mutualy convenient to Buyer and Seller.

7. Representations and Warranties.

Seller hereby represents and warrants to Buyer the following:

A. Possession.  That Seller shall deliver to Buyer free, exclusive and

unobstructed possesson of the Property a closing;




B. Ownership. That Seller is the fee simple owner of the Property, possesses
full power and authority to deal therewith in all respects and no other party has any right or
option thereto or in connection therewith, except for the existing City lease;

C. Condemnation. To the best of Seller’s- knowledge, without investigation or
inquiry, there are no pending or threatened condemnation proceedings or actions affecting the
Property;

D. Litigation. To the best of Seller’s knowledge, without investigation or
inquiry, there are no pending or threatened actions, legal proceedings or administrative
proceedings or contractual commitments with any person, entity, governmental body or agency
which may materially and adversely affect the Property.

Each of the warranties and representations set for&h above shal be deemed to have been
made and shall be effective as of the date of this Contract and the date of closing. During the
pendency of this Contract, Seller shall promptly deliver written notification to Buyer if events
occur which render these representations or warranties untrue or incorrect. The foregoing
warranties and representations shall survive the closing hereunder.

8. Condition Precedent. Notwithstanding anything in this Contract to the contrary,

Buyer's obligation to close the purchase transaction contemplated in this Contract is subject to
passage and approval of a duly held referendum of the voters of the City of Winter Park
approving the issuance of bonds to finance the purchase of the Property ‘(the “Referendum”).

The actual amount of the bond issuance, the source of repayment, and all other matters included

in the Referendum shall be subject to the sole and absolute discretion of Buyer. Buyer

anticipates that the Referendum shall be held during the first haf of 1996. In the event, for any
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' reason, Buyer determines that the Referendum cannot be duly held, or if the bond issuanceis

not approved in the Referendum or if the interest rates at the time of the bond issuance are
deemed by Buyer to be excessive, Buyer shall have the right to terminate this Contract upon
delivery of written notice to Seller, whereupon Buyer shall be returned its Earnest Money
Deposit and al interest earned therein.

9. Obligations at Closing.

A. Seller shall prepare and deliver to Buyer at closing:
¢)) A duly executed general warranty deed in recordable form
conveying fee smple title to the Property subject only to the Permitted Exceptions and those title
exceptions previously accepted in writing by Buyer. The deed shall contain the following
provison:

Grantor hereby conveys the Property to the City of
Winter Park with the understanding that use of the
Property is hereby restricted to public recreationa
purposes only which include, but are not limited to,
golfing, biking, croquet, badminton, volleyball,
walking, jogging, wastewater reclamation, or any
related activity which is consistent with the use of
the Property as a golf course and/or recreational
property. The Property is not to be used for
business, commercial, residential, or any other
purpose inconsistent with the nature of a
recreational area. In addition, Parcel E, a portion
of the Property as described on Exhibit A, may aso
be used for cemetery purposes. These redtrictions
are for the benefit of the Grantor, as well as the
City of Winter Park and may be enforced in every
lawful manner. It isunderstood that the use of any
of the Property for any purpose prohibited hereby
will cause the property to revert to Grantor and
Grantor's successors and assigns. These restrictions
may be amended, modified or released, in whole or
in part, by instrument duly executed by Grantor (or
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Grantor's successor or assigns) and, so long as the
Property is owned by the City of Winter Park or by
an entity claming by, through, or under the City of
Winter Park, by the City of Winter Park after
approval of such amendment, modification, or
release by areferendum of the qualified voters of
the City of Winter Park.

(i) A duly executed owner’ s affidavit, in aform satisfactory to Title
Company and sufficient to delete the standard mechanics lien exception and the standard

possessory rights exception from the title policy to be issued pursuant to the Commitment.

(i) A duly executed closing statement.

(@iv) Such other duly executed documentsin recordable form, as are
contemplated herein or reasonably required by Buyer to colisummate the purchase and sale
contemplated  herein.

B. Buyer shall prepare and/or deliver to Seller at closing:

(i)  Cashin the form of a wire transfer to Closing Agent’s trust account
for the purchase price, after adjustments, prorations and similar matters.

(i) A duly executed closing statement.

(iii) Such other documents duly executed in recordable form as are
contemplated herein or reasonably required by Seller to consummate the purchase and sale
contemplated  herein.

10.  Red Edtate Commission. Buyer and Seller hereby represent and warrant to each

other that neither party has employed a real estate broker or agent in connection with the
transction contemplated hereby. Each party hereby agrees to indemnify, save and hold the

other party harmless from any damages, Cl@ms, or actions, including, but not limited to,
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attorneys fees and court costs, incurred or arising as a result of any brokerage commission
claims brought by real estate brokers, which claimsresulted from any agreement with or action
by theindemnifying party. The warranties of Buyer and Seller set forth in this Paragraph shall
survive the closing hereunder.

11.  Lease Extenson. The parties understand and agree that Buyer is currently leasing

the Property from Seller under the terms of that certain Lease Agreement dated December 28,
1989, as amended (the “Lease’), which Lease shall expire on December 31, 1996. After
expiration of the Lease, so long as this Contract remains in effect and for a period of ninety (90)
days after termination of this Contract, Buyer shall have the right to use and occupy the Property

pursuant to the terms of the Lease at a monthly rental equal to one-twelfth (1/12th) of the rental

due under the Lease for the year 1996. Rents due under such lease shah be prorated as of the
Closing date.

12, McKean Arboretum Memoria. Buyer and Seller hereby agree to work together
in connection with the construction and maintenance of a landscaped walkway (the "McKean
Walkway™) on a portion of the Property and on a portion of the Winter Park Golf Course
presently owned by the Buyer pursuant to the following terms and conditions:

A. The McKean Walkway will be located in the areas depicted on Exhibit “C”
attached hereto (the “Wakway Parcels’).

B. Buyer and Seller shall agree upon a plan prior to Closing (the “Approved
Wakway Plan”) for construction of the walkway, irrigation and landscaping improvements

within the Walkway Parcels. The Approved Walkway Plan shall include appropriate signage

designating the area as the McKean Arboretum Memoria and the creation of same in honor of

.y
. 4




L

HE I N N e UE B BE B o am

the contributions of Hugh Ferguson McKean and Jeannette Genius McKean to the City of Winter
Park.

C. Buyer snal be responsible for installation of al hardscape and irrigation
improvements within the Walkway Parcels in accordance with the Approved Walkway Plan at
Buyer's sole cost and expense.

D. Seller shall be responsible for installing all landscaping and plantings
within the Walkway Parcels in accordance with the Approved Walkway Plan at Seller’s sole cost
and expense.

E. Buyer, at its sole cost and expense, shall maintain the improvements
located within the Walkway Parcel, and shall maintain and replace all landscaping and plantings
with items of reasonably similar quality to those installed by Seller pursuant to the Approved
Walkway Plan.

F. Notwithstanding anytbing set forth in this Contract to the contrary, Buyer
shal not be obligated to participate in the cost of construction or mantenance of the McKean
Walkway until Buyer acquires the Property pursuant to this Contract. The improvements
provided by the Approved Walkway Plan shal be completed within one year from the Closing
date.

G. The covenants contained in this Paragraph 13 shall survive the closing

hereunder.

13, Prorations - Closing Expenses. Ad valorem taxes and any other liens,

assessments or fees requiring adjustment shall be prorated to the date of closing as provided in

Paragraph 6 above. Seller shall pay for (a) the cost of all documentary stamp taxes or other
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transfer taxes required to be paid with respect to the general warranty deed, (b) the fee for the

Commitment and the premium for the title insurance policy to be issued pursuant thereto, and
(c) al recording fees for al title, corrective instruments or documents. Buyer shall pay for (a)
recording fees for the general warranty deed and (b) all costs associated with Buyer financing
the purchase of the Property, if any, and (c) the Survey. E&ch party hereto shall bear the costs
of its own attorney’s fees.

14.  Deéadidllowing provisions shah govern the rights of the parties hereto in
the event that this Contract fails to close:

A. If Sdler fails to copsummate this Contract in accordance with its terms for
any reason, except for Buyer’s default or its termination as herein provided, Buyer may elect
to ether (i) terminate this Contract and receive a refund of the entire Earnest Money Deposit,
together with interest earned thereon, or (ii) seek specific performance hereunder. Buyer

expressly waives any right to bring an action for damages hereunder.

B. In the event Buyer shah fail to consumumate this Contract in accordance

with its terms for any reason, except for termination as herein provided, Seller shal as its sole
remedy hereunder retain the entire Earnest Money Deposit, together with interest earned
thereon, as liquidated damages.

Both Seller and Buyer expressly acknowledge that the above provisions are reasonable
in light of the intent of the parties hereto and the circumstances surrounding the execution of this

Contract, and that their respective rights and remedies shall be limited as set forth above.
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15. Notices. All notices required or referenced by this Contract shall be sent by

either U.S. certified mail, return receipt requested, or by Federal Express, to the following

addresses:
To Sdler: Elizabeth Morse Genius Foundation
Attn: Harold A. Ward, 111, President
To Buyer: City of Winter Park
Winter Park City Hall
401 Park Avenue South
Winter Park, Florida 32789
With copy to: Hal H. Kantor, Esquire

Lowndes, Drosdick, Doster,
Kantor & Reed, PA.

215 North Eola Drive
Orlando, Florida 32801

All notices shall be deemed delivered upon the earlier of the date the receiving party signsan
acknowledgment of receipt or five days after the notice is postmarked. A party may change its
address for notices under this Contract by written notice delivered in accordance with the

requirements of this Paragraph.

16. Successors and Assigns. This Contract shall not be assigned by Buyer without

the prior written consent of Seller.

17. Escrow Agent. Escrow Agent shall be Lowndes, Drosdick, Doster, Kantor &

Reed, Professiond Association. The parties hereto agree that Escrow Agent shall have no

obligation to negotiate the check delivered to it as the Earnest Money Deposit unless Escrow
Agent shall receive a fully executed duplicate original of this Contract. The parties hereto agree

to indemnify and hold Escrow Agent harmless against any loss or damage occasioned as a result
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of it acting as Escrow Agent hereunder, except that occasioned by Escrow Agent’s gross
negligence or intentional fraud, including court costs and attorneys fees incurred by Escrow
Agent in the good faith exercise of itsduties. 1n the event of a dispute between the parties,
Escrow Agent shall be entitled to interplead the Earnest Money Deposit, or to keep it in an
interest-bearing account pending resolution of the dispute, without prejudice to Escrow Agent's

right to represent Buyer.

18.  Attornevs Fees. Intheevent that it shall be necessary for either party to this

Contract to seek to enforce this Contract or to bring any legal action to enforce any provisions
hereof or for damages on account of any breach of this Contract, the prevailing party in any
such lega action, including, suits and appeals thérefrom, shall be entitled to recover from the
other party, in addition to any damages or other relief granted as a result of such legal action,
al costs and expenses of such action, including reasonable atorneys fees and paralegals fees,
whether such expenses were incurred before or after suit was brought.

19.  Governing Law and Binding Effect. This Contract and the interpretation and

enforcement of the same shall be governed by and construed in accordance with the laws of the
State of Florida and shall be binding upon, inure to the benefit of, and be enforceable by the
parties hereto as well as their respective successors and assigns. The normal rules of
construction on requiring that an agreement be construed most dtrictly against the drafter are
hereby waived by the parties, as each party has been represented by counsel and the parties and
their respective counsel have each participated in the negotiation and drafting of this Contract.
In the event of any disagreement, conflict or litigation under this Contract, exclusive venue for

the suit brought to resolve such dispute shall liein Orange County, Florida.
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20. Timeisof the Essence. It is expressly agreed by the parties hereto that timeis

of the essence of this Contract and in the performance of al conditions, covenants, requirements,
obligations and warranties to be performed or satisfied by either party hereto. Whenever a date
specified herein shall fall on a Saturday, Sunday or legal holiday, the dateshall be extended to
the next succeeding business day.

21. Walver. Waiver of performance or satisfaction of timely performance or
satisfaction of any condition, covenant, requirement, obligation or warranty by one party shall
not be deemed to be a waiver of the performance or satisfaction of any other condition,
covenant, requirement, obligation or warranty unless specifically consented to in writing by both

parties.

22.  Possession and Risk of Loss. Possession of the Property shall be delivered by

Seller to Buyer at the time of closing hereunder. Prior to the delivery of possession as aforesaid
and subject to the terms of the Lease, for purposes of this Contract, Seller shall bear all risk of
loss of whatever nature; and subsequent to the delivery of Possesson Buyer shall bear al risk

of loss of whatever nature.

23. Entire Agreement. This Contract embodies the complete and entire

understanding and agreement between the parties hereto with respect to all matters contemplated
in this transaction and supersedes any and all prior or contemporaneous agreements, whether
written or ora. No agreements or other provisions, unless incorporated herein, shal be binding
on either party hereto. This Contract may not be modified or amended nor may any covenant,
agreement, condition, requirement, provision, warranty or obligation contained herein be

released unless specifically consented to in writing by both parties hereto.
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24, Effective Date of Contract. For purposes of ‘computing time periods under this

Contract, the effective date of this Contract (the “Effective Date’) shall be the date when the last
one of Buyer and Seller has properly executed this Contract, and provided, however, that
anything to the contrary set forth herein notwithstanding, Seller's obligations hereunder shal be
conditioned upon the enaction by the City of Winter Park of an ordinance or ordinances which
rezone the Genius Drive Property, as defined in that certain Foundation Development Agreement
of even date herewith between Seller and Buyer (the “ Development Agreement”) to aPURD
zoning classification and rezones the Pennsylvania Avenue Property, as defined in the
Development Agreement, to a PURD zoning classification, in each case incorporating the
development standards set forth in the Development Agreement with respect to each respective
parcel, and such ordinance(s) are final and not subject to appeal. In the event that such final
ordinance(s) have not been adopted and any appeal period has not expired on or before ninety
(9) days from the date this Contract is executed by the last party to execute this Contract, then,

at, the option of the Seller, this Contract shall terminate and shall no longer be of any force or

effect.

25.  Contract Not Recordable. Neither this Contract nor any notice of it shall be

recorded in the Public Records.

26.  Cautions and Paragraph Headings. Captions and paragraph headings contained
in this Contract are for convenience and reference only and in no way define, describe, extend

or limit the scope or content of this Contract nor the intent of any particular provisons hereof.
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27. Number and Gender. Whenever used herein, a singular number shall include the

plura, the plural shal include the singular, and the use of any gender shal include al genders,

as the context requires,

28.  Severability. If any provision of this Contract is held to beillegal or invalid, all
other provisons shal remain in full force and effect, unless holding a particular provision or

provisions illegal or invaid shah serve to frustrate the purpose of this Contract.

29. Radon Gas Natification. In accordance with the requirements of the Florida

Statutes, Section 404.056(8), the following notice is hereby given: Radon is a naturally
occurring radioactive gas that, when it has accumulated in a building in sufficient quantities, may
present health risk to persons who are exposed to it over time. Levels of radon that exceed
Federal and State guidelines have been found in buildingsin Florida. Additional  information
regarding radon and radon testing may be obtained from your county public health unit.

31. Condition of Property.

(a) Buyer acknowledges and agrees that other than as specifically stated herein
Seller has not made, does not make and specifically negates and disclaims any representations,
warranties (Other than the warranty of title as set out in the general warranty deed conveying title
to the Property), ‘promises, covenants, agreements or guaranties of any kind or character
whatsoever, whether express or implied, oral or written, past, present, or future, of, as to
concerning or with respect to (a) the value, nature, quality or condition of the property,
including, without limitation, the water, soil and geology, (b) the income to be derived from the
property, (c) the suitability of the Property for any and al activities and uses which Buyer may

conduct thereon, (d) the compliance of or by the Property or its operation with any laws, rules,
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" ordinances or regulations of any applicable governmental authority or body, (e) the habitahility,

merchantability, marketability, profitability or fitness for a particular purpose of the Property,

(f) the manner or quality of the construction or materias, if any incorporated into the Property
(g) the manner, quality, state of repair or lack of repair of the Proper@, or (h) any other matter
with respect to the Property, and specifically, that Seller has not made does not make and
specifically disclaims any representations regarding compliance with any environmental
protection, pollution or land use, zoning or development of regional impact laws, rules,:
regulations, orders or requirements, including the existence in or on the Property of hazardous
materials (as defined below). Buyer further acknowledges that Buyer has been in possession of
and operating the Property, Buyer is relying solely on its own investigation of the Property and

not on any information provided or to be provided by Seller and at the Closing agrees to accept

the Property, and Buyer waives al objections or clams against Seller (including, but not limited
to, any right or clam of conhibution) arising. from or related to the Property or to arty hazardous
materials on the Property. Buyer further acknowledges and agrees that any information provided
or to be provided with respect to the Property wasobtained from a variety of sources and that

Seller has not made any independent investigation or verification of such information and makes
no representations as to the accuracy or completeness of such information. Buyer further
acknowledges and agrees that to the maximum extent permitted by law, the sale of the Proper@

as provided for herein is made on an “AS IS’ condition and basis with al faults. The provisons
of this Section 31 shal survive the Closing.

(b)  “Hazardous Materids’ shall mean any substance which is or contains (i)

any “hazardous substance” as now or hereafter defined in the Comprehensive Environmental
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of pollutants, contaminants, chemicas, or industrial, toxic or hazardous substances or waste or
Hazardous Materia s into the environment (including, without limitation, ambient air, surface
water, ground water or land or soil).

(d) Buyer on behalf of itself and its successors and assigns hereby waives,
releases, acquits and forever discharges Seller, its officers, directors, employees, agents,
attorneys, representatives, and any other persons acting on behalf of Seller, and the successors
and assigns of any of the preceding, of and from any and all claims, actions, causes of action,
demands, rights, damages, costs, expenses or compensation whatsoever, direct or indirect,
known or unknown, foreseen or unforeseen, which Buyer or any of itS successors or assigns now
has or which may arise in the future on account of or in any way related to or in connection with
any past, present, or future physical characteristic or condition of the Property, including,
without limitation, any Hazardous Materials in, a, on, under or related to the Property, or any
violation or potentia violation of any Environmental Requirement applicable thereto. Inview
of Buyer’s possession of the Property under alease from Seller for many years, Buyer also
agreesto indemnify, defend, and hold harmless Seller and Seller’ s directors, employees, and
agents against all loss, liability, clams, or damage. including but not limited to attorneys fees,
arising from such matters. Notwithstanding anything to the contrary set forth herein, this release

and indemnity shall survivethe Closing or termination of this Agreement.

19
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Response, Compensation, and Liability Act of 1980, as amended (42 U.S.C. §9601 et seq.)
(“CERCLA; (ii) any “hazardous waste’ as now or hereafter defined in the Resource
Conservation and Recovery Act (42 U.S.C. §6901 et, seg.) ("RCRA") or regulations
promulgated under or pursuant to RCRA; (iii) any substance regulated by the Toxic Substances
Control Act (15 U.S.C. §2601 et seq.); (iv) gasoline, diesel fuel, or other petroleum
hydrocarbons; (v) asbestos and asbestos containing materials, in any form, whether friable or
nonfriable; (vi) polychlorinated biphenyls; (vii) radon gas; and (viii) any additional substances
or materials which are now or heregfter classified or considered to be hazardous or toxic under
Environmental Requirements (as hereinafter defined) or the common law, or any other applicable
laws relating to the Property. Hazardous Materials shall include, without limitation, any
substance, the presence of which on the Property, (A) requires reporting, investigation or
remediation under Environmental Requirements; (B) causes or threatens to cause a nuisance on
the Property or adjacent property or poses or threatens to pose a hazard to the health or safety
of persons on the Property or adjacent property; or (C) which, if it emanated or migrated from

the Property, could congtitute a trespass.

(c) Environmental Requirements shall mean all laws, ordinances, statutes,
codes, rules, regulations, agreements, judgments, orders, and decrees, now or hereafter enacted,
promulgated, or amended, of the United States, the states, the counties, the cities, or any other
political subdivisions in which the Property is located, and any other political subdivision,
agency or instrumentality exercising jurisdiction over the owner of the Property, the Property,
or the use of the Property, relating to pollution, the protection or regulation of human hedlth,

natura resources, or the environment, or the emission, discharge, release or threatened release

18
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IN WITNESS WHEREOF, the parties hereto have caused this Contract for Purchase

and Sde to be executed in manner and form sufficient to hind them on the dates set forth below.

Signed, sealed and delivered

in the presence of:

(o o et
¥

> .
Z 7

U E-111<2 B AR P

Printed Name [| = //
Wimess (| 1

[ An e s frmyim
Printed Name -’ '
(\ 7

- - Bt LM o ad P

J odee - S

Printed Name
- !/ )
[ lixx N s oI
Witnegs. {
VXN O d) FO)e0Un
Printed Name

ID\mckean\genius? .opt
0221496 (1:37 pm)
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ELIZABETH MORSE GENIUS
FOUNDATION, INC., a Florida
not-for-profit  corporation

/ !l
By: se&~— Lol

.. FE /) '."';'-
Name: | A AN S —
Title: Prs dent _
Date: FC‘Q"VW\-'! L8 (79
"SELLER"

CITY OF WINTER PARK, amunicipal
corporation existing under the
laws of the State of Florida

Wigress M
.. l
By: r \yr v -~
-~ A~ -
Name:Lm e | - . o= 5
Title; M“fﬂ_f
Date: 3-4-76

“BUYER"
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The Escrow Agent hereby acknowledges the receipt of Buyer's check in the amount of
TEN THOUSAND AND NO/100 DOLLARS ($10,000.00) subject to collection and negotiation
in accordance with the terms hereof, and agrees to act as Escrow Agent hereunder.

LOWNDES, DROSDICR, DOSTER, KANTOR
& REED, PROFESSIONAL ASSOCIATION

By:
Hal H. Kantor

“ESCROW AGENT”

21
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EXHIBIT “A"

PROPERTY DESCRIPTION

Parcd A

Lots 1 through 12, Block A, MORSELAND SUBDM SION, according to the plat thereof as
recorded in Plat Book P, Page 79, Public Records of Orange County, Florida.

Parcel B

Lots 1 through 11 and Lots 13 through 23, Block B, MORSELAND SUBDMSION, according
to the plat thereof as recorded in Plat Book P, Page 79, Public Records of Orange County,
Florida.

Parcel c

Lots 1 through 22, Block C, MORSELAND SUBDMSION, according to the plat thereof as
recorded in Plat Book P, Page 79, Public Records of Orange County, Florida.

Parcel D

Lots 1 through 12, Block D, MORSELAND SUBDMSION, according to the plat thereof as
recorded in Plat Book P, Page 79, Public Records of Orange County, Florida.

Parcel E

The East 117.5 feet of Lots1, 2 and 3, Block C, TANTUM ADDITION TO WINTER PARK,
according to the plat thereof asrecorded in Plat Book C, Page 32, Public Records of Orange
County, Florida.

Parcel F

Lot 8 (less the W 77 feet of the S 119 feet) and lots 9 and 10, Block B, TANTUM ADDITION
TO WINTER PARK, according to the plat thereof as recorded in Plat Book C, Page 32, Public
Records of Orange County, Forida.

Parcel G

Lots 7 and 8, Block A, TANTUM ADDITION TO WINTER PARK, according to the plat
thereof asrecorded in Plat Book C, Page 32, Public Records of Orange County, Florida.
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Parcel H

Lots 1 through 17, MORSELAND GARDEN SUBDIVISION, according to the plat thereof as
recorded in Plat Book Q, Page 13, Public Records of Orange County, Florida.

The foregoing description is intended to include al property owned by Seller currently
used by Buyer as a golf course, and if necessary, a more accurate description will be furnished
by the Surveyor.

23
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EXHIBIT "B"

CERTIFICATE

I, , licensed as a registered land surveyor under the laws of the State
of Florida, do hereby certify to Attorneys Title Insurance Fund, Inc., Winderweedle, Haines,
Ward & Woodman, P.A., the City of Winter Park, and Lowndes, Drosdick, Doster, Kantor &
Reed, P. A, that this Plat of Survey represents atrue and correct survey of the real property
described hereon which was made on the ground under my direct supervision on

, 199 ;that it accurately shows the boundaries of the premises described
hereon and the location of all buildings, structures and other improvements, if any, situate on
sad premises; that the lega description of the parcel of rea property comprising the premises
is one and the same as the perimeter boundary description of said premises; that this Plat of
Survey accurately depicts all easements and other matters shown as exceptions on

Title Insurance Company Commitment No. , ~acopy of which has been provided to

the undersigned; that except as shown, there are norecorded easements, visible easements or

rights-of-way across said premises, no evidence on the ground of use of the property which

might suggest a possible claim of casement, no visible encroachments from said premises onto
adjoining property, streets or roadways or onto said premises from adjoining property; that
ingress and egress to and from said premises is provided by being
paved dedicated rights-of-way maintained by ; that, except as shown, the
premises do not rely on or serve any adjoining property for drainage, ingress, egress or any
other purposes, that al required set-back lines and building height restrictions on said premises
are located as shown hereon; and that no part of the property described hereon liesin aflood
plain, flood way or an area that has been identified by the Secretary of Housing and Urban

Development or any other governmental authority as a flood hazard area.  The undersigned
further certifies that this Plat of Survey has been prepared in accordance with the adopted
“Minimum Technical Standards’ as required by Chapter 21 HH-6 FA.C.'

Dated this day of , 1994,

Surveyor

(SEAL)
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Map of Wakway Parcel

EXHIBIT "C"

(GF THE CONTRA Cr)
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EXHIBIT 19

MJ. Martin Kesder August 14, 1996

Dear Mr. Kessler:

We have been tax paying citizens of Winter Park for over 27 years and until recently we have
been secure in knowing that the Winter Park government and officias have been consistently

honest and forthright in representing our interests.

Recent revelations regarding the purchase and financing of the golf course property on Park
Avenue appears to be fraught with deceit and connivances which are very disturbing. The voters
were mised regarding the value of the property and how the purchase was to be financed. We
were led to believe that 8 million was a reasonable price, and if it were not purchased by the city
we could lose it to developments or at the very least lose the much desired green area on North
Park Avenue.

We were not informed that the property had an assess value of 2 million dollars and that the
property was protected from development by existing zoning. Fear tactics came into serious play
in order to have the voters vote in favor of the propostion. The Mayor made a big play on the
worthiness of the proposa in a Winter Park Newdetter and never mentioned that 3 million
would be taken from the City reserves to facilitate the purchase. We were led to believe that the
financing would be handled through a bond issue and that the tax payers obligations would be
nominal over a period of 20 years. As you are probably aware, the new budget dready calls for
an increase in the Winter Park Debt Service, even without the new obligations of a bond issue.

Had al of the facts been presented honestly | am confident that the tax paying residents of the
city would have rejected the propostion. | can assure you that | would have voted against it. |
am troubled that a few well-positioned individuals in the city government broke faith with the
residents of Winter Park simply by skewing the facts. | am incensed by the idea that a few special
interests individuals were alowed to structured a highly suspect deal without question or
accountability to the citizens.

| support your appeal to the court to set aside the flawed and dishonest referendum and to block
the bond issue that has been proposed. There is no question that voters were deliberately misled
and | personaly refute my affirmative vote for acquisition of the Park Avenue property.

Carlton F Weber_ & Margaret J.“Weber ;

Witnessed William E. Holmes

117



sypearso

sypearso

sypearso


(A BLANK PAGE )




§ C/TY NEWS o

EXHIBIT 21

Contributing to the sense of time, place and hi stori cal
development of Winter Park

he Winter Park Countiny
T Club and Golf Course

Histaric [District mean-
ders across the landscape tive
blocks north of downtown Win-
ter Park. It measures approxi-
mately forty acres and contains

Wiath 1ty approximale center
near the miersection of New York
and Webster Avenues, the distngt
takes in all of parts of eight hlocks.
Palm Cemeltery, a historic-penod
burial ground measuring some 12
acres, is enclosed by the golf

course, bhor-
=] dered by holes

Cw oo contrib-
uting byild-
Ngs, one “It contributes fo the

contributing
itte, and one

sense of time, place and
historical development

three, four and
he.

land and Lake

10n-contrib- .
mngc:i’tev pf Wlntgr Park through Osceola each
Designed its location, design, lie approxi-
wound natu- material, workmanship, imately 1,000
feet to the

al features

ind the town

feeling and association.”

forth and east.

ian‘s system Of roads and trans-

respectively, rrom the outermost

The conrriburing resources,
developed for expressed recre-
ation and social functions, are sig
nificant for their architectural and
historical associations. The build-
ings rse one story in height and
gisplay Crattsman and vernacular

TN Y| _ e
-

) lohn McMillian, 92. far lef, joins other golfers as they tee off at the
Lake Mait: fisr hole.

opmenr of Winter Park through
its location, design, material
workmanship, feeling and asso
ciation. The district also possesses
a Significant continuity of sites
and building united by plan and
physical development and pro-

reachés of the course. US. High-

way 17/92 (Orlando Avenue) lies
approximately one-half mile west

of the golf course.

ortation channels, the course is
sughly bounded by tnterlachen,
ennsylvania, Stovin, Webster
nd Whipple Avenues.

vides important architectural, cul-
tural, recreation, and social links
to the heritage of Winter Park.

influences.
Il contributes to the sense of
rime, place and historical devel-

How Green Space Millage
will be calculated if residents

vote yes on referendum

3y Julie Hopper,
‘inance Director

nents. The following computation is used: The Cily's
Annual Debt Payment divided by Citywide Property

T he Green Space tax millage is derived from two compo-
Ssessment Values times 001 equals Green Space Millage.

The first component is the payment the City makes annually

N the amount of money borrowed and used to purchase the Green

Pace. This amount varies slightly each year, therefore, an average

lebt payment amount 5 used to calculate the Green Space mill-
age rates below.

The second component of the Green Space millage 15 the
Citywide assessed property values for the year. This is comprised
of both residential and commercial properties. In fact. 28 percent

of the assessed value 1$ commercial property.

Therefore, 2§ percent of the $5 million debt payment the City
makes will be paid by commercial properties. Historical trends ©f
the City show cilywide property assessment values increasing each
year. In the past five years, (:lywide property assessments have
increased an average of 2 percent to 2.5 percent. In adgdion, as
the Cemus/Morse properties begin to develop additional assess.
ment values will be gained, thereby reducng the annual Green
Space millage rate

Lasthy the Oy aade assessment s mudtiphed by Q07 to e

vidde 1or g Creen Space millage tate

The City’s Annual Debt Payment
= Green Space

Millage

Citywide Property Assessment Values x ,001

As shown in the table below, as assessment values increase thr
annual Green Space tax millage will decrease to the property owner
Likewise, as the Genius property is developed, a
higher assessment value will be derived, spreading the Green Space
tax payment obligation over more property owners.

For example. the average annual payment made by the City on
$5 million borrowed to pay for the purchase of the Green Space
at current interest rates would be approximately $402,190 per year.

Assuming citywide property values will continue tO increase
by 2 percent each year, the following Green Space tax payment

millage would be expected:

Millage rate per $1.000 | $100.000 property-netof | $100,000 property-net of

Year of property owned homestead plion per | b stead plion per
year month
1996 0234 323126 3194
197 022K 52180 $1.90
1998 e 32236 51.86
[E]] (1297 31192 HEX
kI T 0 3218y L

To esumate anindividual's share of the Green Space tax that would
he paid on a $5 million bond 1ssue, the worksheet on page 7 can

be used

Dae 1o changes m the mierest rates between now and when
the hands nan bessued the Cuy's average annual debt payment
may vary @

1
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Mayor Brewer
uses back hoe
during ground-
breaking at Lake
Island Park

By James S. Williams,
City Manager

bout 100 residents.
A community leaders,

City officials and mem-
pers of the Winter Park Little
-eague, Soccer League and Por
Namer Football League turned
Wil for a very upbeat, but chilly
‘arks and Recreation Master Plan
iround breaking ceremony Sat-
lrday, Jan. 10 at Lake Island Park.
Mayor Gary Brewer showed his
upport and enthusiasm for the
Aaster Plan by taking the con-
‘ols of a large back hoe and turn-
1g the first clump of dirt in an
rea which will eventually be
ansformed into a beautiful walk-
1g path which will totally sur-
wnd two lakes.
Ither individuals who partici-
ated in the ground breaking cer-

mony included city
Commissioners Peter Cottfried,
Roland ‘Terry” Hotard, lll and Joe
Terranova; James Williams, City
Manager; James English, Public
Works Director; Bill Carrico,
Parks and Recreation Director;
Ernie Manning, Asst. Parks and
Recreation Director; Rev. Chris.
topher Poole, Mt. Moriah
Church; Mike Hofbauer, the
Hedor Development Company
and David Barth with Glatling -
Jackson -Kercher . Anglin - Lopez
- Rinehart.

With everyone wearing plastic
hard hats supplied by the Parks
and Recreation Department, Bill

CITY NEWS

MILLAGE
1 l,‘l ;” P City of Winter Park
. it 0 R
contr PR Taxpayef s Worksheet
Green Space Tax calculation
— _ Example: Home valued at $15(L,000

Assessed value of property

Tax Rate for Greenspace
JAnnyal Greenspace Propenty

Monthly Greenspace Property

(See Nole 1 below) (1) §
LESS $25.000 homestead exemption if applicable
Net assessed value of propery

(See Note 2 below)

Tax Payment

Tax Payment

{Ling 1 - Line 2)

{Line 3 x Line 4)

(Line § divided by 12) (6) $ 2.42‘

150,000.00 |
@ $

25.000.00)
(3) s'_'?[?sm%
(9 x__ 0.0002326

(5)$__29.08|

To calculate your own Greenspace Property Tax payment, just fill out

the form below

If you have any questions, please contact us at the City of Winter Park
at 623-3222 which is the Finance Department.

Assessed value of property
lNet assessed value of property

(Tax Rate for Greenspace

Annual Greenspace Propeny Tax Payment

Monthly Greenspace Propearty Tax Payment

(See Nate 1 below)

ILESS: $25,000 homestead exemption if applicable
(Line 1+ Line 2)

(See Note 2 below) (4) x

(Line 3 x Line 4)

(Line § divided by 12)

(1) §
2) $ 25,000.00
(3) S

0.0002326
(5) §

©) §

after your account number and

Note 2:

on the previous sheet.

Note 1:
This amwnt can be found on your property tax bill. Il is listed on the top portion of the bill

after the Escrow code.

This millage rate is estimated based on an average debt service payment of $402,190 that the
City would make on a $5 milion bond issue at current interest rates. See detailed explanation

S

Carrico opened the Program be-
hind the shuffle board courts in
an open field west of the softball
field at Lake Island Park.
The Rev. Christopher

Poole

gave the invocation followed by
Mayor Brewer who gave the key-
note address.

He referred to the ground break.
ing as a day that marked the be-

<

Mayor Brewer uses
a back hoe 10 un
earth a mound o
dirt during the Parks
and Recreation
Master Plan pround
breahmg ¢ oreme,
st Lok I
ok fanary 0

ginning oi the process which will
launch us into the first phase of
the Parks and Recreation Master
Plan and nto a new era for the
City of Winter Park,

“This setting today reminds me
of the movie “Field of Dreams”
where Kevin Costner first looks
out at avast corn field and sees
the possibnlity of a beautiful base-
ball held and all the good times
that could be had by the thou
sands of players, spectators and
tanuhies who would use it day in
and day out,” he remarked

“In many ways, our Parks and
Rescreaton Director Bill Carrco
anked bas dheghated stantr hoad the

S I-uw\:\{h! veston ] Lath

Gttt ] ary teenT foites:
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EXHIBIT 22

Commi ssi oner Gottfried addressed the city's proposed purchase of
the golf course. He expressed his concerns regarding voter turnout
and the public's perception regarding the benefits of purchasing
the gol f course. He suggested that the city obtain another

apprai sal based on the property's use as a'golf course rather than
residential use and that the city reconsider the inclusion of the
provision in the option agreenent that requires the property's

continued use as a golf course,

Mayor Brewer reviewed the chronology of events that led to the
option agreenent and said that the city, not the Foundation, is
pPaci ng the restriction on the use of the property. He pointed out
that if the bond referendum fails and the city does not buy the
property or renew the |ease, the property wll probably be sold to

anot her party.

Commi ssioner Terranova pointed out that if the city renews the
|ease, the rental fee would increase since it has not been raised

in two years.

Conmi ssioner Murrah said that she feels the city would not benefit
by obtaining another appraisal. She questioned whether the city
could conmt sone of the city's reserve funding toward the purchase
of the golf course in order to reduce the burden to the taxpayers.

In response to a question by Conm ssioner Mirrah, M. Kantor said
that he feels the city would not benefit from obtaining another

appr ai sal .

Mayor Brewer said that he has witten a letter to the Supervisor of
El ections, Betty Carter, stating the city's preference to hold the
referendum no earlier than June 4, 1996.

Conmmi ssioner Hotard said that he feels there will be a lower voter
turn out if this referendumis the only issue on the ballot.

Mayor Brewer stated that a political action conmmittee will be
formed and that the process for educating the public wll be
handled simlar to a regular election carrpai_?n, i.e. raise noney,
print and distribute brochures and signs. he next issue of the
Update will be devoted to this matter.

Mayor Brewer further explained that if the city does not acquire
the golf course property or renew the lease, it would not effect
the devel opment of the Foundations properties; however, it could
effect the future use of the golf course, i.e. change of land use
designation so as to be conpatible with the surrounding property.

Mayor Brewer declared the work session adjourned at 8:35 p.m

CITY R
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Mayor Brewer suggested that the proposed Resolution establishing
the Commttee be anmended so as to shorten the time between the
deadline for presentation of the Conmttee's reconmended plan and
date the Conmmttee wll be dissolved.

Consensus wWas to approve proposed Park Avenue Master Planning
Program as anended.  CONSENT AGENDA.

Commi ssi oner Hotard commended M. Mrtin and city staff for their
hard work in preparing this Program He expressed the inportance

of the vcitys commtnent to inplenenting this Program.  CONSENT

AGENDA.
6. Discussion of proposed plan to install a "pig trough® around

the pig toplarv at the Farners' Market.

Consensus was to approve proposed plan to install a "pig trough"
around the pig topiary at the Farnmers' Market. CONSENT AGENDA.

7. D scussi on _of proposed schedule for a bond referendum to

purchase the Colf urse property.

Mayor Brewer stated that a reply has not been received fromthe
Supervisor of Elections, Betty Carter, regarding the city's request
to hold the bond referendum on June 4, 1996. He asked whether the

el ection date can be set prior to execution of the Devel oprment
Agreement and Option Agreement.

Cty Attorney MCaghren stated that the date could be set, however
it may have to be canceled depending on Ms. Carter's response.

Conmmi ssioner Terranova said that the length of the bond issue and
the amount of the bond needs to be addressed.

M. MCaghren said that the ordinance states that the length of the
bond issue cannot exceed twenty years, however it can be changed.

In response to a question bg Mayor Brewer, Mr. McCaghren said that
reserve funds can be used "buy down" the anount of the bond. He
added that a voter referendum is required to issue general
obligation bonds, to issue bonds for which the proceeds will be
used to acquire real estate and to issue revenue bonds pledging non
ad valorem taxes in excess of $1.5 million. Voter referendum is
not required to acquire real estate.

Conm ssi oner Terranova said that if reserve funds are used, the
i ssue becomes how much of the reserve funds should be used because

it may affect the city's bond rating.

It was suggested that Finance Director Julie Hopper prepare an
analysis to determne what effect using between one and two nillion
dollars of reserve funds will have on the city's bond rating.

After further discussion, consensus was to defer action pertaining
to scheduling a bond referendum to purchase the Golf Course

6
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ADDENDUM

PLEASE NOTE:

Appel lant is under the order of the court to strike Exhibit
#19 as a result of granting appellee’s prior Mtion to Strike.
However, Appellee’s Mtion to strike ought not to have included
this exhibit in the series of alleged inproper exhibits to strike
since Appellant's inclusion of Exhibit #19 in the Appendix to the
Initial Brief was valid in that the exhibit was a copy of the
record on appeal, and is designated therein as Defendants Exhibit

#2 on the Evidence Control Report.

In a series of correspondance, Appellee and Appellant have
resolved the issue of Exhibit # 19, as evidenced in the itenms of
correspondence offered as a joint stipulation and shown in this

addendum to the appendex.
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MARTIN KESS5LER

1555 WILBAR CIRCLE
UWINTER PARMNK, FLORIDA 32709
407-645-3113

January 3 1, 1997 VIA FAX:645-3728

Mr. Brent McCaghren,Esq.
Winderweedle, Haines, Ward & Woodman, P. A.

Post Office Box 880
Winter Park, F1. 32789

Dear Mi. McCaghren:
Re: Martin Kesder V. City of Winter Park, Case 89,501

| am writing to confirm our telephone conversation that you and I agree that what | have included
within the Appendix of my Initial Brief as Exhibit 19 is a document shown on the Evidence

Control Report as defendants exhibit #2 and is on the record of appeal.

As you are aware, the Court has granted me permission to amend my brief and to do so by
February 10, 1997, as extended. , Since the time is so short, | want to be certain that our
agreement is as | understaned it before | make reference to Exhibit#19. Would you then kindly
confirm my understanding as soon as possible and fax this back to me?

AGREED AS TO THE FACT:

Brent McCaghren, ESq,.
Attorney for the Appellee

ssler, Appellant

cc: Judson Freeman,Jr. Esq.
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FEE-04-37 TUE 14:28 WHWW R-ESTATE DEPT FAX NO, 407 644 8283 P. 01

WinpeErRwEEDLE, HAINES, WARD & WoOODMAN, P.A.
ATTORNEYS AT LAW

J.P. CARQLAN, Il W. R. WINNRRWPPRLE (1008-1070) ROARFAT P MAUOR
JAMES EDWARD CHEEK. il! [ A C. BRFNT McCAGHREN
J. JEFFREY OLERY WEBLER B JIAINES Guos-iove) WILLIAM H. ROBBINSON. JR.
JOHN M. DYER, JR. : RANDOLPH J. RUSH
BARNETT BANK BUILDING BARNETT BANK CEATER
DYKES ¢, EVERETT 250 PARK AVENUE, SOUTH 390 NORTH ORANGE, AVENUE THOMAS A. 8IMSER, JR
HANQY $, FREEMAN STH PLOGR ja ik +LOOR WILLIAM A. WALKER I
JoHN DEM. HAINES POSY QFFIGF ROX 880 POST OFFICE 50X 1391 HARGLD A. WARD. iil
"GREGORY L. HOLZHAUER . . ALLISON L. WARREN
S":';t“.‘-"---A P. LIGHTSEY WINTER Paxk, FI. 32790-0880 QRLANDO, FT, 82802.1391 W. GRAHAM WHITE
VICTOR E. WQQDMAN
TELEFHONE (407) 423.4246 TELEPHONE (407) 473-4246
FAX (407) 645-3728 FAX (407) 423-7014
REPLY T0;
Wnter Park
February 4, 1997

VI A FACSIMILE (407) 645-0106

M. Mrtin Kessler
1555 wilbar Gircle
Wnter Park, Florida 32789

RE: Martin Resslexr vs. City of Wnter park
Suprene court Case No. 89,501

Dear Mr. Kessler:

In earlier correspondence, I have agreed that you may include as
part of your appendix and your anmended brief any decument received in
evidence at the bond validation hearing. Specifically, that weuid
include defendant's Exhibit #2 shown on the evidence control report.

However, neither before the bond validation hearing nor at the
bond validation hearing did you furnish me with copies of your
roposed exhibits. Therefore, | do not have a furnished copy of the
etter included in your brief as Exhibit #19 to conpare wth the
docurment actually admtted into evidence as defendant's Exhibit g2,
In order to do so would require me teo go to the clerk's office at the
Orange CountyCourthouse and neke that conparison. 1 do not feel it
necessary for me to do so.

WINDERWEEDLE
HAINES WARD

% & WOODMAN, P A,
S |

125




FEB-04-37 TUE 14:28 WHINR-ESTATE DEPT FAX NO. 407 644 8283 P. 02

Mr. Martin Kesslerx
February 4, 1997
Page 2

~ However, if in fact Exhibit #19 t0 your appendix tO your initial
- brief is in fact the same document as defendant's Exhibit #2 shown ON
the evidence control report, then I have agreed that it may be
included as an exhibit in your anended brief and appendix.

It is not necessary for me to stipulate that Exhibit #19 is the
same docunment shown on the evidence control report. Al that is
necessary is ny agreement that you may include the document shown on
the evidence Control report as defendant’s Exhibit #2 aspart of your
appendi x.

My agreement to your inclusion of defendant's Exhibit #2 as part
of your appendi x and briet does not constitute any waiver of an
obj'ection to the admissibility, relevancy or matefiality of that
docunent, nor does it constitute an admission asto the authenticity
of the docunent or the truthfulness of the conclusions and opinions

stated therein.
Verytruly ypn
/ ~
{AA

¢C. Bre cCaghren

CBM/aw
cc: Judson Preeman, Jr., Esq.
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EXH BIT 25

Conmi ssioner Hotard said that he feels there will be a lower voter
turn-out with a stand-alone election.

Conmi ssioner Mirrah said that she believes there is no guarantee
that people will vote for municipal issues citing the 1992 election
where unused nunicipal ballots were found.

Conmi ssioner Terranova said that he feels a Novenber election is
not logistically possible.

Mayor Brewer said that he feels that this is an inportant issue and
the citizens will nmake the extra effort to vote.

In response to a question by Conmissioner Hotard, M. McCaghren
said that a bond referendum does not neet the criteria for
conducting a mail ballot election.

Di scussi on ensued regarding the city's and county's responsi -
bilities for conducting the election on June 4th.

Mayor Brewer explained that $1.12 mllion has been set aside for
the purchase of the golf course property at a price of $8 mllion
and according to the bond advisors, the Conmission can commit up to
$3 mllion fromthe Conti ngency Fund wi t hout | eopardi zi n% t he
city's bond rating. He asked whether the city could pay back the
bonds early or Wwhether additional Contingency Funds could be
commtted and the Fund reinbursed if the city receives a conmmtment
for funding from the p2000 G ant.

Assistant City Mnager Randy Knight said that if a commtment is
received prior to issuance of the bonds, the city could issue |ess
bonds because the ordinance establishes a "not to exceed" anount.
He added that there are nunerous restrictions for early repaynent
of the bonds. He explained that because of the proposed timhng of
the closing for the purchase of the golf course, funds nmay not be
expended prior to receiving a conmtment for receipt of P2000 G ant
f unds. He confirmed that no funds wll be expended from the
Contingency Fund if the bond referendum is defeated.

Conmi ssi oner Terranova said that he feels the disadvantages of
using Contingency Funds are that it reduces the funds available in

case of disaster or other emer%ency and that reduces the anount of
interest that would be earned by those funds.

Commi ssioner Murrah said that if the city acquires the golf, the
savings derived from the |ease payment and taxes could be put back

into the Contingency Fund or be used to reduce the operating
millage.

Di scussion ensued on the options available, the effect the bond
amount will have on property taxes and the citizens' perception of
the city's acquisition of the golf course i.e. increased taxes or

preservation of green space.
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EXH BI T 26

Winter Park
Golf Course
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