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TN THE SUPREME COURT OF FLORT DA

DARTN $. HOPPING )
Pet tioner, ) o -
v ; CASENO. 99, 515
STATE oF FLORIDA, )) 15+ DCA-NO. 9.5-34Y

_Responolen‘f‘- B

T PRELTMINARY STATEMENT

Petitioner, Darin s ;"/o,o/)lhgj movont below), will be
referred to herein as 'Petfifioner”or by Surname,
Respandent, the State of Flovida, (ill be referred to herein as
“Yhe 57"0\'/'42.”) Q)/mbo/ic reference to a/{)/()ena/))( will be '‘APR”
with /)foper page Nutmber S’ub-jo,}aeoa, and Pefitioner with Yery
ﬂmlﬁLeJ access Jo the law //Amar)/ and materals asks s

fonorable Court fo Consider +he [iberal Construction of His

brief Pursuant o, Hines V. kerner, o .S, 519, 92 S,
Ct. &4 (1972),




TC STATEMENT oF THE CASE

On the 20th day of June, 1989, i the 3rd Judical circart
COurf', Petitioner P/eoq gu}h“/ to the offense of bmrg/ar)/ of a
Structure , o 3rd a‘e.gree felony (Case - §9-324 CF) ond 1S
Sentenced fo a term of 30 months incarceration Tollowed

by 18 months Probatien - (APP.-1,2)

Petitioner fulfilled the incarcerative portion of Sentence

ond released on )Orobod’/bn.

On or about the 29t doy of March, 1990, Petifiiner was
C%arged with Probmﬁon Vislation, and on the st d(a)/ of
November, 199/, in the 3rd Judical Crcait Court, Petitonat
PrOba’hoh Wa$s revoked and Petitioner was sentenced to «
term of 36 months inCarcevation whith Cred/t for 30 nronths

and .’Zcﬂays. (APP.-3,4)

On the 28th doy of January, 1992, in #he 3rd Judicial Ciait
Court, Petitioner filed o motion for Correctin of Seatence
pursuant To Fla. R, Crim: P 300@) .

On the Ilth o(a\)/ of Mavch, 1992, an order was 1$5ued
from the 3rd Tudicial CirCuit Court, /hC‘r'eas/hg Petitioners
Senfenée. ‘o 60 wionths inCarcevation wn% 30 lﬂﬂonf/;S crmd 2

days Credt. CAPP. 5,6)
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On the Tth coa)/ of November, 1994, in the 3rd Tuditial Cicurt
Court, Petitioner filed @ wotion to Correct iflegal Sentence
pursuant 1o Fla. R Crim. P. 3.800 @), and on the 24th day of March,
1995, Pe titisners motien was denred

On the éth C(o\y of April, 1995, Petitioner a/d/)eo.lej fo the 1st DCA,
and on the 23rd day of January, 1996, the 15t DA ordered the
State to respond . On the i2th day of February, /996, the State
Y‘espomde&, and on the 15t day of Maye., /996, Pettoner £iled a
regly .  On the 4th doay of June, 199, the 15t DA issued an
Opinion Cer‘)‘?rfy}ng e 714657‘1"0:4 of greeat public [mportance, and
on the 20th cday 6f June, /996, issued o Mandate To the 3rd
Juditial Circuit Court. (APP.~7,8)

On the 2nd doxy of July, 1996, Petitioner fled o notice 1o invoke
C,Q':SCreﬁanar)/ meisd}Cﬁén PurSuant to Fla . R. A/of{), P 9.1ll0.

On the 9t dmy of July, 1994, the state filed o ﬁeﬁﬁb‘n for
rehe.arz'ng, and on the 7th day of August, /996, the States
Peﬁ?‘/én Wes deme&.

On the j8th day of November, 1996, Petitiner forwarded an
im)uir‘y 7o this Honorable Courts Clerk, ComCermhg /OroceeJ:hgs,
and on the aist day of November, 1996, 1h/s CourTs Clerk nstified
Petitioner 7"Am7"/0f06€e<;01;495 had viot been rmvoked .
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On the Ath CQOL}/ of becember, 1996, Petitioner re-filed a 5wb58quem'-
petifion To Seek review of Certified guestion in this Honorable
Court, and on the lbth day of DecCember, 199, Petition was
dismissed .

On the 22nd c@my of December, 1996, Petitioner {iled a motion
for renstatewment of Certified c}ueS'ﬁ}m, and on the 27t4
day of .Tamuary) 1997, +his fHonorable Court ordered +he
State To res/)anof. On the 5th chxy of Febmxay-y, 1997, the State
responded .

On the 20th day of February, 1997, this Honorable Court
gave Petitioner until March 121h, 1997, 1o estab/s) +ha t
Petitioner filed o« fimely notice , and offered the State a
Chance To vrespond .  On the 8th day of March, 1997, Petitoner
tiled a Sworn o\f-Fz'o?mv#, and on the 2714 aéay of March,
1997, the State Filed (15 response .

On 'H’)e 25th day of /4/)!"1_/, 1997, this Honorable Court ngm?"eoQ
Petifioners motion for reinstatement and ordered +his Case

as )"e‘mS‘f'o\‘f'eﬁq .




IT STATEMENT OF THE FACTS

On the 20th JZO\}/ of Iume/ 1989, 1 the Id Tdicial Circurt
COMYT, Petitioner }Olecﬂ guflf'y to o third degre.e Fe/omy
and was sentenced To a legal term of 30 months incar-
Cevation tTo be followed by 12 months probation. Fet. tioner
fulfilled the 30 month incarcerative Por'hén of the Sentence
and was released on Probation . There after, on or about the
281h Gea)/ of Mavch, 1996 Petitioner was chavged with
Probation Violation, and on the 2ist day of November, 199, 11
the 3rd Judicial Circuit Court, Pelitioners proba.ﬁdn wWas
revoked and Pettioner was Sentenced +o /ega/ erm of
36 months InCarceration With 30 months Cr‘eoaﬁ‘ Froms 1nitia/
Sentence and 2 c(ayS J‘m]/ Cred# which Commenced Pet tomers
Seatence. CAPP. =123 Y4)

On the 28th c{ay of January, 1992, in the 3rd JTudcial Cicait
Court, Petitioner filed o motion for Correction of Sentence
PurSuant to Flo. R. Crim. P. 3800 @) . Petitioner ot the dwection
of a State law Clerk, was [ed 1o believe that the addifion
Of the intial Sentence of 30 months and the Subse gqueat
Sentence of 36 months, added wpto a total of 66 months
(30+3£=66), and Therefore LWas an f//egm/ Sentence. Based on
this assamption, Pelifoner moved to have the Sentence
[educed-




On the [t day of March, 1992, an order was issued from
the 3rd Judicial Cicuit Court, Moa(/i”//ng Pel. Troners Sentence
and }//ega//)/ MCreotS[ng Petifioner§ Seatence To 6o months ircarces-
- otion, [)u‘f’ also 3mn‘fe<ﬂ .'/%e Same 3o months and 2days Credit
Petitioner was not pres ent at this hearu"ng and was not advised of

right fo appeal. (AP?“Z&)

On the 7th day of November, 1994, in the 3rd Juditial
Cirtuif Court, Petitioner filed o 5!4[)56(7!46”7" motion to Correct
)IIESa/ Sentence PMrSMan‘f’ 1o Fla. R. Crim. P. 3.8&00 @), a#acl(rhj
the Mavch lth, 1992, V‘eSenﬁemcfan as /.//eja/ becCause of the
Girease 1 Pelitionert Sentence after the Seatence had
Commenced. Furthermore, due to the increase in Pet/tinert
Senfence | Petitioner believed the vesentencing Vidlated +he precepts
Of Fla. R. Crims. P. 370/ because, the reasons for the increased
Sentence and oleparf’mre Ffrom the NoVember 2st, 94, ga:b/e//he
Scoresheet was net arficulated 1 Lor/Ting prior 1y the /n;;ﬁoS/hg
0F the Sentence, c{nlmea-hhg +he reasons for c:/e/w‘fure and
Was net recorded on +he Origih@/ Scoresheet. Petitiomer alse
arﬂmed that the inCrease in the MNoVember 2IsT 199/ Sewtence,
doubled Petitiners Seatemce mstead of P”eo/udriqg i1, as the
Pef;\‘f?bﬂer moved the Caurt fo afoh On the 2Y1h day of MaV‘C/ﬂJ
/Qq;} Petifiiners moticn was denied Pur.(uarﬁ" +o SenfeﬂC/;)g
gml‘ceelfnef CommiSSion netes, 1999 amendneats ) (12)

Fla. R. Crim . P. 3.70].




On the &th day of April, 1995, Petitioner agpealed to the 15+
DCA on grommols that Pefitoners offense date was grior o the
| date +hat the 1998 Senf'enc[ng 3uio(’e,//‘ne$ Commii$$10m Notes fook
e#ed} and on the 2.3rd c:la/v of January, 1996, the 15+
DCA ordered +he State o V‘espanci and Fo specitically oddress
whether the 1992 )’eSen'/’ean}a9 resulted in an )//ega/ Seslence
and what, if any, effed the r‘w/m'g 1m Troupe vi Rowe , 283
So. 2d 957 (Fla.1973), has on that V‘eSenfenc;hjr. on the
i2th C{Ox)/ of February, 199, tThe State Ves/ﬂonc/ec[) Stating;
HTMY"HI;\9 to the 1992 Ve:semfemc[nj/ the record indicates Hoat the
appellant s Seatence Violates double jeopardy [ bt at the
Sam-e Time not becn '///ega/ Sentence AS parrowly detined 15)/
Fule 3.800]" +hat provides: A Court may ot any fume Corret
an }'//ega/ SenTence /Ln/aos‘eci 14}/ /. Fla. P Criom, A 38o00@) »
bﬁCmuSE, "the sur/ﬂreme Courts definititm of anm "/Wega/ SenTence”
does not include Sentences which arve ConstiFutionally mtirm,’
On the 1s+ d’c?\)/ of May, 1996, Pet.fioner Filed Ageﬂ/)/ ond
E’xpamo‘ecé uf)cm the detinitions oF"Senfemce”and”}//ega/ Sentence,”
and o\w‘gmed that trial Cowrt lacked )uf:éa[lCﬁOn o increase o
)690\[ Sentence once ;+ had Commenced V1 Is the cﬂcnj/ of
S’QHTCV‘ICI‘ﬂj Court To Correct /lleqal SeaTerce Not au thor zed by
Jaw, Petitioner may net be reseatenced Subsequently +o an 11-
Creased Ferm of InCarceration 0NCe Sentence has becw 1 foSed,
that double Je.oparo(y Proh‘zb:‘ﬁ trial CourT From /”nCVeasfiag /63 alf
SeuTence once Sentence has CammencedJ that 0/4/;/ +he Sentence
hot the Conviction violated d0ub/e)’eo,0w0l)/, which 15 o fundemental
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15sue which Can be hear‘ol 1" any ana{ every pnanneir /OoSS}b/e/
QV\A Pet tioners 3.8200 iva$ 1[//6’0[ (4)/')%/24 e F/a,./éc‘r/}-n./q 3.850

time frame.

On the Uth day of June, 1996, the 15t DA issued an Opinion
atfirming The trial Courts decsién based on Davis V. State , 661
So. 2d 1193 (Fla. 1995)," but because of the nature of +he issue”

- Certited quesﬁbn of ‘gr’em‘ f)ub/a[c /'M/Oarf‘amce “ The 1st DA

further ex,o/m;ned +hat | "The pmhib;fwn against oéomb/e)eo/&»rd'y
is Fundemental’” L;l’ Wman V. State , 633 So. 2 106/, 1084 (Ha.1994),
C_I_ﬁﬂq_ Benton v. Mar'y/ami, 395 (US. 784, 795-96 ,89 5. Ct. 2056,
2063, 23 L. Ed. 2d 707 (969). "' he failre Fo timely raise a
double jeopardy Claom  does not, i and of itself, Serve as a
Waiver of the Claim.”” Zd . Lifing Stafe V. Johnson , 483 So.2.d
U20, 423 (Fla. 19%). T addito,, % aglears to be o Situaton
m wWhich the issue Can be resolved as a wmaifer of lfau without
an evideatiary hearmg . See State v. Callaway, £58 50.2d
983 (Fla. 1995). Prior 1o Davis , 1his Court determmed that
When only the Seatence | not the Conviction, rs affacked as
Vzb/af/mg double \)eo,()am/y, the C/ajm was Kojn}z.ab/e as an
i//egq/ Seatence unden pule 3.5800. See IJTackSows v, State,
650 $0. 2d 1026 (Fla. Ist DcA 1995),

Tn Lee v State , 667 So.2d 253 (Fla . st DA 1995),

We b’ecagn)Zed’ 0(,0055 /b/e d/éﬁhd‘ﬁén zfeﬁuwen 7%2 rsSue adogresr'ee{
n Davis , which mvolved +he 74'//»69 of Confermgaraneous wriifen
reasons for a 9m7de//ries o/e/dar-fare Sentence and the lﬂarﬁc’u/w
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S'en‘f’enc/ng Situation nvolved 11 Lee . AS in Lee , we Certity
O question ¢+ 9greaf /Oub//c irmportance /"egm—d/hg Fhe availability
of a rule 3800 pmotion 1n The present Contex?’

WHETHER A SENTENCE WHICH VIOLATES
DOUBLE JEOFARDY PRINCIPLES ACCORDING
TO TROUPE V. ROWE., 293 $o0. 2d 57 (Fla.1913),
IS AN TLLEGAL SENTENCE COGNTIZABLE UNDER
RULE 3.800 @, FLORTDA RULES OF CRIMINAL
PROCEDURE 7~

(APR-79)
on the 20th day of June, 1996, the 15+ DCA iSSued o
Mandate to the 3rd Tudicial Circuit CourT, Commanc[m:g
That further /Jroc-e.eclmgg be had in accordance with the
June 1-1‘7%) /496/ 0/(9/?)/'0;4’ the rules of the Cour? and He /aws
of the State of FHorida.

On the and day of July, 1994, Petitioner /)/aceo( o netice
pursaant fo  Fla. R. App. P, 9120, 1n the iistitutional mail m
order +o 1invoke this Courts Jursdicton on the Cert:fied

quesﬁbm ]

On or about the ath day of July, 199, the State filed A petition
for re./)ear/hj of the 1st DA’ Opnion 155ued on the Yth day of
June, 1996, and on the T+h da)/ of Awgusf,/‘?%, the Ers7 Deh:
 denied the States /ef)?‘?o'n.




On the 18th day of November, 1996, Petitiner made nquiries
T determine the Status of the ﬂ/‘OCeé‘éﬂ/;ﬂ_gs and féeremﬂfer,
Was net fied i))/ #is Honorable Courts Clerk that the ju/}/.?no"é
9%, notice was not filed in the Court, although it was
P)O\Ceol m the [aw //'brary pmail box on 374/;/ :)ndj /996. On 1he
Ith dmy of DeCember, 1996 , Petitioner re-filed o S‘ubseyaewﬂ" Petition
To Seek review of Certified Cluegﬁbm in this Homorable Court
and an the /bt d’a}/ of beCembefg /994, Petitioners notice was
dismissed on 9r0und5 that notice Was not Fmely £led,
but wes''Su JBJeCf +o vemstatement It Frmeliness s established
on f?r'a/ﬂef b 0170 fi_[g;_o! Loith in A1fteen da)/s {rom the date
of +his order, See Fla, R Agp. P. 9/20.” On the 22nd
day of December, 1996, Petitisner filed o motion for rewmstatemart
0F Certtied (iuestbn n ordenr To establish +hat Petitioneré Fule
9.120 notice lwas timely f//ecﬂ) and on the 2714 day of
January , 1997, t+his Honorable Court ordered #he srate 7o
respond. On ‘Me 51h 0/0»}/ of Fel{n/m\ry/ /997, +he State Ve;dor/a{—
ecQ) but Stated,  The State /s net in a/005f"776n +o a/em}/ or
gmp/&or‘f' the truth of A/ﬂ/ﬂe//anfs/ a//egaf‘/ohs./’

On the 20+h day of Febraary, /992, 7his Honorable Court
gave Petitioner until the 12th o/a}/ of Mavch, /992, 7o
establish That Pefitioner had filed o timely notice, and
Offered the State a Chauce 7o res/om/, On the $t4 clay of
Movch, 1997 Petitioner filed o Sworn affdavit fo estabhsh

|0




the fact, that Petitioner had placed o fumely notice /n +he
institutional pail on TM/)/ .2440(/ 179¢, and on the 2744 5/6’&}/ of
March 1997, +the State fled o response , Stating; “7he State /s nit
Qo /005.77'70}«-; 1o c/en}/ Or Sufport the Trath of a/d/ﬂe//émﬂ
allegations,

oV the AsH day of A/)/','/,/%Z this Honorable Cowrt g/’&!m‘eoé
Pefitioner's motion for venstatement ond ordered +his Case as
Femstated . (PeTl'f'lbner br/'n:)s +o the Courté attentson +hat
Petitoner C?[OQS net have o Co/O}/ of the recard and has
filed +his briet From a Continement Ceff | and theretore
Seeks instruction fromm the +his Honorable Court To Ae//(?
Cure 'l"/ue ranitest lm\)usfz’cc of 7his /.SSme,,)
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IV SUMMARY OF ARGUMENTS

Petitioner wi lf arque that the June Qoﬂ)] 1989, and
November 21st, 199/, Sentences were /egal and the Tral
Couffjucoge lacked JMV'I'SCGIC-Ileh +o rncrease Petifiomers
Centence once [+ l’)a& been n:v;/aoSed) and COmmemC’ed’;
by moedbying Petitionert Sentence oo fundemental Viplahin
of Petitioners ConStifutional RvéhfS,PV’o/\?b}fTﬁa cﬁmb/e
jeopardy OcCuvred , which Can be heard jn any and
every legal manner peSS’)b/e, theretore , i1 IS the du«‘/}/
of the Se#’ﬂLehCi;’\g Court to Correct the ///e‘ga/ SeuTence
imposed on the JIth day of March,/992, ond the Fril
Court Should net be prohibited by the narrow definithisn
of an “/'//e\g ol Sentence” L\lr.f’/;fn 7%6 Davis V. StaTe, O/ﬂx‘hfén.
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V ARG UMENT

TSSUE ONE
THE TRTAL COVURT ERRORED BY INCREASING
PETITIONERS LEGAL SENTENCE WITHOUT
JURTSDLCTTON CAUSING A FUNDE —
MENTAL VIOLATION OF PETITIONERS
UNITED STATES CONSTITUTLONAL
RIGCHTS WHICH SHOULD BE
COGNTZABLE UNDER FLA. R. CPIM.

P. 3.500 @)

Petitioner Luas Jegally Sentenced On the Qoth da)/ of
June, 1999, 1o a FTerm of incorceration of 30 months
and 18 months Prabation COM/O/ef‘eJ the incarceration
ond released ©mn /Or‘abaf?om. Pet tioner Violated /Or‘oéaﬁon
and on the st oloky of November , )99/, Jas Seatenced
Fo A Term OFf 36 pmonthsS rncarieration with Cred/+ vfor
the 30 months mital 1ncarceraton and -20{61}/5 il Cred
hich Commenced Petitioners Seateace | a /egm/ Semfence.
(The V‘f,SM/f:;iy Sentence was ouly an add tional &
months jnltrceratron but OglAé +o the -erroneous CouwnSel/
Of +he States law Clerk | /4's fact waS wnkinw n 7o
'Pe-f'/'f/bner). Theretore , the Tria/ Court S kKed JuriS -
diction 61 March 1, 1992, To tncrease and modify
Petitioners /t:got/ Sentence ; _C_/‘:_an_e".L\/._g_Z&f'e/ 452 S0, 2d /149
(Fla, 5H DcA Jag¥), Once Pet Fioner iegan Sem/f‘hg the
lawful Sentence which was /69 ally
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impose& on the 2st day of November, /99, Pettoner Could
hot be vesentenced SMASequenf/y to an inCreased Term of
)hCarcera‘/'zén) Armstead v. State, 612 Se. 2d 623 (Fla. 15t
DCA 1993); Causey V. State, 623 So. 2d 617 (Fla. 4th DCA
1993) and increasing Petitioners Sentence once ;+ had
- Commenced is Pﬁok.‘bi’fec’ on double jeopardy grmwmfs,

Trompe Vi Rowe, 283 So. 2d 857 (Fla. 1‘773)J’ Coll v. State,
629 So. 2d 1056 (Fla. 2d DcA 1993) because, the resentencing
error Caunsed PetiTioner 7o be restramed For time /onger'
than allowed 6y low and is fundemental. The ,Ora/nb/f/én
0\90»1/\5’7" OIOM[)/QJ eo/Oar‘o[/v s Hundemental! ” L/;ﬁ/ﬁmam v. State,
633 So. 2d Job] , 1064 (Fla. 199Y4) ,Q_i_ﬁ;jg Benton v. Mmjy/amc/,
398 U.S. 794, 795-96 , 99 S CF 2056, 2063, 23L.Fd. ad
707 (1969) T)’)e-lrefore,} Petitioners wunConstitutsonally einhanced
Sentence Can he heard in any and every /egau/ manner
possible, Jones v. State , 599 So. 2d 769 (Fla. 1st DcA
1992) )Hclmd:'nq the ac/pfdﬁén of o Fla. R Crim . P. 3900
meotion &S a Fla: R Crim. P, 3.850 moTion, McGowan V.
State, 586 So. 2d 131l (Fla. 5t DcA 19a1) G\['H?ouglq)for
Narrow Cm"fe-gor}/ of Cases 1n whiCh cpm// the SenTence /s
not authorized L}/ /aud, A Fla: R. Crimm. P. 3800 @) motion
to Correct /'//egml SenTence 15 reserved, Wythe v. State,
624 So.2d 930 {(Fla. 15t DCA 1993) and Since the Court
[dckecﬁjumwliof/on fo mod fy Petitioners Seviteace on the 1]1+h
doay of March, 1992, modified Seatente 1s i/legal and

Iy




Subject to Correction ot any tfime State v Martn, S77
So. 2d 689 CFla. 15+ DA 19a1) and it is the duty of
Semf’e.mc;hq Court +o Corvect the }//eﬂa/ SenTence, US. V.
Meso, 641 F. Sugp. 796 (S.D. Fla. 1985)

Petitibner further argues that the mod fization and
Smbs'eqmen‘f increase of Petitioners November 2lst, 199/
legal Sentence 15 slegal, not aufhorized by law, Un-
Constitutionally enhanced once Peftioner degan Serving 't
and Since anly the Seqtence Violated double Jeo/ﬂarc(y,
Petitioner 15 evrtited to relet under Fla. R Crim. P 3800@)
that ﬁr‘ov;‘dasl “A Court may af any fime Corvect an
illegal Sentence (omgosed by it...." and the opaon m
Davis v. State , 66/ So. 2d 1193 (Fla. 1995°) Should o, i»
Petitioner's Qpmion also, be read <o nervewly . I{ & Sestence
has heen unConstitutionally enhanced , See Justie v State,
2] Fla. L, Weelkly $219 (Fla . May 23, 199§ ) L fgpman
Y. State, 633 So. 2d 106l (Fla . /‘79‘/); uge v, Kowe
293 So. 2d 257 (Fla.1973); Merriman /. State, 67/
So. 2d 879 (Fla. 3d DCA 1996); Hinton v State, 446 So.
ad 712, 773 (Fla. 2d DcA 1984)} Reyal v. State, 389
$0.2d 696 (Fla. 2d DCA 19%0) ; Reckom v. State, 227
So. 2d 232,233 (Fla. 2d DcA 196a) (citing Smith v
Brown, 135 Fla. 830, 32, /185 So. 732, 733 (F/a.
1938), [it] is “an lleqal Seatence ... [in1 Hhat [#]

15




exfeeds ﬁ)e M AX ) U f)erioa@ Set forth I))/ fau) £or A
particular offense without regard to the 9uzb/e/fnes,”
M, 66 So. 2d at/196 . (C](/loffhg Benton,J. OASSemﬁég
On 15t DCA Ofinion, Tune 4th, 1996) (APP-78) and
‘I'/’)ere-Fore) Davis, Should et be vead So narrody #Hiat
it excludes MmComS’f,'ﬁ«f/brm/// evhanced Seutences as
fllegal , When “"all Jaws which are repugnart o
the Constitution oave null and vord? Marberry v,
Madison, 5 U.S. Cicranch) 137 /7% ,/76 (1903) and,
: Where V';glq?"S SeCured 15}/ the ConsStitution are
mvolved , there Can be no rule Wonking Or /egti/aﬁo'm
Whieh oould Abraga‘/‘e 1hem”’ Miranda v, Ar1Zona
384 US. 436 at yg/,

/6




YI CONCLUSION

Wherefore, Pettoner /)mys, based on the farego;n'g
facts AVY i ents, authorities , Princ.ples of Jaw, and 14
View of the fact +hat the Orl.‘b.u;)a/ November 2Ust. 199/,
3b month Sentence tuas o /ega/ Sentence , #4:s most
#OHOrab/e Court ﬁezr)g _humé/y ulﬂgéc/ Sﬁou/c{/"

1) Set aside the narrow definitson of Davis, and
e)(pand the deliniton of an "/7/e9a./ LenTence ” o
medude  Sentences which have been unconst; tutionally
enhonced oS £e»nj Coamlzoxb/e under Fla. R Crim.

P 3.200 (a) ,

2) With /f)r‘o)oer nStructions 1o Set aside the March
lIth, 1992 , 60 month Nlegal Sentence and o
heinState the origmal November 2ist; 199/, 36
month Seulence w./th pr"o/der‘ cind fotal CredF
‘F[)r‘ f/me Ser\/eal )

3-) amd O\ny (9'1%6»" V‘eli'e.'F ‘l”l)fS ﬁLDV)Ora\b/e Cc)uw-'f

deems Just and Proper,
Most Respecttully Submitted,

Do L. oty

777
PETITIONER TN MR Davin S Hoppingilkéss
PROPER PEPSON ) Holmes cT. Po.Box 190

BDMh:Fky/ Fl. 32425
[




YIL VERZFICATION

UNDER PENALTTES OF PERIURY , T declare 1hat I
ha\/e vead the -Fowﬂol‘ng driet and that the facks 1

i+ ore True.
Dan ) Ko,
a4

DARTN S HoPPING- Frose
Do.c #//5666

/40/?\465 Cor fné?‘,

Po. fox 190

Bow itay , Florda 32428

NI CERTIFICATE OF SERVICL

T HERERBY CEETI—FV/ foa? a True ctnd Corv)/d/efée
Copy of the foweﬁdng jnitii] briet and a#mc[e/ g,//ena//)(
has beer furniShed o the office of #he Atfsrvey f—enera/J
The Ca/d/"fo/ , Tallahassee, flovrda 32399 <j0S0 0n Fhis

19th day of May , /997.
Do & Ayes

Dﬂf m S ﬁ‘:/;ﬂm; Pro Se
HO/MCS C.Z, Po.[{ox |90
Doc # 116666

Koh'»‘pay J Llards, 3292s
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- -~ ! k .
Defendant D@qul ) l }( Q‘M%
. N,
Case Number %%BB)Q F
RNl R T R
SENTENGT
{As lo Count :H l ) ‘
The Dafendant, being personally before this Court, accompanied by his attorney, ‘f Lm' ' ) 6‘0(1&:8‘\_@)‘(4

and having been adjudicated guilty herein, and the Court having given the Defendant an opportunity
to be heard and to offer matters in mitigatian of sentence, and to show cause why he should not be sentenced as provided by law,
and no cause being shown,

[3 and the Court having on deferred imposition of sentence
untif this date. (date)

(Check oither provision
il applicable) [1 and the Court having placed the Defendant on probation and having subsequently revoked the
Defendant's probation by separate order entered herein,

IT 1S THE SENTENCE OF THE LAW that;
O The Defendant pay a fine of § ,plus § . as the 5% surcharge required by F.5. 860.25.

B{ The Delendant Is hareby commitied to the custady of the Department of Corrections
The Dalendant Is heraby committed to the custady of the Sheriff* of County, Florida
(Name of local corractions authority to be inserted at printing, if other than Sherill)

To be Imprisoned (check one; unmarked sections are inapplicable)

i @] .
For a term of Natural Life
- 'ﬁ~. For a term of Q)O m Lm\\\}"‘o
i [3 Foranindeterminate period of 6 monthstlo — . ___..years.
« Xﬂ Followed by a period of _A_g_fﬂ(ﬂﬁ\_h én probation under the supervision of the Depart-

ment of Corrections according to the terms and conditions of probation set forth In a separate

It “split” sentsnce order entered herein,

complate gither of

these two paragraphs O towever, aftor serving a period of ____imptisonment in
the balance of such sentence shall be suspended and the Defendant shall be placed on
probation for a period of _. under suparvision of the Department of Corractions
aceording to the terms and conditions of probation setforthin aseparate order entered herein.

SPECIAL PROVISIONS

By appropriate notation, the following provisions apply to the sentence imposed in this section:

Firearm — 3 year 33 itigfurther ordered that the 3 year minimum provisions of F.8. 775.087(2) are hereby imposed
mandatory minimum for the sentence specilied in this count, as the Defendant possassed a firearm.

Drug Trallicking — 1 1tis further ordered that the ... year minimum provisions of F.S. 893.135(1)( W)
mandatory minimum ar@ hereby imposed for the sentence specitied in this count.

Retention of 3 The Court pursuant to F.S. 947.16(3) retains jurisdiction over the defendant for review of any
Jurisdiction Parole Commission release order for the period of . The requisite findings by

the Court are sat forth in a separate order of stated on the record in open court.

Habitual Offender [0 The Defendant is adjudged a habitual offender and has been sentenced to an extended term in
this sentance in accordance with the provisions of F.S.775.084(4)(a). The requisite findings by

the court are set forth in a separate order or stated on the record in o-‘zeYéaurL
3 Q\CLL{J

Jail Credit ¥ )t is further ordered that the Defendant shall be allowed a total of
cradit for such time as he has been incarcel ated priorto imposition of this sentence. Such%redll

reflects the following periods of incarceration (optional):

Per agymy of Cowrd = Cranse

Consacutive/Concurrent It is further ordered lhat the sentence imposed for lhis count shall run {3 consecutive
1o [ concurrent with {check one) the sentence set forth in count above.

e AP -] -

- Vo e




Delendant ‘/L[QQ_UJ*II:_ZDPPJ_Q
o mber 58 IR (“

s further vroeted that the courpoasiatermnf atl senlences Imposned for the counts specified in
(As to othor conviclions) this order shall run [ consecutive to [J concurrent with {check one; the following:

Consecutive/Concurrem

O Any active sertence being served.

n Specific sentences:

in the event the above sentence is to the Department of Corrections, the Sheriff of SUWANNEE

County, Florida is hereby ordered and directed to doliver the Defendant to the Department of Corrections together with a copy ol
this Judgment and Sentence.

The Defendantin Open Court was advised of his right to appeal from this Sentonce by filing notice of appeal within thirty
days from this date with tha Clerk of this Court, and the Defendant’s right to the assistance of counsel in taking said appeal at the
expense of the State upon showing of indigency.

In imposing the above sentance, the Court lurther recommends

DONE AND ORDERED in Open Court at Suwannee County, Florida, this mgwc)_‘f,ll__day
of _June AD, 19

) L

JUDGE

woome. APP-2 -
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Dolendant

Coso Numbaor

- ~ SENTENCE

{At to Count ) V Q CD
Tho Dalendant, bolng parsonally bufora this Court, accompanlod by his allornoy, | e

+ Bnd having baon adjudicatad quilly horoin, and tha Court having glvan the Doloendant an opportunily

. 1o be hoard ano 1o olfer mattyrs in mitigation ol sunlunce, and to show cauln why he showuid not bo suntunéoed as proviaod by luw, = .
and no causw boing shown,

3  and ihe Court having on duloried impositlon of sentence
until this da. . (datv)
{Chack sithor provision '
il upplicubly) and the Courlt having placod the Doelondant on probatlon and having subsaquently rovoked the
Dolanuant’s prooatiun by sepurate ordor vnivred hutoin, ~ . .
IT1S THE SENTENCE OF THE LAW that; ' :
3, Tho Dutendam pny a line of § Jplus § a3 tha 5% surchargo roquired by F.8. 960,25,
% The Dolendant is horsby committod 1o the custody of tho Dapartiment of Corroctions . f
LY Tnu Dutenvam is huruby commitud 1o 1ho cusiouy of the Shont* of County, Florldn .

{Namu o locul eorrochuns utnOiy 10 bu inseriod gl Py, i othot than Shentl)

To be Imprisonod {chock ono; unmarkad soctions nro Inuppihendiv)

. for o ferm ol N;n% ) rm
Foraturm of -
(]

For an inudrurminate poriod of 6 months to —— Y 0D/ 8,

- 0 Fortowed by n poridw ol . on protition under the suporvislon of the Depart- -

I n\umUICmmc!mnsl\ucowinulomulumuuuucul\uhionsDlpwbaﬂon:lul lorth in o supurate |
N “split” septonce - N

ordur unturud herol,
compte ylthur ol
thusy two paragriphs O vowuaver, ntier surving n porlod of Impdsonmaont In )
thy balancu of such sontunco shall by fuspondud and the Dalendant shafl by pluced on
probation tor a porivd of e under suporvision of tho Dupartment of Corroctions
. According W thuturms and condiions of probation set torth In a suparnlo order olorod heroin,
LY ) . .
' SPECIAL PIOVISIONS '
Dy appropriato nolation, the lollowing provisions apply ta tho sentence imposed in this saction: !
Flroarm — 3 yoar O s turiner ordored mn the 3 year minimum provisions of £,5,775.007(2) are hareby imposod . ,
mandatory misumum v (o the sontunco spociliod in tns count, us tho Dolondunt possossed a hrenrm, . )
, .
Drug Yistlicking — 0. wis turthor ordurod that the ———e——  yON! minimum provisions of F.S. OIS M ) !
mandulory mimmum aru heroby hnposud tor tho sentence specitiod in Ihls count. :
Rotontion ol ) xhe Court pursuant to F.5. 947.46(3) rutains Jurisdiciion over the defondant for review of any - . ' '
Junisdiction Paroio Commission ruluase oider lor the ponedol .. The requisite lindings by
ihe Court aro sl torth in g Suparate oraor or statud on \he recosd In open courl,
Habitual Oltendor O ThoDelendnnyis ndjudgod a habitual ottendor nnd has boen santonced (o an extandod term In ,
\Na sentanca in necordunce with ine provislons of £.5, 775.084{4)(8). Yho raqulshie hndings by
. Ihe court kry set fonh in & supuratd orasr or s1ated on the record In opon coy S;
Juil Cradit ' )ﬁ It 15 turther orderod thal tho Dolendant shall ba affowad & 1otal of
crudit for such bmo as ho hasbyanincarcoraing prieniaimposition ol This sentonce. Sych eroit
tuttocts tho following pulieds of incaregration (optianal): @m
Cledck 10¢ 30 n ol
P .
i
Consoecutiva/Concurranit W i3 furthor ordored that tho sontence Imposad lor this count shall run [J consacutlve v
. 10 [ concurrent witn (chock onu} the sontencoy sot lant in count ubove,
' 'l
U ~ .
. Jl

| W= APP.-3
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LA

Dalondnmk) VILL eH
Conascutive/Concurrant

G
8-
Case Number
s lurther ordered
{As 10 other convictions)

tthecomposite tarm of all sentences Im
thls order shall tup

onsacutive to [ concurrent whi [c
Any active sentence being sarved.

3 Specitic sentences:

posed for the counts specified in
heck one) the tollowing:

o,
In the event the abovs sentence at
County, Florida ia hereby ordered and direc

. . ‘. 1
0 the Department of Corrections, the Sharltf of \-ll.LLJ
led to dellvar the Defendant 1o he Dapartment o

this Judgment and Sentuence,

The Defondant in Open Court was advised of his tighttoa
days Irom 1hls date with the Clurk of this

ppealfrom this Sentence by tiling notice of appeal within thirty
Court, and the Delendan
uxpunse of the S1ste upon showing of Indigency,

U's rignt to the assiatance of coupsel In laking sald sppeal af the
In Imposing the aboye sentence, the Court further recommends

{ Corrections together with a copy of

.

' i
L%WAND ORDEHEG:H Open Count nl6u( mnm County, Fiorlda, this Lday
of AD, 10 .
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IN THE CIRCUIT COURT, THIRD

JUDICIAL CIRCUIT, IN AND FOR

SUWANNEE COUNTY, FLORIDA.

CASE NO. 88-334-CF ;5
AN

STATE OF FLORIDA
weotop

DARIN HOPPING, LD/

Defendant.

ORDER CORRECTING AND MODIFYING JUDGMENT AND SENTENCE

This cause came on to be heard upon the Motion For Correction Of Sentence,
filed by the Defendant, on or about January 28, 1992, requesting that his sentence
be reduced to a maximum of five years with credit for time already served. The
Court file reflects that a sentence was imposed upon the Defendant for a third
degree felony, the maximum term for which is five years. Accordingly, it is

ORDERED AND ADJUDGED that the Judgment and Sentence entered in this
cause on or about November 21, 1991, is hereby corrected and modified as follows:

1. The sentence imposed originally is vacated and in lieu thereof a sentence
of sixty (60) months is imposed.

2. Those provisions of the Judgment and Sentence granting credit for
time served is vacated, and in lieu thereof the following is substituted: "credit
for 123 days jail time served prior to the original sentence entered on June 20,
1989, and credit for time served since his arrest as a probation violator, to-wit:

2 days; and credit for time served and unforfeited gain time earned on prior
incarceration in this case."

3. In all other respects, the Judgment and Sentence shall remain unchanged
and in full force and effect.

DONE AND ORDERED in Chambers at Live Oak, Suwannee County, Florida,

this / da";'__of March, 1992.
/4




COPY TO:

Office of State Attorney
Post Office Drawer 1546
live Oak, Florida 32060

Darin Hopping
#116666 K-11

Union Correctional Institution

Post Office Box 221
Raiford, Florida 32083

Department of Corrections
2601 Blair Stone Blvd.
Tallahassee, Florida

VOLUME
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IN THE DISTRICT COURT OF APPEAL

FIRST DISTRICT, STATE OF FLORIDA

DARIN S. HOPPING, NOT FINAL UNTIL TIME EXPIRES TO
FILE MOTION FOR REHEARING AND
Appellant, DISPOSITION THEREOF IF FILED
V.
CASE NO. 95-1344
STATE OF FLORIDA, o,
pODE e
, ﬂ’*w ;dd
Appellee. _ 514G b Lai _
/ RAILED _713[dv
Opinion filed June 4, 1996. BY «AH\

- An appeal from the Circuit Court for Suwannee County.
- James Roy Bean, Judge.

Darin S. Hopping, Appellant, Pro Se.

Robert A. Butterworth, Attorney General and Thomas Crapps,
Assistant Attorney General, Tallahassee, for Appellee.

JOANOS, J.

This is an appeal from the denial of appellant's rule 3.80U .
motion for post-conviction relief. One of the issues raised in the
motion was whether appellant's 1992 resentencing, which increased
his sentenqe in response to his 1992 rule 3.800 motion for post-
conviction relief, but did not exceed the statutory maximum, is an
illegal sentence. We requested a response from the State on this

issue, specffically on the effect of Troupe v. Rowe, 283 So., 2d 857

APP. - 7

© e gt




(Fla. 1973) (prohibiting increasing a legal sentence once it has
commenced on double jeopardy grounds).

Citing the narrow definitien of an illegal sentence in Davig
v. State, 661 So. 2d 1193 (Fla. 1995) ("an illegal sentence is one
that exceeds the maximum period set forth by law for a particular
offense without regard to the guidelines"), the State explained in
its response that while the resentencing violated double jeopardy,
it did not result in an illegal semtence cognizable under Tule
3.800. The state further asserted that appellant's remedies were
either a direct appeal of the 1992 ordef which resulted in
resentencing, or a timely 3.850 motion. Our records indicate that
appellant's direct appeal following the 1992 resentencing was
diémissed, and the two year bar for filing a 3.850 motion now
applies. We affirm based on_ggyiﬁ, but because of the nature of
the issue, certify a question of great public importance.

"The prohibition against double jeopardy is 'fundamental.'"™
Lippman v, State, 633 So. 2d 1061, 1064 (Fla. 1994), citing m
v..Marvliand, 395 U.S. 784, 795-96, 89 S.Ct. 2056, 2063, 23 L.Ed.2d

707 (1969). "'[Tlhe failure to timely féisé.é dodble jeopardy claim
does not, in and of itself, serve as a waiver of the claim.'" Id.
citing State v, Johnson, 483 So.2d 420, 423 (Fla.l1986). In

addition, this appears to be a situation in which the issue can be
resolved as a matter of law without an evidentiary hearing. See
State v, Callaway, 658 So. 2d 983 (Fla. 1995). Prior to Davig, this

court determined that when only the sentence, not the conviction,

APR =) pack
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is attacked as violating double jeopardy, the claim was cognizable

« m T

as an illegal sentence under rule 3.800. See Qggkﬁén v, State, 650
So. 24 1026 (Fla. 1lst DCA 1995)

In Lee v. State, 667 So. 24 253 (Fla. 1lst DCA 1995), we
recognized a possible distinction between the issue addressed in
Davis, which involved the filing of contemporaneous written reasons
for a guidelines departure sentence, and the particular sentencing
situation involved in Lee. As in lee, we certifv a question of
great public importance regarding the availability of a rule 3.800
motion in the present context:

WHETHER A SENTENCE WHICH VIQLATES DQUBLE
JEQOPARDY PRINCIPLES ACCORDING TO IROUPE Vv,
ROWE, 283 So. 24 857 (Fla. -1973), IS AN
ILLEGAL SENTENCE COGNIZABLE UNDER RULE

3.800(a), FLORIDA RULES OF ABRELLATE [ ZiMIIVAL
PROCEDURE?

PRPINR

BOOTH, J., CONCURS. BENTON, J., DISSENTS WITH OPINION.

APP. -8




BENTON, J., dissenting.

The court today decides that appellant's claim that his
sentence was unconstitutionally lengthened, after he had begun
serving it,‘cannot be considered under a rule that provides: "A
court may at any time correct an illegal sentence imposed by it

. + ." Fla. R. Crim., P. 3.800(a). The opinion in DRavis v,
State, 661 So. 24 1193 (Fla. 1995) should not, in my opinion, be
réad S0 naryowly, A Sentence that has beeﬁ unconstitutionnlly
enhanced, gee Justice v. State, 21 Fla. L. Weekly 8219 (Fla.
May 23, 1996); Lippman v, State, 633 So. 2d 1061 (Fla. 1994);
Troupe v, Rowe, 283 So. 24 857 (Fia. 1973); Merrimap v. State, 671
So. 2d 879 (Fla. 3d DCA 1996); Hinton v. State, 446 So. 2d 712, 713
(Fla. 24 DCA 1984); Royal v. g. - e, 389 So. 2d 696 (Fla. 2d DCA
1980); Beckom v. State, 227 So. 24 232, 233 (Fla. 24 DCA
1969) (citing Smith v, Brown, 135 Fla. &30, 832, 185 So. 732, 733
(Fla. 1938)), is "an illegal sentence . . . [in] that [it] exceeds

the maximum period set forth by law for a particular offense

without regard to the guidelines." Davig, 661 So. 24 at 1196.
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