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APGUMENT

T/Ie Certifed quS‘/'/bn pws7 Be anSwered
in the a‘P')pmmfA?"u/e, aym[ //O,OIOMq V. S7aTe, rius7
e,Xﬂanal the cslevcmn"on of Daws Yo imclude
COWS‘/';fu‘/?ona//y ynirm Senfences.

417%6 7‘"1"/&/ CKOULr‘?L juoage, /acke/ aoﬂ%or\ﬂ‘/
wunder The rules of Crimmas/ ,ﬁr‘ocejuke Yo
enhance Pet-toners /Jegal/ Sentence, “Horda
Rule of Cl";m;mo\} ;')roceclur‘e_ 3. 800 /)ra\/;ole*s/
@) that a Court may at any Fime Correct
Aan ///ega/ Sentence , and (§) hat a Cour'
may reduce « /egm/ Sentence wn‘ém Certain
fime [imFs . There 15 ho /Ofm/zSzon /n The
V’M/QS O-,C Cr‘/;aq/ha/ /Owoceadure_ for 7%6 S’aé-’
Se ment enhmnéemenf of a /e a/ SenlencCe. ”
Royal v. State, 389 So. ad 5% CHa. 24
DcA /980)

| "A Sentence that has been wuncoastitutionally
enhanced, See  Justice V. State , 2/ Fa. L.
Weekly S2/19 (Fla. May 23 ,/996); Lyggman
V. State. 633 So. ad 108/ ( . /994) 1 Troupe
v. Rowe , 283 So.2d 857 (Fa./973);
i Merriman V. State, 671 So.2d 979 (Fa.
| 3d Dea /996) | Honfon v Stale, #%6 So

|




od 712, 713 (Ha. 2d DcA 198¢); Royal v.
State, 384 So.ad 696 (Ha. ad dca /980)
Beckom V. State , 227 So. ad 232, 233
(Fla. 2d DeA /969) (Citing Smith v Brown,
135 Fla. 830, 832, /85 So. 732, 733
(F—/O\ /‘?38))/ 15 “an /ﬁ//é:?a/ Sentence .. .
Dnj that [i7] exCeeds the makimunm, /)er';ooa
Set forth by (a0 for & particalar offense
b i thout rcyanﬁ( 7o e yu}a/e/ne,s‘,” Davis,
661 So. 2d at /196 ." (quoting Tustce Bevtrr
First DA Ofmion , filed June &, /996

Tée ehhanCepenl OF Peltoners Seolomce
1S unaathorized by /faw, because the Trial
Court Juoofe /ﬂac@ y2Y>) aun%om‘ﬁ/ +o reSestence
pz‘.’—ﬁ%/énew 7‘0 A /:m er 7"41’/-7 010 /M/f/:g'onmenf ]
ﬂn&/ #ere-fom ?eﬂﬁa;aerg C“m.l’”l‘enf S'?ﬂfcrme /3
an unauthorzed Seatence.  The Lt amendment-
to the United States ConsTitution and artiife I,
Section 7, of the Florida. Consttuts, Sots |
Prowa/e ‘/%a?t no /OerSon Shat/ be /u?é /%Je?Oap#
more tThan once for 74e Same Crimma,
O'p"!CenSe‘ 7—4:5‘ Cour? Aas _/dr‘el/z:ﬂus/// /76/0/
‘7%a7/' f‘eSe’rﬂ‘enC/:o on 7%& Same C-éaryé’_ /5
o~ Violation of a/owé/e jec)/daraf}/. ka'/‘z V.




State, 335 So. 2d 608 (Fla . 24 DcA 1976);
See also Unﬂ"ecﬂ States V. Benz 282 U/ S,
oy, S/ S.ct /3, 75 L. Ed. 3.5’4/ (931) ; :
Trouge V. Rowe, 383 so.od 857 (Fla./373)
Onte a defendant begms 7o Serve h.s
gerﬂ’?ence,} the Court FHas re au%ort‘/ Yo
hesentence him 7o o longer Terr of
l;vn/m&mmenf BelKom Vi Stale, 227
So. 2d 232 (Ha. 2d DcA /969). (z%,n‘on.
V. State, ¥4 So. ad 702, 713 . (Fa. 24
DCA /9991))

The S’uzfs'eymeﬂf- enbanCerient- ot
Pcfﬁénerg géﬂfeMCe) /S an )//ejQ/* U -
_ au\‘l%or“:ZeoQ Senfence, ano( }7L /S MnyMeSfa;za.éA/
Fevealed .5 he Face OFf Fhe record . CQavis
mm(] Ca//aMJaLy, and J—ac[qe vV, State, $96
So.2d 73 C(Fa.2d deh 1997) |, which was
d:SCuSSea{ 14 Ca//aoucx/v/ /no{/au"e #hal aun
//eja/ Sentence” I"eh-.éaﬂ/aé/e wunder Vule
3.800 (o) /S A SenTence net" au%or/Zeﬂ
£y /ﬁl«// W, f/auf Vejabdl 7‘0 The Senlenc., g
gu:c/e/mes or mere /(]/'oCec/ura/ /rrgju/ar,ﬁe_g} o
| which 15 determinable SimAdy from an
f eXarm, hation OF Hhe Cour?L:S I”ECGF’G/S
CenCewn./':zj 7%6 ng\)u(a/f(cﬂleo( offense ana(
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the )“eSu/?'“/riJ Sentence . La Ca//aouc&,y

the S‘u/?reme, Court esSeanfially aa/c:/dfec(
7%{, __O(I:SC,MSS'/ZDH 7pr‘om Tuﬂge WA,CA PeCij;Zeaa
'f/)af 7%6»”6.. are tThree 7L/,Oe_$ .Q‘F Senﬁznc/;:ﬂ
€rrorS | (1) an “erroneous SenTence” wh.ih

1S Correctable Ou C/l;"€C7L_ﬂ/’,oedL/; (.')) A n
‘Unlawful Sentence” wh,ch 18 Correctable
0}4/)/ &Hc'/'er* an el//‘a/énﬁdr/ hear/;»9 UHa[er
Yule 3.9‘5—0/ ancl. (3.) an ".://ega/ SenTence”
}.n N/)ICA 'z%e error Mmul’” Ae Co_rf’eo?‘ea/ asd
A matte, oF /a ) 1 A l’:u/e_.B.eS’oD@tj |
ﬁroé?e mj . juc[ge 'eX/d/a/n ej %Ao(JL a:—,‘ﬁ//eya./
Senfence ” Corvrectable Mna/ew Fule 3.800 (a)
eX, sts where a Penalty has Been )m,do5ea(
[(%af '8 S/m/‘ﬂd/ nel dLu?%or;\Z-e-C/ JS,V faw”?, I
‘7aur‘f'/:er~ po}nTeJ out f‘/mfa SenTence /.S he?
”/'//ejo»/”__ merely Because the /r’OCe/ume
€m/0/o}leoq 7L0 7M/00fe he /db_tn;S/lmenf }'Hlﬂhf Aal/e.
failed Fo Com/dawf w1 _Sfafa‘f‘ony./aud ond

due process . Aud Fuaty, i explomed that

Q Sentence will be /Y/eﬂa,/ on// /)‘c /7L,S/
///eﬂo\//y’/ Ca.r) .zﬁe d_ej—er\m;neoe W‘n%ou.‘f A

/e-ng.#)y e\/fa,enﬁ&m/ hear,fng , Z £ad /-.qys‘e/pm__

Sfr-./o// unable 7o Conceive any fair and
FeaSonable Jusﬁ‘ﬁ‘ka\f}on +or Cu#/;;g otf al
C‘Aa//enyeg '/’a UnConSﬁ?l'qﬁOna/‘ SEMfeMC’aS 7[/76’6{




more 'ﬂ’mn 7wo years atter _onajemen‘f Otna{
Sentence pecomme Fraf . ... Bul where a
Claim may 3e froven ﬁy & 5'/;»;/0/2 Feview of
the Frial Court 7[;"/61 P I.weu/oﬂ ask %en/
UAY S/)am/rj 2 0{670644 c/an% be )’e?um‘ea( o
Serve outl a Seufence whit¢h 73 turguesTion ably
Vevea/eo’ .1;)/ e Frial Court l"cc:oraa Yo ALe
excesSiye under~ the State and federal
ConStFutions 77 ,Ie#fersoo v, State , £727 Se.
24 29 (Ha. App. 1 Dist; 7996) (?uoﬁr{j
JusTice Allen) o

_ TAe _gubSe?u/erﬂ" Cod i frcation of +he
J&-‘P}nﬁ’?bn D‘p A /7/@9&/ SepTexe /;7 S’ecﬁ;n
92y, 06 (6) (c) , Forda Statute (Sugp. /796)
Shou(d’nff ﬂpﬁ/)/ 7o ?eﬁ%émeré /.SSMe . Peﬁf/'o-nemg
jssaue Should Dde c/ec/'ﬂeﬂ /QMrSuaﬂ?‘ 7 Case
Jaw  applic able at the Fme of PeliFsoner's
)"éS‘enfenCy;vj and £ /45, ©F 3800 sroTion.
JackSon V. S?‘aﬁe, 650 So.a2d /026 (Ha.
App. 1 Dist. /795)

Pf’/bf* 7o M, Fule 3.800 (a) Was Fhe
/)r‘o,oer vehcle for Pet:Foner 7‘.? FaiSe a
AOu[‘)/e Jeof)araty Clarm . The Fins?” DCA also
COef'erm/;;ea[ Hhat when 0”4/ “he SenfemC¢/ nort
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the Conviction /s attacked oas Mé/a?‘,}—:j Ao ble
jeoloardy/fée Claim wWas COjn;ZcLb/e. asS an
i//ega/ Seuntence under rule 3.800 ., Jacksen
V. State , 650 So. 2d /026 (Ha, Agp . 2 Dst:
/995)

M, /S In error , fe/;ﬂy So chf/ﬁ/;ﬁf/e&
defer‘m/‘,qec{ | That ;7 Jeaves no remedy For Const.futiin-
ally 1nfirm /.unawféor-/‘z.ecﬂ, )//{';a/ SeaTences «
M, must e eX/ﬂdnc/er[ So rule 3.800 Can Be
(ASeco o resolve ;//q9q/ Ser;'fence_s} w/;;C/;
determmed Lromm e face of The record, Can
256 Corred‘a@ as o maTlenr 07[ /MJ L\J/'ﬂ/oufah

| e,\/,'Jem”z;\ry hearing . State v. Callaway, 658
so. 2d 9g3 (F/Z\./qq_s') -

The unauthorized ~/ffega/ SenTence the
Pet Froner js now under Can be /ﬁovem £rr0m
"f'/)e 7[¢C7Luﬂ\/ ,?SQS/S a‘P 7%6 76‘:&/ Couri I”C’Com@._
T is Clear alSo from 75e I”é’Corjj 7Bat a
6/0\46/6 \)erp/oam/y \/42:/0\7‘10}; OCCurreco 15)/ 74 e
en/)anc‘«:a? a# ?eﬁﬁéneh? /ejq/ Sentence,
_Trau/ﬂe V. Rowe, 283 So.2d #£57 (%'/973J

o The First DA Cowloa net lénore, SuC/;.C;
' .b/a?‘arﬁl' Violation of Peﬁﬁoherfs F‘;éhfS, A/Aeh

&




%t%oher Was COrn//a/i,/;; a7 S Sealence w/as
apcmé/eap' S‘ee/nj Yhe factian/ Aas:s Lrom Hhe face
ot e fk/‘é\/ Court Fé’oom/ CauSéaﬂ e Anrs?~ A
7‘—0 Mﬂéo/&/ 7L46 0&7% 07£ \72457';861 D/)/ Cér?‘fﬁ/n;j
a 70««957%2»;..@% great /ué/c’. yrflorTance, 7he
First DCA was only domg what any Just
Coart toould aeov— u//m/d TusTice.

Prior 7o 7he iflegal/ fe»?’?nc/éj L on Peltooness
/;4;76&/ 3:&o00 MOﬁc;n/ ;pef:?li«}ner Véquesfeo/ 7%47(
the SenTence be Pealufeof -:-17074_ /béreafea/./
Tt was the Tria/ Court Judge who made
an WUWnaau f%or;ZecV 0/661.5'/01«7/15“5«‘?&4 onr) )nCorreCf
‘PAULM&/ anJ /gja/____a.SSum/ﬁéns) 7’4& 71'/’:01/
Court ‘Tu_&,ye enhanced a /eya/ Sewleuce
Mno(er o rule of Crimmal/ /rocec/we, where
The &ﬂeﬁrm/}:aﬁa‘n fo make a 0/6’(/‘5/;9)4 pran ST
Come _'prom 7%3 'Fasc?/'wa\/ /545/5' 06%51;1/71‘36/ Flrom
the face of the record. The Fria/ Court
.Tudge 9/»;/0// }7nor'ea{ 7"/m7‘ 7%er¢ /5 1?0
Prov;&bn }h 7%& VM/ﬁS 9'/‘ Cr/;m;m/ f".OC?/Mré’
'ﬁ:r 7%6 Subfe?ut’nf €ﬂ/)anCer’-‘en7" of a /{90\/
Sentence, Rayak/ V. _§+47L€/ 3589 So.2d 694
(Fla. 2d pcA 12s0)

TAe}e.ﬁ»e/ at the Fime Pelitimer Fled the

-




Subsequent 3.800 potion 1o Correct /‘//e(ga/
Sentence , a Ao uble Jéd/daroly /SSue was
Cojn/‘Zab/e Mncjélﬁ /"u(/c 3.&800 ano( 1{)/ /recea/enf'
Case Jaw , The Proper Vehiile at the Fime
Petitoner ff/ﬂ/ Hhe motion To Correct /7/@ a/
Sentence , LWas under rule 3.800 .

A rule 3.800 paotion Can be fifed at any
7L/r;7€,} Eveén AQCac{-eS arffew a Seufence /’Ia5
been /'rn/?o&ecﬂ/ and as Such J /7S 50{4}@@%
matter 1s [imited To Fhose S’ew?‘encz;} )SSwes
Yot Can be resolved as a matter of /aw
l«\)ﬁ%ouf an éVf&/Pnﬁany deferm'/naﬁa“n , ‘_Sjafe V.
Callaway, £58 So. 2d 923 (Fa, 1795)

HBeS;o(’eS The need 7o harrmon, ze Davis
Callawey, and Poore , 7he 15Sue of what 1s
an ”/'//ejal SenTence ” ke7w}es add tona/ §a/reme
Court atfention ... . AS a matfer of Ajz&/
we hold Hhat an wnauthorized SentTence
C?MQ/;'AT?.S as an (;'//ej‘yq/ Sentence ,... "7
State v McEachern, d22 FLw D) 32¢




T/)ereﬁore, 'Fac?‘um/ bas/s From the face of
‘/’/>e. ‘7er“0\/ CQMNL V‘eCorJ _fr'm/es 7%47‘ 7%6 .faé-'
Sequent enbance ment of Pet-Tooneri 36 monts
.Senfe»,aa} Ld/nhc;A \/zc;/od'eo{ Joub/e J'eo/?arc/)/) /3
an Mnam?%or;ZeJ -'///éjot/ Sentence .

M, Mmu st de eX/(?'anc/éce 25}/ %gﬁm p “o
IriC/uc;se Con.S?L/f'u‘hbnm/// /%ﬁ.r’m .S‘enfences. W/?E’.r&
Oﬂ/}/ the SenTence /S ,'//ega/’ dnzl %Ae,‘-erkov
Can be Curé(i as$ a ma#ew 076/400 AJ/?é/yo«/l?L_
an év;d{(’mf/;tr)/ /)eam‘nj y (onS‘/f?‘uﬁ:anm//)/ /rn[/rm
Sentences Shou/&( be Caﬁh;Zaé/e under Florida
Rule of Cr}m;na\/ oﬂrocea/ure 3.5800 , TAe
Constituton must Stand where mj}fs are
ConCerned.

“The [aw itsett s on tril quite as
much as the Cause which 1S *o be
dec.ded?” ( Havlan F. Stone , 1214 Cheif
Justice U.S. Supreme Court /"Iﬁ/l)




CONCLUSTON

On the #ounc(aﬁén of 7he above - Stated
ar‘jmmenfa'!"én, P&?‘/‘fo'ner’ /ra)/j Yhe .
Certified qmesﬁon witf be anSwered 14
'H‘lf’. Gt‘lc?[/r'maf'/t/e 7%6 a/ec;/jzan C’I7L67$/ SO.
20( 705 t.u/// ée re./ersej anct/ i'emanc/eaﬂ
W/?% /nS?"ku(ﬁanS 7o reims7ate /Deﬁfane’rs
ISSue S Coj/wZ.oJ/e unaﬂem rule 3.800,
SO Petitionert Sentence wilt Be ketuwrnmed
Yo Fbe initas 36 mon?4 /gy«./ SSenreace
and He 10 al S‘enﬁmc/);ﬁ order v Se
FeisSued Fo Correct Pettonents /“//,‘9/4/ Sevitence.

PeS/ecffu/K/ gwém;#e
DatDd Y, %;z@?_

- PRD -SE DARTN < HoPPING
/. HOLMES €.T.

7 Po. Box /90
BONTFAY , FLORIDA
32425
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VERLELCATION

UNDER PENALTIES OF PERIVRY, I declare
7"/’01,% _Z— Ao\ve i’é’&&/ féé ﬁre:'ﬂa/r;/ rep/)/ ér/e‘F cﬁng/ _
the facts in i1 are true.

o> I iy

CERTIFICATE OF SERAVICE

T HERLRY CERTIFY, %hat o true and
Complete CO/,V of the toregyom reply briet has
been furnished To 74e a#f/éejc:-rf 7he A#bme/
Geperal, at fhe Capito/ Jallahossee , Florda
32399 -/050 on +thHis Widai c:@a,/v of J’uév,
1997 .

Da D }/%%
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