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STATEMENT OF THE CASE

The Lee County Grand Jury indicted the appellant, Joshua D
Nel son, and his codefendant, Keith M Brennan, on April 4, 1995,

for Count |, first-degree preneditated nurder of Thomas Oamens on
March 10, 1995, Count 11, first-degree felony nurder of Thomas
Owens, and Count 111, robbery of Thomas Omens with a deadl y weapon.
(1, R1-2)t

Nel son was separately tried by jury before Judge WIIliam J.
Nel son on Septenber 16-19, 1996. (XIV, T 1, 7) The jury found

Nel son guilty as charged on each count of the indictnent. (VIlI, R
527; XVI11, T 989-90) The court adjudicated Nelson guilty, nerging
Counts | and Il. (X, R 1114; XVill, T 992-993)

The penalty phase trial was conducted on Novenber 7, 1996.
(X, R 694) The jury unaninously recommended the death penalty.
(XI, R930, 935) The court heard additional evidence and argunent
at a sentencing hearing on Novenber 26, 1996. (XII, R 1017-1047)
On Novenber 27, 1996, the court sentenced Nelson to death for the
nmurder and to 189 nonths in prison for the robbery. (X1, R 1070-
85, 1088-94; XIl1, R 1114-1119; A 1-7)

! References to the record on appeal are designated by a
Roman nuneral for the volune nunber, Rfor the record proper, T for
the trial transcript, and SR for the supplenental record. Refer-
ences to the appendi x are designated by A

1
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Def ense counsel filed a notice of appeal on Decenber 6, 1996.
(XIrrr, R 1122) The court appointed the public defender to

represent Nelson on this appeal. (XIl1l, R 1134)
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STATEMENT OF THE FACTS

A. Pretrial ©Modtions

Def ense counsel filed a notion in |imne to exclude testinony
by M sty Porth and Tina Porth regardi ng Keith Brennan's adm ssi ons
or confessions. (Il, R 32-33) Defense counsel filed a notion in
limne to exclude DNA testinony by Darren Esposito because the
prejudicial inpact of his testinony outweighed its probative val ue
and his opinion was not based on generally accepted scientific
st andar ds. (I, R 73) At a pretrial notion hearing defense
counsel suggested deferring the DNA notion until a defense expert
rendered an opinion. (1V, R 389-390) The court denied the DNA
notion w thout prejudice. (v, R 390, 400) The court deferred
hearing on the Porth testinony notion so the court could reviewthe
Porths' statenents and depositions. (I1V, R 390-391, 400)

Def ense counsel filed a second nmotionin limne to exclude the
testinmony of Msty and Tina Porth, asserting that it was constitu-
tionally inpermssible to admt a confession by Keith Brennan
agai nst Nel son because t he def ense coul d not cross-exam ne Brennan,
and that the wi tnesses could not separate what Nelson said from
what Brennan said. (1V, R 403-404) At a pretrial notion hearing
the state argued that Brennan's statenments were made in Nelson's
presence and were adm ssi bl e as adm ssions by silence. (VI, R477-
482) The court denied the notion without prejudice. (VI, R 483,
513)
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B. Trial Proceedi ngs and Testi nony

Def ense counsel renewed all pretrial notions at trial. (XV,
T 12; XV, T 309) During opening statenents, defense counsel stated
t hat Nel son admitted his invol vement in the crine and the issue for
the jury was whether it was second-degree murder or first-degree
murder. (XV, T 332)

On March 22, 1995, two Cape Coral grounds keepers discovered
a deconposed body lying in a field and asked their dispatcher to
notify the police. (XV, T 354-360) Lt. WIlliamRivers of the Cape
Coral Police responded to the scene on 21st Avenue in Northwest
Cape Coral . The workers pointed out the body. He secured the
scene until the investigators arrived. (XV, T 362-364)

Karen Cooper, a crine | aboratory anal yst supervi sor for FDLE
went to the scene at the corner of Northwest 21st Avenue and
Nort hwest 1st Street in Cape Coral. (XV, T 365-366) She observed
the body |ying under sone bushes at the edge of a cleared area.
(XV, T 367-368) A piece of plywod was |lying partly on and next to
the body. The body's right shoe had been renmoved and was m ssing
the lace. The body's wists were tied behind his back with a bl ack
shoe lace simlar to the lace on his left shoe. (XV, T 368) The
body was clothed in jeans and a sweat shirt which was pulled up
around the chest and neck. (XV, T 368-369) There was trauma to
the skull and face. (XV, T 369) A few pieces of skull were
scattered near the body, probably by animals. (XV, T 370) The
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skul | pieces were collected and sent with the body to the autopsy.
(XV, T 376) Photographs showed the | ocation of the body, the right
shoe, the legs with the left shoe on, the plywod |aying over the
| eft shoulder, the left jeans pocket pulled out, the right foot,
and the shoe lace tying the wists. (XV, T 371-374) At the
aut opsy, Cooper received a sanple of thigh tissue to be used to
identify the victims blood type. She sent it to the FDLE lab in
Tanpa. (XV, T 376-378)

Dr. Carol Huber, the acting nedical exam ner, testified that
t he aut opsy on Thonmas Onens was conducted on March 22, 1995, by Dr.
Wal | ace Graves, who had since retired. (XV, T 380-384) Dr. Huber
had reviewed the autopsy report, a supplenental report by Dr.
WIlliam Maples, the nedical examner's initial report when the
police reported the death, Dr. Gaves' deposition, the death
certificate, dental charts, various notes and statenents in the
file, and autopsy photographs. (XV, T 384-385) The body was in an
advanced state of deconposition with partial skeletonization and
t he absence of internal organs. (XV, T 386) Thonas Oanens died as
the result of blunt injuries to his head. (XV, T 389) It could
not be determ ned whet her there were any neck injuries because al
of the flesh fromthe neck was gone. (XV, T 390)

Lisa Baehne testified that she is a registered dental
hygi eni st enployed by Dr. Ralph Burke in New York City. (Xvl, T

401) Her duties include exposing, devel opi ng, and readi ng x-rays.
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Tomry Omens was her nephew. She was visiting in Florida when Onens
became missing in March, 1995. (Xvl, T 402) She identified a
phot ograph of her, Owens, and Onens' car taken on Thursday, the day
bef ore Onens becane mssing. (XVI, T 403) Owens visited her in
1992. She took himto her office for dental work and took x-rays
of his teeth on July 30, 1992. She identified the original x-rays.
(XVl, T 403-405) She identified Onens' dental chart she prepared
on July 30, 1992. The chart al so showed the dental work perforned
by Dr. Burke in August, 1992. (XVI, T 406-408) Baehne identified
copies of the original x-rays. (XVlI, T 410-413) She identified a
copy of the dental record. (XVI, T 413-414)

Cape Coral Police Detective Thomas Rall testified that he and
Detective Garrett spoke to Omens' parents on the evening of March
22, 1995, after the autopsy. Rall then contacted the dental office
in New York to request Onens' dental records. Wen he received the
dental records, he took them to the nedical examner's office.
(XVIl, T 686-687, 689)

Dr. WIliam Maples, a forensic anthropol ogi st at the Univer-
sity of Florida, received the skull fragnments and copies of the
dental records and x-rays of Tommy Omens from the nedical exam
iner's office on March 24, 1995. (XV, T 395-396; XVI, T 420-426)
The remai ns of the skull were x-rayed, cleaned, and reconstructed.
Mapl es identified the x-rays of the renunins. (XVI, T 426-427)

Mapl es conpared the x-rays of the remains with the copi es of Onens’
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x-rays and dental chart and identified the remains as those of
Tomry Omens. (XVI, T 428, 432, 438) Maples identified photos of
the reconstructed skull. (XVI, T 432-434) A great deal of the
frontal area and facial area was missing. The front teeth were
broken off at the |l evel of the bone, indicating a bl ow froma heavy
or fast noving hard inplenent. Curved conpression fracture |ines
in the frontal bone above the eyes indicated a second blowwith a
rounded object. (XVlI, T 435) Injury to the left side of the skul
indicated a third blow with a round weapon. (XVl, T 435-436)
Fractures on the right side of the skull indicated a fourth, |ess
forceful blow (XVlI, T 436) There were at |east four blows, with
the probability of additional blows. (XVlI, T 437) Three of the
injuries were consistent with a netal baseball bat, and none were
inconsistent. (XVI, T 438)

Linda Omens testified that Tormy Onens was her son. He was
ni neteen when he died. Hs birth date was August 24, 1975. She
lived on Pine Island with her husband Donald, who was Tommy's
father, and her daughter Cheryl. She has another son. (XVI, T
440) Her husband had two children from a prior narriage. The
famly was originally from New York and had been living in Lee
County for eleven years. Tomry lived with them until February,
1995, when he tenporarily noved to Josh Nelson's hone. On March
10, Tommy told her that he woul d nove back hone the follow ng day
and already had his clothes in the car. (XVl, T 441) Wi | e
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staying at Nelson's house, Tommy was in daily contact with her.
Tomry had gone to the 11th grade in school, received a GED, and was
enrolled in college. (XVl, T 442) Tomry had worked for an
exterm nator, Luria's, Shooters, and a telemarketing firm (XVI,
T 443) Tomy had a 1994 Ford Probe, the car shown in the photo of
Tomry with her sister. (XVI, T 444-445)

On Thursday, March 9, 1995, Tommy came hone around 3:30. Ms.
Owens' nother and sister were visiting. Tommry went to the dog
track with them that evening, and spent the night at the house.
(XVI, T 445-446) Tommy left around 7:15 a.m on Friday to take
Keith Brennan to school. (XVI, T 446-447) Tommy cane hone around
6:00 p.m on Friday, and was tal king on the tel ephone when Ms.
Onens left the house at 6:30, the last tine she saw him (Xvl, T
447) Ms. Porth called on March 11, said that her girls were
m ssing, and that Tonmy took them sonewhere. Ms. Onens tried to
contact Tommy through his friends and heard they had gone to Fort
Lauderdale. (XVI, T 448) Ms. Omens tried to call Tomry on the
cel l ul ar phone he kept in his car, but the only response was from
an operator. (XVlI, T 448-449) Ms. Oaens reported Tomry m ssing
on March 15. (XVI, T 448) She saw a news report about a body on
March 22, 1995, and contacted Detective Garrett of the Cape Coral
Police. (XVlI, T 449)

M sty Porth from Greentown, Pennsylvania, testified that on

March 10, 1995, she had |lived on 2nd Avenue in Cape Coral with her
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parents, sister, and brother for seven or eight nonths. She was
seventeen, and her sister Tina was fifteen. (XVI, T 452-454)
M sty worked at McDonald's on Pine Island Road with Josh Nel son,
wi th whom she had an on and off relationship. (XVlI, T 455) Nelson
no | onger worked at McDonald's on March 10. (XVI, T 457) Msty
met Nel son's parents, who were nice to her and appeared to get
along with Nelson. She nmet Keith Brennan and Tomy Owaens t hrough
Nel son; they were his friends. (XVI, T 456-457) Tina devel oped an
on and off relationship with Brennan. A couple of weeks before
March 10, Msty and Tina discussed their problens with their
parents with Nelson and Brennan. The girls did not want to nove
back to Pennsylvania with their parents. They decided to go to
Fort Lauderdale with Nelson and Brennan. (XVI, T 458)

On the evening of March 10, M sty and Tina had their nother's
car and net with Nelson, Brennan, and Oaens in the parking |ot of
a shopping mall. (XVI, T 459-460) Owens was tal king on the phone.
Nel son and Brennan were outside Owens' car. Nelson and Brennan
told Msty and Tina that if they still wanted to | eave with them
to meet themon 2nd Avenue between 1:00 and 1:30. Nelson said he
was ki cked out of his house that day. (XVlI, T 461-463) M sty and
Ti na went hone to pack, then net Nel son and Brennan, who had Oaens’
car. (XVI, T 464-466) Nel son drove up the interstate. M sty
asked where Onens was or what had happened. (XVI, T 466) Nelson

and Brennan did not respond. Later they said they had $90. M sty
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agai n asked what happened, and they said just inagine. Def ense
counsel objected, unless Msty could clarify who said what. The
prosecutor responded they were both in the presence. The court
overrul ed the objection. (XVI, T 467)

They stopped at a hotel around 10: 00 or 11:00 a.m Nel son got
thema room and they took showers and slept. Brennan watched TV.
(XVl, T 467-468) When M sty woke up, she asked Nel son and Brennan
what was going on. The court overrul ed defense counsel's renewed
objection. (XVlI, T 469) Msty testified that she kept aski ng what
happened. Nel son asked Brennan if he was going to tell them
Brennan said Nel son beat Omens with a baseball bat, they tied his
hands up and slit his throat. They said it happened behi nd Mari ner
Hi gh School, and they left Omnens there. (XVI, T 469-470) Nel son
and Brennan told Msty and Tina to clean the blood off their shoes
in the sink. (XVI, T 471) They left the hotel between 7:00 and
9:00 p.m and went to Daytona Beach, where they spent a couple of
days riding around and sleeping inthe car. (XVI, T 471-472) Then
they went to New Jersey, with Nelson driving the car. Wile they
were still in Florida, Owens' phone was ringing, so Brennan threw
it out of the car. (XVI, T 472-473)

On Thursday, in Tonms River, New Jersey, Msty and Tina called
their grandnother who arranged for their uncle to conme and get
t hem Wien they told Nelson and Brennan, they said this was

bet ween us, nobody el se was to know. (XVlI, T 474) Brennan said he

10
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had brothers. The court overrul ed defense counsel's objection to
what Brennan said. M sty testified that Brennan said he had
brot hers, if anything happened, sonebody woul d know. (XVI, T 475)
M sty and Tina left with their uncle at 9: 00 p. m Thursday and went
totheir uncle's home in Strasburg. (XVI, T 475-476) On March 24,
two investigators canme and took statenents from M sty and Ti na.
(XVI, T 476) Nelson did not appear to be under the influence of
al cohol or drugs on the evening of March 10, or at any time during
the trip. He was quiet for the first couple of days, then he was
fine. (XVI, T 477)

A couple of weeks prior to March 10, Tina told Msty that
Onens had forced her to engage in oral sex. M sty told Nel son
about this the sanme night. Later, she heard Nel son and Owens
arguing about it. (XVI, T 479, 481) Nelson told her that Owens
denied it, and Nelson and Omens continued to do things together
like normal friends. (XVI, T 481-482) At the hotel, M sty asked
i f what happened had anything to do with her sister. Nelson and
Brennan said probably or maybe. (XVI, T 480-481)

Tina Porth's testinobny was generally consistent with Msty
Porth's testinony. (XVlI, T 487-514) Tina said neither Nelson or
Brennan had a car. (XVl, T 490) Wen Tina and Msty talked to
Nel son and Brennan at the shopping mall on the eveni ng of March 10,
Nel son and Brennan said they wanted to get a car and | eave for Fort

Lauderdal e that night. (XVI, T 493) Owens said he was not goi ng,

11
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to just pack up and |eave. (XVl, T 497) Ownens, Brennan, and
Nel son appeared to be normal. They did not appear to be under the
i nfluence of alcohol or drugs. (XVl, T 498) In the prior
di scussion about a nonth earlier, when Tina and Msty said they
wanted to | eave hone, Brennan and Nelson said they were having
trouble with their famlies and wanted to | eave, too. Nelson said
he had an aunt in Fort Lauderdale who would put themup. (XVI, T
494, 498) Tina and M sty got honme around 11:00 p.m on March 10,
then Msty called Ovens to talk to Nelson to nake sure they were
going to pick themup. (XVI, T 496-497)

After Nelson and Brennan picked up Msty and Tina in Onens'
car and while they were driving to Daytona, (XVI, T 498-499) M sty
asked what happened. The court overrul ed defense counsel's renewed
objection. (XVI, T 500) Tina testified that Msty asked if they
beat up Onens or killed him Nel son told Brennan to answer
Brennan said, "well, we killed him" (Xvl, T 500) At the hotel
Tina and M sty asked Nel son what happened whil e Brennan was taki ng
a shower. (XVI, T 501) Nelson said they had to wait till Brennan
got out of the shower. When Brennan got out, Nelson told Brennan
that Tina and M sty wanted to know what was going on. They both
expl ai ned that they asked Onens to drive themto a back road where
they had to neet sonebody to pick up noney. Wen they got there,
they got out of the car to have a cigarette. They asked Omens to

get out a few tines, but he kept getting back into his car. They

12
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put a scratch in the bunper of the car because they knewthat this
woul d get himout. Wen he got out and | eaned down to | ook at the
scratch, they hit himw th a baseball bat. Owens ran and said he
woul d make up a story, to just take the car. Nelson said it would
not be believed. (XVI, T 502) Nelson chased hi mand beat himw th
the bat until he was unconscious. (XVlI, T 502-503) Nelson told
Brennan to slit his throat, and Brennan did. They tied his hands
and feet together and put him behind a bush. They said it took
pl ace on a back road near Mariner H gh School. They said they had
to do it or they would be caught. (XVI, T 503) Nelson bragged
t hat he had done nore than Brennan, that Brennan had not hel ped as
much as he expected. Tina told the investigators about this
conversation in her statenent on March 24. (XVI, T 504)

Tinatestified that they | eft Daytona on Monday afternoon and
arrived in New Jersey around 3:00 a.m on Tuesday. (XVI, T 505-
506) Nelson and Brennan joked about stealing cars in the past.
The court overruled defense counsel's hearsay and relevancy
objection. (XVl, T 508)

About two weeks before March 10, Tina and Msty went to
Nel son's house. Brennan was not there. Owens offered to let Tina
use the phone in his car. (XVl, T 511) Owmens drove to a back road
and parked on a field. Owens insisted that Tina engage in oral sex
or he would | eave her there. They argued, then Oaens grabbed her

and pulled her over until she did what he told her, then he took
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her back to Nelson's house. Tina told Msty about this when they
got honme. Nelson knew about the incident. (XVI, T 512) Nelson
did not discuss the incident with Tina, nor did Brennan. She did
not report it. (XVI T 513) She had no further problemw th Onens.
(XVI, T 514)

Tina Fletcher testified that her daughter, Kitty Stevenson,
dated Onens. (XVl, 515) On Friday night, March 10, 1995, Owens
and Kitty were supposed to have a date, but they had an argunent,
and Kitty took off. Fletcher called Omens to ask himto hel p her
find Kitty. (XVl, T 515-518) Owmens net Fletcher at a Circle K
store on Pine Island Road between 10: 30 and 11: 00 p.m Nel son and
Brennan cane to the store. Onens asked them to wait until he
finished talking to Fletcher. She left the store around 11:45.
(XVl, T 517-520) When she got honme she found a nessage from Oanens
on her answering machine telling her that Kitty was fine. That was
the last tinme she saw Onens. (XVI, T 520)

Luci en Gaunond testified that he |ived at 8918 Santa Barbara
Place in Cape Coral. Lake Kennedy was behind his house. On March
11 or 12, he went for a walk and found a piece of clothing with
blood on it. (XVl, T 522) Wen he noved the clothing, he saw an
orange box knife. He called the police. Oficer Johnson cane and
pi cked up the clothing and the knife. (XVlI, T 523) A few weeks
| at er, Johnson and anot her officer cane to his house. He gave them

a statenent and showed them where he saw the clothing and knife.
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(XVl, T 523-524) Gaunond identified and descri bed photos of the
| ocation. (XVI, T 524-527)

Cape Coral Police Oficer Scott Johnson testified that he was
on patrol on March 13, 1995, when he responded to a call about
suspicious items in the 900 block of Santa Barbara Place West.
(Xvl, T 528) Johnson found sonme underwear and a knife in a swale
area, put themin a plastic bag, and entered theminto evi dence at
the station. (XVl, T 529) A couple of weeks later, Detective
Garrett asked himabout this, and they went to the area where the
itens were found. They spoke to a man Johnson had seen in the
driveway the first time. The nman pointed to the area where he had
seen the itens. (Xvl, T 530) That area was marked and phot o-
graphed. Johnson identified the knife, underwear, and photos of
them (XVI, T 531-532)

Cape Coral Police Detective Charles Garrett testified that he
was the | ead i nvestigator in Ovens' death. (XVI, T 534) He worked
with I nvestigator Janmes Fitzpatrick of the State Attorney's Ofi ce.
Garrett went to the crime scene and the autopsy. (XVI, T 535) He
identified and descri bed aerial photos and a diagram of the crine
scene area, pointing out the |ocations of the body, Mke G een-
well's business, the GCrcle K the Porth's house, the box cutter
knife, the bat which was recovered with Nel son's assistance about
50 yards fromwhere the knife was found, and a car wash. (Xvli, T

535-543) He identified and descri bed photos of the | ocati ons where
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the box cutter, underwear, and bat were found. (XVI, T 543-544)
Brennan' s house was nearby, on the other side of a canal. (XVI, T
544-545) The wunderwear and knife were sent to FDLE, which
subsequently returned them (XVI, T 546-547) Garrett identified
t he bat which was recovered from Lake Kennedy on April 3. It was
sent to and returned by FDLE. (XVI, T 548-551, 554) He identified
photos of the bat, box cutter, and underwear. (XVI, T 553-555)
Nel son said the box cutter and underwear were in the car, but he
was not sure what happened to them (XVl, T 556) Garrett
identified the sneakers Nelson was wearing at the time of his
arrest on March 25, 1995. Nelson said they were the sneakers he
was wearing on March 10. The sneakers were sent to and returned by
FDLE. (XVvl, T 557-559, 767)

The state proffered testinony by Darren Esposito, an FDLE
crime |aboratory analyst in the serology and DNA section, to
establish his qualifications as an expert. (Xvl, T 560-564)
Esposito had been with FDLE for four years, conpleted a one year
three nonth training programby FDLE i n serol ogy and DNA anal ysi s,
and several workshops and classes in serology and DNA anal ysis.
(XVlI, T 562) Wth regard to PCR nmethods and DQA-1 testing, he
attended a two week program put on by Applied Biosystens, the
conpany that markets the tests. (XVlI, T 562-563) He had perforned
the type of test perforned in this case on about 1,000 sanples. He

had a Bachel or of Science degree in biology and conti nued course
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wor k i n bi ochem stry and nol ecul ar genetics. He attended workshops
and prograns in the forensic science community. (XVI, T 563) He
was a nmenber of the Southern Association of Forensic Scientists.
He had been qualified as an expert in serology and DNA anal ysis by
a court in Polk County, Florida. (XVl, T 564) On voir dire
exam nation, defense counsel brought out that in this case,
Esposito used the PCR net hod of DNA analysis and the FBI database
for frequencies of occurrence in the population. The FBI database
has been generally recognized and accepted in the scientific
comunity. (XVl, T 565-566) However, one of the figures reported
by the FBI database was .000, which would give a frequency of O.
He consulted his supervisor, who then consulted a popul ation
geneticist, who determ ned that a value of .03 would be sufficient
for that particular frequency. (XVlI, T 566) He concluded that the
DNA he identified occurs in one out of 17,000 people. (XVI, T 565)

Def ense counsel objected to Esposito's failure to use the FB
dat abase whi ch had achi eved general acceptance in the scientific
comunity. (XVl, T 566-567) The court ruled that Esposito's
qualifications were sufficient, and the failure to use the FBI
dat abase went to his credibility. The court allowed the defense to
preserve the objection for the record. (XVI, T 567-568)

Esposito repeated his training and experience in testinony
before the jury. (XVI, T 569-571) He said the PCR nethod of DNA

anal ysis is generally accepted in the scientific community, and he
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foll owed the proper PCRtest procedures in this case. (XVl, T 571-
572) The court overrul ed defense counsel's renewed objection and
rul ed that Esposito was an expert. (XVI, T 572) He explained the
testing procedure. (XVI, T 572-580) He tested a sanple of Omens
thigh tissue to determine his DNA types. (Xvl, T 580-583) He
tested a stain on the end of the bat, but was not able to obtain
any results. (XVl, T 583-585) He tested a blood stain found on
Nel son's sneakers and found the DNA types matched Onens. (XVI, T
585-587) He tested bl ood stains fromthe underwear and box knife
and found the DNA types natched Owens. (Xvl, T 587-591) He
identified and explained photos of the PCR strips used in the
tests. (XVlI, T 591-593) Esposito calculated that the probability
of finding another Caucasian with the same DNA types as Onens was
one in 17,800. (XVI, T 593)

O ficer Bernard Snyder of the Lacey Township Police in New
Jersey testified that he assisted the Cape Coral Police on the
eveni ng of March 23, 1995, by sending another officer to 734 Lake
Barnegat Drive in Lanoka Harbor to confirmthe |l ocation of a white
Ford Probe with Florida tags. (XVII, T 599-600) After talking to
Det. Garrett, Snyder contacted Investigator Hayes in the county
prosecutor's office. Snyder, Hayes, and Investigator Frulio went
to the house, which was the residence of Janes O Donnell. (XVII
T 600-601) Nelson and Brennan were at the house. Hayes inter-

viewed Nel son, while Frulio interviewed Brennan, to find out how
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the car got there, who was with the car, and where the owner was.
(XVI1, T 602)

| nvesti gator Thomas Hayes testified that he spoke to Snyder
around 8:30 or 9:00 p.m on Thursday, March 23, 1995. He then
spoke to Garrett. Hayes, Snyder and Frulio went to the O Donnell
house, where O Donnell introduced them to Nelson and Brennan.
(Xvil, T 610-612) Hayes did not advise Nelson of his rights
because he was not under arrest and it was not a custodial
situation. (XVII, T 613) Nelson said he net with Ovens at the
Nel son house on Friday, March 10. Owens had been living with him
for about a nonth. Nelson's father had thrown Nel son out. (XVII,
T 614-615) They net with Brennan and drove around in Oamens' car.
They went to a wooded area off Pine I|Island Road, partied, and
wai ted for RayRay Johnson until one or two in the norning. Johnson
never showed up, so they left and rode around in Onens' car wth
Ownens driving. (XVIl, T 615) They stayed at 427 Pi ne |sl and Road,
then met with Ovens at G eenwell's Park in the norning. (XVII, T
615- 616) They drove to Fort Lauderdale on Saturday afternoon.
They parked behind a restaurant and slept until Sunday norning.
They drove back to Cape Coral, then went to Fort Myers Beach in the
afternoon and stayed until nighttine. They went to a party in
Bokeelia. (XVII, T 616) After about an hour, Oaens threw the car
keys to Nelson and said he was going to talk to a friend. Onens

left with the friend and did not return. (XVil, T 617) After
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wai ti ng about three hours, Nelson and Brennan |eft in Ownens' car.
(Xvil, T 617-618) They went to G eenwell's Park, but did not find
Onens. They picked up Msty and Tina Porth, then drove north to
New Jersey. (XVII, T 618) The Porths called their parents froma
hi ghway rest stop in New Jersey, and their parents cane to pick
t hem up. (Xvil, T 618-619) They went to Lacey Township High
School, nmet with Steve Mal oney, and stayed at Mal oney's house for
two or three days. Nel son had sonme of Owens' clothes in the
basenment of the O Donnell house. They sold Onens' pager. (XVII
T 619)

Hayes testified that O Donnell and Nel son signed a formgi vi ng
perm ssion to search and inmpound Omens' car, which the officers
t hen i npounded. (XVII, T 620) Hayes identified photos of the car.
They did not find anything unusual in the car. (XVII, T 621) The
officers also recovered two shirts and two pairs of jeans that
Nel son sai d bel onged to Omens fromthe basenent of the house. The
cl ot hes had been washed and folded. (XVII, T 620-622)

Snyder testified that the officers took the car into custody
and |l eft Nelson and Brennan at the house. (XVII, T 604-605) The
next norning Snyder was inforned that Nel son and Brennan | eft the
O Donnel |l house during the night. Snyder and another officer found
t hem sl eeping on the screened porch of a house at 405 Bayway in
Lanoka Harbor, less than a quarter mle fromthe O Donnell house.

(XVI'l1, T 605-606) Later that day, Garrett called and told Snyder
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that the body found in Florida had been identified as Ovens and t he
car was reported as stolen. Garrett also sent a teletype. (XVII,
T 606) Snyder made out conpl ai nts agai nst Nel son and Brennan for
possession of stolen property. (XVil, T 607) On March 25, 1995,
Snyder nmet with Garrett and Fitzpatrick around noon. They went to
405 Bayway and arrested Nel son and Brennan. Snyder advi sed t hem of
their Mranda rights, and they were transported to the police
station. (XVII, T 606-608)

O ficer Mchael Pannone of the COcean County, New Jersey,
Sheriff's Departnment processed Ownens' car for fingerprints,
vacuuned it for hairs and fibers, and collected cl ot hing and ot her
itenms fromthe car. (XVIlI, T 623-624) The car was very clean,
inside and out. It was released to Ford Mdtor Credit. (XVIIl, T
625) Pannone identified photos of the car. One of the photos
showed a scratch on the passenger side of the rear bunper. (XVII,
T 624-627)

| nvesti gator Janes Fitzpatrick of the State Attorney's Ofice
and Detective Garrett testified that they went to Pennsyl vania on
March 24, 1995, to contact and take statements from the Porths.
The next day, they went to New Jersey to arrest Brennan and Nel son.
(XVIl, T 632-634, 693-694, 767) They interviewed Brennan and
Nel son at the police station. (XVIl, T 634, 694) Fitzpatrick
advi sed Nel son of his Mranda rights, and Nel son signed a consent

form (XVIl, T 634-637, 695) Fitzpatrick said he played portions
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of recorded statenments by the Porth girls for Nelson and told him
that Brennan had given a statenment. (XVII, T 638-640, 678-679,
681) Garrett said he played portions of recorded statenents by
both the Porth girls and Brennan. (XVII, T 695, 757-758, 762-763)
Fitzpatrick tape recorded the interview (XVIlI, T 637-641) The
recording was played for the jury. (XVII, T 642)

Nel son told Fitzpatrick that at first he and Brennan were j ust
pl ayi ng around when they planned to kill Oaens. Wen they were in
t he SWFAS rehab program they made plans to run away and do stupid
t hi ngs, but they never happened. (XVII, T 643-644) On Friday,
March 10, Nel son had a fight with his parents and got kicked out of
hi s house. Brennan conpl ai ned about his stepnother and al so want ed
to leave. (XVIIl, T 644-645, 647) Nelson got his clothes. They
wal ked to Geenwell's to call Ownens. Brennan told his brother the
day before to throw out his bag of clothes and a shovel because
they were going to bury Owens. Nel son did not think they would
really doit. (XVIlI, T 645) The plan was to kill Owens, take his
car, and go to New Jersey. Nel son first said he did not think
there was a purpose for killing Ovens, then agreed that it was to
get his car. (XVII, T 646) They decided they could use the bat
Onens kept in the back of his car. As they |left Nelson's house,
Brennan grabbed a box cutter. (XVII, T 647-648) They did not pl an
where to do it. (XVIl, T 648) Brennan was supposed to get a
shovel to bury the body, but he did not get it. (XVII, T 648-649)
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The plan to take the girls with themdid not cone up until about
two hours before it happened. (XVII, T 649) Nelson and Brennan
agreed that it would happen that night. Brennan said they could
tell Onens they had to neet RayRay. (XVII, T 650)

Wen they were in Onmens' car, Brennan told Oaens they were
goi ng to neet RayRay because he owed noney to Brennan, and he woul d
give sonme of it to Omens. (XVII, T 651) They drove to a renote
area off of Pine Island Road. Brennan told Omens where to stop.
(XVIl, T 652-653) Nelson and Brennan got out to snoke cigarettes.
Onens remained in the car. (XVII, T 653) Nelson was hol ding the
basebal | bat. Owens saw himtake the bat fromthe car. (XVil, T
654) Brennan got Omens out of the car by cutting his bunper with
the box cutter and telling Omens about the cut. (XVII, T 653-656)
The plan was for Nelson to hit and knock out Owsens, then Brennan
was supposed to finish him because Nelson said he could not kil
anyone. (XVIl, T 655)

Owens got out of the car and | ooked at the bunper. Nelson hit
himin the back of the head. (XVIl, T 656) Owens began scream ng
and running down the road. (XVIl, T 656-657) Nelson ran after
him Ownens was bl eeding. He ran about 20 feet, then Nelson hit
himw th the bat again, and he fell down. (XVIl, T 657-658) Onens
said not to hit himanynore, they could take the car. (XVII, T
658) Nelson hit Oanens in the arm (XVII, T 658-659) Owens was

lying there crying. Nelson gave Brennan the box knife and told him
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to do his job. Brennan said Ovens was not knocked out yet. Nelson
told Brennan to tie him up. Brennan renoved one of Omens' shoe
| aces and tied his arms. (Xvil, T 659) Brennan renoved the
shoul der strap from Nelson's bag and tied it around Onens' feet.
(XVIl, T 659-660) Brennan told Nelson to knock him out. Nelson
stepped on Onens' arm and Omens rolled over. Nelson hit himin
the face and knocked himout. (XVII, T 660)

Brennan tried to cut Owens' throat, but it did not start
bl eedi ng. Brennan started hacking at his throat with the box
cutter, blood cane out, and Omens started bl owi ng bubbles. (XVII,
T 660, 663-664) Nelson wanted to | eave, but Brennan said they had
to pull Ownens behind the bushes. They used the bat to pull the
strap tied to Onens' | egs, and drug hi mbehind the bushes. (XVII,
T 660-661) They took turns hitting Omens, four or five tines each,
but he was still alive and gurgling. Brennan renoved the strap
because he said it would incrimnate them (XVIl, T 661-662)
Nel son decided to | eave. He wapped a shirt around the bat so they
woul d not get blood in the car and put it in the trunk. Brennan
wr apped the box cutter in a pair of underwear and put it in the
trunk. (XVII, T 664)

They drove near Brennan's house. Brennan threw the bat in
Lake Kennedy next to a new house on Santa Barbara. (XVII, T 664-
666, 668) Nelson did not know what happened to the box cutter and

underwear, but he thought they nust have fallen out when Brennan
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di sposed of the bat. (XVI'l, T 666-667) Brennan threw Owens'
wal let, driver's license, and credit cards in the garbage at the
O Donnell"s house. (XVIl, T 667-668) On the way to Daytona, the
girls kept asking what was going on. At the notel, Nelson and
Brennan told them that "we killed him that's it." The girls
cl eaned Nelson's shoes at the notel because there was bl ood on
t hem He was wearing the shoes during the interview (XVIl, T
669) On the night of the offense, Nelson threwout the T-shirt and
j eans he wearing at a car wash because there was bl ood on them
(XVI1, T 670)

Fitzpatrick exam ned Omens' car and saw the cut on the rear
bunper . (Xvil, T 672-673) Fitzpatrick and Garrett left New
Jersey, then returned several days |ater and brought Brennan back
to Florida on a separate flight from Nelson. (XVII, T 673, 696)
Detectives Rall and Barnes acconpani ed Nelson on the flight from
New Jersey to Fort Myers. Nelson initiated a conversation on the
flight and said he wanted to talk to Garrett when they got there.
(XvIl, T 687-688, 690-692) They arrived in Lee County on April 2.
Rall and Barnes told Garrett that Nelson wanted to talk to him
(Xvil, T 674, 688, 697) Garrett advised Nelson of his rights.
(XVIl, T 697, 699-700) Fitzpatrick and Garrett took Nelson to the
crinme scene and nade both a videotape and an audi ot ape of anot her
st at enent . (XVIl, T 674, 682-684, 697-698, 766-767) Then they

went to and videotaped the area where the bat was recovered.
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(XVIl, T 698) Afterwards, Garrett found that the audi o was m ssi ng
fromthe first three or four mnutes of the videotape, so that
portion of the audiotape was played for the jury as well as the
vi deotape. (XVII1, T 698-706)

In the recorded statenment, Nelson said that they came to the
crinme scene because he and Brennan were planning to beat up and
kill Owens, take his car and noney, and |eave the state. They
deci ded to do this on Thursday norning. Nelson knewthat Onens had
$80. (XVIl, 707-708, 743, 745) On Friday, March 10, Nel son argued
with his parents and got kicked out. Brennan was at Nelson's
house. They decided to walk to the Grcle Kstore and call Owens.
Ownens picked them up. They rode around with Omsens for three or
four hours, then he dropped themoff at Geenwell's while he hel ped
a worman find her daughter. Owens picked themup again around 12: 00
or 12:30 that night. (XVIl, T 709-11) Brennan made up the plan
that they were supposed to neet RayRay to get sonme noney from him
and to stay with him (XVIl, T 711-712) Owens drove themto the
scene near the intersection of Northwest 21 st Avenue and Nort hwest
1st Street. Nelson showed the officers where the car stopped and
parked around 12:30 to 1:30 a.m Saturday. (XVil, T 712-715)

Onens was talking to a girl on the phone. Nelson and Brennan
got out of the car. (XVIl, T 715-716) Nelson took the bat when he
got out because he was supposed to hit Omens with it. (XVII, T

717-718) Brennan had taken an orange razor from Nel son's house to
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use to cut Onens. (XVII, T 719-720) Brennan cut the back of the
car and told Omens the cut was there. Owens got out of the car to
| ook at the cut. (XVII, T 722-723) Nelson hit Owens on the head
with the bat. Owmnens grabbed his head and asked what was goi ng on.
Nel son hit him on the arm Onens ran, and Nel son chased him
(XVI'l, T 723-724) Nelson hit himon the side of his head with the
bat . Owens staggered, fell, and sat down. He was bl eeding.
(XVI1, T 725-726)

Ownens told themto take the car, to take anythi ng t hey want ed.
Nel son told himto shut up. (XVIl, T 726, 731) Nelson went to get
the car, then told Brennan to tie up Osens. Owens was lying on his
side. He told them he would make up an excuse that soneone beat
him up and took his car. Nel son and Brennan said they did not
think that would work. (XVIIl, T 727, 731, 744-745) Nel son renoved
the strap from his bag. Brennan used it to tie Omens' |egs
t oget her. Brennan used a shoe lace to tie his hands behind his
back. (XVII, T 728-731)

Brennan told Nelson to knock out Omens and he would finish
him Nel son stepped on Oanens' arm Oaens rolled over, and Nel son
hit himin the face with the bat. Owens was bl eeding. Nelson told
Brennan he was out and to do what he had to do. Brennan started to
cut him but Omens said he was not knocked out. Nelson hit him
again. (XVIl, T 732) Brennan tried to cut Ovens with the razor,

but it was not working, so he began hacking. Bl ood canme from

27



TABLE COF Cl TATI ONS (conti nued)

Onens' throat, and Nelson heard blood bubbles when Ownens was
breathing. (XVII, T 733-734) They used the bat to pull the strap
to drag Onens. (XVII, T 735-736) Nelson hit Oaens on the head
with the bat three or four nore tines. (XVIlI, T 736-738) Then
Brennan hit Owens on the head with the bat three to five tines, and
once on the chest. Onens was still breathing. They drug him
further. (XVII, T 738-740) Brennan went through Oarens' pockets to
make sure he did not have any identification. (XVil, T 746)
Nel son said he wanted to | eave, but Brennan said they had to cover
up Onens. Nel son grabbed a pl ywood board and threw it over himto
hi de the body. (XVII, T 740-742)

The videotape resunmed at the intersection of Santa Barbara
Pl ace and Sout hwest 10th Terrace. Nel son showed the officers where
he stopped Onens' car because Brennan said he knew where he could
get rid of the bat. Brennan took the bat, wal ked over, and put it
in the | ake. Brennan |ived nearby. (XVIl, T 748-752) Bef or e
going to the |ake, they stopped at a car wash where they renoved
their jeans and put themin the trash can. (Xvil, T 749, 751)
They | ooked for the underwear and knife at the car wash, but did
not find them (XVIl, T 752-753) After disposing of the bat, they
went to pick up the girls. (XVIl, T 752)

Joshua Nel son testified that he was born in Kokono, Indiana,
on January 16, 1977. (XvVill, T 795) In March, 1995, he was

ei ghteen years old. (XVIIl, T 837) H's parents were al coholics.
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H s father beat his nother. (XVIII, T 795) H's nother sonetines
ki cked his father out, then let himreturn. H's father |left them
when Nel son was 13. Hi s nother had a nunber of boyfriends. Sone
of them beat Nelson, including his stepfather. (XVIL1, T 796)
Nel son stayed with his aunts on weekends, Christmas, and his
birthday. (XVIIl, 796-797) When his aunts gave hi mnoney, he gave
it to his nother. Also, his nother gave him food stanps to buy
candy which he sold to other children at school. Hi's nother used
the noney to buy cigarettes. (XVIll, T 797-798) Nel son had
attended several different schools and dropped out in the el eventh
grade. (XVIIl, T 798, 837-838) He saw a psychiatrist when he was
nine or ten because of a sexual incident with a younger girl.
(XVI1l, T 798) Wile Nelson was in jail, he was given Thorazine
because he was hearing voices and Zoloft, an antidepressant.
(XVI11, T 798-799)

Nel son noved to Florida in 1990 with his nother and stepfa-
ther, Geg Percifield. He thought they noved because Percifield
stole noney from a notorcycle gang. (XVIII, T 799) Percifield
began beating Nel son. Wen the beatings slowed down, Percifield
began nol esting Nel son by performng oral sex on himtwo or three
tinmes a week. If Nelson refused, Percifield used his nother
against him refused to buy things he needed, or hit him This
continued for two or three years. (Xvill, T 800-801) As a

juvenile, Nelson was convicted of stealing cars seven times and
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burglary two tinmes. He stole cars twenty to forty tinmes. Soneone
showed him how to steal Chrysler products when he was fifteen.
(Xvill, T 801, 836) Nel son began using drugs when he noved to
Florida. He used marijuana, ruffies, alcohol, ecstasy, acid, and
mushroons. He also huffed gas. (XVIII, T 802) He was sent to
Sout hwest Fl ori da Addi cti on Services (SWAS) for help with his drug
addiction. He was there for six nonths, then ran away when a staff
menber sl apped him He was sent back for nine nore nonths. He net
and becane friends with Brennan while he was there. (XVIIl, T 802-
803, 831, 834-835)

After noving to Florida, Nelson stayed away from hone on
weekdays, weekends, and while in school. (Xvill, T 803-804)
Sonetimes he stayed with his friend Chuck Smth and his nother
Donna Wl ker. He worked at Kash-n-Karry, MDonald's, and doing
| andscapi ng, but was not working on March 10. He met M sty Porth
at McDonal d's, and dated her off and on. (XVIlI, T 804, 838-839)
One night they were watching TV when Ownens took Tina to use the
phone. Wen they returned, Tina was crying. Tina talked to Msty,
then they told Nel son that Onens forced Tina to performoral sex.
This made Nel son very nmad. (XVIIl, T 805-806) In March, Oaens was
living with Nel son because he did not have a good hone life. Wen
he noved in he brought clothes, a television and VCR, and sone
por nogr aphic videos. Percifield also watched videos. (XViIIl, T

806)
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Nel son, Brennan, Owens, and the Porths tal ked about | eaving
town because they were not happy at hone. Owens said he had an
aunt with a house in Fort Lauderdale. They hoped they could stay
there. They were going to use Msty's car, but the engi ne bl ew up.
(XVi1l, T 807) Nelson thought about stealing a car. (XVill, T
807-808) Nel son and Brennan tal ked to Omens about going i n Oaens
car. (XVIIl, T 808) Nelson did not think the plan to kill Owens
was a real plan. They tal ked about it the way they tal ked about
doing illegal things while in SWAS. Nel son thought it was a
fantasy or a joke until it happened. (XviIl, T 808, 810-811, 830-

832, 842-843) Nelson was not under the influence of alcohol or

drugs on March 10. (XVIll, T 839) He did not bring any weapons,
al though his stepfather had several firearns, including three
pi stols, which he did not keep |ocked away. (XVIII, T 808-809,

831) Owens carried the bat once in awhile, but Nelson did not know
it would be in the car that night. (Xvill, T 812, 833) Brennan
did not tell Nelson about telling his brother the day before to
throw out his bag with clothes and a shovel to bury Onens unti
after it was all over. (XVIII, T 833-834)

On the norning of March 10, Percifiel d approached Nel son about
sex, but Nelson told him it was not going to happen anynore.
Nel son had tol d his nother about the sexual abuse once before. She
said she told Percifield to stop or she would kill him They went

to the Circle Kto talk to Nelson's nother. She got mad, told
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Nel son to give her his house key, and kicked himout. (XVIII, T
809-810) Nelson net with Brennan t hat norni ng when Brennan ski pped
school. They did not talk about killing Omens that day. (XVIII,
T 811) Brennan brought up the part about getting noney from RayRay
and letting Onens have sone of it when they were in the car.
(Xvill, T 811, 828, 846) Wien Nelson hit Omens with the bat, he
was t hi nki ng about how nmuch he hated Percifield. Al he could see
was Percifield s face, and that was what he was sw nging at.
Nel son felt Percifield and Ovens were so nuch al i ke because of the
novi es, the sexual acts, and the way they used weaker people.
(Xvill, T 811, 827, 845) Nelson was sorry about what he did and
wi shed it had never happened. (XVIiIl, T 811-812)

Afterwards, Nel son took the car and drove north to New Jersey.
He was the only one who knew howto drive. (XVIII, T 812, 845-846)
He had driven Oanens' car once before. (XVIIl, T 812-813, 828-829)
Onens had given him a key to the car while they were living
t oget her. (Xvill, T 813) Nel son did not want to talk to the

Porths about the crine, but they kept asking. He told Brennan he

could tell themif he wanted to. (XVIII, T 813-814) The Porths’
testinmony was truthful. (XVill, T 820) Brennan threw out Oaens'
phone on the way to New Jersey. (XVIill, T 846) Brennan sold
Ownens' pager to a friend in New Jersey. (XVIII, T 845) Nelson was

staying at the O Donnell house in New Jersey when he first tal ked

to the police and they took the car away. Brennan's brother said
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he had to get them away fromthe house because they were all over
the news. He took themto the house with the porch where they were
arr est ed. (Xvill, T 814-815, 829-830) Nel son gave his key to
Owens' car to Brennan, who hid it in a ceiling panel on the porch.
(XVI11, T 815)

Nel son admitted that he lied to Investigator Hayes on March
23. (XVI11l, T 824) Nelson said he was trying to help Investigator
Fitzpatrick and Detective Garrett. (XVill, T 818, 820-821, 826,
843) The statenent on March 25 was the truth, but he was confused
about part of it. (Xvill, T 822, 824, 826) He said he cried

during the first part of the statement, but the officers did not

record that. (XVIll, T 840) He told them what they wanted to
hear. (XVIIIl, T 826, 841-842) Nelson's nother told himthat he
would lose his famly if he testified. (XViIl, T 820)

C. Penalty Phase Proceedi ngs and Testi nony

Def ense counsel objected to the standard jury instruction on
t he hei nous, atrocious, or cruel (HAC) aggravating circunstance as
unconstitutionally vague and submitted a witten requested
i nstruction which changed the wordi ng of the | ast paragraph of the
i nstruction. (I'X, R 684; X, R 697-698) The court denied the
request. (X, R 699-700)

Susan Meier testified that she had known Tomry Oaens since he

was 11 or 12. He was a close friend of her son, canme over to play,
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and went places with them He was always smling, |aughing, and
happy. He did not fight or argue with anybody. She trusted him
He worked with her son washing dishes at a restaurant. He al so
wor ked at a grocery store, in pest control, and cleaning carpets.
(X, R 764-766)

Tina Fletcher testified that Omvens played basketball w th her
son and dated her daughter Kitty. He was very polite. He was
friendly towards the senior citizens who lived in the sane park as
Fl etcher and their grandchildren. Fletcher trusted him He was
very likable and wanted to get along with everybody. He hel ped her
find her daughter when she went astray. He wanted to be an officer
to work with kids. (X, R 767-769)

Kitty Stevenson, Fletcher's 17 year old daughter, testified
t hat Onens was her best friend and her boyfriend. He conforted her
when her grandfather died. She could rely on himto be there when
she needed him He was al ways polite. She never had any probl ens
with himwhile they were dating. He would have been a great role
nodel for children as a police officer. (X, R 770-772)

Linda Omnens testified that her son was an exceptional young
man who al ways had a smle and a kind word to say. People told her
she shoul d be proud of him He was attending coll ege and wanted to
be a police officer. He never had a fist fight. He tried to talk

out problenms. He hel ped people. He loved aninmals. He was her
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only chance to have grandchildren. He prom sed to take care of his
autistic sister. (X, R 772-776)

Dr. Si dney Mer i n, a clinical psychol ogi st and
neur opsychol ogi st, exam ned Joshua Nel son on Cctober 23 and 27,
1996. He obtained Nel son's version of the offense, his background,
famly history, education, nedical history, and use of drugs and
al cohol . (X, R776-780, 794-795, 800) He adm ni stered psychol ogi -
cal tests concerning Nelson's personality, enotions, thought
processes, and the condition of his brain. (X, R 781, 795-796)
The tests indicated that Nelson's brain was in good order and not
defecti ve. (X, R 782, 801) Dr. Merin found four mtigating
circunstances. (X, R 782) First, although Nelson was 19 years
old, he had the enotional maturity of a 12 to 13 year old. (X R
783) Second, he was a bright young man with average intelligence,
with an 1 Q between 100 and 110. (X, R 783-784)

Third, Nelson came froma nmarkedly dysfunctional famly. (X
R 784, 806) He never had the opportunity to |earn proper rules,
how to process information, deal wth discipline, and handle
problens. He got into trouble at age 8 for nolesting a 3 or 4 year
old girl, and was arrested at age 11 for breaking into a theater.
(X, R 785, 798-799, 806) H s famly behaved as gypsies. (X R
785) Hi s father had bizarre concepts of life, lived in box or a
tent, withdrew from society, and had a famly history of schizo-

phrenia. (X, R 785-786, 802, 804) It was likely that Nel son had
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| at ent genes of a nmental disorder which energed whil e he was under
hei ght ened stress and while he was incarcerated. He had auditory
hal | uci nati ons which went away with nedication. (X, R 784, 786,
802, 804, 806-807) He never |earned order, organization, struc-
ture, or responsibility. (X, R 786) H s father was an al coholic
who abused his nother. (X, R 787, 803) Hi s nother hit his father
with afrying pan. (X, R803) Hi s stepfather abused hi msexually.
(X, R 787-788) Because Nelson was neglected as a child, he
gravitated towards | aw breakers, drug users, and al cohol users. He
got in trouble with the Iaw for burglaries and stealing cars and
wai ved a gun at an officer in one incident. (X, R 789, 799) He
used al cohol and drugs at an early age and spent 15 nonths in the
SWFAS treatnent center. (X R 789-790, 799-800)

The fourth mtigator was that Nel son could be rehabilitated in
a structured environnent. (X, R 791) Al so, he was under the
dom nation of Brennan in the comm ssion of the offense. (X, R 791-
792) Finally, Nelson was very angry on the day of the offense
because his nother told himto |eave home after he resisted his
stepfather's sexual advance. (X, R 792-793) However, at the tine
of the offense, Nelson did not suffer fromany extrene nmental or
enotional disturbance. (X, R 807)

Nel son's father, Janes Allan Nelson, testified that he was
unenpl oyed, lived in a tent in Olando, and received SSI. (X, R

808-809, 814) He was an al coholic and used drugs. (X, R 809-810,
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812) He was married to Joshua's nother Peggy and lived with his
son from1977 to 1981. (X, R 809-810) They put liquor in Joshua's
wat er when he was a baby and had colic. (X, R 810) Once, Nelson
canme honme drunk, and Peggy beat himwith a frying pan. (X, R 811)
He never took Joshua to a library or fishing, and never read to him
at bedtinme. (X, R 811-812) After Nelson left, he saw Joshua only
once in awhile. (X, R 811, 813-814)

Heather Timm testified that Joshua Nelson was her half-
brother. They had the same nother. Her father obtained custody of
her when she was seven and Joshua was two. (X, R 814-815) Wen
she lived with her nother, there was al coholism and abuse. She
visited Joshua after she left. (X, T 816) Her nother did not take
care of him He wore the sanme clothes for days at a tinme. There
was no schedul e for bedtine or neals. (X, R 817) She had not seen
Joshua since he had been in Florida. (X, R 819)

Nel son's aunt, Patricia Bennett, testified that her brother
Al an was his father and was an al coholic and drug addict. (X, R
821-823) There was a history of nmental illness in her famly,
i nvol vi ng her grandfather, her nother, her brother, and her uncle.
(X, R 823) Allan and Peggy sonetimes |left Joshua at hone al one
whil e Peggy was working at night. They did not provide for his
basic needs |ike school clothes and supplies. (X, R 823-824)
Bennett was present when Al |l an canme hone drunk, and Peggy beat him

with askillet. (X R 824-825, 827) Allan divorced Peggy in 1986
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and did not have any contact with Joshua after they nobved to
Florida. (X, R 827) Bennett had no contact with Joshua since he
came to Florida in 1991. (X, R 828) In Indiana, Joshua was
intelligent, behaved, and knew how to follow rules. (X, R 829)
Peggy called her during Joshua's trial and asked her not to cone
because not hi ng woul d hel p Joshua and t here woul d be accusati ons of
sexual abuse. (X, R 825-826)

Tamry Long testified that Joshua was her nephew, her brother
was his father. (X, R 830-831) Peggy begged her not to cone
because Joshua di d not have a chance, and Peggy and Greg woul d be
| ucky not to have charges brought against them (X, R 830-832)
There was a history of nmental illness in Long's famly involving
her nother and grandfather. (X, R 833) Her brother was an
al coholic, used drugs, and is schizophrenic. (X, R 834, 840)
Peggy quit a good job with no regard for Joshua's needs. He was
not their priority. (X, R 834) Long's famly provided nost of
Joshua's clothes. (X, R 835) Wen Long gave Joshua noney, he was
happy because his nother could use it for cigarettes or gas. (X
R 835-836) Joshua | oved his nother and felt responsible for her.
(X, R 837) Long had not seen Joshua since he left Indiana in 1991
when he was 14. At that time he was |loving, sweet, intelligent,
wel | - behaved, and appreciative. (X, R 841-843)

Reba Qul ar testified that Joshua was her nephew, his nother

was nmarried to her brother. (X R 843-844) Peggy chose not to
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care for Joshua. She did not appear to feed himand never bought
himcl othes. Qular's nother bought diapers and formula for Joshua
even when Peggy had a good job. Joshua |oved his nother and was
protective of her. (X, R 845) CQular felt Joshua did not have a
chance because of his parents. (X, R 845-848) Joshua coul d
contribute to society because heis intelligent and his experiences
could hel p soneone el se. (X, R 846) Qul ar did not have nuch
contact with Joshua after 1991. She cane to Florida and took him
to Disney Wrld a nonth before the crinme. He "ditched" her, and
she feared he mi ght have stolen her car. (X R 847) Wen he |eft
| ndi ana, Joshua was intelligent and well-behaved. (X, R 848)
Donna Wl ker testified that Nel son was her son's friend while
they were in high school. (X, R849) Nelson and Onvens were at her
house all the tine working on cars with her son. She net Brennan
and did not like him (X, R 850, 853) Once the boys had sone
problenms while out on a boat at night, and the Coast Guard was
| ooking for them Peggy cane to Wal ker's house, but appeared not
to be concerned. (X, R 850-851) Wal ker had Nel son over for
Christmas. She took him Owens, Omens' girlfriend, and her son to
di nner for Nelson's birthday. (X R 851-852) Nelson was a good
boy. He was polite and showed concern for her grandson when he
cried. The boys got along well together wuntil Brennan got
i nvol ved. (X, R 852) Nel son conplied with her rules and was

courteous and wel |l -behaved. He worked at McDonal d's and soneti mes
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nmowed Wal ker's | awn. She sonetinmes gave hi mnoney and bought sone
school clothes for him (X R 854)

In closing, the prosecutor argued that the jury should apply
t he robbery aggravating circunstance. (X, R 868, 879-881; XI, R
902) He argued the jury should apply the CCP aggravating circum
stance and played four m nutes of excerpts from Nelson's recorded
statenents to support his argunent. (X, R 868-870, 881-888; Xl, R
902) He argued the jury should apply the HAC aggravating circum
stance and played six to seven nminutes of excerpts from Nelson's
recorded statenents to support his argunment. (X, R 870-871, 888-
889; XlI, R 893-902) Defense counsel argued that HAC did not apply
because Nel son did not intend to inflict pain or to be cruel. (X,
905-906) He argued that CCP did not apply because there was a
pretense of noral or legal justification due to sexual abuse by
Nel son' s st epfat her, abandonnent by his nother, and the rape of the
Porth girl. (XI, R 908, 915) He also raised alcohol and drug
abuse as a mtigating factor. (X, R 906, 911)

The court instructed the jury on three aggravating circum
stances: crinme conmtted while engaged in the conmm ssion of a
robbery, HAC, and CCP. (X, R 919-920) The court instructed the
jury on six mtigating circunstances: extrenme nental or enotional
di sturbance, mnor participation in offense commtted by anot her,

extrene duress or substantial dom nation of another, inpaired
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capacity, age, and background. (XI, R 921-922) Defense counse
renewed his prior objections to the instructions. (XI, R 924)

At the sentencing hearing before the court, the state
present ed testi nony by Sergeant Thomas El | egood, a sheriff's deputy
who worked in the Lee County Jail. On Cctober 1, 1996, ElIegood
observed that Nelson had a fresh tattoo on his arm which stated,
"natural born killer.” (XIl, R 1019-1026) Defense counsel filed
letters to the court from Tammy Long, Patricia Bennett, Heather
Timm Tims father Jerry Stewart, and Reba Qular concerning
Nel son' s background and the sentence to be inposed. (XI, R 1027,
1051-1067) The court consi dered sentenci ng nenoranda subm tted by
both parties. (X1, R 1028)

Def ense counsel's nenorandum argued that the HAC aggravati ng
factor did not apply because Nelson intended to knock Owens
unconscious to avoid the infliction of pain and conscious suffer-
ing. (X, R 1002-1003) The nenorandum al so argued that the CCP
aggravating factor did not apply because there was a pretense of
nmoral or legal justification because of Nelson's enotional
suffering, sexual abuse by his stepfather, and the incident
involving the Porth girl. (XVl, R 1004) The nenorandum urged the
court to consider five statutory mitigating factors and fifteen
nonstatutory mtigating factors. (X, R 1005-1014)

At the sentencing hearing, the court stated that it had

recei ved a presentence investigation report. (XVIl, R 1072; SR 1-
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8) In sentencing Nelson to death, the court found three aggravat -
ing circunstances: crime commtted during the conm ssion of a
robbery, HAC, and CCP. (XII, R 1074-1078, 1088-1090; A 1-3) The
court rejected four of the statutory mtigating circunstances
relied upon by the defense because they were not supported by the
facts: extrenme nmental or enotional disturbance, defendant was an
acconpl i ce whose participation was relatively mnor, extrenme duress
or substantial dom nation of another person, and i npai red capacity.
(X', R 1078-1081, 1090-1092; A 3-5) The court found and wei ghed
the statutory mtigating circunstance of Nelson's age of 18 at the
time of the offense (great weight). (XIlI, R 1081, 1092; A 5) The
court considered and wei ghed all fifteen nonstatutory mtigating
ci rcunst ances proposed by the defense, including: (1) Nelson's
vol untary confessions (substantial weight); (2-3) that death was
caused by the codefendant (little weight); (4-10, 12) Nelson's
dysfunctional famly background with an al coholic father, parental
abuse and negl ect, sexual abuse by stepfather, and famly history
of nmental illness (noderate weight); (11) prior crimnal offenses
did not rise to | evel of violence in this case (sonme weight); (13)
Nel son's offer to plead guilty for a life sentence (some weight);
(14) potential for rehabilitation (some weight); and (15) propor-
tionality (noderate weight). (XI, R 1081-1085, 1092-1094; A 5-7)
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SUMVARY OF THE ARGUVMENT

|. Before admtting the state's DNA evi dence, the trial court
was required to determ ne whether the evidence would assist the
jury, whether the testing and calculation methods used by the
state's expert were generally accepted inthe scientific community,
and whether the state's expert was qualified. The state's proffer
of the expert's qualifications was i nadequate because it failed to
establish that he had sufficient know edge of the database used in
his calculations and it ignored the state's burden to establish
that his testing and cal cul ati on nmet hods were general |y accept ed.
The trial court erred as a matter of lawin admtting the expert's
testimony because the court failed to determ ne whether the
evidence would assist the jury and whether the testing and
cal cul ating nmethods were generally accepted. While the expert
claimed that the PCRtesting nmethod he used was general | y accept ed,
no factual basis was presented to establish this claim The expert
did not explain his calculation nethods, so there was no factual
basis to determ ne whether the nethods were generally accepted.
Also, the court erred by finding that the state's expert was
qgual i fi ed because he used a figure in his cal cul ations for which he
had no know edge of the database. The court's error in admtting
t he DNA evi dence was not harnl ess and requires reversal and renand

for a new trial
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1. Defense counsel noved to exclude testinony by Msty and
Tina Porth regarding out of court statenments by Brennan because the
defense could not cross-exam ne Brennan and because the Porth
sisters coul d not separate what Nel son said fromwhat Brennan sai d.
The state asserted that the statements were adm ssible as adm s-
sions by silence because they were made in Nel son's presence. The
court deni ed defense counsel's notion and overrul ed his objections
to the testinmony at trial. The court erred in admtting the
statements because the state did not show, and the court did not
determ ne, whether the statenents satisfied the requirenments of the
Confrontation Clause for adm ssion despite the absence of an
opportunity for cross-exam nation. It was not established that the
statements were nmade wunder circunstances that satisfied the
criteria for adm ssion under the statutory hearsay exception for
adoptive adm ssions, that the adoptive adm ssions exception is a
firmy rooted hearsay exception, nor that there were particul ari zed
guar antees of trustworthiness. The court's error in admtting the
statenments was not harnl ess because the statenments corroborated
Nel son' s confessions, so the convictions nust be reversed and the
case remanded for a new trial.

1. Under the Eighth Anendnent the sentencer in a capita
case nust consider and weigh mtigating evidence offered by the
def ense. Def ense counsel presented evidence that Nelson had a

hi story of al cohol and drug abuse, which has been recognized as a
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nonstatutory mtigating circunstance. The trial court failed to
consider this evidence except in relation to the statutory
ci rcunst ance of duress or substantial dom nation by another person
to which the evidence did not apply. The court's failure to find
and weigh the nonstatutory mtigating circunstance violated the
Ei ght h Amendnent .

| V. The cold, calculated, and preneditated aggravating
ci rcunst ance did not apply because the evidence showed a pretense
of justification arising fromNelson's enotional suffering, sexual
abuse by his stepfather, abandonnent by his nother, and the sexual
battery of Tina Porth by Oaens. This evidence of a pretense of
justification negated the otherwi se cold and cal cul ated nature of
t he of fense. Al so, while Nelson admitted that he and Brennan
planned to kill Owens to take his car and noney and |eave the
state, Nel son expl ained that he thought the plan was only a fantasy
or joke until it actually happened. The trial court violated the
Ei ght h Anendnent by wei ghing the CCP factor when it was not proved
beyond a reasonabl e doubt.

V. The heinous, atrocious, or cruel aggravating circunstance
di d not apply because the evidence showed that Nel son intended to
knock Omens unconscious to avoid the infliction of unnecessary pain
and suffering, and Nel son did not intend to be cruel. This court
has ruled that the evidence nust show the defendant intended to

inflict unnecessary and prolonged suffering to support the HAC
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factor. The trial court violated the Ei ghth Armendnent by wei ghi ng
the HAC factor when it was not proved beyond a reasonabl e doubt.

VI. The trial court violated the Ei ghth Arendnent by giving
a vague jury instruction on the heinous, atrocious, or crue
aggravating circunstance. Def ense counsel objected to the
vagueness of the instruction and offered a substitute instruction.
The standard instruction is defective because it defines the HAC
factor in terms that have been held unconstitutionally vague. It
is also defective because it fails to inform the jury of the
requirement that the defendant mnust have intended to cause
unnecessary and prol onged suffering.

VII. The death sentence is disproportionate under the
circunstances of this case because it is not anong the npst
aggravated and least mtigated of murder cases. The only valid
aggravating circunmstance was nurder commtted during the course of
a robbery. The aggravating factors are outwei ghed by substanti al
mtigation, including: Nelson's age of 18, wth the enotional
maturity of a 12 to 13 year old; his confessions; a dysfunctional
fam |y background marked by an al coholic father, parental abuse and
negl ect, sexual abuse by his stepfather, and a fam |y history of
mental illness; his offer to plead guilty for a life sentence; the
absence of violence in his prior record; and a history of al cohol

and drug abuse.
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ARGUNVENT

| SSUE |

THE TRI AL COURT ERRED BY FAI LI NG TO
PROPERLY DETERM NE THE ADM SSI Bl LI TY
OF TESTIMONY BY THE STATE' S DNA
EXPERT.

This Court addressed the admissibility of expert opinion

testinmony concerning a newor novel scientific principle

Vv

. State,

651 So. 2d 1164 (Fla. 1995), holding that it

f our-step process:

Id.

First, the trial judge nust determ ne whether
such expert testinmony will assist the jury in
under st andi ng the evidence or in determning a
fact in issue. § 90.702, Fla. Stat. (1993)

. . Second, the trial j udge nust decide
whet her t he expert's testinony is based on a
scientific principle or discovery that is
"sufficiently established to have gained
general acceptance in the particular field in
which it belongs." Frye v. United States, 293
F. 1013, 1014 (D.C. Cr. 1923). . . . The
third step in the process is for the trial
judge to determ ne whether a particular wt-
ness is qualified as an expert to present
opi nion testinony on the subject in issue.
§ 90.702, Fla. Stat. (1993). Al three of
these initial steps are to be made by the
trial judge alone. . . . Fourth, the judge may
then all ow the expert to render an opinion on
t he subject of his or her expertise, and it is
then up tothe jury to determ ne the credibil -
ity of the expert's opinion, which it my
ei ther accept or reject.

, at 1167. This Court further held,

[ T] he burden is on the proponent of the evi-
dence to prove the general acceptance of both
the underlying scientific principle and the

a7

in Ranirez
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testing procedures used to apply that princi-
ple to the facts of the case at hand. The
trial judge has the sole responsibility to
determi ne this question.

ld., at 1168.
This Court first addressed the admi ssibility of deoxyribonu-
cleic acid (DNA) test results in Hayes v. State, 660 So. 2d 257

(Fla. 1995), ruling that it nust be determ ned under the four-step

inquiry provided by Ramrez. ld., at 262. This Court took

judicial notice that

DNA test results are generally accepted as
reliable in the scientific conmunity, provided
that the I|aboratory has followed accepted
testing procedures that neet the Frye test to
protect against fal se readi ngs and contam na-
tion.

ld., at 264-265.
In Brim v. State, 695 So. 2d 268 (Fla.1997), this Court

determ ned that the DNA testing process consists of two steps. The
first step relies on principles of nolecular biology and chem stry
to determ ne that two DNA sanpl es natch, while a second statistica
step is needed to give significance to the match. 1d., at 269.
The second step relies on principles of statistics and popul ation
genetics, and the cal culation techniques used in determ ning and

reporting DNA popul ation frequencies nust also satisfy the Frye

test. 1d., at 270-271; Murray v. State, 692 So. 2d 157, 161 (Fl a.
1997). Also, in Murray, at 164, this Court ruled that the expert

must, at the very |least, denonstrate sufficient know edge of the
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dat abase upon whi ch his cal cul ati ons were based to be qualified to
report popul ation frequency statistics. The trial court's decision
to admt DNA test results and DNA popul ation frequency statistics
is subject to de novo review on appeal. Brim at 274; Mirray, at
164.

In this case, defense counsel filed a notion in limne to
exclude DNA testinony by Darren Esposito because the prejudicial
impact of his testinony outweighed its probative value and his

opi nion was not based on generally accepted scientific standards,

citing Frye. (11, R 73) At a pretrial notion hearing defense
counsel suggested deferring this notion until a defense expert

rendered an opinion. (1V, R 389-390) The court denied the notion
wi thout prejudice. (1V, R 390, 400) Defense counsel renewed al
pretrial notions at trial. (XIV, T 12; XV, T 309)

The state proffered testinony by Darren Esposito, an FDLE
crime |aboratory analyst in the serology and DNA section, to
establish his qualifications as an expert. (XVl, T 560-564)
Esposito had been with FDLE for four years, conpleted a one year
three nonth training programby FDLE i n serol ogy and DNA anal ysi s,
and several workshops and classes in serology and DNA anal ysis.
(XVlI, T 562) Wth regard to PCR nmethods and DQA-1 testing, he
attended a two week program put on by Applied Biosystens, the
conpany that markets the tests. (XVlI, T 562-563) He had perforned

the type of test used in this case on about 1,000 sanples. He had
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a Bachel or of Science degree in biology and conti nued course work
in biochem stry and nol ecul ar genetics. He attended workshops and
progranms in the forensic science community. (XVlI, T 563) He was
a menber of the Southern Association of Forensic Scientists. He
had been qualified as an expert in serology and DNA anal ysis by a
court in Polk County, Florida. (XVlI, T 564)

On voir dire exam nation, defense counsel brought out that
Esposito used the PCR net hod of DNA analysis and the FBI database
for frequencies of occurrence in the population. Esposito saidthe
FBI dat abase has been generally recognized and accepted in the
scientific community. (XVl, T 565-566) However, one of the
figures reported by the FBI database was .000, which would give a
frequency of 0. He consulted his supervisor, who then consulted a
popul ati on geneticist, who deternm ned that a val ue of .03 would be
sufficient for that particular frequency. (XVI, T 566) Esposito
concluded that the DNA he identified occurs in one out of 17,000
people. (XVlI, T 565)

Def ense counsel objected to Esposito's failure to use the FB
dat abase whi ch had achi eved general acceptance in the scientific
comruni ty. (XVl, T 566-567) The court ruled that Esposito's
qualifications were sufficient, and the failure to use the FBI
dat abase went to his credibility. The court allowed the defense to

preserve the objection for the record. (XVI, T 567-568)
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Esposito repeated his training and experience in testinony
before the jury. (XVI, T 569-571) He said the PCR nethod of DNA
anal ysis is generally accepted in the scientific community, and he
foll owed the proper PCRtest procedures in this case. (XVl, T 571-
572) The court overrul ed defense counsel's renewed objection and
rul ed that Esposito was an expert. (XVI, T 572) He explained the
testing procedure. (XVlI, T 572-580) He tested a sanple of Omens
thigh tissue to determine his DNA types. (Xvl, T 580-583) He
tested a stain on the end of the bat, but was not able to obtain
any results. (XVl, T 583-585) He tested a blood stain found on
Nel son's sneakers and found the DNA types matched Onens. (XVI, T
585-587) He tested bl ood stains fromthe underwear and box knife
and found the DNA types natched Owens. (Xvl, T 587-591) He
identified and explained photos of the PCR strips used in the
tests. (XVlI, T 591-593) Esposito calculated that the probability
of finding another Caucasian with the same DNA types as Onens was
one in 17,800. (XVI, T 593)

The state's proffer addressed only the third step in the
process mandat ed by Hayes, 660 So.2d at 262, and Ramirez, 651 So.
2d at 1167, Esposito's qualifications as an expert. The proffer
was i nadequate to establish Esposito's qualifications to report
popul ati on frequency statistics because it did not denonstrate that
he had sufficient know edge of the database upon which his

cal cul ati ons were based. Murray, 692 So. 2d at 164. The state's
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proffer ignored the state's burden to prove the general acceptance
of both the DNA testing procedures used by Esposito and his
cal cul ation of population frequency statistics. Mrray, at 163;
Ram rez, at 1168.

The court erred as a matter of law in admtting Esposito's
testi nony based on the state's i nadequate proffer because the court
failed to determine first, that the testinony woul d assist the jury
in determining a fact in issue, and second, that the testinony was
based on scientific principles that were sufficiently established
to have gai ned general acceptance in the field. Hayes, at 262;
Rami rez, at 1167. The court failed to determ ne whether both the
DNA t est conducted by Esposito and his cal cul ation of the statisti-
cal probability of a match satisfied the Frye test. Brim 695 So.
2d at 270-271, Murray, at 162.

Esposito testified before the jury that the PCR net hod of DNA
testing he used is generally accepted in the scientific community.
In Murray, at 160 n. 5, this Court noted that the state's expert
told the trial court that the report of the National Research

Council, DNA Technology in Forensic Science (1992), endorsed both

t he RFLP and PCR net hods of forensic DNAtesting, while in fact the
report wthheld endorsenment of PCR nethodol ogy. The expert's
m sl eadi ng testi nony about the acceptance of the PCR nethodol ogy
was one of the reasons this Court found the state failed to carry

its burden as the proponent of the DNA evidence in that case
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Murray, at 163. In this case, no factual basis was presented to
establish Esposito's claimthat the PCR nethod of DNA testing is
general |y accept ed.

Esposito did not explain the nethods he used to cal cul ate the
one in 17,800 statistic. InBrim at 274, this court found that it
coul d not properly eval uate whether the methods used to cal cul ate
the state's popul ation frequency statistics would satisfy the Frye
test because the record failed to show conplete details of the
state's cal cul ati on net hods.

Wiile Esposito testified that his calculations used the
generally accepted FBI database, he adnmtted that one of the
figures he wused cane from a different source, a population
geneticist consulted by his supervisor. The trial court erred in
ruling that this was a matter of credibility for the jury because
the court had the sole responsibility to determ ne the genera
acceptance of the techniques and nethods used in the expert's
cal cul ati ons. Mirray, at 162-163. There was no evidence that
Esposito had any know edge about the database or other source of
the figure supplied by the geneticist, so Esposito was not shown to
be qualified to report the population frequency statistics.
Murray, at 164.

The trial court's error in admtting the DNA evidence in this
case was very simlar tothe error conmtted in Muirray. |In Mirray,

at 164, this Court concluded that the trial court erred by
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adm tting DNA evidence when the state failed to offer a qualified
expert witness or to denonstrate the reliability of the DNA
processes and cal cul ati ons. Because of the damagi ng nature of the
DNA evi dence, the error could not be considered harm ess beyond a
reasonabl e doubt. This Court reversed Miurray's convictions and
sentences and remanded for a new trial. This Court should grant
Nel son the sane relief.

Harm ess error review places the burden on the state, as the
beneficiary of the error, to denonstrate beyond a reasonabl e doubt
that the error did not contribute to the conviction or affect the

jury's verdict. State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla

1986) . The fact that the prosecutor chose to present the DNA
evidence to the jury indicates that he thought that the evidence
woul d enhance the probability of conviction and thereby affect the
jury's verdict. Esposito's testinony established that Omens' bl ood
was on Nelson's sneakers and the box cutter razor used to cut
Onen's throat. The testinony was harnful to the defense because it
provided a scientific basis to link Nelson to Omens' nurder and
served to corroborate Nelson's confessions. Under these circum
stances, the error in admtting the DNA evidence cannot be found
harm ess beyond a reasonable doubt. This Court nust reverse

Nel son's convi ctions and sentences and renmand for a new trial.
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| SSUE 1|1
THE TRI AL COURT VI OLATED APPELLANT" S
RI GHT TO CONFRONTATI ON BY ADM TTI NG
EVIDENCE OF H' S NONTESTI FYI NG CO
DEFENDANT' S OQUT OF COURT STATEMENTS.

Def ense counsel filed a pretrial notion in limne to exclude
testinmony by Msty Porth and Tina Porth regarding Keith Brennan's
adm ssions or confessions. (Il, R 32-33) At a pretrial notion
hearing the court deferred ruling on the notion so it could review
the Porths' statements and depositions. (v, R 390-391, 400)
Def ense counsel filed a second notion in limne to exclude the
testinmony of Msty and Tina Porth, asserting that it was constitu-
tionally inpermssible to admt a confession by Keith Brennan
agai nst Nel son because t he def ense coul d not cross-exam ne Brennan,
and that the witnesses could not separate what Nel son said from
what Brennan said. (1V, R 403-404) At a pretrial notion hearing
the state argued that Brennan's statements were nade in Nelson's
presence and were adm ssi bl e as adm ssions by silence. (VI, R477-
482) The court denied the notion without prejudice. (VI, R 483,
513) Defense counsel renewed all pretrial notions at trial. (XV,
T 12; XV, T 309)

M sty Porth testified that while Nelson drove up the inter-
state, she asked where Owens was or what had happened. (XVI, T
466) Nel son and Brennan di d not respond. Later they said they had
$90. M sty agai n asked what happened, and they said just inagine.
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Def ense counsel objected, unless Msty could clarify who said what.
The prosecutor responded they were both in the presence. The court
overrul ed the objection. (XVlI, T 467)

M sty testified that when they were at the notel, she asked
Nel son and Brennan what was going on. The court overrul ed defense
counsel's renewed objection. (XVI, T 469) Msty testified that
she kept asking what happened. Nel son asked Brennan if he was
going to tell them Brennan said Nel son beat Ovens with a basebal
bat, they tied his hands up and slit his throat. They said it
happened behind Mariner H gh School, and they left Owens there.
(XVl, T 469-470) Nelson and Brennan told Msty and Tina to cl ean
the bl ood off their shoes in the sink. (XVI, T 471)

In New Jersey, Msty and Tina called their grandnother who
arranged for their uncle to come and get them Wen Msty and Tina
tol d Nel son and Brennan, they said this was between us, nobody el se
was to know. (XVl, T 474) Brennan said he had brothers. The
court overrul ed defense counsel's objection to what Brennan sai d.
M sty testified that Brennan said he had brothers, if anything
happened, sonebody would know. (XVI, T 475)

Tina Porth testified that while they were driving to Daytona,
(XVl, T 498-499) M sty asked what happened. The court overrul ed
def ense counsel's renewed objection. (XVlI, T 500) Tina testified
that Msty asked if they beat up Onens or killed him Nelson told

Brennan to answer. Brennan said, "well, we killed him" (XVI, T
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500) At the hotel, Tina and M sty asked Nel son what happened.
(XVl, T 501) Nelson said they had to wait till Brennan got out of
the shower. When Brennan got out, Nelson told Brennan that Tina
and M sty wanted to know what was going on. They both explained
that they asked Onens to drive themto a back road where they had
to nmeet sonebody to pick up noney. Wen they got there, they got
out of the car to have a cigarette. They asked Ovens to get out a
few tinmes, but he kept getting back into his car. They put a
scratch in the bunper of the car because they knew that this would
get him out. When he got out and |leaned down to |ook at the
scratch, they hit himw th a baseball bat. Owens ran and said he
woul d make up a story, to just take the car. Nelson said it would
not be believed. (XVI, T 502) Nelson chased hi mand beat himw th
the bat until he was unconscious. (XVlI, T 502-503) Nelson told
Brennan to slit his throat, and Brennan did. They tied his hands
and feet together and put him behind a bush. They said it took
pl ace on a back road near Mariner H gh School. They said they had
to do it or they would be caught. (XVlI, T 503) Tina testified
t hat Nel son and Brennan j oked about stealing cars in the past. The
court overrul ed defense counsel's hearsay and rel evancy objecti on.
(XVI, T 508)

The court erred by admtting Msty and Tina Porth's testinony
regarding Brennan's out of court statenents against Nelson,

including the statenments which the Porths attributed to both
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Brennan and Nel son because they could not separate what Brennan
said fromwhat Nelson said. Because Brennan did not testify, the
adm ssion of his out of court statenents violated Nelson's
constitutional right to confront and cross-exan ne the w tnesses
agai nst him which is guaranteed under the Confrontation Cl ause of
the Sixth Amendnent, and applies to the states through the
Fourteenth Amendnent. See Cruz v. New York, 481 U S. 186, 189

(1987); Pointer v. Texas, 380 U S. 400 (1965); U. S. Const. anmends.

VI and Xl V.

I n general, the admi ssion of a nontestifying codefendant's
confession inplicating the defendant in their joint trial violates
the Confrontation Clause, even if the jury is instructed not to

consider it against the defendant, Bruton v. United States, 391

UsS 123, 126, 137 (1968), and even if the defendant's own
confession is admtted against him Cruz, at 193. This Court has
held that the Bruton rule applies when the defendant and
codefendant are tried separately, as in this case. Nel son v.

State, 490 So. 2d 32, 34 (1986); Hall v. State, 381 So. 2d 683, 687

(1979).
Conf essi ons by acconplices which incrimnate defendants are

presunptively unreliable. Lee v. Illinois, 476 U S. 530, 541

1986) . However, a nontestifying codefendant's confession
incrimnating the defendant may be directly adm ssi bl e agai nst the

defendant, see Cruz, at 193, if it falls within a firnmly rooted
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hearsay exception or if its reliability is supported by a show ng
of particul arized guarantees of trustworthiness. See Lee, at 543;

Ohio v. Roberts, 448 U. S. 56, 66 (1980); Franqui v. State, 22 Fla.

L. Wekly S373, S375 (Fla. June 26, 1997). Particul arized
guarantees of trustworthiness nmust be drawn fromthe totality of
the circunstances surrounding the making of the statenent which
render the declarant particularly worthy of belief, and not from

t he presence of corroborating evidence. ldaho v. Wight, 497 U S

805, 819-820 (1990); Franqui, at S375. Therefore, the defendant's
conf essi on cannot be considered in determ ni ng whether there were
sufficient indicia of reliability to admt the codefendant's
statenent as substantive evidence of the defendant's guilt. [d.
The prosecutor's assertion that Brennan's statenents were
adm ssi bl e agai nst Nel son as adm ssions by silence because Nel son
was present when they were nade was insufficient to establish their
adm ssibility under the Confrontation Clause. First, the state did
not show, and the trial court did not determ ne, whether the
statenents satisfied the criteria for this hearsay exception
"[ NNo general hearsay exception exists for statenments nade in the

presence of a defendant.” J.J.H v. State, 651 So. 2d 1239, 1241

(Fla. 5th DCA 1995); see 8§ 90.803, Fla. Stat. (1995). In Privett
v. State, 417 So. 2d 805, 807 (Fla. 5th DCA 1982), the district

court explained that the adm ssions by silence rule has been
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incorporated into the Evidence Code as section 90.803 (18)(b),

Fl orida Statutes, which provides:

The provision of s. 90.802 to the contrary
notw t hstanding, the followi ng are not inad-

m ssible as evidence, even though the
declarant is available as a w tness:
* * *
(18) ADM SSIONS. -- A statenment that is

of fered against a party and is:

(b) A statenent of which the party has
mani f est ed an adoption or belief inits truth;

In Privett, at 806, the court ruled that the circunstances and

nature of the statenent nust be considered to determnm ne whet her the

person's silence constitutes an adm ssion. The court |isted

several factors to be considered in naking this determ nation

1. The statenent nust have been heard by the
party claimed to have acqui esced.
2. The statenent nust have been under st ood by

him

3. The subject natter of the statenent is
wi thin the know edge of the person
4. There were no physical or enotional inped-

iments to

t he person respondi ng.

5. The personal make-up of the speaker or his
relationship to the party or event are not
such as to nmake it unreasonable to expect a

deni al .
6. The statenent itself nust be such as
would, if untrue, call for a denial under the

ci rcunst ances.

These criteria were

in this case.

not addressed by the state or the trial court

Second, even if Brennan's statements were adni ssi bl e under the

adopti ve adm ssi on exception to the hearsay rule, the state did not

show, and the tria

court did not determ ne, whether this was a
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firmy rooted hearsay exception which would satisfy the require-
ments of the Confrontation Cause. Third, the state did not show,
and the trial court did not determ ne, whether there were particu-
| ari zed guarantees of trustworthiness which would satisfy the
requi renents of the Confrontation C ause.

In Farina v. State, 679 So. 2d 1151 (Fla. 1996), Anthony

Farina was convicted and sentenced to death for the nurder of a
Taco Bel |l enpl oyee shot by Ant hony's brother Jeffery Farina during
a robbery. The two brothers were jointly tried. The court
admtted tape recorded conversations between the brothers which
occurred on two occasions while they were in custody in the back
seat of a police car and discussed the crines. On appeal, Anthony
argued that the adm ssion of Jeffery's statenents violated his
right to confront and cross-exan ne w tnesses under Bruton. This
Court found that

t he circunmstances surrounding Jeffery's taped
conversations had sufficient "indicia of
reliability" to rebut the presunption of
unreliability that normally attaches to such
hearsay evidence. . . . First, neither brother
had an incentive to shift blame during these
conversations as these were not statenents or
confessions to the police. These were di scus-
si ons between two brothers sitting in the back
seat of a police car; neither was aware that
the conversations were being recorded. Sec-
ond, Anthony was present and confronting
Jeffrey face-to-face throughout the conversa-
tions. Ant hony coul d have taken issue with
Jeffrey's statenents at any point, but instead
either tacitly agreed with Jeffery's state-
ments or actively discussed details of the
crine.
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Id., at 1157.

Nel son's case is significantly different fromFarina. First,
t he conversations of the Farina brothers were recorded, so there
was an accurate record of what was said and by whom while in the
present case Tina Porth could not clearly separate what Brennan
said fromwhat Nel son said, attributing nost of the description of
the crines to what "they" said. (XVl, T 502-503) Second, the
Farina brothers, wunaware that their conversations were being
recorded, thought that they were privately discussing the crines
they had conmtted and had no reason to fear that their statenments
could be used against them In contrast, Nelson and Brennan
di scussed their crimes with the Porth sisters, who could and did
report the conversations to the police and testify against themin
court. Nel son was initially reluctant to answer the girls’
guestions, telling Brennan to answer M sty's questions when they
were in the car (XVlI T 500) and telling the girls to wait until
Brennan got out of the shower when they were in the notel. (XVI,
T 501-502) Brennan may very well have been notivated to shift the
bl ane by enphasi zing Nelson's role while mnimzing his own. For
exanple, Msty testified that Nel son asked Brennan if he was goi ng
to tell the girls what happened, then Brennan said Nel son beat
Onens with a baseball bat, they tied his hands up, and they slit
his throat. (XVI T 470) On the other hand, Tina testified that

after they had described how the nurder occurred, Nel son bragged
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t hat he had done nore than Keith because it nade himfeel big that
he did it. (Xvl, T 503-504) Thus, the present case does not
provi de the necessary particul ari zed guarant ees of trustworthiness
required for adm ssion of Brennan's statenents under the Confronta-
tion C ause.

The court's error in admtting Brennan's statenents in
violation of Nelson's right to confront and cross-exam ne the
W tnesses against himis subject to constitutional harn ess error
review, which places the burden on the state, as the beneficiary of
the error, to denonstrate beyond a reasonabl e doubt that the error
did not contribute to the conviction or affect the jury's verdict.

Chapman v. California, 386 US. 18, 23-24 (1965); State v.

D Guilio, 491 So. 2d 1129, 1135 (Fla. 1986). In Cruz, at 193-194,
the Supreme Court ruled that the defendant's confession may be
considered in assessing whether a violation of the Confrontation
Cl ause was harmnl ess.

In Franqui, at S376, this Court found the error in admtting
a codefendant's statenment inplicating the defendant to be harnl ess
because the codefendant's statenment mrrored the defendant's
confession in many respects. However, Franqui was wongly decided

in light of Cruz. See Franqui, at S379-S380 (Anstead, J.,

concurring in part and dissenting in part). In Cruz, the Suprene
Court expl ai ned,

A codefendant's confession will be relatively
harmess if the incrimnating story it tells
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is different from that which the defendant
hinmself is alleged to have told, but enor-
nmously damaging if it confirms, in all essen-
tial respects, the defendant's all eged confes-
si on. . : . In such circunstances a
codef endant's confession that corroborates the
def endant's confession significantly harns t he
defendant's case .

Id., at 192. Moreover, the Court observed,
It seens to us illogical, and therefore con-
trary to common sense and good judgnent, to
bel i eve that codefendant confessions are |ess
likely to be taken into account by the jury
the nore they are corroborated by the defen-
dant's own admi ssions; or that they are |ess
likely to be harnful when they confirm the
validity of the defendant's alleged confes-
si on.

ld., at 193.

Inthis case, the Porth sisters' testinony regardi ng Brennan's
statenents corroborated Nel son's confessions to the i nvestigators.
(Xvil, T 642-670, 707-746) M sty testified that Brennan said
Nel son beat Onens with a baseball bat, they tied his hands up, and
they slit his throat. (XVI, T 470) Tina testified that Brennan
said, "we killed him" (XVI T 500) Tina further testified that
both Brennan and Nel son gave a step by step account of how the
mur der occurred, wthout separating what Brennan said from what
Nel son sai d. (Xvl, T 502-503) This account substantially
paral | el ed Nel son's conf essi ons.

Because Brennan's statenents corroborated Nelson's confes-
sions, the adm ssion of Brennan's statenments was significantly
harnful to Nelson's defense, and the jury was |likely to have taken
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theminto account in reaching its verdict. See Cruz, at 192-193.

Thus, the court's error in admtting Brennan's statenments in
vi ol ation of the Confrontation Cl ause requires reversal of Nelson's

convictions and remand for a new trial.
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| SSUE | 1|
THE TRI AL COURT VI OLATED THE ElI GHTH
AVENDVENT BY FAI LI NG TO WEI GH APPEL-
LANT' S H STORY OF ALCOHOL AND DRUG
ABUSE AS A M Tl GATI NG FACTOR
The United States Suprenme Court has repeatedly held that under
the Eighth Amendnent "in capital cases, the sentencer nmay not

refuse to consider or be precluded from considering any rel evant

mtigating evidence." Hitchcock v. Dugger, 481 U S. 393, 394

(1987); Skipper v. South Carolina, 476 U.S. 1, 2 (1986); Eddings v.

&l ahoma, 455 U. S, 104, 113-14 (1982). This constitutional
requi renent is not satisfied solely by all ow ng the presentation of
mtigating evidence. The sentencer is required to "listen" to the
evidence and to give it sone weight in determining the appropriate
sentence. Eddings, 455 U S. at 113-14 & n. 10.

Thus, in Canpbell v. State, 571 So. 2d 415, 419 (Fla. 1990),

this Court rul ed:

When addressing mtigating circunstances,
the sentencing court nust expressly evaluate
inits witten order each mtigating circum
stance proposed by the defendant to determ ne
whether it is supported by the evidence and
whet her, in the case of nonstatutory factors,
it istruly of a mtigating nature. [Footnote
omtted.]

In Nibert v. State, 574 So. 2d 1059, 1062 (Fla. 1990), this Court

rul ed that "when a reasonabl e quantum of conpetent, uncontroverted
evi dence of amtigating circunstance is presented, the trial court
must find that the mtigating circunstance has been proved."
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Accord Morgan v. State, 639 So. 2d 6, 13 (Fla. 1994); Knowl es v.

State, 632 So. 2d 62, 67 (Fla. 1993). The court nust accord sone
wei ght to the mtigating circunstances found to be present. Dailey
v. State, 594 So. 2d 254, 259 (Fla. 1992).

In this case, Nelson testified that he began using drugs when
he nmoved to Florida. He used marijuana, ruffies, al cohol, ecstasy,
acid, and nushroons. He also huffed gas. (XVIII, T 802) He was
sent to Sout hwest Florida Addiction Services (SWAS) for a total of
15 nonths to receive help with his drug addiction. (XVIIIl, T 802-
803, 831, 834-835) However, Nelson also testified that he was not
under the influence of alcohol or drugs on March 10. (XVIII, T
839) Dr. Merin testified that Nelson used al cohol and a w de
variety of drugs at an early age and spent 15 nonths in the SWAS
treatnment center. (X, R 789-790, 799-800) The presentence
investigation report (PSI) stated that Nelson said he used
marijuana, ruffinal, ecstacy, beer, nmalt |iquor, and vodka on a
regul ar basis; he experinmented wi th huffing gasoline, cocai ne, LSD,
and crack; and he received counseling through HRS, SWAS, and the
Eckerd Youth Devel opnent Center. (SR 6) At the sentencing
hearing, the court stated that it had received the PSI. (X1, R
1072) None of this evidence of Nelson's history of alcohol and
drug abuse was refuted by the state.

The trial court did not find Nelson's history of alcohol and

drug abuse to be a mtigating circunstance in the sentencing order.
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(XI'l, R 1090-1094; A 3-7) The court's only consideration of this
history occurred in the paragraph finding that there was no
evi dence of the statutory mitigating circunstance of extrene duress
or substantial dom nation of another person:?

Dr. Merin testified as to the Defendant's
dysfunctional famly and its history of nental
illness and alcohol and drug abuse. The
Def endant hinself related a personal history
of al cohol, drug as well as sex abuse by his
step-father. There was no evidence that the
Def endant was under extrene duress or under
the substantial dom nation of another person
at the time of this offense. This statutory
mtigating circunstance does not exist.

(XI'l, R1092; A5) But Nelson's history of al cohol and drug abuse
did not pertainto the statutory mtigating circunstance of extrene
duress or substantial dom nation of another person.

Nel son's history of alcohol and drug abuse was rel evant and
shoul d have been considered as a nonstatutory mtigating circum

st ance. Lawrence v. State, 691 So. 2d 1068, 1076 (Fla. 1997)

(history of drug and al cohol abuse); Robinson v. State, 684 So. 2d

175, 179 (Fla. 1996) (history of drug abuse); Besaraba v. State,

656 So. 2d 441, 447 (Fla. 1995) (history of alcohol and drug
abuse). It would also be relevant for consideration under the new
statutory mtigating ci rcunst ance provi ded by section
921.141(6)(h), Florida Statutes (1996 Supp.): "The existence of

any other factors in the defendant's background that would mtigate

2§ 921.141(6)(e), Fla. Stat. (1995).
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agai nst inposition of the death penalty.” The court instructed the
jury on this new statutory mtigator on request of the defense.
(X, R 707-710, 732-733; XlI, R 922)

In Lucas v. State, 568 So. 2d 18, 24 (Fla. 1990), this Court

st at ed,

Because nonstatutory mtigating evidence is so
i ndi vi dualized, the defense nust share the
burden and identify for the court the specific
nonstatutory mtigating circunstances it 1is
trying to establish.

Accord Consalvo v. State, 22 Fla. L. Wekly S494, S498 (Fla. Cct.

3, 1996). Wiile defense counsel failed to specifically identify
Nel son's history of al cohol and drug abuse as a separate nmitigating
circunstance in his sentencing nmenorandum he did raise substance
abuse and al cohol abuse in paragraphs 6 and 8 concerni ng enoti onal
handi caps and turnmoil. (X, R 1010-1011) He al so raised al cohol
and drug abuse as a mitigating factor in his closing argunent to
the jury. (XI, R 906, 911)

Even if defense counsel could be faulted for failing to
clearly informthe court that Nel son's history of al cohol and drug
abuse was a nonstatutory mtigating factor to be considered, the
court had an i ndependent obligation to consider the evidence which

established this mtigating circunstance. In Farr v. State, 621

So. 2d 1368 (Fla. 1993), the defendant wai ved the presentation of
mtigating evidence and urged the court to sentence himto death.

The trial court failed to consider evidence of mtigating circum
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stances contained in a presentence report and a psychiatric report.
This Court held,
[Mitigating evidence nust be considered and

wei ghed when cont ai ned anywhere in the record,
to the extent that it is believable and

uncontroverted. . . . That requirenent applies
with no less force. . . even if the defendant
asks the court not to consider mtigating
evi dence.

Id., at 1369. Accord Robinson v. State, 684 So. 2d at 177.

The trial court's failure to find and weigh the proven
mtigating circunstance of Nelson's history of alcohol and drug

abuse violated the Ei ghth Arendnment as construed in Eddings v.

&l ahoma. Because the error concerns the weighing of aggravating
and mtigating circunmstances in a capital case, this Court mnust
determ ne whether the error contributed to the death sentence.

Sochor v. Florida, 504 U S. 527, 539-540 (1992). 1In the absence of

a showi ng of harnmless error by the state, the failure to consider
evi dence of nonstatutory mitigating circunstances renders the death

sentence invalid. H tchcock v. Dugger, 481 U.S. at 399.

In Lawrence v. State, this Court found that the failure to

consider the mtigating factor of the defendant's history of drug
and al cohol abuse was harnl ess because the mtigator woul d not have
of fset three aggravators that were properly found. [d., 691 So. 2d
at 1076. In the present case, the trial court also found three
aggravating factors, but appellant contends in Issues IV and V,

infra, that the evidence did not support the findings of the CCP
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and HAC aggravators. Also, this case involves substantially nore

mtigating factors than were found in Livingston. The trial court

found and wei ghed the statutory mtigating circunstance of Nelson's
age of 18, as well as fifteen nonstatutory factors specifically
identified by the defense. (X, R 1008-1013; XIl, R 1092-0194; A
5-7) The inclusion of Nelson's history of al cohol and drug abuse
anong the mtigating factors should change the balance in the
wei ghing of the aggravating and mtigating circunstances, espe-
cially if this Court strikes the CCP and/or HAC aggravating

factors. In Farr v. State, 621 So. 2d at 1370, and in Robi nson v.

State, 684 So. 2d at 180, this Court found that the error in not
considering all the available mtigating evidence required the
death sentence to be vacated and the case remanded for a new
penal ty phase hearing, despite the presence of four valid aggravat -
ing factors in Farr and three aggravating factors in Robinson

Simlarly, this Court should vacate the death sentence in this case

and remand for a new penalty phase hearing.
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| SSUE |V
THE TRI AL COURT VI OLATED THE ElI GHTH
AVENDVENT BY WEIGHI NG THE COLD
CALCULATED, AND PREMEDI TATED AGGRA-
VATI NG Cl RCUMSTANCE BECAUSE THERE
WAS A PRETENSE OF JUSTI FI CATI ON AND
NO CAREFUL PLAN.

The weighing of an invalid aggravating circunstance in
reaching the decision to inpose a death sentence violates the
Ei ght h Amendnent to the United States Constitution. Sochor .
Fl orida, 504 U.S. 527, 532 (1992). An aggravating circunstance is
invalid if it is not supported by the evidence. [d., at 539.

I n closing argunent to the jury and his sentenci ng menor andum
def ense counsel argued that the cold, cal cul ated, and preneditated
(CCP) aggravating factor® did not apply because there was a
pretense of noral or |legal justification due to Nelson's enotional
suffering, sexual abuse by his stepfather, abandonnment by his
not her, and the rape the Porth girl. (XI, R 908, 915, 1004)

The trial court found that the CCP factor was proved beyond a
reasonabl e doubt because,

The Defendant in this case made a plan in
advance and lured the victimto the scene of
his nurder. The Defendant testified |ive and
by video taped confession that he calnly
di scussed with his Co-Defendant nethods by

whi ch they mght entice the victimout of his
car so they could kill him

3§ 921.141(5)(i), Fla. Stat. (1995).
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The Defendant hit the victim then chased him
down and conti nued the beating. The Def endant
t hen stopped and di scussed with t he Co- Def en-
dant the victims offer to give themwhat they
want ed and nake up a story in return for his
life. Both decided the victimnust die. The
victimwas cut at the throat with a box cut-
ter, bound, and dragged into the brush where
he was beaten sone nore and finally left to
di e.

These actions were the product of calm and
cool reflection and were not pronpted by
enotional frenzy, panic or a fit of rage.

The death of Thomas Omens was the result of a
careful plan nmade well in advance of the
comm ssion of the offense thus indicating a
hei ght ened state of preneditation.

Since these facts were all admtted by the
Def endant and the evidence fully supports his
adm ssion, the aggravating factor that the
capital felony for which the Defendant is to
be sentenced was commtted in a cold and
cal cul at ed and preneditated manner w t hout any
pretense of noral or legal justification has
been proved beyond a reasonabl e doubt.

(X1, R 1090; A 3)
In Jackson v. State, 648 So. 2d 85, 89 (Fla. 1994), this Court

expl ai ned that there are four el enents which nmust be proved for the
CCP aggravating factor to apply:

Thus, in order to find the CCP aggravat -
ing factor under our case law, the jury nust
determ ne that the killing was the product of
cool and calm reflection and not an act
pronpted by enotional frenzy, panic, or a fit
of rage (cold), Richardson [v. State, 604 So.
2d 1107, 1109 (Fla. 1992)]; and that the
defendant had a careful plan or prearranged
design to commt nurder before the fatal
incident (calculated), Rogers [v. State, 511
So. 2d 526, 533 (Fla. 1987), cert. denied, 484
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U S 1020 (1988)]; and that the defendant
exhi bited heightened preneditation (prenedi-
tated), 1d.; and that the defendant had no
pretense of noral or legal justification.
Banda v. State, 536 So. 2d 221, 224-25 (Fla.
1988), cert. denied, 489 U. S. 1087, 109 S. C.
1548, 103 L. Ed. 2d 852 (1989).

See also Wlls v. State, 641 So. 2d 381, 387-388 (Fla. 1994), cert.

denied, 115 S. C. 943, 130 L. Ed. 2d 887 (1995).
In Banda v. State, 536 So. 2d at 225, this Court defined a

pretense of noral or |legal justification as "any claimof justifi-
cation or excuse that, although insufficient to reduce the degree
of hom ci de, neverthel ess rebuts the ot herw se cold and cal cul ati ng
nature of the homcide." 1In this case, Tina Porth testified that
about two weeks before March 10, she and M sty went to Nelson's
house, where Owens offered to let Tina use the phone in his car.
(Xvl, T 511) Owmens drove to a back road, parked on a field, and
forced Tina to engage in oral sex before he woul d take her back to
Nel son's house. Tina told Msty about this when they got hone.
Nel son knew about the incident. (XVI, T 512)

M sty Porth testified that Tina told her Ovens had forced her
to engage in oral sex. M sty told Nelson about this the sane
night. Later, she heard Nel son and Onens argui ng about it. (X,
T 479, 481) Nelson told her that Oanens denied it, and Nel son and
Ownens continued to do things together |ike normal friends. (XVI,

T 481-482) At the hotel, M sty asked i f what happened had anyt hi ng
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to do with her sister. Nelson and Brennan sai d probably or maybe.
(XVI, T 480-481)

Nel son testified that one night they were watching TV when
Onens took Tina to use the phone. Wen they returned, Tina was
crying. Tina talked to Msty, then they told Nelson that Owens
forced Tina to perform oral sex. This made Nel son very nmad.
(Xvil, T 805-806) Nel son also testified that his stepfather
nol ested him by performng oral sex on himtw or three tinmes a
week. |If Nelson refused, Percifield used his nother against him
refused to buy things he needed, or hit him This continued for
two or three years. (XVIII, T 800-801) On the norning of March
10, Percifield approached Nel son about sex, but Nelson told himit
was not going to happen anynore. They went tothe Circle Kto talk
to Nel son's nother. She got mad, told Nelson to give her his house
key, and kicked himout. (XVIII, T 809-810) Wen Nelson hit Oaens
with the bat, he was thinking about how rmuch he hated Percifield.
Al'l he could see was Percifield s face, and that was what he was
SW ngi ng at. Nel son felt Percifield and Omens were nuch alike
because they both watched pornographic videos and used weaker
people to commt sexual acts. (Xvill, T 806, 811, 827)

Dr. Merin also testified that Nel son was very angry on t he day
of the offense because his nother told himto | eave honme after he

resisted his stepfather's sexual advance. (X, R 792-793)
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Wiile this evidence of Owens' sexual m sconduct with Tina
Porth, Nel son's anger about that incident, Nel son's anger about the
sexual abuse by his stepfather, and Nelson's anger because his
not her threw him out of the house did not legally justify the
mur der of Owens, it did provide a pretense of justification which
rebutted the otherw se cold and cal cul ated nature of the of fense as
requi red by Banda, 536 So. 2d at 225. It also negated the "col d"
el enent of the CCP factor required under Jackson, 648 So. 2d at 89,
because the killing was not the product of cool and calmreflec-

tion, but an act pronpted by enotional frenzy, panic, or a fit of

rage. In Cannady v. State, 620 So. 2d 165, 170 (Fla. 1993), this
Court found that the CCP factor did not apply when the defendant
nmur dered the nman he bel i eved had raped his wife two nonths earlier
because the nurder was not cold, although it may have been
cal cul at ed.

Al so, the calculation elenment of CCP required by Jackson, at
89, was not proved beyond a reasonabl e doubt because Nel son di d not
carefully plan to nmurder Onens. Nelson admitted to the investiga-
tors that he and Brennan planned to kill Owens, take his car and
nmoney, and go to New Jersey. (Xvil, T 646, 707-708, 743, 745)
However, Nel son expl ained that he did not think it was a real plan,
nor that they would really do it, because he and Brennan nmade pl ans
to run away or conmt illegal acts, which they never carried out,

while they were in the SWAS drug rehabilitation program Nel son
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t hought the plan to kill Owmens was a fantasy or a joke until it
happened. (XVII, T 643-645; Xvill, T 808, 810-811, 830-832, 842-
843)

Because there was a pretense of justification and Nelson did
not carefully plan to kill Owmens, the trial court violated the
Ei ghth  Anendnent by weighing the factually unsupported CCP
aggravating factor. This error requires this Court to reweigh the
valid aggravating and mtigating factors or to conduct harmn ess

error review. Sochor v. Florida, 504 U S. at 532, 539-40.

Constitutional harm ess error review places the burden on the
state, as the beneficiary of the error, to denonstrate beyond a
reasonabl e doubt that the error did not contribute to the convic-

tion. Chapman v. California, 386 U S. 18, 23-24 (1965); State v.

DiGuilio, 491 So. 2d 1129, 1135 (Fla. 1986). 1In a case involving
the weighing of an invalid aggravating circunstance, this Court
nmust determne that the error did not contribute to the death
sentence to find that the error was harnl ess beyond a reasonabl e
doubt. Sochor, at 540.

In Bonifay v. State, 626 So. 2d 1310, 1313 (Fla. 1993), this

Court held that it could not determne what effect the error in
finding the factually unsupported HAC factor had in the sentencing
process where the factor was extensively argued to the jury. This
Court vacated the death sentence and directed that a new sentenci ng

proceeding be held with a new jury enpanel ed. Simlarly, the
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prosecut or extensively argued the factually unsupported CCP factor
to Nelson's jury and pl ayed four m nutes of excerpts fromNelson's
recorded statenents to support his argunment. (X, R 868-870, 881-
888; XI, R 902) Therefore, this Court nust vacate Nel son's death
sentence with directions to hold a new sentencing proceeding with

a newWy enpaneled jury.
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| SSUE V

THE TRI AL COURT VI OLATED THE EI GHTH
AMENDMENT BY WEI GHI NG THE HEI NOUS,
ATROCI QUS, OR CRUEL AGGRAVATI NG
Cl RCUMSTANCE BECAUSE THE EVI DENCE
DD NOTI' ESTABLI SH THAT APPELLANT
| NTENDED TO CAUSE THE VI CTI M UNNEC-
ESSARY AND PROLONGED SUFFERI NG

The weighing of an invalid aggravating circunstance in
reaching the decision to inpose a death sentence violates the
Ei ght h Amendnent to the United States Constitution. Sochor .
Fl orida, 504 U.S. 527, 532 (1992). An aggravating circunstance is
invalid if it is not supported by the evidence. 1[d., at 539.

The trial court found that the heinous, atrocious, or cruel
aggravating circunstance* was proved beyond a reasonabl e doubt in
t hi s case because,

The victimin this case was |ured under false
pretenses to a renote section of Cape Coral

Lee County, Florida, ostensibly for the pur-
pose of nmeeting a friend. The facts show t hat
t he Defendant and Co-Defendant knew that the
victim kept a baseball bat in his car. They
formul ated a plan to get the victi mout of the
car by informing himthat there was a cut in
the rear bunper. Wen the victimgot out to
| ook, the Defendant hit the victimwth the
netal baseball bat. The facts show that the
Def endant hit the victim twice before the
victimtried to run away. The Defendant then
chased the victimdown and struck hi m agai n.
Wile on the ground the victim asked the
Def endant not to hit himany nore and told him
to take the car and anything el se he wanted.
The Defendant repeatedly told the victimto

4§ 921.141(5)(h), Fla. Stat. (1995).
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"shut up." The victimthen offered to nake up
a story and let the Defendant and the Co-
Def endant take everything in return for his
life. The Defendant then beat the victim
agai n to knock hi munconsci ous so that the Co-
Def endant could slit the victims throat, the
victim cried out that he was not out yet
wher eupon the Defendant hit the victim again
with the bat. After the victims throat was
cut, the evidence shows that he was still
alive and the Defendant then hit the victimat
| east four nore tines. This ordeal |asted
over an undeterm ned period of time where the
victim suffered nultiple blows to the head.
The evidence shows he was conscious and was
aware of his inpending doom when he asked to
be knocked out before his throat was to be
cut. This nmurder was a consciencel ess, piti-
| ess crime which was unnecessarily torturous
to the victim Since these facts were admt-
ted by the Defendant and the facts fully
support his adm ssion, the aggravating factor
that this nurder was especially heinous,
atrocious, or cruel has been proved beyond a
reasonabl e doubt .

(XI'l, R 1089; A 2)

Def ense counsel argued in his sentencing nmenorandumthat the
HAC aggravating factor did not apply because Nel son intended to
knock Owmens wunconscious to avoid the infliction of pain and
consci ous suffering. (X, R 1002-1003) He argued to the jury that
HAC di d not apply because Nelson did not intend to inflict pain or
to be cruel. (X, R 905-906) The state relied upon Hitchcock v.

State, 578 So. 2d 685 (Fla. 1990), vacated, 112 S. C. 3020, 120 L.
Ed. 2d 892 (1992), to support the finding of this factor. (X, R
1029-1030) In Hitchcock, this Court upheld the trial court's

finding of HAC where the defendant stated that he continued to
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choke and hit the victimuntil she |ost consci ousness. ld., at
692-693. This Court expl ai ned,

That Hitchcock m ght not have neant the
killing to be unnecessarily torturous does not
mean that it actually was not unnecessarily
torturous and, therefore, not heinous, atro-
cious, or cruel. This aggravator pertains
nore to the victinm s perception of the circum
stances than to the perpetrator's.

ld., at 692.
Hi t chcock appears to have been overruled by three cases in
which this Court reversed HAC findi ngs because of the absence of

proof that the defendant "intended to cause the victi munnecessary

and prolonged suffering." Kearse v. State, 662 So. 2d 677, 686
(Fla. 1995); Stein v. State, 632 So. 2d 1361, 1367 (Fla.), cert.

denied, 115 S. C. 111, 130 L. Ed. 2d 58 (1994); Bonifay v. State,

626 So. 2d 1310, 1313 (Fla. 1993).

Simlarly, the evidence in the present case does not establish
beyond a reasonable doubt that Nelson intended to cause Oaens
unnecessary and prolonged suffering. In his March 25, 1995,
statenent, Nelson said the plan was for himto hit and knock out
Owens, then Brennan was supposed to finish him because Nel son said
he could not kill anyone. (XVII, T 655) In his April 2, 1995,
statenent, Nelson said Brennan told himto knock out Omnens and he
woul d finish him Nel son stepped on Omens' arm Ownens rolled over,
and Nelson hit himin the face with the bat. Nelson told Brennan

he was out and to do what he had to do. Brennan started to cut

81



TABLE COF Cl TATI ONS (conti nued)

him but Omens said he was not knocked out. Nelson hit hi magain.
(XVIl, T 732) These statenents indicate that Nelson's intent was
to knock out Oaens with the bat before Brennan killed him thus
preventing the infliction of unnecessary and prol onged suffering.

In the absence of proof beyond a reasonabl e doubt that Nel son
intended to inflict unnecessary and prol onged suffering, the trial

court erred by finding the HAC factor. Kearse; Stein; Bonifay.

Under the Ei ghth Anendnent, the trial court's error in weighing a
factual ly unsupported aggravating factor requires this Court to
rewei gh the valid aggravating and mtigating factors or to conduct
harm ess error review. Sochor, 504 U. S. at 532, 539-540.
Constitutional harm ess error review places the burden on the
state, as the beneficiary of the error, to denonstrate beyond a
reasonabl e doubt that the error did not contribute to the convic-

tion. Chapman v. California, 386 U S. 18, 23-24 (1965); State v.

D GQuilio, 491 So. 2d 1129, 1135 (Fla. 1986). 1In a case involving
the weighing of an invalid aggravating circunstance, this Court
nmust determne that the error did not contribute to the death
sentence to find that the error was harm ess beyond a reasonabl e
doubt. Sochor, at 540.

In Bonifay, this Court held that it could not determ ne what
effect the error in finding the factually unsupported HAC factor
had in the sentencing process where the factor was extensively

argued to the jury. This Court vacated the death sentence and
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directed that a new sentencing proceeding be held with a new jury
enpaneled. 1d., 626 So. 2d at 1313. Simlarly, the prosecutor
extensively argued the factual | y unsupported HAC factor to Nel son's
jury and played six to seven mnutes of excerpts from Nelson's
recorded statenents to support his argunment. (X, R 870-871, 888-
889; XI, R 893-902) Therefore, this Court nust vacate Nelson's
death sentence with directions to hold a new sent enci ng proceedi ng

with a newy enpaneled jury.
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| SSUE VI

THE TRI AL COURT VI OLATED THE EI GHTH
AMENDMENT BY G VING A VAGUE JURY
| NSTRUCTI ON ON THE HEI NOUS, ATRO
Cl QUS, OR CRUEL AGGRAVATI NG FACTOR

I n Espinosa v. Florida, 505 U.S. 1079, 112 S. C. 2926, 120 L.

Ed. 2d 854 (1992), the Suprene Court ruled that the forner standard
jury instruction on the heinous, atrocious, or cruel (HAC
aggravating circunmstance, which sinply recited the | anguage of the
statute, 8 921.141(5)(h), Fla. Stat. (1989), was unconstitutionally
vague. The court explained that the weighing of an invalid
aggravating circunstance violates the Eighth Amendnent. 1d., 120
L. Ed. 2d at 858. An aggravating circunstance is invalid if it is
so vague that it |eaves the sentencer w thout sufficient guidance
for determ ning the presence or absence of the factor. 1d. Wen
the jury is instructed that it may consi der such a vague aggravat -
ing circunstance, it nust be presunmed that the jury found and
wei ghed an invalid circunstance. 1d., at 858-59. Because t he
sentencing judge is required to give great weight to the jury's
sentenci ng recommendation, the court then indirectly weighs an
invalid circunstance. 1d., at 859. The result of this process is
error because it creates the potential for arbitrariness in
i nposi ng the death penalty. 1d.

In the present case, defense counsel objected to the standard

jury instruction on the HAC aggravati ng circunstance as unconstitu-
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tionally vague and submtted a witten requested instruction which
changed the wording of the last sentence of the instruction to
st at e:

The aggravating circunstance that the
fel ony was especially heinous, atrocious and
cruel applies only where the actual commi ssion
of the capital felony was acconplished by such
additional acts as to set the crine apart from
the the norm of first degree murders -- the
conscienceless or pitiless crime which is
unnecessarily torturous to the victim

(I'X, R 684; X, R 697-698) The court denied the request. (X, R
699- 700)
The court instructed the jury:

Two, the crinme for which the defendant is
to be sentenced was especially heinous, atro-
ci ous or cruel.

Hei nous nmeans extrenely w cked or shock-
ingly evil.

Atroci ous neans outrageously w cked and
vil e.

Cruel neans designed to inflict a high
degree of pain with utter indifference to or
even enjoynent of the suffering of others.

The kind of crine intended to be included
as hei nous, atrocious or cruel is one acconpa-
nied by additional abilities [sic] that show
that the crime was conscienceless or pitiless
and was unnecessarily torturous to the victim

(XI, R 919)

This was the instruction approved in Hall v. State, 614 So. 2d

473, 478 (Fla.), cert. denied, 114 S. C. 109, 126 L. Ed. 2d 74

(1993), on the ground that it adequately defines the ternms of the
factor. Appellant respectfully disagrees and requests this Court
to reconsi der the vagueness of the HAC instruction.
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The first sentence of this instruction sinply recites the

statutory | anguage, "especially heinous, atrocious or cruel,” from
section 921.141(5)(h), Florida Statutes (1989). In the absence of
a sufficient limting construction, the statutory |anguage is
unconstitutionally vague and overbroad and violates the Eighth

Amendnent. Espinosa; Maynard v. Cartwight, 486 U S. 356 (1988);

U.S. Const. anend. VIII. The sentences which define the statutory
terms use the sane definitions held unconstitutionally vague and

overbroad in Shell v. Mssissippi, 498 U S. 1 (1990). Thus, the

constitutionality of the instructi on depends upon whet her the final
sentence provides sufficient guidance to the sentencer.

In Proffitt v. Florida, 428 U. S. 242 (1976), the Supreme Court

found that the HAC aggravator provided adequate guidance to the

sent encer because this Court's opinion in State v. D xon, 283 So.

2d 1, 9 (Fla. 1973), cert. denied, 416 U S. 943 (1974), construed

HAC to apply only to a "conscienceless or pitiless crime which is

unnecessarily torturous to the victim" Sochor v. Florida, 504

U S. 527, 536 (1992).

Cases decided after Proffitt call into question the adequacy
of the Dixon limting construction of HAC. The Suprene Court has
ruled that a State's capital sentencing schenme nust genuinely
narrow t he class of defendants eligible for the death penalty, and
a statutory aggravating circunstance nust provide a principled

basis for the sentencer to distinguish those who deserve capital
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puni shment from t hose who do not. Arave v. Creech, 113 S.

1534, 123 L. Ed. 2d 188, 200 (1993). "If the sentencer fairly
coul d conclude that an aggravating circunstance applies to every
defendant eligible for the death penalty, the circunstance is
constitutionally infirm" 1d.

Thus, the term"pitiless” is unconstitutionally vague because
the jury m ght conclude that every first-degree nurder is pitiless.
Id., 123 L. Ed. 2d at 201. The term "consci encel ess" suffers from
the sane defect; all first-degree nurders can be seen as con-
sci encel ess. "Unnecessarily torturous” m ght al so be construed by
the jury as applying to all first-degree nurders because any pain
or suffering felt by the victimis plainly unnecessary. Moreover,
the phrase "the kind of crine intended to be included” does not
limt the jury's consideration of the HAC factor solely to
unnecessarily torturous nurders, but inplies that such nmurders are
nmerely an exanple of the type of crine to which HAC appli es.

Furthernore, this Court has been appl yi ng a narrower construc-
tion of HAC than the D xon construction, requiring proof that the
def endant "intended to cause the victimunnecessary and prol onged

suffering.” Kearse v. State, 662 So. 2d 677, 686 (Fla. 1995);

Stein v. State, 632 So. 2d 1361, 1367 (Fla.), cert. denied, 115 S

Ct. 111, 130 L. Ed. 2d 58 (1994); Bonifay v. State, 626 So. 2d 1310

(Fla. 1993). This limting construction has not been incorporated

into the HAC jury instruction. The point of Espinosa is that the
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jury must be informed of the limting construction of an ot herw se
vague aggravating circunstance, and failure to do so renders the
sentencing process arbitrary and unreliable. For exanple, in

Jackson v. State, 648 So. 2d 85, 88-90 (Fla. 1994), this Court

ruled that the standard cold, calculated, and preneditated (CCP)
jury instruction, which sinply repeated the |anguage of the
statute, was unconstitutionally vague because it did not informthe
jury of the limting construction this Court had given the CCP
factor.

The court's error in giving a vague instruction on the HAC
aggravating ci rcunst ance was harnful because of the |likelihood that
it affected the jury's sentencing reconmendation. "[While a jury
islikely to disregard an aggravating factor upon which it has been
properly instructed but which is unsupported by the evidence, the
jury is "unlikely to disregard a theory flawed in law.'" Jackson

v. State, 648 So. 2d at 90, quoting, Sochor v. Florida, 504 U. S. at

538. "[When the sentencing body is told to weigh an invalid
factor in its decision, a reviewing court may not assune it would
have made no difference if the thunb had been renoved fromdeath's

side of the scale.” Stringer v. Black, 503 U S 222, 232 (1992).

I n Jackson, this Court found that the trial court's error in giving
a vague jury instruction on the cold, calculated, and preneditated
aggravating circunstance required reversal for a new sentencing

proceedi ng before a newy enpaneled jury. 1d., at 90.
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This court has held that the use of an unconstitutionally
vague instruction on HAC is harm ess error when the facts of the
case establish the presence of the factor under any definition of

the ternms and beyond a reasonabl e doubt. Thonpson v. State, 619

So. 2d 261, 267 (Fla.), cert. denied, 114 S. Ct. 445, 126 L. Ed. 2d

378 (1993). This is not such a case. As argued in Issue |V,
supra, the evidence was insufficient to establish beyond a
reasonabl e doubt that Nelson intended to cause Omens unnecessary
and prolonged suffering and, therefore, did not support the HAC

factor as construed in Kearse, Stein, and Bonifay.

Under these circunstances, the failure to adequately inform
the jury of what they nust find to apply HAC underm ned the
reliability of the jury's sentencing recomrendation, created an
unacceptable risk of arbitrariness in inposing the death penalty,
and could not have been harm ess beyond a reasonabl e doubt. See

Jackson v. State, 648 So. 2d at 90. The death sentence nust be

vacated, and this case nust be renmanded to the trial court for a

new sent enci ng proceedi ng before a new jury.
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| SSUE VI |
THE DEATH SENTENCE | MPCSED IN THI' S
CASE | S DI SPROPORTI ONATE
This Court conducts proportionality review of every death
sentence to prevent the i nposition of unusual puni shnment prohibited
by Article I, section 17 of the Florida Constitution. Kraner v.

State, 619 So. 2d 274, 277 (Fla. 1993); Tillman v. State, 591 So.

2d 167, 169 (Fla. 1991). Because death is a uniquely irrevocable
penal ty, death sentences require nore intensive judicial scrutiny
than | esser penalties. Tillman, at 169. "Wile the exi stence and
nunber of aggravating or mtigating factors do not in thensel ves
prohibit or require a finding that death is nonproportional,” this
Court is "required to weigh the nature and quality of those factors
as conpared with other simlar reported death appeal s.” Kraner, at
277. Application of the death penalty is reserved "only for the
nost aggravated and least mtigated nurders.” Id., at 278;

Fitzpatrick v. State, 527 So. 2d 809, 811 (Fla. 1988); State v.

D xon, 283 So. 2d 1, 7 (Fla. 1973), cert. denied, 416 U S. 943

(1974).

Joshua Nel son's case i s not anong t he nost aggravat ed nur ders.
Al though the trial court found three aggravating circunstances,
(XI'l, R1088-1090; A 1-3) appellant's argunent that the CCP and HAC
factors were not supported by the evidence is presented in |ssues

IV and V, supra. Assumi ng this Court agrees with appellant's
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argunents, the death sentence is supported by only one valid
aggravating factor, the murder was comm tted during the comm ssion
of a robbery.?

In Songer v. State, 544 So. 2d 1010 (Fla. 1989), this Court

hel d that the death sentence was di sproporti onate because the only
aggravating circunmstance was outwei ghed by the mtigating circum
stances. The Court expl ai ned,

Long ago we stressed that the death
penalty was to be reserved for the | east
mtigated and nost aggravated nurders. .

. W have in the past affirned deat h
sentences that were supported by only one
aggravating factor, . . . but those cases
involved either nothing or very little in
mtigation.

Id., at 1011 (citations omtted); accord Besaraba v. State, 656 So.

2d 441, 446-47 (Fla. 1995); dark v. State, 609 So. 2d 513, 516

(Fla. 1992).

Under the Songer standard, the death sentence is dispropor-
tionate for Nelson because the only valid aggravating factor,
murder commtted during a robbery, was outwei ghed by substanti al
mtigating factors. Mdreover, even if this Court rejects appel-
lant's argunents that the CCP and HAC aggravati ng factors were not
proved, death is disproportionate because this case is not anpng

the |l east mtigated cases.

5§ 921.141(5)(d), Fla. Stat. (1995).
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The trial court gave great weight to the statutory mtigating
circunstance of Nelson's age of 18 at the tine of the offense.®
(XI'l, R 1092; A 5) This mtigator was further supported by Dr.
Merin's testinony that Nel son had the enotional maturity of a 12 to
13 year old. (X, R783) The court gave substantial weight to the
nonstatutory mtigating factor that Nel son gave detail ed statenents
confessing to the murder. (XII, R 1093; A 6)

The court gave noderate weight to the mtigating factor of
Nel son's dysfunctional famly background, which included an
al coholic father, parental abuse and negl ect, sexual abuse by his
stepfather, and a famly history of nental illness. (X, R 1093-
1094; A 6-7) Dr. Merin testified that Nel son canme froma narkedly
dysfunctional famly and never had the opportunity to | earn proper
rul es, howto process information, deal with discipline, and handl e
problenms. (X, R 784-785, 806) His fam |y behaved as gypsies. (X
R 785) Hi s father had bizarre concepts of life, lived in box or a
tent, withdrew from society, and had a famly history of schizo-
phrenia. (X, R 785-786, 802, 804) It was likely that Nel son had
| at ent genes of a nental disorder which energed whil e he was under
hei ght ened stress and while he was incarcerated. He had auditory
hal | uci nati ons which went away with nedication. (X R 784, 786,
802, 804, 806-807) He never |earned order, organization, struc-

ture, or responsibility. (X, R 786) H s father was an al coholic

6§ 921.141(6)(g), Fla. Stat. (1995).
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who abused his nmother. (X, R 787, 803) H s nother hit his father
with a frying pan. (X, R803) Hi s stepfather abused hi msexually.
(X, R 787-788) Because Nelson was neglected as a child, he
gravitated towards |aw breakers, drug users, and al cohol users.
(X, R 789) Supporting evidence of Nelson's dysfunctional famly
background was provided by the testinony of his father, (X, R 808-
814) his half-sister, (X, R 814-819), and three of his aunts, (X
R 821-828) as well as letters to the court from his aunts, his
hal f-sister, and her father. (X1, R 1027, 1051-1067)

The court gave sonme weight to the mtigating factors that
Nel son offered to plead guilty in exchange for a life sentence and
Dr. Merin testified that Nelson could be rehabilitated. (X1, R
1094; A 7) The court considered, but gave little weight to the
defense claimthat the death was caused by the codefendant. (XII
R 1092-1093; A 5-6) The court also gave little weight to the
absence of violence in Nelson's extensive prior crimnal record as
ajuvenile. (XIl, R1094; A7) The court gave noderate weight to
its consideration of whether the death penalty was proportional.
(XI'l, R 1094; A7) Also, as argued in Issue Ill, supra, the court
erred by failing to consider and wei gh Nel son's history of al cohol
and drug abuse. (X, R 789-790, 799-800; Xvill, T 802-803, 831
834-835; SR 6)

Nel son's case is conparable to several prior cases involving

murders commtted during the course of another violent felony in
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which this Court found that the death sentence was di sproportion-

ate. In Robertson v. State, 22 Fla. L. Wekly S404 (Fla. July 3,

1997), this Court found two valid aggravating factors, nurder
commtted during a burglary and HAC, but concl uded that death was
di sproportionate because of the mtigating factors, defendant's age
of 19, inpaired capacity due to drug and al cohol abuse, an abused
and deprived chil dhood, a history of nmental illness, and borderline
intelligence.

In Terry v. State, 668 So. 2d 954 (Fla. 1996), this Court

found the death sentence was di sproportionate where there were two
aggravating circunstances, a contenporaneous conviction as a
princi pal to an aggravated assault and nurder committed during the
course of an arned robbery for pecuniary gain. The trial court
rejected the defendant's age of 21 and proposed nonstatutory
mtigating circunstances. The mitigating circunstances proposed by
the defendant were enotional and devel opnental deprivation in
adol escence, poverty, the defendant was a good fam |y man, and the
ci rcunstances of the crine did not set it apart from the norm of
ot her nurders.

In Sinclair v. State, 657 So. 2d 1138 (Fla. 1995), this Court

found the death sentence disproportionate where the nurder was
commtted during the course of a robbery. The mtigating factors

were the defendant's cooperation with the police, dull norma
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intelligence, being raised without a father or any positive role
nodel , and enotional disturbance.

I n Thonpson v. State, 647 So. 2d 824 (Fla. 1994), this Court

struck three invalid aggravating factors, CCP, witness elim nation,
and under sentence of inprisonnent. This Court found the death
sentence disproportionate where the only wvalid aggravating
ci rcunmstance was nmurder commtted during the course of a robbery
and the mtigating circunstances were the absence of violent
propensities before the nurder, honorabl e di scharge fromthe Navy,
gai nful enploynent, being raised in the church, rudinentary
artistic skills, and good prison behavi or.

In MKinney v. State, 579 So. 2d 80 (Fla. 1991), this Court

found that the HAC and CCP aggravators were not supported by the
record. This Court held that the death sentence was di sproportion-
ate where the only valid aggravating factor was nmurder commtted in
the course of a robbery and the mtigating factors were no
significant history of prior crimnal activity, nmental deficien-
cies, and a history of al cohol and drug abuse.

In conparison with Robertson, Terry, Sinclair, Thonpson, and

McKi nney, the death sentence i nposed in this case is disproportion-
ate. This Court should vacate the death sentence and renmand this

case for resentencing to life.
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CONCLUSI ON

Appel l ant respectfully requests this Honorable Court to
reverse the judgnments and sentences and remand this case for

appropriate relief in the trial court.
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