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SUMVARY OF THE ARGUMENT

Appel lant’ s first claimis that DNA evi dence i dentifying bl ood
found on Nel son’s clothing as belonging to the victim Tonmy Oaens
was inproperly admtted. It is the state’'s position that the
evi dence was properly adm tted, the adm ssion was harnm ess and many
of the clains presented on appeal concerning the adm ssion of this
evidence are procedurally barred as these argunents were not
presented to the court bel ow.

Appel I ant next objects to the introduction of out of court
statenents nmade by Keith Brennan in the presence of Joshua Nel son
and M sty and Tina Porth. These statenents were introduced through
the testinony of the Porth girls. Both girls testified that both
Brennan and Nel son were present when they were told by Brennan and
Nel son about the facts surroundi ng the death of Tormy Onens. It is
the state’s position that the adm ssion of these statenents was
within the trial court’s discretion and appellant has failed to
show an abuse of that discretion. Furthernore, in light of
appel lant’s confession and the physical evidence, appellant has
failed to show prejudicial error.

As his third claim of error, Nelson clains that the trial
court abused his discretion in failing to consider and find his
hi story of al cohol and drug abuse as a mtigating factor. It is
the state’s position that the factor now being urged as mtigating

was not presented to the court below. Therefore, this claimis



procedural ly barred. Furthernore, a reviewof the order shows that
the trial court sufficiently conplied with the procedures set forth

by this Court in Canpbell v. State, 571 So.2d 415 (Fla. 1990), and

Rogers v. State, 511 So.2d 526 (Fla.), cert. denied, 484 U. S. 1020,

108 S.Ct. 733, 98 L.Ed.2d 681 (1988).

Appel | ant next contends that the trial court erred in finding
t he murder was cold, cal culated, and preneditated because he had a
pretense of justification and there was no careful plan. It is the
state’s position that the evidence supports finding the nurder to
have been conmitted in a cold, cal cul ated, and preneditated manner
with no pretense of noral or legal justification.

Appel l ant asserts that the trial court erred in finding
hei nous, atrocious or cruel aggravating factor and, therefore
wei ghed an invalid factor in violation of the Ei ghth Arendnent to
the United States Constitution. It is the state’s position that
the finding is well supported by the evidence and within the trial
court’s discretion.

Appel l ant’ s chal l enge to the hei nous, atrocious or cruel jury
instruction is wthout nerit. The jury was given the full
i nstruction on hei nous, atrocious or cruel now contained in Florida
Standard Jury lInstructions in crimnal cases. This Court has
consistently rejected clains that the statute or the new jury

instructions are unconstitutionally vague.



Areviewof the facts established in the instant case clearly
denonstrates the proportionality of the death sentence i nposed.
Tomry Omens’ nmurder was the result a totally unprovoked attack by
Joshua Nel son, for no better reason than Nel son wanted his friend
Tomry Omens’ car. This murder was the result of a cold, calcul ated
plan carried out in a heinous manner. Accordingly, the state
urges this Honorable Court to find that the sentence i nposed in the

i nstant case was properly inposed.



ARGUMENT

| SSUE |
VWHETHER THE TRI AL COURT FAILED TO PROPERLY
DETERM NE THE ADM SSI BI LI TY OF TESTI MONY BY
STATE' S DNA EXPERT.

At trial the state presented FDLE crine |aboratory analyst
Darrien Esposito as an expert in serology and DNA anal ysis. After
a proffer and qualification by the court as an expert, Esposito
testified that the DNA from a blood stain found on Nelson's
sneakers, his underwear and a box knife all matched the victim
Tomry Onens’ DNA

Appel l ant now contends that the evidence was inproperly
admtted for the following reasons: 1) the state's proffer

addressed only the third step in process mandated by this Court in

Hayes v. State, 660 So.2d 257 (Fla. 1995), and Ramrez v. State,

651 So.2d 1164 (Fla. 1995); 2) the state failed to establish
Esposito’s qualifications toreport popul ati on frequency statistics
because Esposito did not denonstrate sufficient know edge of the
dat abase upon which his calculations were based; 3) the court
failed to determine that the testinmony would assist the jury in
determining a fact in issue or that the testinony was based on
scientific principles that were sufficiently established to have
gai ned general acceptance in the field; and 4) the court failed to

determ ne whet her both the DNA test conducted by Esposito and his



calculation of the statistical probability of a match satisfied the
Frye test.

Initially, the state asserts that section 924.051, Florida
Statutes (Supp. 1996), which was created by the Crim nal Appea
Ref orm Act of 1996 (ch. 96-248, § 4, at 954, Laws of Fla.) applies.
Section 924.051 becane effective on July 1, 1996. Appellant was
not tried until Septenber 16-19, 1996 and was not sentenced until
Novenber 27, 1996. (XIV/ T 1,7; X1/ R 1070) The statute provides
that the party challenging the judgnent or order of the trial court
has the burden of denonstrating that a prejudicial error occurred
inthe trial court and precludes review unless a prejudicial error
is alleged and is properly preserved or, if not properly preserved,

woul d constitute fundamental error. Amrendnents to the Florida

Rul es of Appellate Procedure, 685 So.2d 773 (Fla. 1996) (on reh'g).

"Prejudicial error” is defined in the statute as an error in the
trial court that harnfully affected the judgnent or sentence. It
is the state’s position that Nelsonis not entitled to relief as he
has failed to denonstrate that a prejudicial error occurred in the
trial court and that the claimwas properly preserved or, if not
properly preserved, would constitute fundanental error.
Furthernore, it is the state’s contention that under any
harm ess error standard, a review of the evidence clearly shows

that any possible error resulting from the adm ssion of the DNA



evidence in the instant case was harnl ess. The evi dence presented
at trial included Nelson on videotape at the scene of the crine
confessing to the nurder. Nelson wal ked the detectives through the
crime scene and denonstrated how he conmitted the nurder.* In his
confessi on Nel son showed the officers how he repeatedly beat Tommy
Onens with a baseball bat and how Keith Brennan hacked at Owens’
body with the box cutting knife. Nelson adnmtted chasing Owens,
tying himup and rejecting Onens’ pleas to take the car and spare
his life. (XVII\ T 723, 725-26, 732, 734-36) Nelson also took the
officers to the enpty ot on a canal where he and Brennan di sposed
of the bat. (XVII/ T 748) He told themthat he and Brennan had
gone to a car wash where they took off their pants and put themin
the trash can. (XVI1/ T 751) He al so expl ai ned that they had | ost
t he bl oodi ed underwear and the box cutting knife between the car
wash and the lot. (XVII/ 751-752)

Furt her, even defense counsel conceded that the DNA evi dence
was cunul ative to matters presented i n the confession. (I11/R 98)
Additionally, the state presented the testinony of Msty and Tina
Porth who testified that Nel son and Brennan adm tted beati ng Oanens

with a baseball bat, tying his hands and slitting his throat.

This tape was played for the jury and is transcribed on the
record. (XVII/ T 705, State’s Exhibit 18) An audi otape was al so
made of this confession and was i ntroduced to suppl enent the audio
on the videotape. (XVII/ T 704, State’s Exhibit 21)

6



(XVI/ T 471) They also testified that Nel son and Brennan tol d t hem
to clean the blood off their shoes in the sink. (XVI/ T 471)

The evidence is further rendered harm ess by Nel son’s defense
at trial. At trial, Nelson admtted that he and Keith Brennan
commtted the nurder but clained that it was second degree not
first degree nmurder. (XV/ T 332) Consistent with this defense,
Nel son testified at trial that he repeatedly beat Omens with the
basebal | bat. (XVIlI1/ T 811) Since his own defense was consi stent
with himhaving the victims blood on him there is no reasonabl e
probability that the adm ssion of the DNA evidence adversely
effected the outcone of the trial.

In support of his claimof harnful error, appellant argues
that the “fact that the prosecutor chose to present the DNA
evi dence i ndi cates he thought that the evidence would enhance the
probability of conviction and thereby affect the jury’ s verdict.”
(Initial Brief of Appellant, pg. 49) Nelson also contends that the
evi dence was harnful because it provided a scientific link to
Onens’ nurder and corroborated Nel son’s confessions. First, if the
mere presentation of evidence was the test for harnful error then
no evidentiary error could ever be harmess. oviously, this is
not the state of the law. This argunent is |ikew se underm ned by
Nel son’s defense at trial. Further, as previously noted, Nelson’s

conf essi on was corroborated by the condition and | ocati on of Oaens’



body, the testinmony of the Porth girls and Nel son’s possessi on of
Ownens’ car.

As for the harnfulness of Esposito’'s testinony that he
consulted a geneticist to supplenent the generally accepted
dat abase, Esposito explained that in applying the test results to
the generally accepted statistical database, one of the genes was
given a factor of .000. (XVI/ T 566) As the use of .000 was too
i ndi vi dual i zi ng, he consulted a geneticist who advised himto use
.03 instead of 0. (XVI/ T 566) In other words, instead of saying
there were zero odds of finding anyone else with this particular
gene and, therefore, it could only be Omens’ bl ood, the genetici st
added Onens’ gene into the pool and doubl ed the pool. This nethod
allowed for a finding that the odds were 1 in 300 of finding
sonmeone with the particular gene. (XVI/ T 566) Thus, rather than
resulting in harmto Nelson, the change in the database factor
worked to Nel son’s benefit.

Furthernore, even though the trial court agreed that defense
counsel could challenge this finding on cross-exan nati on, defense
counsel declined to explore this area in front of the jury.? |If
trial counsel truly believed that the evidence was not the result

of the proper use of statistics or that Esposito was not qualified

2 Despite the court’s approving the expense for the defense to hire
their own DNA expert, said expert was not presented at trial
(rrr/ R 99)



to testify as an expert in the field, then the statistical basis
and/or his qualifications could have been attacked on cross-
exam nati on

Further, the state submts that this claimwas not properly
preserved for appeal. Prior to trial Nelson filed a Mtion in
Limne seeking to prohibit the state from using the research
generated by M. Esposito. In the pretrial notion Nelson clained
it was too prejudicial and that the opinion did not satisfy
general ly accepted scientific standards. (lI1/ R73) Subsequently,
at a pretrial hearing, Nelson was given the funds to hire a DNA
expert. (Il11/ R 99-102) Based on the appoi ntnment of an expert,
def ense counsel asked the court to continue the notion in |limne
hearing on the DNA until he could offer his own expert to rebut the
state’s expert. The court denied the notion in |imne wthout
prejudice to refile prior to trial. (I'v/ R 388-90) Al t hough
def ense counsel “renewed all pretrial notions” at trial, he does
not all ege, and the record does not show, that the notion in |imne
was ever refil ed. (XIv/ T 12; Xv/ T 309) In fact, the record
shows that the proffer of M. Esposito’'s qualifications as a DNA
expert was the result of an offer by the state. Upon the state’s
offer of a proffer, defense counsel stated that “we would like to
chal l enge his credentials.” (XVI/ T 484) He did not assert, as he

has here, that the court should conduct a Frye hearing. The state



submits that the failure to reassert the request for Frye
determ nation after the court denied the notion in |imne wthout
prejudice to refile after consulting with the defense DNA expert
constitutes a waiver and precludes review (bj ections nust be
specific and contenporaneous and nust sufficiently apprise the
trial court of the basis of the objection. The generalized
objection made in the instant case was not sufficient to preserve
the cl ai m now bei ng presented.

In support of its contention that the objection was not
sufficient, the state directs this Court’s attention to the
foll ow ng col | oquy:

BY MR STEVENS: (Cont’Q)

Q And t he data base whi ch you used, do
you know if it’s been generally recognized and
accepted in the scientific comunity?

A To my know edge, it has.

Q But you didn’'t actually use it; you
made a change in it?

A | used the data base, however, one
of the figures which the data base reports is
reported as .000. And in that instance, if |
used .000, that would give ne a frequency of
0.

I n ot her words, the odds of a random
person matching that type, if | wuse that
figure, would be 0, and that would be a little
bit too individualizing.

So to be nore conservative, |
consul ted ny supervisor, who then consulted a
popul ati on geneticist who determ ned that a
value of .03 or 3 percent instead of 0 for
that particul ar frequency woul d be sufficient.

MR. STEVENS: That’'s the problem we
have, Judge. He didn't use the data base.

V5. LABODA: Your Honor, if | can ask a
coupl e questi ons.

10



THE COURT: Just wait a second. It’s
not a big deal. It goes to credibility. His
qualifications are sufficient. Are you
objecting to his qualifications?

MR. STEVENS: We're objecting to the
data base that he didn’t use.

THE COURT: kay.

MR. STEVENS: I n other words, the whole
t hi ng depends on --

THE COURT: And you're asking ne to do

what ?

MR. STEVENS: To not allow himto
testify because he didn’t followthe data base
whi ch has achi eved general acceptance in the
scientific comunity.

(XVI/ T 566-567) (enphasi

s added)

In Jordan v. State, 694 So.2d 708 (Fla. 1997), this Court

found a simlar claim waived in the absence of a specific and

cont enpor aneous obj ecti on:

Court

We note that this profile evidence should have
been tested for general acceptance within the
relevant scientific community. See Frye v.
United States, 293 F. 1013 (D.C.Cr.1923). It
is this type of new or novel scientific
profil e evidence for which the saf eguards of a
Frye test are needed in order to guarantee
reliability. The defense did not, however,
specifically object on Frye grounds, |eaving
this issue unpreserved. See Hadden v. State,
690 So.2d 573 (Fla.1997).

Id. at 708, 717

Simlarly, in Hadden v. State, 690 So.2d 573 (Fla. 1

held that “it is only upon proper objection that

scientific evidence offered is unreliable that a tri al

make

this determ nation. Unl ess the party against

evidence is being offered nakes this specific objection,

11

997), this
t he novel
court nust
whom t he

the trial



court will not have commtted error in admtting the evidence.”

This Court further noted that in d endening v. State, 536 So.2d 212

(Fla.), cert. denied, 492 U.S. 907, 109 S.Ct. 3219, 106 L. Ed. 2d 569

(1989), where the defendant objected to an expert wtness
testifying as to her opinion about whether the alleged victim had
been sexual |y abused on the basis that the question called for an
opinion on the ultimate issue in the case and that the w tness was
not conpetent to make this conclusion and not on the basis that the
testimony was scientifically unreliable, that the clai mwas wai ved.
This Court stated, “As the defendant did not nake a Frye objecti on,
the only basis upon which the trial court could rule on this
evidence was the relevancy standard for expert testinony as
outlined in the evidence code. Accordingly, this was the only
basis for the appellate court to rule on the evidence.” Hadden at
690 So.2d 580.

Except for the challenge to Esposito’s credentials and his
failure torely solely on the accepted database for one of the six
factors, there was no request for a Frye hearing or a challenge to
the PCR nethod and its general scientific acceptance. Accordingly,
this claimis not only harmess, but it is also barred as Nel son
has not sufficiently preserved the claimfor appeal.

Even if this claimwas properly before this Court, the state
mai ntains that the trial court’s review of Esposito’s credentials

as well as the scientific principles used in reaching his

12



conclusion was in accordance with the standards set forth in

Ramrez v. State, 651 So.2d 1164 (Fla. 1995), and Hayes v. State,

660 So.2d 257 (Fla. 1995).

In the instant case, Esposito testified that he had been with
the Florida Departnent of Law Enforcenent for four years, that he
had conpl eted over a year’s training in DNA anal ysis and serol ogy
and attended several workshops in serology and DNA anal ysis,
specifically wwth regard to pol ynerase chai n reacti on (PCR) net hods
and DQA-1 testing. (XVI/ T 562) He testified that he used the PCR
method in the instant case, that he had perfornmed the PCR test
approxi mately 1000 ti nes, and that he had previously been qualified
as an expert in serology and DNA anal ysis. (XVI/ T 563-64)
Esposito testified that the PCR nethod was accepted in the
scientific community as being valid. (Xvi/ T 572) Esposito
expl ained that the PCR test was developed in the early to md -
eighties, so it has been around for 10 to 15 years. (XVI/ T 576)
He al so gave an expl anation of how the results were forrmulated in
the i nstant case. He expl ai ned how he separated out six genes to
test and what quality control nethods were used to prevent
contam nation of those genes. (XVI/ T 574-5) Those six genes are
t hem conpared to genes taken fromthe known source to determ ne a
match. If any of the genes were different it would result in an
exclusion of that particular individual. (XVI/ T 575) He further

expl ai ned:

13



Q | have what’s marked here as State’s
Exhi bit Number 27 for identification. Could
you pl ease explain what that is and how it was
used in this case.

A This is just a general breakdown of
the PCR nmethod which I utilize to anal yze DNA
And the specific tests which | utilize the PCR
met hod are called the poly marker plus CPA-1
test. This happens to be the old nunber. But
again, the tests which | run are called poly
mar ker and DQA-1, and that’s utilizing the PCR
nmet hod.

This PCR nethod can be split into
three main segnents. The first segnent is the
DNA extraction, and that’s where | actually
have to take a cutting of the stain and pl ace
it into small tubes, and then | need to
extract the DNA or separate the DNA from the
rest of the conponents of the stain.

Once | 've done that, | carry it into
t he second phase of the PCR process, which is
the DNA anplification. And all that sinple is
i's maki ng copy upon copy of those six specific
areas of DNA which I'’minterested in typing.

That’ s done in an instrunent called
t hernof | ector (Phonetic). And again, it just
makes copy after copy. And as it’s making
those copies, it tags it wth a substance
which allows ne to identify exactly what type
of DNA | made all those copies of, and that’s

shown in the third segnent. PCR process,
which is the DNA typing segnents.
Q Do you have another overhead that

woul d assist you in regard to the specific
tests that you used beyond the PCR?

A Yes, | do.

Q |’m now showing you what’'s been
mar ked as State’s Exhi bi t 28 for
i dentification.

A Okay. This is a representation of
the final end result or the end product of the
poly marker test. These are nylon strips

which are split up into the five areas of DNA
whi ch are associated with these poly narker
strips.

And before any of ny sanple DNA is
added, they're blank, with the exception of
the witing to designate the five different
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genes and the different types which can occur
wi thin each of those five genes.

So this is what it would | ook |ike
before the addition of ny sanple. And then
after the addition of ny sanple and | run it
t hrough the typing phase of the process, you
get these dots to appear. And where these
dots appear correspond to specific types
wi thin each of these five genes.

For exanple, inthis first one, this

gene is LDLR, and if you -- | don’t know if
you can see it. It’s kind of fuzzy, but
there’s an A and a B here. And those are the
two different -- they’'re called alios

(Phonetic), but they're two different formns
whi ch t hat gene can take.

In this instance, you see that the B
dot is it up but the Adot is not. And there
are two portions to each person’s type with
each of these five genes. One portion cones
froman individual’s nother, the DNA fromthe
not her, the other portion conmes from the DNA
of that individual’'s father. So in this case,
we’'ve only got the B dot lit up, therefore
that individual received a Balio or B portion
from its nother and a B portion from its
father, and it’s typed would therefore be a
BB.

This second one, however, has both
the A and the B dot lit up and, therefore
that individual received an A fromeither its
not her or father and B fromthe other parent.
And its type would therefore be an AB. (oing
t hrough the rest of these, then this would be
a type AA a type AB, and a type BB

Q Did you al so perform anot her test,
an HLA DQA-17?
A Yes. These five are already the

poly marker test, these five genes. A sixth
gene is called a DQA-1 test.

Q l’m now showing you what’'s been
mar ked for State’s Exhi bi t 29 for
i dentification. Wuld that assist you wth

t he DQA-1?

A Yes. kay. The DQA-1 strips are
simlar to the poly nmarker strips, however,
again, we're only | ooking at one gene here as
opposed to the five on the others. And
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instead of wusing letters to designate the
types, DQA-1 uses nunbers. And the nunbers go
from1l to 4 for the major types, and then a
further breakdown or a subtyping of the 1 and
the 4 alios.

So for exanple, this is before the
addition of any of ny sanple DNA, and this
woul d be after the addition of the sanple DNA
as well as carrying through the PCR process
t hrough the typing phase. And again, we’ ve
got dots lighting up. And dependi ng on where
the dots light wup on the strips that
corresponds to specific DQA-1 types.

For exanple, this, again, it’s 1, 2,
3 and 4. W’'ve got the 1 dot lit up, and then
we’ve got the 4 dot I|it wup. So the nmjor
conponents are a 1 and a 4, and then to split
up the 1 alio, we’'ve got this dot here, which
is all sow knowthe 1.1 is present, and
then further breakdown of the 4, we’ve got the
4.1 dot |it up here.

So again, simlar to the poly
mar ker, each person’s going to have 2 segnents
to the types, one from the nother, one from

the father. In this instance the type would
be a 1.1, 4.1.
Q Thank you. M. Esposito. [|’m now

show ng you what has been marked as State’s
exhibit 25, FDLE Exhibit Nunber 8. Do you
recogni ze it?
A Yes, | do.

(XVI/ T577-580)
Accordingly, the state naintains that the trial court’s review
of Esposito’s credentials as well as the scientific principles used
i n reaching his conclusion was in accordance with the standards set

forthin Ramrez v. State, 651 So.2d 1164 (Fla. 1995), and Hayes v.

State, 660 So.2d 257 (Fla. 1995).
However, even if the lower court’s review was insufficient,

this Court has nade it clear that the standard of review in cases

16



such as this should be de novo. Brimv. State, 695 So.2d 268 (Fl a.

1997); Vargas v. State, 640 So.2d 1139, 1144 (Fla. 1994). This

means that the trial judge' s ruling will be reviewed as a matter of
| aw rat her than by an abuse-of-discretion standard. Accordingly,
an appellate court may consider any scientific material that was
not part of the trial recordin its determ nation of whether there
was general acceptance within the relevant scientific conmunity.
For exanple, inBrim this Court considered the effect the 1996 NRC
report would have on the admissibility of the State's popul ation
frequency statistics presented in that case and noted, “[d]uring
the course of Brinis appeal, the state of science has significantly
changed.” Brimat 270. Wth regard to the PCR nethod, the 1996
NRC report at 119 concl udes that PCR-based systens are ready to be
used and shoul d be used. The report also notes that the nmethod is
a generally accepted scientific nmethod that has been accepted by
courts as satisfying the Frye standard. 1996 Report, supra, at 178

The state submts that in light of the foregoing, this claim

shoul d be deni ed.
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| SSUE 1|1

VWHETHER THE TRI AL COURT VI OLATED APPELLANT S

RI GHT TO CONFRONTATI ON BY ADM TTI NG EVI DENCE

OF H'S NONTESTI FYI NG CODEFENDANT' S OUT OF

COURT STATEMENTS MADE | N APPELLANT’ S PRESENCE

Appel | ant next objects to the introduction of out of court
statenents nmade by Keith Brennan in the presence of Joshua Nel son
and M sty and Tina Porth. These statenents were introduced through
the testinony of the Porth girls. Both girls testified that both
Brennan and Nel son were present when they were told by Brennan and
Nel son about the facts surrounding the death of Tonmy Owens. The
girls further testified that Nel son was doi ng nost of the tal king.
It is the state’s position that the adm ssion of these statenents
was W thin the trial court’s discretion and appellant has failed to
show an abuse of that discretion. Furthernore, in light of
appel lant’ s confession and the physical evidence, appellant has
failed to show prejudicial error.
In general, a person's silence can constitutes adm ssible

evi dence of an adm ssion where the circunstances and nature of the
st at enent nmade by anot her in the defendant’s presence are such t hat

it would be expected that the person would protest the statenent

even if untrue. Farina v. State, 679 So.2d 1151 (Fla. 1996);

Privett v. State, 417 So.2d 805 (Fla. 5th DCA 1982); Tresvant V.

State, 396 So.2d 793, 738 (Fla. 1981). In Privett, supra, at 806,

the Court set out several factors that should be present to show

18



t hat acquiescence did in fact occur. These factors include the

fol | ow ng:

t hat :

Af ter

Siml

"1l. The statenent nust have been heard by the
party clained to have acquiesced; (2) the
statenent nust have been understood by him
(3) the subject matter of the statenent is
wi thin the know edge of the person; (4) there
were no physical or enotional inpedinents to
t he person respondi ng; (5) the personal nakeup
of the speaker or his relationship to the
party or event are not such as to nmake it

unreasonable to expect a denial; (6) the
statenent itself nust be such as would, if
untrue, cal | f or a denial under t he

ci rcunst ances. "

Id. at 806

considering the foregoing, the court in Privett, held

"I'n this case the testinony was cl ear that the
defendant Privett was present and heard
extensive discussions of bank robberies and

his participation in them No claim of
physi cal inmpedinent is raised, and the
statenents inplicating Privett in  bank
robberies certainly seem to be ones, if
untrue, that wuld <call for a denial

Clearly, an adm ssion by acqui escence can be
seen by these repeated statenents made in
Privett's presence, w thout any objection by
him and, indeed, the statenments of his own
t endi ng to show the truth of t he
conversati ons. Here, the statenents were
adm ssi bl e against Privett via 90.803(18)(b),
and were properly allowed in by the trial
court."

arly, in Farina, this Court held:

[EJ]ven if such statenents are properly
adm tted under the statenent against interest

19
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hearsay exception, they are likely to run
afoul of the Confrontation C ause. However
this does not nean that such statenents are
never adm ssi bl e. The Suprene Court also
expl ained in Lee that the presunption of
unreliability that attaches to a codefendant's
confession may be rebutted where there is a "
'showing of particularized guarantees of
trustworthiness.' " 476 U.S. at 543, 106
S.C. at 2063 (quoting Ohio v. Roberts, 448
U S 56, 66, 100 S.C. 2531, 2539, 65 L. Ed. 2d
597 (1980)).

I n Lee, the State of Illinois argued
t hat t he ci rcunst ances sur roundi ng a
codefendant's confession and the interl ocking
nature of the codefendants’ conf essi ons
rebutted the presunption of unreliability.
476 U.S. at 544-46, 106 S.Ct. at 2063-65.
Wil e recogni zing that the presunption could
be rebutted i f the codefendant’'s statenent had
sufficient "indicia of reliability," the
Suprene Court went on to find that neither of
the grounds asserted by the state net that
standard. 1d. at 546, 106 S.Ct. at 2064- 65.
First, the ~circunstances surrounding the
confession reflected the reality of the
crimnal process, nanely that partners |ose
any identity of interest and quickly becone
antagoni sts after the "jig is up." Id. at
544-45, 106 S.Ct. at 2063-64. Second, while
t he codefendants' statenents did interlock on
some of the facts, they diverged on the very
i ssues in dispute: the roles played by the

two defendants in one killing and the question
of preneditation as to the other killing. 1d.
at 546, 106 S.Ct. at 2064-65. Thus, the

Suprene Court concluded that the adm ssion of
t he codefendant's confession incul pating the
accused violated the constitutional right of
confrontation. | d. However, the Suprene
Court did not foreclose the possibility that
the error was harm ess when assessed in the
context of the entire case against the
accused. Id. at 547, 106 S.Ct. at 2065.

Based upon the cases di scussed above, we
find that the circunstances surroundi ng
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Jeffery's taped conversations had sufficient
"indicia of reliability" to rebut t he
presunption of wunreliability that normally
attaches to such hearsay evidence. Thus, the
conversations were properly admtted. First,
neither brother had an incentive to shift
bl ane during these conversations as these were
not statenments or confessions to the police.
These were discussions between two brothers
sitting in the back seat of a police car;
nei ther was aware that the conversations were
bei ng recorded. Second, Anthony was present
and confronting Jeffery face-to-face
t hroughout the conversations. Anthony could
have taken issue with Jeffery's statenents at
any point, but instead either tacitly agreed
W th Jeffery's statenents or actively
di scussed details of the crine. Thus, the
court did not err in admtting the taped
conversations between Jeffery and Anthony
Farina, and no Bruton violation occurred in
this case.

However, even if we determ ned that the
conversations should not have been admtted
because they did not neet the Confrontation
Clause reliability standards, we would find
the error harnless. As the Suprenme Court
expl ained in Cruz, the defendant's own
confession may be considered on appeal in
assessing whether any Confrontation d ause
vi ol ati on was harnmnl ess. 481 U.S. at 193-94,
107 S.C. at 1719-20.

In this case, Anthony Farina's own
incrimnating statenents were adm ssible as

adm ssions by a party-opponent. See §
90.803(18)(a), Fla.Stat. (1991). In these
statenents, Anthony recounted the crinme in
m nute detail, including which victimdied and
the specific wounds inflicted upon specific
Vi cti ms. While nost of Anthony's conments

focused on Jeffery's actions, Anthony did
admt that he tied up the victins. He al so
expressed regret that "[i]nstead of stabbing
[the victinms] in the back [I] should have
sliced their fucking throats and then put
sonething in front of the freezer door so they
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couldn't open them ... [and] cut the phone

lines." In Iight of Anthony's incul patory
statenents, even if the court had erred in
admtting Jeffery Farina's incrimnating
statenents, it would be harniess. Cruz.

679 So.2d 1156-57

More recently, this Court in Franqui v. State, 699 So.2d 1312

(Fla. 1997), while receding from Farina in part, reaffirmed that
this type of statenent is a classic “exanple of when a
codefendant’ s statenents, although inplicating the defendant, had
a particularized guarantee of trustworthiness so as to be
i ntroduced agai nst him based solely upon the circunstances under
whi ch the statenents were nmade.” |d. at 1320

Applying the six-prong test set forth in Privett it is clear
that the adm ssion of the statements was not an abuse of
di scretion. (1) The statenment nust have been heard by the party
cl ai med to have acqui esced: each witness testified that Nel son was
present when the statenents were nade and, for the nost part, |ed
t he conversations; (2) the statenent nust have been understood by
him Nelson’s participation in the crinme and the conversations
about the crine is evidence that he understood the content of sane;
(3) the subject matter of the statenment is within the know edge of
the person: again, even Nelson’s confession shows that he had
know edge of the subject matter of the statenents; (4) there were
no physical or enotional inpedinents to the person responding:
Nel son cl ains no such inpedinents; (5) the personal nmakeup of the

speaker or his relationship to the party or event are not such as

22



to make it unreasonable to expect a denial: Nelson was the ol dest
in the group and there is nothing to suggest that he was afraid to
speak up; (6) the statenent itself nust be such as would, if
untrue, call for a denial under the circunmstances: as nost of the
statenents concerned Nel son’s plans and actions with regard to the
murder, it would be expected that he woul d deny bl ane when it was
bei ng assessed. Under these circunstances, the statenents do not
constitute hearsay and were adm ssi bl e agai nst Nel son.

Assum ng, arqguendo, it was error for the trial court to admt
the testinony, error, if any, was harmless in light of the

extensi ve confession made to | aw enforcenent by Nel son.
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| SSUE 111
VWHETHER THE TRI AL COURT VI OLATED THE EI GHTH
AVENDVENT BY FAILING TO WEIGH APPELLANT' S
H STORY OF ALCOHOL AND DRUG ABUSE AS A
M TI GATI NG FACTOR.

As his third claim of error, Nelson clains that the trial
court abused his discretion in failing to consider and find his
hi story of al cohol and drug abuse as a mtigating factor. It is
the state’s position that the factor now being urged as mtigating
was not presented to the court below Therefore, this claimis
procedurally barred. Furthernore, a review of the order shows that

the trial court sufficiently conplied with the procedures set forth

by this Court t in Canpbell v. State, 571 So.2d 415 (Fla. 1990),

and Rogers v. State, 511 So.2d 526 (Fla.), cert. denied, 484 U.S.

1020, 108 S. Ct. 733, 98 L.Ed.2d 681 (1988).

I n Canpbell and Rogers this Court set forth the procedures to
be enployed with regard to the consideration of mtigating
evi dence. The trial court nust first consider whether factors
alleged in mtigation are supported by evidence and then determ ne
whet her the established facts are of a kind capable of mtigating
t he defendant's punishnent. | f such factors exist in record at
time of sentencing, the sentencer nust determ ne the weight to be
accorded a given factor and, finally, the court nust determ ne
whether they are of sufficient weight to counterbal ance any

aggravating factors.
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First, however, “because nonstatutory mtigating evidence is
so individualized, the defense nmust share the burden and identify
for the court the specific nonstatutory mtigating circunstances it

is attenpting to establish.” Lucas v. State, 568 So.2d 18 (Fl a.

1990) .

As Appel | ant concedes def ense counsel did not ask the court to
find as a nonstatutory mtigating factor that appellant had a
hi story of al cohol and drug abuse. The only argunent concerni ng

subst ance abuse was stated in his sentenci ng nenorandum as fol | ows:

6. Qutside influences and pressures
saddl ed t he Def endant Wi th enoti ona
handi caps. Clearly, this Defendant was a

product of not only substance abuse but al so
parental sexual abuse and parental abandonnment
which [eft himw thout the proper devel opnent
whi ch was necessary to teach himhow to chart
a course down the highway of Ilife.

* * *

8. The Def endant was suffering
enmotional turnoil before and at the time of
the homcide. |In addition to his own famly
troubles, it nust be renenbered that the

Def endant had been told by the Porth girl
about the abuse visited upon her by the
decedent. It is very hard to inagine the
conbi ned inpact of the various things that
were affecting the Defendant such as al coho

abuse, parental abandonnents, step parent’s
sexual abuse, confrontation, the humliation
of being abandoned by him nom and having a
friend who had forced his sexual advances upon

the sister of a girlfriend. It is obvious
fromthe 34-mnute deliberation that the jury
did not address this issue. It nust be

addressed, and it should be found to outweigh
t he aggravating factors in this case.

(XI'1/ R 1010-1011)
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Wi | e acknow edgi ng that counsel has a duty to argue those
mtigating factors it wshes the court to find, appellant contends

that this Court in Farr v. State, 621 So.2d 1368 (Fla. 1993),

inmposes a duty on trial court to consider evidence contained
anywhere in the record. The Farr lIine of cases concern the duties
pl aced on a trial court when a death eligible defendant refuses to
offer any evidence in mtigation and asks for the inposition of

death. Contra, Lawence v. State, 691 So.2d 1068 (Fla.), cert.

deni ed, 510 U.S. 833, 114 S.C. 107, 126 L.Ed.2d 73,(1993), Nelson
vigorously pursued a |ife sentence and presented evidence and
argunent in support thereof. This is not a case where the court
has to act on behalf of a death seeking defendant in order to
preclude state from adm nistering the death penalty by default.

Hanblen v. State, 527 So.2d 800 (Fla. 1988)

Furthernore, this Court has repeatedly held that “a trial
court need not expressly address each nonstatutory mtigating

factor in rejecting them Mson v. State, 438 So. 2d 374 (Fla.

1983), cert. denied, 465 U. S 1051, 104 S.C. 1330, 79 L.Ed.2d 725

(1984), and ‘[t]hat the court's findings of fact did not
specifically address appellant's evidence and argunents does not

nmean they were not considered.” Brown v. State, 473 So. 2d 1267,

1268 (Fla.), cert. denied, 474 U. S. 1038, 106 S.Ct. 607, 88 L. Ed. 2d
585 (1985).” Lucas v. State, 568 So.2d 18, 24 (Fla. 1993). Mre
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recently,

in Bonifay v. State, 680 So.2d 413 (Fla. 1996), this

Court rejected a simlar argunent stating:

The record in the instant case shows that the tri al

W find no error with the trial court's
findings as set forth in the sentencing order
regarding this mtigator. Wiile the trial
court did not specifically nention the term
"organi c brain damage," the court's di scussion
about Bonifay's attention deficit disorder
refers to Bonifay's organi c brain damage. The
trial court expressly evaluated the evidence
presented on this mtigator, thus conplying
with the requirenents of Rogers and
Canpbel | . The trial court's determ nation
regarding the establishnment and wei ght
afforded to this mtigator is supported by

compet ent, substanti al evi dence;
consequent |y, t he sent enci ng or der is
sufficient.

Boni fay at 417

court,

relying on Nelson’s sentenci ng nenorandum consi dered, anong ot her

t hi ngs,

the follow ng evidence in mtigation:

3. The Def endant acted under extrene duress
or under the substantial dom nati on of anot her
per son.

Dr. Merrin testified as to the Defendant’s
dysfunctional famly and its history of nental
illness and alcohol and drug abuse. The
Def endant hinself related a personal history
of al cohol, drug as well as sex abuse by his
step-father. There was no evidence that the
Def endant was under extrenme duress or under
the substantial dom nation of another person
at the time of this offense. This statutory
mtigating circunstance does not exist.

(4,5,6,7,8,9,10 & 12) These eight factors are
all related and will be considered together.
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Al of the defenses’ wtnesses have given
unrebutted testinony that the Defendant’s
natural father is an alcoholic and has been
one for many years. The testinony al so shows
t he Def endant’s early chil dhood i nvol ved abuse
by his natural parents. There is no doubt
that the Defendant’s parents neglected his
needs for <clothing and other necessaries.
There is also testinony as to the sexual abuse
the Defendant suffered at the hands of his

st ep-f at her. There was testinony that the
Defendant’s famly suffered a history of
mental illness which led Dr. Merrin to believe

that the Defendant nmy have retained sone

| atent genes of a nental disturbance that was

available from his father’s side of the

famly. The non-statutory factors in

paragraphs 4, 5, 6, 7, 8, 9, 10 and 12 exi st

and the Court has given them noderate wei ght

in the weighing process.

(XI'1/ R 1093-1094)
Thus, it is apparent that the court was aware of and
considered the evidence concerning Nelson’ s claim of substance
abuse history. The decision as to whether a particular mtigating
ci rcunstance has been established is within the trial court's

di scretion. Boni fay, at 416, citing, Preston v. State, 607 So.2d

404 (Fla.), cert. denied, 507 U S 999, 113 S.C. 1619, 123 L. Ed. 2d

178 (1993); Lucas v. State, 568 So.2d 18 (Fla.1990). A review of
the conplete sentencing order shows the court sufficiently
considered and weighed each of the applicable aggravating
circunstances and each of the statutory and non-statutory
mtigating circunstances as required by this Court’s decision in

Canpbel |l v. State, 571 So.2d 415 (Fla. 1990).
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Even assuming the trial judge failed to consider this
mtigating factor, the error was harm ess because the mtigator
woul d not have offset the three aggravators (during the conm ssion

of a robbery, HAC, CCP) that were properly found. Lawr ence V.

State, 691 So.2d 1068 (Fla.), cert. denied, 510 U.S. 833, 114 S. .

107, 126 L.Ed.2d 73,(1993); Wckham v. State,593 So.2d 191, 194

(Fla.), cert. denied, 505 U S 1209, 112 S.C. 3003, 120 L.Ed.2d

878 (1992); Rogers v. State, supra.
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| SSUE |V
VWHETHER THE TRI AL COURT ERRED | N FI NDI NG THE
MURDER WAS COLD, CALCULATED, AND PREMEDI TATED
VWHERE  APPELLANT ARGUED A PRETENSE OF
JUSTI FI CATI ON AND NO CAREFUL PLAN.
Appel I ant next contends that the trial court erred in finding
the nurder was cold, cal cul ated, and preneditated because he had a
pretense of justification and there was no careful plan. It is the
state’s position that the evidence supports finding the nurder to
have been commtted in a cold, calculated, and preneditated manner
with no pretense of noral or legal justification.
This Court has held that in order to prove the existence of
the CCP aggravator, the State nust show a heightened |evel of

prenedi tation establishing that the defendant had a careful plan or

prearranged design to kill. Rogers v. State, 511 So.2d 526, 533

(Fla.), cert. denied, 484 U. S 1020, 108 S.C. 733, 98 L. Ed. 2d 681

(1988); Swafford v. State, 533 So.2d 270 (Fla.), cert. denied, 489

U S. 1100, 109 S.Ct. 1578, 103 L. Ed.2d 944 (1989).

Wth regard to this aggravating factor the court specifically

f ound:

3. The crinme for which the Defendant is to
be sentenced was commtted in a cold and
cal cul at ed and preneditat ed nanner and wi t hout
any pretense of noral or legal justification.

The Defendant in this case made a plan in
advance and lured the victimto the scene of
his murder. The Defendant testified live and
by video taped confession that he calnly
di scussed with his Co-Defendant nethods by
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whi ch they m ght entice the victimout of his
car so they could kill him

The Defendant hit the victim then chased him
down and conti nued the beating. The Def endant
then stopped and discussed with the Co-
Def endant the victins offer to give themwhat
t hey wanted and make up a story in return for
his life. Both decided the victimnust die.
The victim was cut at the throat with a box
cutter, bound, and dragged into the brush
where he was beaten sone nore and finally |eft
to die.

These actions were the product of calm and
cool reflection and were not pronpted by
enotional frenzy, panic or a fit of rage.

The death of Thomas Oamens was the result of a
careful plan nade well in advance of the
commi ssion of the offense thus indicating a
hei ght ened state of preneditation.

Since these facts were all admtted by the
Def endant and the evidence fully supports his
adm ssion, the aggravating factor that the
capital felony for which the Defendant is to
be sentenced was commtted in a cold and
cal cul at ed and prenedi tated manner w t hout any
pretense of noral or legal justification has
been proved beyond a reasonabl e doubt.

None  of the other aggravating factors
enunerated by statute is applicable to this

case and none other was considered by this
Court.

Not hi ng except as previously indicated (in
paragraphs 1 - 3) above was considered in
aggr avati on.
(XI'lI/ R 1088-1090)
This finding was within the trial court’s discretion and

supports the conclusion that the aggravating factor was correctly

found. GQudinas v. State, 693 So.2d 953 (Fla. 1997) Neverthel ess,
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Nel son contends that a pretense of noral justification existed “due
to his enotional suffering, sexual abuse by his stepfather,
abandonnment by his nother and the rape of the Porth girl.” Neither
the facts nor the | aw supports this concl usion.

In Cannady v. State, 427 So.2d 723 (Fla. 1983), this Court

addressed the issue of what constitutes a "pretense" of noral or
| egal justification. This Court found that Cannady had such a
pret ense because Cannady had shot the victimonly after the victim

junped at him Simlarly, inBanda v. State, 536 So.2d 221 (Fla.),

cert. denied, 489 U S 1087, 109 S.Ct. 1548, 103 L.Ed.2d 852

(1989), this Court concluded that a "pretense"” of noral or |egal
justification could consist of any "colorable claim... that [the]
mur der was notivated out of self-defense, albeit in aformclearly
insufficient to reduce the degree of the crine.” 1d. at 225.

On the other hand, this Court has rejected the proposition
that by killing persons in order to prevent them from perform ng
| egal abortions, the defendant acted under a pretense of nora

justification, HIIl v. State, 688 So.2d 901 (Fla.), cert. denied,

118 S. Ct. 265 (1997) or that a pretense of noral justification

exi sted where the nurder had been commtted in order "to focus

attention on a chronic and pervasive illness of racial
di scrimnation and of hurt, sorrow, and rejection,” in Dougan v.

State, 595 So.2d 1 (Fla.), cert. denied, 506 U S 942, 113 S. Ct

383, 121 L.Ed.2d 293 (1992). This Court stated:
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“Whi |l e Dougan may have deluded hinself into
thinking this nurder justified, there are
certain rules by which every civilized society
must live. One of these rules nust be that no
one may t ake t he life of anot her
i ndiscrimnately, regardless of what that
person nmay perceive as a justification.”

Id. at 6

Most recently, in Jackson v. State, 22 Florida Law Wekly S690

(Fla. Nov. 7, 1997), this Court rejected Jackson’s claimthat a
pretense of noral or legal justification existed. SSmlar to
Nel son’s claimat trial that Ovens’ death was a result of Nelson's
sexual abuse at the hands of his stepfather, Percival, and that
Ownens “becane” Percival during the nurder, Jackson argued that as
a result of being raped as a child she perceived the officer’s
attenpt to arrest her as an attenpted rape. In rejecting this
claim this Court stated:

As to a pretense of noral or |egal
justification, Jackson alleges this elenent
was not proven because she perceived Oficer
Bevel s attenpt to arrest her as an attenpted
rape. |In support of her claim Jackson relies
on several cases in which this Court found
factual evidence or testinony supported a
colorable claim of sel f - def ense. See
Christian v. State, 550 So. 2d 450 (Fla.
1989), cert. denied, 494 U S 1028 (1990);
Banda, v. State, 536 So. 2d 221 (Fla. 1988),
cert. denied, 489 U S. 1087 (1989); Cannady,
v. State, 427 So. 2d 723 (Fla. 1983). 1In each
of these cases, though, the wvictim had
threatened violence to the defendant and
caused the defendant to fear for his life.
The sanme is not true in the instant case where
O ficer Bevel had not threatened or harned
Jackson. Cf. Arbelaez v. State, 626 So. 2d
169, 177 (Fla. 1993), cert. denied, 511 U S

33



1115 (1994). Moreover, we note that Jackson's
belief that she was about to be raped was
purely subjective. W have repeatedly
rejected clains that the purely subjective
beliefs of the defendant, w thout nore, could
establish a pretense of noral or |[egal
justification. Walls, 641 So. 2d at 388.
Consequently, we find that, unlike the nmurders
that occurred in Christian, Banda, and
Cannady, no pretense of legal or noral
justification for this nmurder exists.

Based on the foregoing, we concl ude that
the trial judge correctly found that the
mur der was col d, cal cul ated, and preneditat ed.
The trial court did not abuse its discretion
in rejecting the expert testinony to the
contrary, as that testinony was inconsistent
with the facts of this case.

Id. at S692

Nel son’ s ot her claimof justification, based on the Tina Porth
incident, is in nature of the rejected claimof justification in
the H Il and Dougan |line of cases, i.e., the victimis a bad person
and deserves to die. As none of Nelson's clains of justification
fall into the “sel f-defense” types of clains which have been upheld
by this Court, it cannot be said that the trial court abused its
di scretion in rejecting his claimof justification.

Furthernore, Nelson’s claimof justification could have been,
shoul d have been and, apparently, was rejected as it was sinply not
credible. First, Nelson told the officers that the his notive for
killing Onens was “to have the car and the nobney and |eave.”
(XVI'l1/ T 743) He never clainmed or even suggested it was because of
what Onens had al |l egedly done to Tina Omvens or because Owens, |ike

Nel son’s stepfather, watched pornography and wused people.
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Furthernore, Msty Porth testified that after she told Nel son that
Onens had forced Tina to engage in oral sex, she heard Nel son and
Onens arguing about it. Nelson told her that Omens had denied it
and they continued to do things together |ike normal friends. When
she asked Nelson if the nurder had anything to do with Tina, he
said probably or maybe. (XVII/ T 480-81) As such it was within
the court’s discretion to reject the contention as contrary to the
evi dence.

Appel I ant al so cl ains the evidence did not show “cool and calm
reflection” but an act pronpted by enotional frenzy. To the
contrary, Nelson’s own statenent shows that not only had he and
Brennan devi sed the plan to nurder Onens the day before they |ured
Onens to the renote | ocation, but, also, after he and Brennan tied
Ownens up, they discussed Onens’ plea that they | eave himand just
take the car. After rejecting the offer, they went back to beating
and cutting Onens until he finally died. Then they hid the body
and took the car. (Xvii/ T 707, 727-733) The trial court’s
finding that “these actions were the product of calm and cool
reflection and were not pronpted by enotional frenzy, panic or a
fit of rage” was within its discretion and appellant has failed to
show an abuse of that discretion.

Assum ng, arguendo, that it was error to find the factor, the

error was harmess in light of the remaining valid factors.
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| SSUE V

WHETHER THE TRI AL COURT ERRED I N FI NDI NG THE
HEI NOUS, ATROCI QUS OR CRUEL  AGGRAVATI NG
FACTOR

Appel |l ant asserts that the trial court erred in finding
hei nous, atrocious or cruel aggravating factor and, therefore,
wei ghed an invalid factor in violation of the Ei ghth Arendnent to
the United States Constitution. It is the state’'s position that
the finding is well supported by the evidence and within the trial
court’s discretion.

Wth regard to this aggravating factor the trial court found

t he foll ow ng:

2. The crine for which the Defendant is to
be sentenced was especi al |y hei nous, atrocious
or cruel.

The victimin this case was |ured under false
pretenses to a renote section of Cape Coral,
Lee County, Florida, ostensibly for the
purpose of neeting a friend. The facts show
t hat the Defendant and Co- Defendant knew t hat
the victim kept a baseball bat in his car.
They fornulated a plan to get the victim out
of the car by informing himthat there was a
cut in the rear bunper. \When the victim got
out to |l ook, the Defendant hit the victimwth
the netal baseball bat. The facts show that
the Defendant hit the victimtw ce before the
victimtried to run away. The Defendant then
chased the victim down and struck him again.
Wile on the ground the victim asked the
Def endant not to hit himany nore and told him
to take the car and anything el se he wanted.
The Defendant repeatedly told the victimto
“shut up.” The victimthen offered to nmake up
a story and let the Defendant and the Co-
Def endant take everything in return for his
life. The Defendant then beat the victim
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agai n to knock hi munconsci ous so that the Co-
Def endant could slit the victims throat. As
the Co-Defendant began to cut the victims
throat, the victimcried out that he was not
out yet whereupon the Defendant hit the victim
again with the bat. After the victinis throat
was cut, the evidence shows that he was stil
alive and the Defendant then hit the victimat
| east four nore tines. This ordeal |asted
over an undeterm ned period of tinme where the
victim suffered nultiple blows to the head.
The evidence shows he was conscious and was
aware of his inpending doom when he asked to
be knocked out before his throat was to be
cut . This nurder was a conscienceless,
pitiless crime which was unnecessarily
torturous to the victim Since these facts
were admtted by the Defendant and the facts
fully support his adm ssion, the aggravating
factor that this nurder was especially
hei nous, atrocious, or cruel has been proved
beyond a reasonabl e doubt.

(XI'1/ T 1090- 1091)

In Reed v. State, 560 So.2d 203 (Fla.), cert. denied, 498 U.S.
882, 111 S.C. 230, 112 L.Ed.2d 184 (1990), this Court considered
simlar facts and hel d:

On the other hand, the evidence supports
the finding that the killing was especially

hei nous, atrocious, and cruel. Upon first
encountering Ms. QCermann, Reed sl apped her
and tied her up. He then severely beat her,

| eaving nunerous bruises on her body.
Following this, he choked the victimand then
raped her. Finally, he slashed her throat
nore than a dozen tines. The nedical exam ner
testified that because the stab wounds were
made with a serrated-edge knife, they would
have taken nore tine and effort to inflict.

Li kewwse, Reed told his cellmate, N ge

Hackshaw, that he cut the victims throat "to

keep her from talking,” thus proving the
aggravating circunstance of committing the
killing to avoid | awful arrest.
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The elimnation of the two aggravating
circunstances would not have affected Reed's
sentence. Rogers; Jackson v. Wainwight, 421
So. 2d 1385 (Fl a. 1982), cert. denied, 463 U S.
1229, 103 S. Ct. 3572, 77 L.Ed.2d 1412 (1983).
There remain four aggravating circunstances
bal anced agai nst a total absence of mtigating
ci rcunst ances. W affirm the judgnent and
sent ence.

Id. at 207

Simlarly, in Hannon v. State, 638 So.2d 39 (Fla.), cert.

denied, 513 U. S. 1158, 115 S.Ct. 1118, 130 L.Ed.2d 1081 (1995),
this Court agreed that the beating and stabbing of a scream ng
victim supported the heinous, atrocious or cruel aggravating
factor. This Court further noted in Hannon that it has
consi stently upheld findi ngs of hei nous, atrocious, or cruel under

simlar circunstances. Trotter v. State, 576 So.2d 691, 694 (Fl a.

1990); Canpbell v. State, 571 So.2d 415, 418 (Fla. 1990). See

al so, Jackson v. Dugger, 633 So.2d 1051, 1055 (Fla.), cert. deni ed,

488 U. S. 1050, 109 S.Ct. 882, 102 L. Ed.2d 1005 (1989) (victi mbound
as he begged for nercy, beaten, stabbed and choked); Taylor v.
State, 630 So.2d 1038 (Fla.), cert. denied, 513 U. S. 832, 115 S. C

107, 130 L. Ed. 2d 54 (1993) (victimwas alive whil e she was st abbed,

beaten, and finally strangled); Atwater v. State, 626 So.2d 1325,

1329 (Fla.), cert. denied, 511 U S. 1046, 114 S. C. 1578, 128

L. BEd. 2d 221 (1994) (victimbeaten prior to or during the stabbing);

Randolph v. State, 562 So.2d 331, 338 (Fla. 1990) (victim

repeatedly hit, kicked, strangled, and knifed); Perry v. State, 522
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So.2d 817 (Fla. 1988) (victimwas choked and repeat edl y stabbed and

was severely beaten while warding off blows); WIlson v. State, 493

So. 2d 1019 (Fla. 1986) (victimwas brutally beaten while attenpting
to fend off blows before being fatally shot). Were, as here the
evi dence shows that the victim was beaten with a nmetal basebal
bat, managed to escape, beaten again and again, then bound as he
begged Nel son and Brennan to take his car but let himlive and
finally begs themto knock him out before they slice his throat,
the trial court did not err in finding the HAC factor.

Nevert hel ess, appellant argues that this Court’s opinions in

Kearse v. State, 662 So.2d 677 (Fla. 1995); Stein v. State, 632

So.2d 1361, 1367 (Fla.), cert. denied, 115 S.C. 111, 130 L.Ed.2d

58 (1994); and Bonifay v. State, 626 So.2d 1310, 1313 (Fla.),

appeal after remand, 680 So.2d 413 (Fla. 1996), appear to overrule

prior cases by holding that HAC is not appropriate where the facts
do not indicate that there was any intent to cause the victim
unnecessary and prol onged suffering. Subsequent cases, however,
have routinely acknow edged that HAC is consistently applied in
cases where the victim is repeatedly bludgeoned, wthout any
specific discussion as to the defendant’s nmental condition. This
i s because where facts denonstrate that a victimsuffered a great
deal, the reasonable inference is that the defendant either
intended or was indifferent to such suffering. For exanple, in

Bogle v. State, 655 So.2d 1103 (Fla.), cert. denied, us
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116 S. . 483, 133 L.Ed.2d 410 (1995), Bogle clainmed that the
factor could not be upheld because nothing in the case established
that he intended to cause the victi munnecessary suffering. Upon

rejecting this claim this Court stated:

“I'n  his |ast claim regarding the
aggravating circunstances, Bogle asserts that
the nurder in this case was not HAC

According to Bogle, nothing in this case
established that Bogle intended to cause the
vi cti m unnecessary suffering. Addi tionally,
he asserts that the evidence establishes that
the victi mwas highly intoxicated and that the
first blow to the victims head could have
killed her. As noted by the trial judge,
Bogle struck [the victim a total of seven
times with such force that her head was so far
i npressed into a hollowin the ground that the
initial inpression of the officers at the
scene was that the head had been flattened to
a considerabl e degree. The nedical examn ner
testified that the victim was alive at the
time of the infliction of nobst of the wounds
but could not testify as to how long she
survived, "four breaths, several seconds, or a
few m nutes.” In his opinion, the |last bl ows
were those inflicted to the side of her
head--the bl ows which caused her death. The
murder was extrenely wcked and vile and
inflicted a high degree of pain and suffering
on the victim Margaret Torres. The defendant
acted with conplete indifference to the
victims suffering.

We have found other simlar nurders to be
HAC and Ilikewise find this factor to be
supported here. Penn v. State, 574 So.2d
1079 (Fla.1991) (beating victimto death with
hamer was HAC); Chandler v. State, 534
So.2d 701 (Fla.1988) (repeatedly beating
victimse with baseball bat was HAC), cert.
denied, 490 U S. 1075, 109 S.C. 2089, 104
L. Ed. 2d 652 (1989); Lanmb v. State, 532 So.2d
1051 (Fla.1988) (beating victim to death by
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striking victimon head with hamer six tines
was HAQC) .~

Bogle v. State, 655 So.2d at 1109

Accordingly, the state mai ntains that the defendant’s state of
mnd is not a dispositive fact that nust be determ ned and wei ghed
every time that HAC is considered. Rather, the relevant facts are
typically those showi ng the manner in which the hom ci de occurred.
Neverthel ess, the facts in the instant case clearly show an utter
indifference to the suffering of the victim As Nelson related to
the officers during the videotaped crinme scene wal k through, Oaens’
pleas to his friends for nercy were net wwth cold rejection and an
order fromNel son to just “shut-up.” (XVII/ T 726, 731) Ownens was
t hen bound and beaten sone nore. Owmens was also forced to listen
to Nelson’s demands that Brennan go ahead and cut Owens’ throat
with the box knife as he had previously agreed. (XVII/ T 732-34)
Onens then begged themto knock hi mout first because he was stil
consci ous. (XVI1/ T 732) dearly, this evidence denonstrates
“the defendant acted with conplete indifference to the victins
suffering.” Bogle, 655 So.2d at 1109.

Based on the foregoing, the state maintains that the tria

court properly found the HAC aggravating circunstance.
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| SSUE VI

WHETHER THE TRI AL COURT ERRED I N DENYI NG THE
DEFENSE MOTION TO DECLARE THE HEI NOUS,
ATROCI QUS OR CRUEL JURY | NSTRUCTI ON
UNCONSTI TUTI ONAL AND DECLI NI NG TO | NSTRUCT THE
JURY ON THE FACTOR

Appel I ant’ s chal | enge to the hei nous, atrocious or cruel jury
instruction is wthout nerit. The jury was given the full
instruction on heinous, atrocious, or cruel now contained in
Florida Standard Jury Instructions in crimnal cases. This Court
has consistently rejected clains that the statute or the new jury

instructions are unconstitutionally vague.

" Because of this court's narrow ng
construction, the United States Suprene Court
upheld the aggravating circunstance of
hei nous, atrocious, or cruel against the
vagueness challenge in Proffitt v. Florida,
428 U.S. 242, 96 S.Ct. 2960, 49 L.Ed.2d 913
(Fla. 1976). Unlike the jury instruction
found wanting in Espinosa v. Florida, U S.
., 112 s.Ct. 2926, 120 L.Ed.2d 854 (1992),
the full instruction on heinous, atrocious and
cruel now contained in the Florida Standard
Jury Instruction in Crimnal Cases, which is
consi st ent with Proffitt was given in
Preston's case.”

Preston v. State, 607 So.2d 404, 411 (Fla. 1992)

Accord, Stein v. State, 632 So.2d 1361 (Fla.), cert. denied, 115

S.C. 111, 130 L.Ed.2d 58 (1994); Hall v. State, 614 So.2d 473

(Fla.), cert. denied, us _ , 114 S . 109, 126 L.Ed.2d 74

(1993).

To paraphrase this Court’s holding in Witton v. State, 649

So.2d 861, 867 (Fla.), cert. denied, 116 S.C. 106, 133 L. Ed. 2d 59
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1995) this instruction was approved in Hall v. State, 614 So.2d 473

(Fla.), cert. denied, us _ , 114 s .. 109, 126 L.Ed.2d 74

(1993), and [ Nel son] has not presented an adequate reason to recede

fromthat decision

Further, in light of the particular facts of this case, error,

if any, is harm ess.
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| SSUE VI |

WHETHER THE SENTENCE | MPOSED IN THIS CASE I S
PROPORTI ONATE

Appellant’s next <claim is that the death penalty is
di sproportionate in the instant case in light of the totality of
ci rcunst ances. He contends that two of the three aggravating
circunstances were inproperly found and, therefore, only one
aggravating circunstance remains. Cbviously, the state does not
agree that the trial ~court inproperly found CCP and HAC
Furthernore, proportionality is not a recounting of aggravating
versus mtigating but, rather, conpares the case to simlar

def endants, facts and sentences. Tillnman v. State, 591 So.2d 167

(Fla. 1991). A review of simlar cases conpared to the facts of
the instant case shows that the sentence in the instant case was
proportionate.

The court below found three aggravating circunstances; 1)
cold, calculated, and preneditated; 2) during the comm ssion of a
robbery; and 3) heinous, atrocious or cruel. In mtigation the
court found Nelson's age as mtigating. The Court also found
nonstatutory mtigating circunstances based on Nelson's famly
hi story includi ng sexual and substance abuse, his cooperation with
| aw enforcenment, the absence of violence in his extensive prior
crimnal record, offer to pleato life, and Nelson’s potential for
rehabilitation. The jury reconmended death by a vote of 12-0.

(XI'1/ R 1088)
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In Sliney v. State, 22 Florida Law Wekly S476a (Fla. 1997),

upon affirm ng the death sentence i nposed on the nineteen year old
def endant who beat and st abbed a pawnshop owner to death during the
course of a robbery, this Court stated:

W next address Sliney's issue eight:
whet her the death penalty is proportionate.
In reviewing the proportionality of a death
sentence, we must consider the totality of the
circunstances in a case and conpare it wth

ot her capital cases. Terry v. State, 668
So. 2d 954, 965 (Fl a.1996). Although the tri al
court did not find t he aggravati ng
circunstance that the nurder was especially
hei nous, atrocious, or <cruel, this was a
particularly brutal nurder. The victim was

beaten wth a hammer to the face and was found
with a pair of scissors stuck in his neck,
with fractured ribs, and with a fractured
backbone. The trial court did find two
aggravating circunstances. Mor eover, the
trial court did not find any statutory nental
mtigation. Conparing this to other cases in
whi ch t he death penalty was i nposed, we do not
find that the mtigating circunstances which
were found to exist in this case make the
deat h sentence disproportionate. See Smth

v. State, 641 So.2d 1319 (Fla.1994); see
general ly Geralds v. State, 674 So.2d 96
(Fla.), cert. denied, --- uUuSs ----, 117

S.Ct. 230, 136 L.Ed.2d 161 (1996); Fi nney v.
State, 660 So.2d 674 (Fl a. 1995), cert. deni ed,
--- US ----, 116 S.Ct. 823, 133 L.Ed.2d 766
(1996). Furthernore, we agree with the trial
court that the codefendant's |ife sentence
does not require a different result because
Sliney was nore cul pabl e than hi s codef endant.
See Heath v. State, 648 So.2d 660 (Fla.),
cert. denied, --- US ----, 115 S.Ct. 2618,
132 L. Ed.2d 860 (1995).
Id. at 477

Simlarly, this Honorable Court has upheld the inposition of

t he death penalty in nunerous other cases where the evidence shows
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that a victimwas brutally beaten and stabbed. See, e.qg., Atwater

v. State, 626 So.2d 1325 (Fla.), cert. denied, 511 U S 1046, 114

S.C. 1578, 128 L. Ed. 2d 221 (1994) (sentence uphel d wher e def endant
entered victims apartnment and repeatedly stabbed victim; Bowden

v. State, 588 So.2d 225 (Fla.), cert. denied, 503 U S. 975, 112

S.C. 1596, 118 L.Ed.2d 311 (1992)(sentence affirmed where the
evi dence shows that the victimwas brutally beaten to death with a
rebar and the trial court inposed death after findi ng HAC and pri or
vi ol ent fel ony bal anced agai nst Bowden's abused chil dhood); Hayes

v. State, 581 So.2d 121 (Fla.), cert. denied, 502 U S 972, 112

S.Ct. 450, 116 L.Ed.2d 468 (1991) (two aggravating factors wei ghed
agai nst mnor mtigating factors of age, lowintelligence, |earning

di sabl ed, a product of deprived environnent); Freenan v. State, 563

So.2d 73 (Fla.), cert. denied, us _ , 111 s. . 2910, 115

L. Ed. 2d 1073 (1991) (death penalty not disproportionate where two
aggravating factors weighed against mtigating evidence of |ow

intelligence and abused chil dhood); Kight v. State, 512 So.2d 922

(Fla.), cert. denied, 485 U. S. 929, 108 S.Ct. 1100, 99 L. Ed. 2d 262

(1988), disapproved on other grounds, Omen v. State, 596 So.2d 985

(Fl a. 1992) (death penalty proportionally inmposed wth two
aggravating factors despite evidence of nental retardation and

deprived chil dhood); Watts v. State, 593 So.2d 198 (Fla.), cert.

deni ed, 505 U.S. 1210, 112 S.Ct. 3006, 120 L.Ed.2d 881 (1992) (pri or
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convictions, during the course of sexual battery, and pecuniary
gai n outwei ghed mtigation of defendant's age and low 1 Q.
Areviewof the facts established in the instant case clearly
denonstrates the proportionality of the death sentence inposed.
The circunmstances of this nurder conpels the inposition of the
death penalty. Tomry Owens’ mnurder was the result a totally
unprovoked attack by Joshua Nelson, for no better reason than
Nel son wanted his friend Tomry Owens’ car. This murder was the
result of a cold, calculated plan carried out in a heinous manner.
Accordingly, the state urges this Honorable Court to find that

the sentence inposed in the instant was properly inposed.
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CONCLUSI ON

Based on the foregoing argunents and aut horities, the judgnent
and sentence shoul d be affirned.
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