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PRELI M NARY STATEMENT

This brief is filed on behalf of the appellant, Joshua D.
Nel son, in reply to the answer brief of the appellee, the State of
Florida. Appellant will rely upon the argunent presented in his
initial brief for Issues Il through VII.

Ref erences to the record on appeal are designated by a Roman
nunmeral for the volunme nunber, R for the record proper, and T for

the trial transcript.
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ARGUMENT

| SSUE |

THE TRI AL COURT ERRED BY FAI LI NG TO
PROPERLY DETERM NE THE ADM SSI BI LI TY
OF TESTIMONY BY THE STATE'S DNA
EXPERT.

In State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986), this Court
adopted the harm ess error rule provided by the United States

Suprenme Court in Chapman v. California, 386 U S. 18 (1965). This

rule places the burden on the state, as the beneficiary of the
error, to denonstrate beyond a reasonabl e doubt that the error did
not contribute to the conviction or affect the jury's verdict.
Chapman, at 23-24; DiGQuilio, at 1135. Regardl ess of state |law, the
Chapman harm ess error standard nust be applied to violations of
federal constitutional rights, such as those argued in |Issues ||

11, 1V, V, and VI of the initial brief of appellant. Chapnan, at

21; see Sochor v. Florida, 504 U. S. 527, 539-540 (1992).

Section 924.051, Florida Statutes (Supp. 1996), provides in
part,

(1) As used in this section:

(a) "Prejudicial error"™ means an error
inthe trial court that harnfully affected the
j udgnent or sentence.

* * *

(3) An appeal nmay not be taken from a

judgnment or order of a trial court unless a
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prejudicial error is alleged and is properly
preserved or, if not properly preserved, would
constitute fundanental error. A judgnent or
sentence may be reversed on appeal only when
an appellate court determ nes after a review
of the conplete record that prejudicial error
occurred and was properly preserved in the
trial court or, if not properly preserved,
woul d constitute fundanental error.
* * *

(7) In a direct appeal or a collatera
proceedi ng, the party chal |l engi ng t he judgnent
or order of the trial court has the burden of
denonstrating that a prejudicial error oc-
curred in the trial court. A conviction or
sentence may not be reversed absent an express
finding that a prejudicial error occurred in
the trial court.

Thus, section 924.051 (7) purports to change the standard of review
incrimnal appeals by shifting the burden to the appell ant to show
that an error was harnful .

Appel l ee contends that section 924.051, Florida Statutes
(Supp. 1996), applies to this appeal because Nel son was tried and
sentenced after the July 1, 1996, effective date of the statute.
Answer Brief, at p. 5. Appellant disagrees. The offense occurred
on April 4, 1995. (I, R 1) As a general rule, "an anmendnent to a
crimnal statute does not affect the prosecution of, or the
puni shnment for, a crine commtted before the anendnent.” State v.

Battle, 661 So. 2d 38, 39 (Fla. 2d DCA 1995); Saavedra v. State,

576 So. 2d 953, 963 (Fla. 1st DCA 1991), affirmed, 622 So. 2d 952

(Fla. 1993), cert. denied, 114 S. C. 901, 127 L. Ed. 2d 93 (1994);

3
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Castle v. State, 305 So. 2d 794, 797 (Fla. 4th DCA 1974), affirned,

330 So. 2d 10 (Fla. 1976); Art. X, 8 9, Fla. Const.
The Attorney General has previously insisted in this Court
that the provisions of section 924.051, Florida Statutes (Supp

1996), are substantive in nature. Anendnents to the Florida Rules

of Appellate Procedure, 685 So. 2d 773, 774 (Fla. 1996). The

general rule of statutory construction is that a "substantive
statute is presuned to operate prospectively rather than retrospec-

tively...." Alanb Rent-A-Car, Inc. v. Mancusi, 632 So. 2d 1352,

1358 (Fla. 1994); see also, State v. lLavazzoli, 434 So. 2d 321, 323

(Fla. 1983); State v. Kelley, 588 So. 2d 595, 597 (Fla. 1st DCA
1991).

In State v. MGiff, 537 So. 2d 107, 108-109 (Fla. 1989), this

Court held that an anmendnent to the sentencing guidelines statute
whi ch changed the appellate standard of review for departure
sentences by requiring affirmance when one reason for departure was
valid could not be applied to of fenses which occurred prior to the
effective date of the anendnent. The decision in MGiff was
prem sed upon the ex post facto clause of the United States
Constitution, Article I, section 10. Appellant concedes that the
ex post facto clause of the United States Constitution would not

bar retroactive application of a change in the harmess error
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standard of revi ew because the change would not alter the defini-
tion of crimnal conduct or increase the punishnment for the crine.

See Lynce v. Mathis, 117 S. C. 891, 137 L. Ed. 2d 63, 72 (1997).

Nonet hel ess, the basic principle that new | aws nust not be
retroactively applied should still apply. In Lynce, 137 L. Ed. 2d
at 71, the Suprene Court observed,

The presunption against the retroactive
application of newlaws is an essential thread
in the mantle of protection that the |aw
affords the individual citizen. That presunp-
tion "is deeply rooted in our jurisprudence,
and enbodi es a |l egal doctrine centuries ol der
than our Republic.” Landgraf v. USI Film
Products, 511 U. S. 244, 265 ... (1994).

Mor eover, the due process clause protects the interests in fair

noti ce and repose that may be conprom sed by retroactive |egisla-

tion. Lynce, 137 L. Ed. 2d at 71 n. 12, quoting, Landgraf, at 266.
Retroactive application of the change in the harm ess error
standard of review would violate the ex post facto clause of
Article |, section 10, Florida Constitution. In Dugger V.
WIllianms, 593 So. 2d 180, 181 (Fla. 1991), this Court construed the
state constitution's ex post facto cl ause:

In Florida, a law or its equivalent

vi ol ates the prohibition of ex post facto | aws

if two conditions are net: (a) it is retro-

spective in effect; and (b) it dimnishes a

substantial substantive right the party would
have enjoyed under the law existing at the
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time of the alleged offense. Art. |, § 10,
Fl a. Const.

Retrospective application of section 924.051(7), Florida Statutes
(Supp. 1996), would dimnish Nelson's right to appeal by shifting
the burden to himto show that an error is harnful rather than
pl aci ng the burden on the state to show that an error is harmnl ess
pursuant to Di Guilio.

Moreover, if the Legislature's attenpt to change the harm ess
error standard of review by enacting section 924.051(7), Florida
Statutes (Supp. 1996), is deened procedural instead of substantive,
the statute violates the separation of powers provision of Article
1, section 3, Florida Constitution:

The powers of the state governnent shal

be divided into l|egislative, executive and

judicial branches. No person bel onging to one

branch shall exercise any powers appertaining

to either of the other branches unless ex-

pressly provided herein.
Article V, section 2(a), Florida Constitution gives this Court
exclusive jurisdiction to "adopt rules for the practice and

procedure in all courts.” Enactnment of a procedural rule by the

Legi sl ature viol ates separation of powers. See Johnson v. State,

336 So. 2d 93, 95 (Fla. 1976).
Regarding preservation of appellant's pretrial notion in

limne which asserted that Esposito's opinion was not based on
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generally accepted scientific standards, (lIlI, R 73) appellee
asserts that the trial court denied the notion "w thout prejudice
torefile prior to trial. (I'V R 388-90)" Answer Brief, at p. 9.
However, the trial court did not say that the notion had to be
refiled. At the pretrial hearing, the court said, "I'mgoing to
deny that notion w thout prejudice for you to bring it back again
prior to the tinme of trial.” (1V, R 390) The court's witten
order stated, "The Court denies the Mdtion in Limne/ DNA w thout
prejudice, subject to review by the defense experts appointed
cont enporaneously herein.” (1V, R 400)

Regardi ng Esposito's proffered testinony that his supervisor
"consulted a popul ati on geneticist who determ ned that a val ue of
.03 or 3 percent instead of O for that particular frequency woul d
be sufficient,” (XVI, T 566) appellee asserts, "the genetici st
added Onens' gene into the pool and doubl ed the pool. This nethod
allowed for a finding that the odds were 1 in 300 of finding
sonmeone with the particular gene. (XVI/ T 566)" Answer Brief, at
p. 8. Appellee's explanation for what the geneticist did is not
supported by the record. Esposito gave no such explanation, and
the state did not call the geneticist to testify. Appellant also
notes that appellee's math is incorrect in that .03 neans 3/100,

not 1/ 300.
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