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IN THE SUPREME COURT OF FLORIDA

| | gusm(, BUPREME COURT
y.
THE FLORIDA BAR FOUNDATION RE ) Chiet Bapary G
PETITION TO AMEND RULES ) CASE NO.

REGULATING THE FLORIDA BAR é?%?é{g;?
J

PETITION TO AMEND RULES REGULATING THE FLORIDA BAR

THE FLORIDA BAR FOUNﬁATION, having fully complied with all
conditions precedent to a filing pursuant to Rules Regulating The
Florida Bar 1-12.1(f), petitions this Court for an order amending
Rule 5-1.2(e) [the IOTA Rﬁle], Rules Regulating The Florida Bar,

and, in support states:

1. This petition has been authorized by the board of
directors of The Florida ﬁar Foundation as the administrator of
the Interest on Trust Acc&unts Program. The Foundation is joined
in filing this petition by more than 50 members in good standing

of The Florida Bar.
2. The proposed amendments to the IOTA Rule were approved
by the board of governors of The Florida Bar at its meeting on

Novenmber 1, 1996.

3. Notice of the filing of this petition was given in the




November 15, 1996 issue oﬁ The Florida Bar News. A copy of the

notice is attached as Exhibit 1.

4. The purpose of the proposed amended IOTA rule is to
clarify that higher interest rates offered by eligible financial
institutions through investment in daily bank repurchase
agreements may, on a voluntary basis, be obtained by attorneys
and law firms for nominal or short-term trust funds described in

the IOTA rule.

5. Under a daily bank repurchase agreement, a financial
institution sells to the customer an interest in securities, the
market value of which is at least equal to the amount of the
customer's invested funds. The securities are direct obligations
of, or fully guaranteed as to principal and interest by, the
United States Government or a United States Government Agency.
The customer's interest in the securities is repurchased by the

financial institution at the start of the next business day.

6. The collateral for a daily bank repurchase agreement
typically ranges from 100% to 103% of the invested funds. Funds
invested in daily bank repurchase agreements are required by
Florida statute to be segregated from assets of the bank. The
use of a daily bank repurchase agreement provides greater

protection than federal deposit insurance if a short-term trust

deposit exceeds $100,000.00, the maximum amount of federal




insurance provided a single depositor (the client or third-party
owner of the trust funds), or, if the trust fund owner also has
additional funds on deposit at the same financial institution

which, in the aggregate, exceed $100,000.00,

7. Approval by the Court of the proposed amended IOTA Rule
would allow The Foundation to implement a Voluntary IOTA Sweep
Account Program, modeled after successful programs operating in
other states. The Foundation would recruit attorneys and law
firms with high average balance IOTA accounts held in eligible
financial institutions to establish sweep accounts!? utilizing
daily bank repurchase agreements as the higher yield investment.
Successful implementation of the Program would generate
significant, additional revenue for IOTA's charitable purposes of
funding free civil legal services to the poor, improvements in
the administration of justice, and loans and scholarships for law

students.2

A sweep account is an existing financial institution cash
management product to generate higher yields on checking
accounts. At the end of each business day after all
deposits, checks and charges have cleared against an
account, the financial institution electronically
transfers the excess funds out of the checking account
into a higher yield investment. At the start of the next
business day, the financial institution electronically
returns the excess funds to the checking account and
posts the interest earned.

The Program has the potential to increase annual IOTA
revenue, net of reasonable bank service charges and fees,
by up to $7.5 million (an increase from $10.06 million
to $17.53 million). That assumes that the Foundation
could successfully recruit all 5,000 IOTA accounts with
balances high enough (in excess of $30,000) to justify
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8. The full text of the proposed amendments to the IOTA

Rule is attached as Exhibit 2.

9. The Foundation requests leave to participate at Oral
Argument in the event this Court deems Oral Argument necessary

and beneficial.

WHEREFORE, The Florida Bar Foundation, together with more
than 50 members in good standing of The Florida Bar, request the
Court to enter an order amending the Rules Regulating The Florida

Bar in the manner sought herein.

Respectfully submitted,

'567

Stephen E. Day

President

The Florida Bar Foundation
Florida Bar Number 110905

payment by The Foundation of the additional service
charges assessed by financial institutions for a sweep
account, and a daily bank repurchase agreement interest
rate of 4% (the current range is from 3.50% to 5.50%).
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Certificate of Service

I HEREBY CERTIFY that a true and correct copy of the
foregoing Petition to Amend Rules Regulating The Florida Bar and
all attached documents have been furnished to John F. Harkness,
Jr., Executive Director, The Florida Bar, 650 Apalachee Parkway,
Tallahassee, Florida 32399-2300, by first-class United States

Mail on December 17, 1996.
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Exhibit 1
The Florida Bar News/November 15, 1996~3

Official Notice

Bar Foundation petitions court for sweep accounts

The Florida Bar Foundation will petition the Florida Supreme Court to amend
Rule 5-1.1(e) of the Rules Regulating The Florida Bar (IOTA Rule). The text of the
proposed Rule amendment follows,

The purpose of the proposed Rule change is to increase revenue generated by the
Florida Supreme Court’s IOTA program. The amendment would authorize use of
daily bank repurchase asgreements for nominal or short-term trust funds as defined
by the existing IOTA Rule. Use of repurchase agreements in the IOTA Sweep Ac-
count Program would be on a voluntary basis by individual attorneys and law firms
with high average balance IOTA accounts.

The Florida Bar Foundation, administrator of IOTA, would be responsible for
recruiting attorneys and law firms to participate in the program and for paying the
additional financial institution service charges. Only those Florida financial institu-
tions offering daily repurchase agreements which are fully collateralized by direct
obligations of the United States Government or its agencies would be eligible to
participate in the program.

The petition to amend the IOTA Rule will be filed December 16, 1996. Comments
or objections to the proposed Rule amendment must be filed by January 13, 1997. A
copy of all comments or objections shall be served on the executive director of the
Florida Bar Foundation at Suite 405, 106 East Church Street, Orlando 32801 and on
the executive director of The Florida Bar, at 650 Apalachee Parkway, Tallahassee
32399-2300.

Following is the proposed rule amendment, with new language underscored and
replaced language struck through:

Rule 5-1.1
(e) Interest on Trust Accounts (IOTA) Program.

(1) Definitions. As used in Rule 5-1.1(e) the term:

(A) “nominal or short term” describes funds of a client or third person that,
‘pursuant to rule 5-1.1(e)(7), the lawyer has determined cannot practicably be placed
at interest for the benefit of the client or third person;

(B) “Foundation” means The Florida Bar Foundation, Inc.;

(C) “IOTA account” means a trust account described in rule 5-1.1(eX2).

(2) Required Participation. Ali nominal or short-term funds belonging to clients or
third persons that are placed in trust with any member of The Florida Bar practicing
from an office or other business location within the state of Florida shall be depos-
ited into one or more interest-bearing trust accounts in an eligible financial institu-
tion for the benefit of the Fou.ndatmn, except as provided in rule4-1.15 with respect
to funds maintained other than in a bank account, or as provided in rule 5-1.2(a).
Only trust funds that are nominal or short term shall be deposited into an JOTA
account. The member shall certify annually, in writing, that the member is in com-
pliance with, or is exempt from, the provisions of rule 5-1.1(de).

(3) Eligible Financial Institutions. An IOTA account shall be established with any
bank or savings and loan association authorized by federal or state laws to do busi-
ness in Florida and insured by the Federal Deposit Insurance Corporation, the Fed-
eral Savings and Loan Insurance Corporation, or any successor insurance
corporation(s) established by federal or state laws, The funds itreselriOFAaccount
covered by thia Rule shall be subject to withdrawal upon request and without delay.

(4) Interest Rates. The rate of interest on anyF0FA-mecount funds covered by this
Rule shall not be less than the rate paid by the financial institution %o on funds of
non-I0OTA account depositors. Higher rates offered by the financial institution to
customers whose deposits exceed certain time or quantity minimums may be ob-
tained by a lawyer or law ﬁrm for IOTA accounts on some or all of che deposned

ﬁmmenl,or_ﬂzﬂnnuhemqf B0 long as there is no 1mpau'ment. of t.he nght t.o lmmedl-
ately withdraw or transfer principal.
(6) Remittance Instructions. Lawyers or law firms shall direct the financial insti-
tution:
(A) to remit interest on the balance in-the-1OTAaccount
funds, in accordance with the financial institution’s standard practice for non-IOTA
account depositors, less reasonable service charges or fees, if any, in connection with

the $0FA-account by funds covered by this rule, at least quarterly, to the Founda-
tion; -




(B) to transmit with each remittance to the Foundation a statement show-
ing the name of the lawyer or law firm from whose IOTA account fanda the remit-
tance is sent, the lawyer’s or law firm’s IOTA trust account numberis ag assigned by
the financial institution, the rate of interest applied, the period for which the remit-
tance is made, the total interest earned during the remittance period, the amount of
any service charges or fees assessed during the remittance period, and the net amount
of interest remitted for the period; and

(C) to transmit to the depositing lawyer or law firm, for each remittance, a
report showing the amount paid to the Foundation, the rate of interest applied, and
the period for which the report is made,

(8) Notice to Foundation. Lawyers or law firms shall advise the Foundation at
Post Office Box 1553, Orlando, Florida 32802-9919, of the establishment of an IOTA
account for_ﬁmda_mzemd_hx_thm_nﬂg Such notice shall include: the IOTA account
number as assigned by the financial institution; the name of the lawyer or law firm
on the IOTA account; the financial institution name; the financial institution ad-
dress; and the name and Florida Bar attorney number of the lawyer, or of each mem-
ber of The Florida Bar in a law firm, practicing from an office or other business
location within the state of Florida that has established an10%®A the account.

(7) Determination of Nominal or Short-Term Funds. The lawyer shall exercise
good faith judgment in determining upon receipt whether the funds of a client or
third person are nominal or short term, In the exercise of this good faith judgment,
the lawyer shall consider such factors as:

{A) the amount of a client’s or third person's funds to be held by the lawyer
or law firm;

(B) the period of time such funds are expected to be held;

(C) the likelihood of delay in the relevant transaction(s) or proceeding(s);

(D) the cost to the lawyer or law firm of establishing and maintaining an
interest-bearing account or other appropriate investment for the benefit of the client
or third person; and :

(E) minimum balance requirements and/or service charges or fees impesed
by the financial institution.. .

The determination of whether a client’s or third person's funds are nominal or
short term shall rest in the sound judgment of the lawyer or lawfirm. No lawyer
shall be charged with ethical impropriety or other bremelr of professional conduct
based on the exercise of such good faith judgment.

(8) Small 10PA-Accounts Fund Amounts. The Foundation may establish proce-
dures for a lawyer or law firm to maintain an interest-froe trume account for- elient
and third-person funds that are nominal or short termn when their nominal or short-
term trust funds cannot reasonable be expected to produce or have not produced
interest income net of reasonable financial institution.servics charges or fees. -

(9) Confidentiality. The Foundation shall protect the confidentiality of informa-
txox(; regarding a lawyer’s orlawﬁmnmutmtobhmdbymtmofmle&
1.1(e).




Exhibit 2

PROPOSED AMENDED IOTA RULE 5-1.1(e)

RULES REGULATING THE FLORIDA BAR

(Additions underscored, deletions struck through)




(e) 1Interest on Trust Accounts (IOTA) Program.

(1) Definitions. As used in rule 5-1.1(e), the term:

(A) "nominal or short term" describes funds of a
client or third person that, pursuant to rule 5-1.1(e)(7), the
lawyer has determined cannot practicably be placed at interest for

the benefit of the client or third person;

(B) '"Foundation" means The Florida Bar Foundation,

Inc.;

(C) "IOTA account" means a trust account described

in rule 5-1.1(e) (2).

(2) Required Participation. All nominal or short-term funds
belonging to clients or third persons that are placed in trust with
any member of The Florida Bar practicing from an office or other
business location within the state of Florida shall be deposited
into one or more interest-bearing trust accounts in an eligible

financial institution for the benefit of the Foundation, except as

provided in rule 4-1.15 with respect to funds maintained other than
in a bank account, or as provided in rule 5-1.2(a). Only trust
funds that are nominal or short term shall be deposited into an
IOTA account. The member shall certify annually, in writing, that

the member is in compliance with, or is exempt from, the provisions

of rule 5-1.1(de).




(3) Eligible Financial Institutions. An IOTA account shall
be established with any bank or savings and loan association
authorized by federal or state laws to do business in Florida and
insured by the Federal Deposit Insurance Corporation, the Federal
Savings and Loan Insurance Corporation, or any successor insurance
corporation(s) established by federal or state laws. The funds #4n

each—IOTA aeccount covered by this Rule shall be subject to

withdrawal upon request and without delay.

(4) Interest Rates. The rate of interest on any ToFA-aceount

funds covered by this Rule shall not be less than the rate paid by

the financial institution £e on_ funds of non-IOTA account

depositors. Higher rates offered by the financial institution to
customers whose deposits exceed certain time or quantity minimums
may be obtained by a lawyer or law firm for IOTA accounts on some

or all of the deposited funds through use of eligible financial

institution repurchase aqgreements in which the underlying security

consists solely of direct obligations of the United States

Government or agency thereof so long as there is no impairment of

the right to immediately withdraw or transfer principal.

(5) Remittance Instructions. Lawyers or law firms shall

direct the financial institution:

(a) to remit interest on the balance in—the—JFOTA

aeecount of the deposited funds, in accordance with the financial




institution's standard practice for non-IOTA account depositors,
less reasonable service charges or fees, if any, in connection with

the deposited funds FOoPr—aeccount, at least quarterly, to the

Foundation;

(B) to transmit with each remittance to the
Foundation a statement showing the name of the lawyer or law firm
from whose IOTA account the remittance is sent, the lawyer's or law
firm's IOTA trust account number as assigned by the financial
institution, the rate of interest applied, the period for which the
remittance is made, the total interest earned during the remittance
period, the amount of any service charges or fees assessed during
the remittance period, and the net amount of interest remitted for

the period; and

(C) to transmit to the depositing lawyer or law
firm, for each remittance, a report showing the amount paid to the
Foundation, the rate of interest applied, and the period for which

the report is made.

(6) Notice to Foundation. Lawyers or law firms shall advise
the Foundation at Post Office Box 1553, Orlando, Florida 32802-
9919, of the establishment of an IOTA account for funds covered by
this rule. Such notice shall include: the IOTA account number as
assigned by the financial institution; the name of the lawyer or

law firm on the IOTA account; the financial institution name; the

financial institution address; and the name and Florida Bar




attorney number of the lawyer, or of each member of The Florida
Bar in a law firm, practicing from an office or other business
location within the state of Florida that has established an—TOTA

the account.

(7) Determination of Nominal or Short-Term Funds. The lawyer
shall exercise good faith Jjudgment in determining upon receipt
whether the funds of a client or third person are nominal or short
term. In the exercise of this good faith judgment, the lawyer

shall consider such factors as:

(A) the amount of a client's or third person's

funds to be held'by the lawyer or law firm;

(B) the period of time such funds are expected to

be held;

(C) the 1likelihood of delay in the relevant

transaction(s) or proceeding(s);

(D) the cost to the lawyer or 1law firm of
establishing and maintaining an interest-bearing account or other
appropriate investment for the benefit of the client or third

person; and

(E) minimum balance requirements and/or service

charges or fees imposed by the financial institution.




The determination of whether a client's or third person's
funds are nominal or short term shall rest in the sound judgment
of the lawyer or law firm. No lawyer shall be charged with ethical
impropriety or other breach of professional conduct based on the

exercise of such good faith judgment.

(8) Small FoPA Acecounts Fund Amounts. The Foundation may
establish procedures for a lawyer or law firm to maintain an
interest-free trust account for client and third-person funds that
are nominal or short term when their nominal or short-term trust
funds cannot reasonably be expected to produce or have not produced
interest income net of reasonable financial institution service

charges or fees.

(9) Confidentiality. The Foundation shall protect the

confidentiality of information regarding a lawyer's or law firm's

trust account obtained by virtue of rule 5-1.1(e).




