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PO NT ON APPEAL

THE COURT BELOW ERRED I N FI NDI NG, AFTER AN EVI DENTI ARY
HEARI NG UNDER RULE 3. 850, THAT DEFENDANT' S COUNSEL WAS
| NEFFECTI VE DURI NG THE PENALTY PHASE OF TRI AL, AND THE
COURT ALSO ERRED IN ORDERING A NEW PENALTY-PHASE
PROCEEDI NG WHERE ALTHOUGH THE PROSECUTOR PREPARED THE
ORI G NAL DRAFT OF THE SENTENCI NG OCRDER, THE TRI AL JUDGE
TESTI FI ED THAT HE REVI EMED THE ORDER AND | T REFLECTED HI S
FI NDI NGS, AND WHERE THE TRI AL JUDGE FURTHER MODI FI ED THE
ORDER | N DEFENDANT" S FAVOR



STATEMENT OF THE CASE AND FACTS
A TRI AL AND DI RECT APPEAL
This is a State appeal fromthe court below s grant, after a
Fla. R Cim P. 3.850 evidentiary hearing, of a new sentencing

proceedi ng before a new judge and jury.

Defendant was originally charged by indictnment filed on
January 27, 1988, in the Eleventh Judicial GCrcuit of Florida, case
no. 87-42355, with, on October 25, 1987, (1) the first-degree
prenedi tated nmurder of Kersten Kischnick with a firearm and (2)
the use of a firearmin the comm ssion of a felony. (D.A R 3).1
After he was convicted and sentenced to death, Defendant appeal ed

to this court, which affirned, R echnann v. State, 581 So. 2d 133,

141 (Fla. 1991)(Barkett, J), finding the follow ng facts:?2

Ri echmann and Kischnick, “life conpanions” of
thirteen years, were CGerman citizens and residents who
cane to Florida in early Cctober 1987. Ki schni ck was
shot to death in M am Beach on Cctober 25, whil e she sat
in the passenger seat of an autonobile that had been
rented and driven by R echmann. The state’s theory at
trial was that Kischnick was a prostitute, R echmann was
her pi np supported by her incone, and when she decided to
quit prostitution, he killed her to recover insurance
proceeds. Relying on circunstantial evidence, the state

1 The ternms “D.AR” and “D.A.T" wll be used to refer to
the record and transcri pt prepared on direct appeal in R echmann v.
State, Florida Supreme Court case no. 73,492. The terns “R” and
“T.” refer to the record and transcript in the instant, post-
convi ction, appeal.

2 Defendant did not raise any issues on direct appea
regarding his sentence. Ri echnmann, 581 So. 2d at 141.
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sought to prove that Ri echmann stood outside the
passenger side of the car and fired a single fatal shot
through the partially open passenger-side w ndow,
striking Kischnick above the right ear. Ri echmann has
consistently denied conmtting the crinme, asserting that
a stranger shot Kischnick when they stopped the car
sonmewhere in Mam to ask for directions.

Testinony at trial established that as early as the
summer of 1986 Kischnick becane too sick to work and
wanted to quit prostitution. In the nonths i mediately
prior to the nurder Kischnick and Ri echmann were not
getting along, and R echmann was often verbally abusive
toward Ki schni ck

After arriving in Mam from CGermany, Ri echmann
rented an autonobile with his Diner’s Cub card, which
automatical ly i nsured t he passengers for double indemity
in the event of accidental death. On the evening of
Cct ober 25, Riechmann drove around the Mam area with
Ki schnick in the passenger seat. At sone point that
eveni ng, Kischnick was shot.

The evidence at trial included a series of
statenents Ri echmann made to police during the hours and
days that imrediately followed the mnurder. Ri echmann,
who spoke broken English, nade his first statenent during
the investigation at the scene on Cctober 25. He told
of ficers that when he stopped to ask directions froma
bl ack man, he sensed danger and suddenly heard an
expl osion. Realizing that the man had shot Ki schnick, he
accelerated the car and drove around Mam in a panic
| ooking for help. Finally, he spotted Oficer Reid and
pul | ed over. Ri echmann nmade subsequent statenents to
officers at the police station, during “drive-arounds”
when attenpting to help police find the |ocation of the
shooting, and on the telephone. In each pretrial
statenent Riechmann told virtually the sane story, but he
was unable to recall details of the shooting or where it
took place. R echmann also told officers that he had not
fired a gun on the day of Kischnick' s nurder.

In his trial testinony, R echmann gave a nore
detail ed account. Ri echmann testified that he and
Ki schni ck had been touring in their car, intending to
vi deot ape sone of the Mam sights. They got |ost and
asked a stranger for directions. Wen Ri echnmann realized
they were close to their destination, he unbuckled his
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seat belt, reached behi nd hi mand grabbed a vi deo caner a,
apparently getting prepared to use it. He said he put
the canmera on Kischnick’s lap and was in the process of
handi ng her purse to her so she could tip the stranger
when he saw the stranger reach behind him Feel i ng
threatened, Riechmann said he “hit the gas pedal” and
stretched out his right armin a “protective manner,”
with his palmfacing outward in front of him Instantly
he heard an explosion, accelerated the car, and saw
Ki schnick slunp over. After the shooting he began
| ooking for help, driving as many as tento fifteen mles
before he hailed Oficer Reid to get assistance.

Wil e questioning Ri echmann at the scene, police
“swabbed” hi s hands for gunpowder residue. An expert for
the state, CGopinath Rao, testified that nunerous
particles typically found in gunpowder residue were
di scovered in the swab of Ri echmann’s hand. Based on the
nunmber and nature of the particles, Rao concl uded that
there is a reasonable scientific probability that
Ri echmann had fired a gun. Rao also said he woul d not
have expected to find the sanme type and nunber of
particles on R echmann’s hands if R echmann had nerely
sat inthe driver’s seat whil e sonebody el se fired a shot
from outside the passenger-side wi ndow. An expert for
the defense, Vincent P. Q@iinn, testified that the
particles of gunpowder residue found on R echmann’s hand
proved only that R echmann was in the vicinity of a gun
when it was fired--not that he actually fired a gun--and
that Rao’s opinion was not scientifically supported.

In R echmnn's notel room police found three
handguns and forty Wnchester silver-tipped, 110-grain,
. 38-cal i ber-speci al rounds of ammunitioninafifty-shel
box. An expert firearns exam ner testified that those
bullets were the sane type that killed Kischnick,
al t hough none of the weapons found in the roomwere used
to murder Kischnick. The expert also testified that the
bull et that killed Kischnick could have been fired from
any of three makes of guns. R echmann owned two of those
t hree makes of weapons.

The state al so presented testinony about the bl ood
found in the car and on Ri echmann’s cl ot hes. Serol ogi st
Davi d Rhodes testified that high-velocity bl ood splatter
found on the driver-side door inside the car could not
have gotten there if the driver’s seat was occupied in a
normal driving position when the shot was fired from
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out si de t he passenger-side wi ndow. The pattern of bl ood
found on a bl anket that had been folded in the driver’s
seat was consistent with high-velocity bl ood splatter and
aspirated bl ood, rather than other kinds of bl ood stains,
t he serol ogi st said. Bl ood splatter was found on the
steering wheel, but none was found on Ri echmann’s seat
belt or on the back of the driver’s seat. Additionally,
Ri echmann had bl ood stains, rather than bl ood splatter,
on his clothing. Rhodes testified that had R echmann
been sitting in the driver’'s seat during the shooting,
his cl othes woul d have shown evi dence of bl ood splatter
rather than just the blood stains that were found.

Evi dence seized by German authorities and brought
back to the United States included numerous docunents.
Anmong them were insurance papers revealing that between
approximately 1978 and 1985, Ri echmann had becone the
beneficiary of several German insurance policies on
Ki schnick, totalling nore than $961,000 in the event of
her accidental death. Under all the policies nurder was
consi dered an accidental death. German docunents al so
showed that on June 9, 1987, Riechmann and Kischnick
filed reciprocal wlls in a German court desi gnating each
other as “sole heir” of their respective estates.

A fellow inmate of Riechmann, Walter Synkowski
testified that while incarcerated pending trial
Ri echmann was pl eased with the prospect of becom ng rich
from the proceeds of the insurance policies and
Ki schnick’s will.

The jury found Riechmann guilty of first-degree
mur der and unl awf ul possessi on of a firearmwhil e engaged
inacrimnal offense. No evidence was presented in the
penal ty phase, and the jury recomrended death by a ni ne-
to-three vote. The court found the nurder was commtted
for pecuniary gain, and was cold, calculated, and
preneditated w thout any pretense of |egal or noral
justification. Al though Ri echmann presented no
mtigating evidence, the trial court found as a
nonstatutory mtigating circunstance that people in
Ger many who know Ri echmann tol d police they consider him
to be a “good person.” The trial court inposed the
sentence of death, concluding that “[t]he aggravating
ci rcunstances far outweigh the nonstatutory mtigating
ci rcunst ance.”

Ri echmann v. State, 581 So. 2d at 135-37 (footnotes omtted).
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B. POST- CONVI CT1 ON PROCEEDI NGS REGARDI NG
DEFENDANT’ S SENTENCE

On Septenber 30, 1994, Defendant filed a notion to vacate
j udgnent and sentence pursuant to Fla. R Crim P. 3.850, raising
the foll owm ng sentencing issues, verbatim

CLAI M Xi

THE TRI AL COURT’ S SENTENCI NG OF MR RI ECHVANN
TO DEATH WAS | NVALI D I NSOFAR AS THE COURT’ S
FI NDI NGS WERE NOT WRI TTEN BY THE COURT BUT
WERE WRI TTEN VERBATIM BY THE PROSECUTOR,
PROVI DED TO THE COURT EX PARTE, READ | N PART
BY THE COURT | NTO THE RECORD AT SENTENCI NG,
AND FI LED AS | F THEY VERE “THE COURT’ S” -- ALL
W THOUT THE KNOWLEDGE OF MR REICHVANN OR HI' S
COUNSEL, | N VI OLATI ON OF PATTERSQN, DI XON, THE
SI XTH, EIGHTH AND FOURTEENTH AMENDMENTS AND
ARTI CLE |, SECTIONS 9, 16, 21, AND 22 OF THE
FLORI DA CONSTI TUTI ON.

* k%

CLAI M XI'V
VR. RIECHVANN WAS DENIED THE EFFECTI VE
ASSI STANCE OF COUNSEL BY H'S ATTORNEY' S
FAI LURE TO | NVESTI GATE AND PRESENT M TI GATI NG
EVI DENCE VWHI CH OM SSI ON RESULTED DI RECTLY | N
THE JURY'S RECOMVENDATION AND THE COURT' S
| MPCSI TI ON OF THE SENTENCE OF DEATH.

(R 455, 482). On Novenber 3, 1995, the post-conviction court
granted an evidentiary hearing as to both clains.® (T. 103, 105,

R 2154A).

The hearing was conducted on May 13-17, June 11, and July 17-

19, 1996. (T. 197). In regard to the claim of ineffective

8 An evidentiary hearing was also granted as to nost of
Def endant’ s gui |l t-phase cl ai ns, which will not be addressed herein.
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assi stance of counsel, Defendant presented the testinony two of
Def endant’ s ex-girlfiends, Doris Dessauer and Doris R ndel aub, his
| andl adi es Marl ene and Moni ka Seeger, a friend, Wl fgang Walitzki,
Def endant’ s hairdresser, Martin Karpischek, and the hairdresser’s
wife, Urike, all of he whom he all eged counsel shoul d have call ed

at trial.

Mar | ene Seeger, Defendant’s | andl ady, testified generally that
Def endant seened nice and t hat Defendant and the victi mappeared to
have a good relationship. (T. 220-24). On cross, she conceded
t hat Def endant had told her he worked for an i nsurance conpany, and
she was surprised to |learn that he did not, although she admtted
t hat she had never seen himgo to work. (T. 228-29). She also did
not know that the victimwas a prostitute. She admtted that she
did not know nuch about the victim and that she had never spoken
wi th her. (T. 233). Indeed, the entire extent of Seeger’s
rel ati onship with Defendant consi sted of conversations when he was
paying the nonthly rent. (T. 234). None of her converstaions with
Def endant occurred when the victimwas present. (T. 237). M.
Seeger al so noted that Defendant never asked her to contact defense
counsel or to testify in any of their pretrial correspondence. (T.

241) .

Marl ene’ s sister, Mnika Seeger, also stated that Defendant



and the victimhad a nice relationship. (T. 266). On cross she
admtted that she told the police at the time of the nurder that
she and her sister had no close relationship with Defendant, that
they only only rented the apartnent to him (T. 275). Like her
sister, she had never spoken to the victim (T. 276). She
confinmed that Defendant had witten them at |east two letters
before trial, and had never asked themto testify in his behalf.

(T. 277).

Dori s Dessauer testified that she had met Defendant in a disco
in Hanburg in 1971, and they began to date. (T. 243-44). Like the
victim she was also a prostitute. She testified that Defendant
had nothing to do with her trade. (T. 244). Eventually they noved
i n together in Luebeck, while Defendant comruted 65 kil oneters each
way to Hanburg. (T. 245). They lived together for 7 years, during
which tinme she continued to be a prostitute. (T. 246). She
asserted that Defendant was very nice during their relationship,
and decri bed going out and on vacation, which Defendant paid for.
(T. 247-48). Dessauer stated that she was still in contact wth
Def endant’ s nother. (T. 248). She stated that she was intervi ewed
by German police at the tinme of the nurder, and tol d t hem Def endant
was nice, that their separation was am cable, and that they had

stayed in touch. (T. 249-50).



On cross, Dessauer conceded that she had been convicted of
perjury for giving false testinony on Defendant’s behalf in 1976,
in acase involving a traffic citation. (T. 252, 254). Defendant
was al so convicted of solicitation of perjury at the sane tine.
(T. 253). Defendant had gotten two other witnesses to lie in that
court proceeding, also. (T. 263). She further conceded that she
had told the police in 1988 that she broke up wth Defendant
because he was cheating on her. (T. 255). She had also told the
police that she had never spoken to Defendant a whole lot after

that. (T. 256).

Wl fgang Walitzki had known Defendant and the victim since
1978. He spent a lot of tine with them and felt that they got
along well. Def endant lived with Walitzki during a four-week
separation fromthe victim but Defendant did not say what problem
was at that tinme. (T. 287). After Defendant and the victim got
back together, they rented an apartnent in in one of the better
parts of Hanburg. (T. 289). Walitzki did not have a |ot of
contact wwth themafter they noved to southern Germany. (T. 290).
Before 1985, Walitzki had observed D discuss insurance with Ernst
Steffen, a broker who was a nutual acquaintance. (T. 292).
Steffen explained Germany’s 3-tier retirenment benefits to Def endant

(T. 294).



On cross, Walitzki stated that despite their nmany years of
friendship, he did not know what Defendant did for a living. (T.
296, 302). He did not know that the victimwas a prostitute, and
was unawar e of allegations that Defendant was her pinp. He was not
awar e that they had separated (per Defendant’s trial testinony) for
six nmonths in 1979. He was only aware of the separation during
four weeks in 1987 or 1988.% (T. 299-301). Walitzki again
conceded t hat he did not know Defendant’s occupati on, but suggested
that he m ght have been in insurance. He asserted that Defendant
was brokering an insurance transaction for Steffen. He was unabl e
to offer an explanation, then, as to why Steffen would be
expl aining basic insurance precepts to Defendant: “I don’t know
exactly” (T. 302). Walitzki was “very much” suprised to hear that
Steffen denied that Defendant had worked as an i nsurance agent for
him (T. 303). He was also surprised to learn that Steffen |ied
on Defendant’s behalf as to Defendant’s alleged earnings from
Steffen.> (T. 304). Walitzki denied any interest in Defendant’s
l'ivelihood, but conceded that Defendant knew his. (T. 305). He
was now not sure when they net, but thought it was in 1978. (T.

306). He again asserted that the subject of Defendant’s enpl oynent

4 This testinony is obviously incorrect in that Defendant
was incarcerated in late 1987 after the victimwas kill ed.

5 See Steffen’s trial testinony at D.A T. 2697-2702, and
Defendant’s own corroboration of Steffen's statenent at D. A T.
4365.
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never came up in nine years. (T. 307). The victimnever discussed
her enploynent either. (T. 310). Walitzki also conceded that he
had no contact with Defendant or the victimin 1987, and maybe once
in 1986. (T. 311). He could not recall if they had had any
contact in 1985 or not. (T. 312). Defendant wote to him before
trial, but never asked himto testify. (T. 315). Walitzki also
did not know about Defendant’s Gernman convictions, except for his
mansl| aughter conviction, which he characterized as the “vehicle
accident.” (T. 316-17). He did not know that Defendant had been
convi cted of defrauding Mercedes. He was also surprised to |learn
that the victim had married a Swiss citizen in a schene to
eventually obtain Swiss citizenship for Defendant. (T. 318).
Utimately, Walitzki was forced to agree that there was a | ot he

di d not know about Defendant and the victim (T. 319).

Doris Rindelaub net Defendant in 1982 during another of
Def endant’ s separations fromthe victim and they had an intimte
relationship that |asted about six nonths. (T. 327). During that
time, she saw him al nost daily. When they went out, Defendant
usual |y paid. She deni ed know ng anyt hi ng about Defendant being a
pinmp, and stated that he was polite and considerate, and she
considered him a good friend. (T. 328). On cross, R ndelaub
conceded that in her 1988 statenent to the police she had said they

were together not in 1982, but 1981. |In that statememrmt she al so



i ndicated that the rel ationshi p ended when she found out Defendant
had another girlfriend who was a prostitute, i.e., the victim in
Luebeck. (T. 332-34). She conceded that she saw Defendant very
rarely after they broke up, only once or twi ce since 1982. (T.
334). She never observed the relationship between Defendant and
the victim and, indeed, there was a |ot she did not know about
Defendant. (T. 335). Rindelaub stated that Defendant told her he
was in the insurance business at tine they dated, although she
never actually saw himgo to work. (T. 336). Wen infornmed that
Def endant had testified that he did not work in insurance,
Ri ndel aub then cl ai ned t hat he supported his “lavish lifestyle” off

of his savings. (T. 337).

Martin Karpi schek was Defendant’s hairdresser. (T. 339). He
stated that Defendant always had plenty of noney. (T. 342). He
further opined that the victi mwould not have al |l owed Def endant to
“sponge” off of her. (T. 343). He never saw anythi ng negative in
the rel ationship between Defendant and the victim (T. 344). He
t hen opi ned that Defendant was too smart to kill his girlfriend in
a country with the death penalty. (T. 345). On cross Karpischek
stated that he had contacted Defendant two to three weeks after the
murder. Defendant wote to himsix nonths before the trial, but
did not then, or in any subsequent letter, ask himto testify on

hi s behal f. (T. 350). Kar pi schek conceded that he never saw



Def endant or the victimother than in his salon to do their hair,
and that they were two of 2500 regular custoners. Likew se, he
never saw themtoget her, except when Defendant picked the victi mup
after getting her hair done. (T. 351, 355). Karpischek did not
know what Defendant did for a living, although he did knowthat the
victimwas a prostitute, which he | earned from other customers of
his that were “in the scene,” i.e., the prostitution business. (T.
352-53). He also conceded that his opinion of Defendant’s
financial status was based solely on him being well dressed and

grooned. (T. 355).

U ri ke Kar pi schek was t he busi ness partner and wi fe of Martin.
(T. 386). She, too, opined as to the wonderful relationship that
Def endant and the victim had. (T. 387). Like her husband, she
conceded on cross that the only contact she had with themwas in
the salon, and that they did not know nmuch about Defendant’s
personal |ife. (T. 391-93). She also noted that Defendant had
witten to themafter nurder, but had never asked themto testify.

(T. 393-94).

The trial court also permtted Defendant to introduce, over
State objection, affidavits from Defendant’s nother, Martha
Ri echmann, (T. 913, R 2488), his brother, Hans-Henni ng R echmann,

(T. 915, R 2505), a second hairdresser, Thonmas Wehe, (T. 923, R



2536), a friend, Otmar Fritz, (T. 925, R 2540), Fritz’'s ex-
girlfriend, Sabine Plott, (T. 927, R 2557), and Fritz's sister,
Angelika, (T. 927, R 2561), all of whomdefense counsel allegedly
al so should have called at trial. The affidavits of Defendant’s
not her and brother briefly described Defendant’s upbringing and
relationship with the victim and noted that none of Defendant’s
other five siblings was willing to testify or even give an
affidavit. (R 2512). The remainder stated generally that
Def endant was a nice person.® The State presented evidence that
Wbehe had not seen Defendant or the victimfor six years, and that
he had stated that Defendant was the victims pinp. (T. 1406, R

3404) .

Def endant al so presented, over State objection, (T. 811-27),
the testinony of two alleged experts on the subject of effective
assi stance of counsel. Edith Georgi, the head of the capital unit
of the M am -Dade County Public Defender’s O fice, was the ori gi nal
appoi nted counsel on the case before Defendant hired Edward
Carhart.” (T. 789-800). Ms. Ceorgi testified only tangentially as
to the penalty phase, opining that counsel should investigate a

def endant’ s background, even if the defendant opposes it. (T. 839-

6 The affidavits of Plott and Angelika Fritz nmerely adopt
Otmar Fritz’'s affidavit by reference.

! Ms. Georgi also filed the notice of appeal herein on
Def endant’s behal f. (R 6084).
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40) .

Steven Potol ski, a fornmer trial partner of one of Defendant’s
post - convi ction attorneys, who was a regul ar speaker at the Florida
Publ i c Defenders Associ ation’s annual death penalty sem nar, was
i mredi ate past president of the Mam chapter of the Florida
Association of Crimnal Defense Lawers, was on the FACDL s
st atewi de deat h penalty conm ttee, and has devel oped a “network” of
capi tal defense contacts, was al so all owed over State objection to
testify as an “expert” as to the deficient performance prong of the
Strickland test. (T. 1032-35, 1133). Pot ol ski opi ned that
m ni mum st andards cal l ed for the appointnent of two attorneys in a
capital case. (T. 1038-45). He further opined that Defendant’s
counsel had been deficient for failing to investigate Defendant’s
background in Germany, regardless of whether Defendant wanted him
to or not, and for failing to present any witnesses at the penalty

phase of trial. (T. 1057, 1098-1103, 1122-24).

Regarding the ineffectiveness claim the State presented the
testinony of trial counsel, Edward Carhart, who received his | aw
degree fromthe University of Florida in 1964, and was admtted to
practice in 1965. (T. 1611). Carhart was enployed for a total of
10 years with the State Attorney’s Ofice in Mam, six of those

years as Chief Assistant to State Attorney Richard Gerstein. As an



assistant state attorney, he handled between 20 and 50 capita

cases. (T. 1611-13). The renmainder of his experience as an
attorney was in private practice, primarily in the area of crim nal
def ense. He had defended 10 to 20 capital cases prior to
Defendant’s. (T. 1614). Counsel had nunerous conversations with
Def endant about the case. (T. 1616). They discussed Carhart goi ng
to Germany to interview wtnesses for both phases, but Defendant
was opposed. (T. 1617). Before trial, defense counsel had told
the court that Defendant did not want himto go to Germany, and
Def endant agreed on the record. (T. 1618). Defendant attended al

t he depositions of the witneses. (T. 1621). At the deposition of
Cerman police officer Bernd Schlieth, a list of 37 people German
police had interviewed was di scl osed. Defendant never asked that
any of the people onthat list testify. (T. 1646). Carhart called
Defendant’s famly in Germany; he had conversations with them
about whether they could testify and whether they had anything
useful information. (T. 1652). When asked if they woul d have been
hel pful, Carhart replied that he “was able to determ ne that they
weren't really available to [hin].” (T. 1652). On cross, counsel
stated that Defendant assisted himin the preparation of the case.

(T. 1681).

Wth regard to the sentencing-order issue, Def endant

i ntroduced two exhibits, the final order filed in the case, and a



self-titled “rough draft” of the sanme order that bore the initials

of the trial prosecutor. (R 2252, 2263).

The State presented the testinony of the trial judge, Harold
Sol onon. Judge Sol onmon testified that the findings in the
sentencing order were his, although the prosecutor prepared the
draft at the judge's request (T. 1724). The judge then reviewed
it and made sure that it reflected his opinions and rulings. (T.
1725). He also testified that that after review ng the draft he

asked the prosecutor nmake sone changes. (T. 1729).

Kevin DiGegory, the trial prosecutor, stated that he prepared
the rough draft at the judge’ s request, but that he did not prepare
the final order. (T. 1804). The judge made the request after the
the jury issued its sentencing recomendati on. (T. 1805). The
final order differed from the draft in that the judge added
nonstatutory mtigation and del eted two paragraphs relating to the
CCP factor. (T. 1807-08). On cross, DiGegory stated that the
handwitten corrections on the draft were nmade by him during

proofreading. (T. 1836).

After oral and witten argunent of counsel, (T. 1895-1958, R
5883-5999, 6000-6024), the post-conviction court entered an order

on Novenber 4, 1996, rejecting Defendant’s clains as to the guilt



phase and re-affirm ng Defendant’s conviction. (R 6025-71). The
court then concluded that counsel’s penalty-phase performnce was
deficient because he failed to adequately investigate the
mtigating circunstances. (R 6076-77). The court further
concluded that counsel “failed to unearth a |arge anount of
mtigating evidence,” (R 6077), and that therefore Defendant was
prejudiced. (R 6078). The trial court also concluded that the
prosecutor’s preparation of the first draft of the sentencing order
required reversal of Defendant’s sentence, and ordered a
resentenci ng before a new judge and jury. (R 6072, 6079). The
State filed a tinely notice of appeal, (R 6080), and this appeal

foll ows.



SUMVARY OF THE ARGUMENT

A The court belowerred in finding deficient performance at
the penalty-phase trial where counsel was stymed in his
i nvestigation and presentation of mtigating evidence by Def endant
hi nsel f. Moreover, even if counsel’s perfornmance were deened
deficient, Defendant has failed to establish prejudice where the
W t nesses presented in the post-conviction proceedi ngs were shown
to have little know edge of Defendant’s true character, had had
little contact with Defendant in the years before the nmurder, and
their testinony opened the door to an abundant anount of danmagi ng
character evdi ence. Finally, this evidence, even taken at face
val ue, showed only that Defendant was a “nice person” and good to
his long-term | over. G ven that the evidence established that
Def endant had nurdered that |over to obtain the nearly one mllion
dollars in life insurance benefits that he had procured on her
life, the presentation of this evidence could not reasonably have
resulted in a different recomendation by the jury, or a different
sentence by the judge. As such the trial court erred in finding
that counsel’ alleged ineffectiveness required reversal of

Def endant’ s sent ence.

B. The court below erred concluding that the judge’'s ex
parte request that the prosecutor prepare a draft sentencing order

required reversal where the court subsequently nodified the draft
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i n Defendant’ s favor, where Defendant was gi ven the opportunity to
present argunment and evidence before the trial court pronounced
sentence, where the pronouncenent of sentence was acconpani ed by
t he contenporaneous filing of the witten sentencing order, and

where Defendant failed to otherw se establish prejudice.

Def endant’s sentence should be reinstated.



ARGUVMENT

THE COURT BELOW ERRED | N DETERM NI NG THAT A
NEW SENTENCI NG PROCEEDI NG WAS WARRANTED.

As noted above, the court below determned that a new
sentenci ng proceeding before a new judge and a jury was required
based on its conclusion that counsel was ineffective in the penalty
phase and because of the prosecutor’s preparation of the first
draft of the sentencing order. The court’s finding of
ineffectiveness is unwarranted where counsel testified that he
di scussed the issue of testifying with Defendant’s Gernman
relatives, but they were not helpful, and that Defendant had
prohibited him from going to Germany hinself. Mor eover, the
court’s conclusion of prejudice is wholly w thout record support
where at the evidentiary hearing, the defense presented no evi dence
what soever of any statutory mtigation. The wi tnesses the defense
did present only testified essentially that Defendant was a nice
person, and the cross-exam nation of these witnesses reveal ed t hat
they actually knewvery littl e about Defendant, and their testinony
opened the door to a great deal of damaging information regarding
Defendant’s character. Gven that Defendant was convicted of
murdering his long-time girlfriend for the insurance proceeds,
resulting in the finding of the CCP and pecuni ary gai n aggr avat or s,
whi ch Def endant has not chal l enged, the presentation of evidence
that he was “a nice guy” could not reasonably have resulted in a

life recoomendation. Likewise, the trial court’s finding that the
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prosecut or prepared the rough draft of the sentencing order does
not require a whol e new penalty phase where the judge subsequently
nodi fi ed and adopted the order, and testified that it reflected his

fi ndi ngs.

A THE COURT BELOWN ERRED IN FIND NG THAT
DEFENDANT’ S COUNSEL WAS | NEFFECTI VE DURI NG THE
PENALTY PHASE OF TRI AL.
The court bel ow determ ned that Defendant’s counsel provided
i neffective assistance during the penalty phase of trial. Thi s
conclusion was unwarranted, however. A claim of ineffective

assi stance of counsel nust be reviewed under the United States

Suprene Court’s two-pronged test enunciated in Strickland v.

Washi ngton, 466 U.S. 668, 687 (1984), where the Court expl ai ned:
First, Defendant nust showt hat counsel’ s performance was
deficient. This requires show ng that counsel was not
functioning as the ‘counsel’ guaranteed Def endant by the
Si xth Amendnent. Second, Defendant nust show that the
deficient performance prejudiced the defense. Thi s
requi res show ng that counsel’s errors were so serious as
to deprive Defendant of a fair trial, a trial whose
result is reliable.

I n addressi ng the performance prong, the Court explai ned that
the standard i s one of reasonabl eness, and specifically noted that
“no particular set of detailed rules for counsel’s conduct [coul d]
satisfactorily take account of the wi de variety of circunstances
faced by defense counsel.” 466 U S. at 688-89. Thus, “[j]udicial

scrutiny of counsel’s performance nust be highly deferential.” 1d.

- 22 -



This standard requires the reviewing court to “indulge a strong
presunption that counsel’s conduct falls wthin the w de range of
reasonabl e professional assistance.” 1d. Finally, the court noted
that the burden of proof was on the defendant to overcone the

presunption. Id.

I n explaining the appropriate test for proving prejudice, the
Court held that “Defendant nust show that there is reasonable
probability that, but for counsel’s unprofessional errors, the
result would have been different. A reasonable probability is a
probability sufficient to underm ne confidence in the outcone.”
466 U.S. at 694. In review ng counsel’s performance, the Court
must be highly deferential to counsel, and in assessing the
performance “every effort nust be nade to elimnate the distorting
effect of hindsight, to reconstruct the circunstances of the
counsel s chall enged conduct, and to evaluate the conduct from

counsel s perspective a the tine.” 1d.

Finally, the Court noted that in order to be entitled to
relief, the defendant nust establish both deficient performance and
prejudice. The failure to neet either prong will result in the

failure of the claim 466 U S. at 697

The record reflects that counsel was stymed in his



i nvestigation and presentation of mtigating evidence by Def endant
hi nsel f. Moreover, even if counsel’s performance were deened
deficient, Defendant has failed to establish prejudice where the
W t nesses presented in the post-conviction proceedi ngs were shown
to have little know edge of Defendant’s true character, had had
little contact with Defendant in the years before the murder, and
their testinony opened the door to an abundant anount of danmagi ng
character evdience. Finally, this evidence, even taken at face
val ue, showed only that Defendant was a “ni ce person” and good to
his long-term | over. G ven that the evidence established that
Def endant had nurdered that |over to obtain the nearly one mllion
dollars in life insurance benefits that he had procured on her
life, the presentation of this evidence could not reasonably have
resulted in a different recomendation by the jury, or a different
sentence by the judge. As such the trial court erred in finding
that counsel’ alleged ineffectiveness required reversal of

Def endant’ s sent ence.

1. Counsel ’ s performance was not deficient.

I n addressing the performance prong of the Strickland test,

the the court below determ ned that counsel’s performance was
deficient for conducting an inadequate investigation. Thi s
concl usion, however ignores the unrefuted testinony of trial

counsel that he had discussed going to Germany with Defendant to
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interview witnesses for both phases of trial, and that Defendant
was opposed. (T. 1617). The court’s conclusion, (R 6077), that
counsel “clarified” his testinony to state that Defendant did not
prohibit him from doing so msreads the record. Thi s
“clarification” addressed only a statenent counsel had nade on the
record before trial regarding the depositions of State w t nesses.
The “clarification” canme during the defense cross-exam nation of
counsel, and the questions were carefully limted to what counsel
had nmeant at the pretrial hearing, and in no way addressed
counsel s previous testinony that Defendant had prohi bited himfrom
conducting an investigation in Germany. (T. 1683-84). Moreover,
the post-conviction testinony i s borne out by the record at trial.
First, after the jury returned the guilty verdict on August 10,
1988, counsel requested sone tine to contenpl ate what evidence he
woul d present at the sentencing hearing. (D.A. T. 5180). The
sentencing hearing was held on August 30, 1988. At that tine,
during his closing argunment, counsel nmade it clear that he would
have | i ked to have presented evidence, but was not being permtted

to, apparently based on Defendant’s refusal to concede his guilt:?

8 Not e al so Defendant’s own statenents to the court at the
al I ocution hearing:

| wish to say since | aminnocent | will not accept any
kind of penalty, neither the death penalty nor life
i npri sonment .

And that | amfirmly convicnced that this verdict
will not stand as it is in appeal.
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|’ m not authorized to beg for D eter R echmann's
life. |’m not allowed to. | am the servant of ny
client. ... But I'"'mnot permtted to beg for his life
because he mintained he’'s innocent and he still
mai nt ai ns he’s i nnocent.

(D. A T. 5288).

Counsel also testified that he attenpted to elicit the
assistance of Defendant’s famly nenbers before trial, but they
were not hel pful. That testinony is borne out by the post-
conviction record, where, despite nonths of advance notice as to
t he hearing date, post-convcition counsel was unabl e to produce any
famly nenbers at the evidentiary hearing. Only one of Defendant’s
many siblings was even willing to give Defendant’s attorneys an

affidavit on his behal f.

Finally, the finding of deficiency is also belied by the fact
that with two years in which to investigate,® post-conviction
counsel were able to produce only seven w t nesses who, as di scussed
with regard to the prejudice prong, infra, had little in the way of
hel pful testinony to offer. Furthernore, counsel testified that in
preparing for trial, Defendant had essentially acted as his

assistant, attending all the depositions, keeping the | arge anount

That was it.
(D. A T. 5320).
9 Trial counsel had roughly six nonths.
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of documantary evi dence organi zed, etc. Yet the witnesses called
at the post-conviction hearing all testified that despite the fact
t hat Def endant had contacted themall before trial, he never asked
any of them if they would testify on his behalf. Counsel ' s

performance was thus not deficient. Rose v. State, 617 So. 2d 291,

294 (Fla. 1993)(no difficiency where defendant insisted on

mai nt ai ni ng i nnocence, even through penalty phase); Mtchell v.

Kenp, 762 F.2d 886, 889 (1l1th Cr. 1985)(no deficiency where
def endant di scouraged counsel from undertaking investigation, and
counsel s attenpts toelicit famly’'s assistance were fruitless, it

di d not appear to counsel that finding useful evidence was |ikely).

Moreover, in spite of the roadbl ocks Defendant erected,
counsel presented a forceful closing argunent that focused on why
the jury should exercise its discretion and be nerciful, focusing
on the circunstantial nature of the State’'s case, and why the
asserted aggravation did not apply. (D. A T. 5275-5287). This tack
apparently convinced three nenbers of the jury. Under these
ci rcunst ances, counsel’s performance cannot be considered

deficient. See Francis v. Duqgger, 908 F.2d 696, 703 (11th Grr.

1992) (pursuit of synpathy and nercy rather than focusing on

def endant an appropriate cl osing argunent strategy); Haliburton v.

State, 691 So. 2d 466, 471 (Fla. 1997)(findi ng no deficiency where

presentation of other evidence would have contradicted |ingering



doubt argunent actually nade). Furt hernore, counsel enphasized
evi dence produced at the guilt phase of trial to the effect that
Def endant was an intelligent and decent person who |oved the
victim (D. A T. 5287-88). Nothing in the testinony of the
W t nesses produced at the post-conviction hearing woul d have added

any nore than the evidence already before the jury. See Wiite v.

Singletary, 972 F.2d 1218, 1225 (11th Cr. 1992)(counsel not

deficient for failing to present cunul ative testinony).

In view of the foregoing, it is plain that the trial court
erred in determning that Defendant had met his burden of
overcom ng the presunption of conpetence. For that reason, the
trial court’s order granting Defendant a new penalty phase because

of ineffectiveness of counsel should be reversed.

2. Counsel ’s al l eged deficiency was not prejudicial.

Even assum ng, arquendo, that defense counsel’s performance
was deficient, Defendant wholly failed to denonstrate prejudice
bel ow. As alluded to above and in the statenent of the case
Def endant presented only seven wi tnesses bel ow. Four were business
acquai ntances: his two landladies, his hairdresser and the
hairdresser’s wife. All conceded that they really knewvery little

about Defendant or his personal life. As such their character



references were of very little value.?0

The three remaining witnesses were two ex-girlfriends and a
long-tine friend. The first girlfriend, Dessauer, was a prostitute
and admtted that she had previously been convicted of perjury.
She expl ained that Defendant had suborned that perjury, and was
hi nsel f convicted on that account. She further testified that
there were two ot her people involved in that schene, and that they

had al so been convicted of |ying on Defendant’s behal f. 1!

The second girlfriend, R ndelaub, who dated Defendant for al
of six nonths, gave testinony that was inconsistent wth her
pretrial statenments to the police. She gave several dates as to
her involvenent with Defendant. Apparently she was dating him at
atime he was either living with or involved with the victim In
ei t her case, she broke up with Def endant when she found out she was

not the sole object of his affections.

The friend, Walitzki, who clained to have been a close

associ ate for many years, did not even know what Defendant did for

10 The hairdresser offered the wonderfully mtigating
opi nion that Defendant was too smart to kill his wife in a country
with the death penalty.

11 That case was atraffic violation. |If shewas willingto
lie for Defendant for such small stakes, the inplications as to her
credibility where Defendant was fighting for his life are obvi ous.
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a living, and was forced to admt that there was a | ot he did not
know about the victim During the course of cross-exam nation the
State also brought out nunerous exanples of Defendant’s prior

illegal and/or dishonest conduct.

The only positive testinony any of these w tnesses of fered was
essentially that Defendant was a nice person and was good to the
victim On cross, each one of these “friends” was forced to adm t
that Defendant had lied to them or concealed facts about his
crimnal history and source of incone. They also had had little
contact with Defendant in the years before the nurder. Walitzk
had not really seen nuch of Defendant since 1984, Ri ndel aub, since

1982 and Dessauer since the 1970’ s.

It nmust also be recalled that the State’s theory of the case
as toguilt, which prevailed at trial, on direct appeal, and bel ow,
was that Defendant was intelligent, that he was able to get people
to like him but that he was dishonest. As such, a parade of
wi t nesses who all said that Defendant seenmed nice, but who were al
al so required to concede that Defendant had been dishonest wth
them and which gave the state the opportunity to go through a
litany of Defendant’s past bad acts, including perjury, fraud, and
theft convictions, sinply would not have persuaded the jury that

Def endant was entitled to nercy. Li kew se, all their bleating
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about what a wonderful relationship Defendant and his girlfriend
had would have rung hollow with a jury that had just determ ned
that Defendant killed that girlfriend because he apparently | oved

nmoney nore than her. See Darden v. Singletary, 477 U S. 168, 186

(1986) (adm ssion of mtigation evidence bears the risk of opening

the door to unfavorable rebuttal); Breedlove v. State, 692 So. 2d

874, 877-78 (Fla. 1997)(no ineffectiveness in not presenting
W t nesses where they would have opened door for state to explore

negati ve i nformati on about defendant); Medinav. State, 573 So. 2d

293, 297 (Fla. 1990)(sane); Valle v. State, 581 So. 2d 40 (Fl a.

1991)(sane); Floyd v. State, 569 So. 2d 1225 (Fla. 1990)(sane);

Wite v. Singletary, 972 F.2d 1218, 1225 (11th G r. 1992)(sane);

Lusk v. Singletary, 890 F.2d 332, 338 (11th Gr. 1989)(entirely

possi ble jury would have considered such evidence as aggravati ng

rather than mtigating).

In his post hearing-nmenorandum Defendant postul ated that he
had established the following mtigation: (1) that he was “a kind
and considerate person;” (2) that he was “totally non-violent;”
(3) that he was good to the victim and they had a |oving
rel ati onshi p; (4) that he was a good friend, (5) that he was
di straught about the victinms death; (6) that his father abused
himas a child; (7) that he had a difficult childhood; (8) that

Def endant was intoxicated at the tinme of the offense. (R 5595-



96). The first claim has been thoroughly addressed above. The
second is wholly refuted by the jury's verdict, wherein it found
t hat Defendant had shot his long-tine girlfriend for noney. The
third claimis likewse refuted by the fact that he killed her.
The fourth claimis essentially the same as the first, and is
entitled to little, if any, weight, as previously discussed. The
fifth is conparable to killing your parents and then asking for

mer cy because you are an orphan.

The sixth and seventh <clainms, relating to Defendant’s
chil dhood, were not testified to by any witness at the post-
conviction hearing. They are based solely on affidavits
purportedly executed by Defendant’s nother and brother. Al though
the trial court permtted Defendant to introduce these affidavits
as evidence at the post-conviction hearing, the State strenuously
obj ect ed. Thus, to the extent the court below relied on these

affidavits, it was in error. Routly v. State, 590 So. 2d 397, 401

n.5 (Fla. 1991)(“absent stipulation or sonme other |egal basis, we
cannot see how the affidavits [presented at a post-conviction
hearing] can be argued as substantive evidence”). Because this
evidence was inproperly admtted it cannot form the basis for

uphol ding the trial court’s conclusion of prejudice.

Mor eover, even had this evidence been properly admtted, such
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evi dence, where, as here, the Defendant was 44 at the tine of the
murder, is of little relevance. And indeed, any claim that
Def endant commtted this crine because his father was cruel to him
would wholly have contradicted his steadfast naintenance of
i nnocence, as well as the notions, untenabl e though they are, that
he was “nonviolent,” “nice,” and had |ed a decent and productive

life as an adult. See Francis, 908 F.2d at 703 (noting the limted

val ue of such mtigation evidence as to older nurderers); Rose,
617 So. 2d at 294 (counsel was not ineffective in failing to
present chil dhood-based mtigation where the defendant was 33 at
the time of the nurder, and the evidence would have been
inconsistent with other proffered mtigation and defendant’s
mai nt enance of innocence). This testinony would al so have opened
the door to the further danagi ng evidence that Defendant actually
admred his father’s role as an SS captain during Wrld War I, as
wel | as associ ated racist coments that Defendant had made. (T.

1445- 46) .  Medi na.

The last claim that Defendant was intoxicated, was not
est abl i shed, other than that Defendant had had a few drinks before
he killed the victim This claim is further refuted by the
evi dence that established that this was a highly planned killing.

There is sinply nothing about the fact that Defendant took the



vicitmout for a few last drinks before he killed her'2 that is

mtigating.

In view of the foregoing, the court below clearly erred in
concl udi ng that Defendant had established prejudice. Its order
granting Defendant a new penalty phase because of ineffectiveness

of counsel should be reversed.

12 It is possible that he was trying to get her drunk to
make the crime easier to carry out. This speculation is just as
probabl e as Defendant’s, and certainly nore consistent with all the
facts of the case. Lusk.
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B. THE COURT BELOW ERRED |IN ORDERING A NEW
PENALTY- PHASE PROCEEDI NG WHERE ALTHOUGH THE
PROSECUTOR PREPARED THE ORI G NAL DRAFT OF THE
SENTENCI NG ORDER, THE TRI AL JUDGE TESTI FI ED
THAT HE REVIEWED THE ORDER AND | T REFLECTED
HS FINDINGS, AND WHERE THE TRI AL JUDGE
FURTHER MODI FI ED THE ORDER TO ADD M TI GATI NG
Cl RCUMSTANCES AND DELETE LANGUAGE RELATI NG TO
THE CCP AGGRAVATOR

The post-conviction court concluded that Patterson v. State,

513 So. 2d 1257 (Fla. 1987), required Defendant’s sentence to be
reversed. However, that case involved an inproper del egation of
the determ nation of the aggravating and mtigating factors to the
assistant state attorney. Here, although the prosecutor prepared
a draft order, the judge subsequently nodifiedit. Thus, the error
lay not in the inproper del egation of the sentencing determ nati on,
but in the ex parte request for the State to prepare the draft.
Under such circunstances, Defendant is entitled to have his
sentence reversed only if he can show prejudice, which he failed to
do bel ow As such, the court below s reversal of Defendant’s

sentence was in error

In Patterson the Court held that the defendant’s sentence had
to be reversed because the trial court pronounced a sentence of
death, and afterwards instructed the prosecutor to prepare the
sentencing order w thout indicating what should be placed in the

order. 513 So. 2d at 1262. There was no evidence that the tri al



court had independently weighed the aggravating and mtigating
circunstances prior to sentencing the defendant. 1d. The Court
thus concluded that the trial court had not carried out its
statutorily mandated role under Section 921.141, Fla. Stat.,
requi ring a new sentenci ng proceedi ng before the judge. 513 So. 2d

at 1263.

Here, however, the sentencing order was prepared before the
pronouncenent of sentence. Further, although the prosecutor
prepared a rough draft at the trial court’s request, the trial
judge specifically testified that the remainder reflected his
conclusions, and that he had reviewed it to ensure that it was
consistent with his findings. (T. 1724-25). The testinony is
borne out by the fact that the court itself nodified the order
before sentencing, deleting two paragraphs relating to the CCP
aggravator,®® and adding nonstatutory mtigation. (T. 1807-08).
Thus, the sentence was pronounced after the record evidence
reflecting the judge s deliberative process was nmade, and after
Def endant and counsel were given the opportunity to address the

court and present any additional evidence they desired.* (D A T.

13 This nodification was wholly ignored by the court bel ow
inits order.

14 When Def endant addressed the court, he sinply stated that
he woul d not “accept” any sentence, be it life or death. (D A T.
5320).
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5309). As such, the proceedings fully conported with Patterson

and no based on that case occurred shoul d have been found.

The only error that occurred was the trial judge' s ex parte
request for the prosecutor to prepare the draft. This practice was

condemmed in Spencer v. State, 615 So. 2d 688, 691 (Fla. 1993).

However, that case was decided five years after Defendant was

sentenced. In Arnstrong v. State, 642 So. 2d 730, 738 (Fla. 1994),

the Court held that Spencer would not be applied retroactively

absent a showi ng of prejudice by the defendant. Card v. State, 652

So. 2d 344 (Fla. 1985), is on point, and instructive. I n that
case, the defendant alleged in his Rule 3.850 notion that the tri al
judge had received a proposed sentencing order ex parte fromthe
pr osecut or. In reversing the summary denial, the Court
characterized the i ssue as a Spencer claim and specifically noted
t hat t he def endant woul d not be entitled to relief absent a show ng

of prejudice, citing Arnstrong. Card, 652 So. 2d at 345 n.2. The

court went on to list factors that were to be considered in
determ ning prejudice on remand: the nature of the contact between
the judge and the prosecutor, when the court was given the draft,
and the stage in the proceedings that defense counsel received a

copy. 652 So. 2d at 346.

Here, by all accounts the contact was brief, and was initiated



by the judge, not the prosecutor. The court requested the draft
only after all the evidence had been submtted, and after the jury
had returned its recommendati on. (T. 1805). Furthernore, the
aggravating circunstances found in the draft and in the final order
were the sane circunstances that the State had argued to the jury,
and to the court: cold calculated and preneditated and pecuniary
gain.® O particular note, the entire theory of the State' s case,
which had prevailed in the guilt phase, was that Defendant had
bought numerous insurance policies on the victims life, and then
shot her, attenpting to make it |look |like a robbery. The defense
was given the opportunity to argue that these aggravators did not
exist, and did so, and also argued that they should have been
“merged. " (D.A T. 5310-13). The findings in mtigation were not
even the product of the ex parte contact, but were added by the
trial court. Moreover, the mtigation found, that people thought
Def endant was a nice person, was essentially the sane as that
argued by the defense before Defendant was sentenced. (D.AT.
5315). Under the circunstances, Defendant has failed to establish

prejudi ce. The court below s reversal of Defendant’s sentence was

15 As noted, the trial court nodified the CCP findings in
the final order.

16 This court has held that the CCP and pecuniary gain
aggravators apply to different aspects of the offense, and do not
require merger. Larzelere v. State, 676 So. 2d 394, 406 (Fl a.
1996) (hol ding finding of both aggravators proper where defendant
had spouse killed for insurance proceeds).
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t hus error.

Finally, even assum ng, arguendo, that reversal were required
on this ground, the remedy inposed below is incorrect. In its
order, the court bel ow ordered a new sentenci ng proceedi ng before
a new judge and jury.' However, Patterson itself was remanded for
the i nposition of a new sentencing order by the trial judge. Here,
the trial judge continues to sit as a senior circuit judge. The
appropriate renmedy, if the court concludes that a renedy is
required, would be to remand the case for a new sentencing
proceedi ng before the judge. The State is not unm ndful of the
Court’s concern for the appearance of inpropriety in cases of ex
parte contact. It would note, however, that the judge' s actions
wer e not uncommon practice throughout the state at the tine, that
that practice that was not ruled inproper until after Defendant’s
trial, that there was no evidence presented of any bad faith on the
part of either the judge or the prosecutor with regard to the
sentenci ng order, and i ndeed the judge nodified the draft order in
Def endant’ s favor. Under these circunstances, it would indeed be
a waste of judicial resources torequire afull-blown jury trial on
Def endant’s sentence ten years after the fact as a renedy to an

error that was not even regarded as such at the tine, and from

17 In fairness, the court had also found ineffective
assi stance of counsel, which could be the basis of the renedy
ordered. However, as di scussed above, counsel was not i neffective.
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whi ch Defendant has failed to denponstrate prejudice.



CONCLUSI ON
For the foregoing reasons, that portion of the trial court’s
Rul e 3.850 order granting a new sentencing proceeding should be
reversed, and Defendant’s sentence reinstated.
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