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STATEMENT OF CASE AND FACT8

This appeal arises out of claim brought on perfornmance
bonds for danages allegedly caused by latent defects in
previously conpleted construction. Suit was filed nore than a
decade after conpletion of construction. The pertinent facts are
as follows.

Respondent, The Southwest Florida Retirement Center ("the
owner"), sued its general contractor for alleged l|atent defects
in the construction of the owner's retirement facility, and it
also sued the surety who had issued the contractor's performance
bond on the project. (p. at 3, A 43].Y The construction arose
out of contracts executed in 1981 and 1983 and, according to the
owner's conplaint, construction of the two phases of the project
was conpleted in 1982 and 1984, respectively. Id. The owner
filed its suit in Septenber 1994, nore than ten years later, Id.

The general contractor in turn sued various subcontractors
on the project and their sureties. [R 91, A 2)]. Petitioner,
Firenmen's Insurance Conpany of Newark, New Jersey ("Firemen’s"),
had issued a performance and paynent bond to Mles Plastering &

Associates, Inc. ("Miles"), which was the subcontractor

Y The record materials referred to in this brief are
desi gnated "R. ," and they are included in the acconpanying
appendi x, which is designated "a, . " The decision of the _
District Court below is included in the Appendix at Tab 4, and is
referred to as "Op. I""AI'l enphasis in quoted materials is
supplied. To avoid unnecessary repetition, Firemen's adopts by
reference the arguments set forth in the brief filed
contenporaneously herewith by Federal |Insurance Conpany.
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performng work with regard to the exterior finish wall systens
for Phase | of the project. (R. 91, Ex. C A 2). Mles' work
was conpleted by 1982. [R 91, 99, A 2]. The general
contractor's third party clains against Mles and Firenen's were
filed nore than twelve (12) years after the conpletion of Mles'
wor k. [R 91, 99, A 2]. Al parties agreed that Florida
Statutes Section 95.11(2)(b), governing suits on witten
contracts, was the applicable statute of limtations. [Op. at 2
A 4].

The trial court dismssed the clainms on the performnce
bonds, ruling that they were barred by the 5-year limtations
period set forth in Section 95.,11(2)(b). [(R. 392, A 3]. A
sharply divided Second District reversed. Southwest Florida

Retirenent Center v. Federal Ins. Co., 682 So. 2d 1130 (Fla. 2d
DCA 1996) [A. 4].

The majority held that the claims on the performance bonds
were not barred by the statute of limtations, even though the
construction had been conpleted nore than 5 years before the
owner's suit was brought. [Op. at 3, A 4]. Instead, in the
majority's view, "by incorporating the construction contract into

the bond, the surety's liability becomes co-extensive with that

of the general contractor and [hence] a tinely contractual claim
against the general contractor would result in a valid claim
against the surety's bond." [Op. at 4-5, A 4]. The mgjority
specifically relied in this regard upon the Second District's

earlier decision in School Board of Pinellas Countv_v. St. Paul
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Fire Ins. Co 449 So. 2d 872, 874 (Fla. 2d DCA), rev. denied,
458 So. 2d 274 (Fla. 1984), holding that the surety "may be held

liable for such latent defects to the same extent that [the
contractor] is liable therefor.® [Op. at 8, A 4], The mgjority

concluded that, "the contracts being co-extensive, the
limtations period for an action against the surety did not begin

to run until discovery of the latent defects constituting the

breach of warranty." [Op. at 5 A 4].

Witing in dissent, Judge Blue declared that the nmmjority's
decision "conflicts with prior decisions of the courts of our
state" [Op. at 13, A 4] because it "extends the liability on the

bond by inplication beyond the terns of the bond contract.” [ CP.
at 17, A 4], Judge Blue pointed to this Court's decision in

Arerican Home Assurance Co v Tarkin Ceneral Hospital Ltd 593
so. 2d 195 (Fla. 1992), where the Court "refused to hold the

surety responsible for all damages for which the contractor was
liable," even though the bond incorporated the construction
contract . [Op. at 16, A 4]. Judge Blue also reviewed the
district court decisions that were disapproved in Larkin and
noted that those decisions had held -- just like the ngjority
here -- that the surety's liability was absolutely co-extensive
with the contractor's liability under the construction contract
because that contract was incorporated in the bond. [Op. at 13,
A 4],
Judge Blue further noted that "the ngjority decision

directly conflicts" with the Fifth District's decision in School
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Board of Volusia County v, Fidelity Co. of Mirvland, 468 So. 2d
431 (Fla. 5th DCA 1985). [Op. at 13, A 4)]. Contrary to the

majority's decision here, the Fifth District held in Board of

Volusia Countv that the linmtations period established by Section

95.11(2) (b) for suits on bonds was not tolled until discovery of
the alleged latent defects. Enphasizing that "the issue involved
is one of great public inportance because of the inpact our
decision will have on bonded construction and related
industries," [Op. at 13, A 4}, Judge Blue declared that he woul d
"certify confliet" with School Board of Volusia Countv and
mcertify the issue as one of great public inportance.** [Op. at
18, A 43.

Firenen's and Federal Insurance Conpany requested the
District Court to certify conflict and to certify the issue as
one of great public inportance. However, those notions were
denied. Firemen's and Federal Insurance Conpany thereafter filed
their respective petition for review pursuant to Article V,
Section 3(b)(3) of the Florida Constitution. By order dated
April 2, 1997, this Court accepted jurisdiction and dispensed

with oral argunent.

8497553.1 042897 10:34 am -4-




SUMVARY OF ARGUMENT

By its decision below, the Second District has expanded the
liability of sureties issuing standard perfornmance bonds so as to
be absolutely coincident with the contractor's liability under
the construction contract itself, notwithstanding the terns of
the bond limting the surety's liability to completion of the
construction. That decision is directly contrary to _American
Home Assur. Co. v, Larkin CGeneral Hosp., [td., 593 So. 2d 195,
198 (Fla. 1992), where this Court expressly held that the
surety's liability did not extend "beyond the terns of the
performance bond." Since the purpose of such a bond is "to
guarantee the conpletion of the contract upon default by the
contractor, " this Court determned that the surety was not [iable
for delay damages, even though the contractor was liable for such
damages under the construction contract incorporated in the bond.

The decision below is also contrary to Elorida Brd of

Resents v. Fidelitv & Deposit Co. of M., 416 So. 2d 30 (Fla. 5th
DCA 1982), where the Fifth District held that a performance bond

did not cover clainms for defective workmanship discovered after
conpletion of the project. That decision was specifically cited,
with approval, by the Larkin Court. On the other hand, the
Larkin Court specifically disapproved the decisions in _Anerican
Hone Assurance Co. V. Larkin General Hospital, Ltd., 571 So. 2d
124 (Fla. 3d DCA 1990) (Larkin I), St. Paul Fire & Mrine Ins.

Co. v. Woolley/Sweeney Hotel #5, 545 So. 2d 958 (Fla. 4th DCA
1989), and Arbor Qub of Boca Raton, Inc., ltd, v. Omega Const,

MO7553.1 042897 10:34 am -5=




Co, Inc., 565 So. 2d 357 (Fla. 4th DCA), review disnssed, 576
so. 2d 294 (Fla. 1990), where the Third and Fourth Districts,

respectively, held that the surety was liable for all danages for

which the contractor was liable, including damages flowi ng from

matters other than the surety's specific undertaking in the bond

to conplete the construction upon the contractor's default.
Significantly, in reaching its decision in Arbor Cub, the

Fourth District relied directly upon the Second District's

earlier decision in School Board of Pinellas Ctv. It goes

without saying that the Larkin Court's disapproval of Arhor Club

necessarily carried with it the Court's disapproval of Schoal Brd

of Pinellas ¢tvy., since that decision held to exactly the sane

effect as Arbor Cdub. Nevertheless, the mgjority relied on
School Board of Pinellas cty. to reach exactly the same result as

the Arbor Club decision which was disapproved in Larkin!

Not only does the ngjority's decision conflict wth Larkin
and Florida Brd. of Regents, it also conflicts with School Brd.

of Volusia County v, Fidelitv Co. of Maryland. 468 So. 2d 431
(Fla. 5th DCA 1985). The mmjority held below that the

limtations period on a performance bond is tolled until the
owner's discovery of latent defects in the construction.  But
that inproperly inserts a tolling provision into the statute of
limtations governing contracts in witing, and that is plainly

wrong. As the Fifth District pointed out in School Brd of

Vol usia ¢county, the statute of limtations governing bonds does

not contain a tolling provision like the one in the statute of

8$#97553.1 042897 10:34 am -6-




limtations governing contracts for the inprovenment of real
property. The Fifth District correctly declined to toll the
statute where the Legislature had not provided for such tolling.

The decision below should not be allowed to stand. It
improperly expands the liability of all sureties on performnce
bonds beyond the terns of the bond -- which is sinply to ensure
the physical conpletion of the work upon default -- and it also
expands the limtations period for filing suits on such bonds by
tolling the statute until the discovery of the latent defects,
even though the applicable statute does not contain a tolling
provi si on. Florida |law should not be so dramatically changed,
and this Court should reverse the decision below, adhere to
Larkin and the decisions approved therein, and approve School
Board of Volusia County.

W7553.1 042897 11:08 am -7=




ARGUMVENT

The District Court's expansion of sureties' liability on
performance bonds rests on the mere fact of the incorporation by
reference of the underlying construction contract into a
performance bond. This is a practice universally enployed by the
bond industry [A 5 at 6], and it is done not to expand the
surety's liability on the bond beyond conpletion of the
construction contract but rather to establish "in a sinple
manner" the |limts of the surety's performance obligation in the
event the contractor defaults and the surety is required to step
in and conplete the work in accordance with the construction
contract. See St. Paul Fire & Marine Ins. Co. v. Woolley/Sweeney
Hotel #5, 545 So. 2d 958, 959 (Fla. 4th DCA 1989) [Anstead, J.,
dissenting, citing Transamerica Ins. Co. v. Yonkers Contracting
co., 49 Misc.2d 512, 267 N.Y.S.2d 669 (N Y. Sup. Ct. 1966)],
majority decision disapproved in Anerican Honme Assur. Cao. V.
Larkin Ceneral Hosp.. Ltd., 593 So. 2d 195, 198 (Fla. 1992).

There is, in short, nothing in a performance bond' s general
incorporation of the construction contract that overrides the
express provisions of the bond which limt the surety's liability

to completion of the construction contract. Qite to the

contrary, the teachings of this Court establish, wthout doubt,
that the decision below erroneously extends the surety's
liability beyond the bond's express terns. Mreover, the
applicable statute of limtations has no tolling provision in it,

and hence this suit -- brought nmore than a decade after

S#97553.1 042897 10:34 am -8=-




conpletion of the construction -- is plainly tinme-barred.
Accordingly, the decision below must be reversed.
1. The surety is only liable under a performance bond for
completion Of the construetion contract.
In Arerican Hone Assur. Co. v. Larkin General Hosp., ltd
593 So. 2d 195, 198 (Fla. 1992), this Court -- dealing with a
performance bond which, like the bonds at issue here,
incorporated the construction contract by reference -- held that

the terms of the bond controlled the surety's liability and that

the surety's liability did not extend "beyond the ternms of the

performance bond." As this Court explained:

The purpose of a performance bond is to
guarantee the conpletion of the contract

upon

default by the contractor. Fl ori da Bd.

of

Regents v. Fidelity & Deposit Co.., 416 So. 2d

30 (Fla. 5th DCA 1982). Odinarily a

performance bond onlv ensures the conpletion

of the contract. The surety agrees to
complete_the construction or to pay the

obligee the reasonable costs of conpletion if

the contractor defaults.
Id. at 198.
The Larkin Court could not have been clearer

in holding that

"the surety's liability for damages is limted by the ternms of

the bond." Id. And, since the bond did not protect against

delay, the Court refused to extend the surety's liability to

include paynent of delay damages. In the Court's

.« « » The terms of the performance bond
control the liability of American. The

Wor ds:

| anguage in the perfornmance bond, construed

together wth the purpose of the bond,

clearly explains that the performnce bond

merely suaranteed the conpletion of the
construction contract and nothing nore.,

w7553.1 042897 10:34 am -9-
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default, the terns of the performance bond
reauired Anerican to step in and either
conplete construction or pay Larkin the
reasonable costs of conpletion. Because the
terms of the performance bond control the
liability of the surety, American's liability
will not be extended beyond the terms of the
erformance bond. Therefore, Anmerican cannot
e held liable for delay damages.

In so holding, this Court specifically disapproved the Third
District's decision in Larkin | and the Fourth District's
decisions in Arbor Gub of Boca Raton v. Oreaa const., 565 So. 2d
357 (Fla. 4th DCA 1990) and St. Paul Fire & Marine Ins, Co. V.
Woolley/Sweeney Hotel #5, 545 So. 2d 958 (Fla. 4th DCA 1989)
(Anstead, J., dissenting), review dismssed, 576 So. 2d 294 (Fla.

1990), where those courts had held that liability existed under a
performance bond for delay damages since the bond incorporated
the construction contract and that contract provided for timely

per f or mance. The Court's disapproval of Arbor Cdub is especially

instructive here, because Arbor Cub expressly relied upon the

Second District's decision in School Brd. of Pinellas County v,

St. Paul Fire and Marine Ins. Co., 449 So. 2d 872 (Fla. 2d DCA),
rev. denied, 458 So. 24 274 (Fla. 1984), iust as the majority did

in its decision bel ow.

Thus, in Arbor Cub, the Fourth District stated that the

Second District had held in School Brd. of Pinellas County that

"the bond involved incorporated by reference the provisions of
the contract, which included the plans and specifications, and

the bond was conditioned upon the contractor's faithful

5#97553.1 042897 10:34 am -10-




performance of the construction contract." Id., at 359. The

Fourth District went on to quote from School Board of Pinellas

Countv as follows:

"At the outset, we point out that St. Paul's
performance bond nust be interpreted in
conjunction with the contract between
Biltmore and the School Board. This is so
because the contract between the parties is,
by reference, made a part of the bond. Thus,
since the bond requires the contractor to
"promptly and faithfully perform said
contract,' St. Paul, as surety, may be liable
for the contractor's breach of a contractual
provision."

Id. at 359-360, quoting School Board of Pinellas cCounty, 449 So.
2d at 873.

In _Larkin, however, this Court specifically _disapproved

Arbor Cub. By doing so, this Court necessarily expressed

concom tant disapproval of the Second District's decision in

School Board of Pinellas County, since that decision held to

precisely the sane effect as Arbor GQub and was in fact

specifically relied on by the Arbor Cub Court for its

di sapproved holding. The Court's inplicit disapproval of _School

Board of Pinellas County also follows from the fact that the

Larkin Court specifically approved US. Fidelity and Guaranty Co.

v. @Qlf Florida Dev. Co., 365 So. 2d 748 (Fla. 1st DCA 1978) and
Florida Brd. of Resents v. Fidelity & Deposit Co. of Maryland,

416 So. 2d 30 (Fla. 5th DCA 1982), where the First and Fifth
Districts had held that the surety's liability depended upon its
specific undertaking in the bond, which was sinply conpletion of

the construction contract upon the contractor's default.

8497553.1 042897 10:34 am -11~




By its decision in Larkin, then, this Court squarely

resolved the conflict in the district court decisions on this
I ssue. It did so by explicitly reiecting the holdings of the
Third and Fourth Districts that the incorporation of the
construction contract into the bond rendered the surety liable
for damages other than its specific undertaking in the bond to
conplete the construction contract upon the contractor's default.
The Court instead approved the First and Fifth Districts'
hol dings that the surety's liability was limted by the terms of
the bond itself.

Larkin is dispositive. As Judge Blue correctly recognized
in dissent, the Third and Fourth Districts held in the
di sapproved decisions that, as a result of the bond s
incorporation of the construction contract, "the surety [is]
equal |y responsible under the bond® for damages that could be
recovered under the construction contract, whereas "the opposite
result was reached" by the First District in the decision Larkin
appr oved. [O. at 15, A 43]1. Nevertheless, the Second District
has now held to exactly the sane effect as the Third and Fourth
Districts did in the decisions that this Court disapproved in
Larkin. |Indeed, the mgjority reached that result by relying upon
School Brd. of Pinellas County -- even though the Fourth District

had simlarly relied upon that decision in rendering the decision

in Arbor Cub that Larkin disapproved!

The majority sought to evade Larkin by noting that it

involved clains for "delay damages" under a perfornmance bond.

W7553.1 042897 10:34 am -12-




[Op. at 9, A 4]. But Larkin’g holding applies with equal force

to claims for breach of warranty damages under a perfornance
bond, and the majority's effort to distinguish Larkin inproperly
ignores the basic underpinning of that holding. Delay damages
are inposed upon a contractor because of the breach of its
contractual obligation to tinely perform the contract work. But
even though the construction contract was incorporated in the
bond, Larkin held that the surety was not liable for delay
danmages caused by the contractor's breach of the construction
contract. The Court reached that conclusion because the bond
itself did not inpose any obligation on the surety for delay
danages.

By the sane token, breach of warranty danages are inposed
upon a contractor because of the breach of its contractual
obligation to perform the contract work in a worknmanlike nmanner,
However, just as the bonds in Larkin did not inpose any
obligation on the surety for delay damages, the bonds at issue
here did not inpose any obligation on the surety for breach of
warranty damages. Thus, even though the construction contract
was incorporated in those bonds -- just as in Larkin -- the

surety had no liability under the bond terms thenselves for such

warranty damages.

Judge Blue made this precise point, observing that "[i]ln
spite of the fact the bond incorporated the construction
contract, the supreme court refused (in Larkin] to hold the

surety responsible for all damages for which the contractor was

S#97553.1 042897 10:34 am -13-




liable." [(Op. at 16, A 43. Rather, the surety was sinply
responsi ble for conpletion of the project upon a default by the
contractor, which was the surety's only specific undertaking in
the bond. The sameis true here. It follows, then, that just as
incorporation of the construction contract in the performance
bond in rarkin did not render the surety's liability co-extensive
with the contractor's liability for delay damages under the
construction contract, so too here the incorporation of the
construction contract in these performance bonds does not render
the sureties liable for defects in workmanship discovered I|ong
after conpletion of the project.

That is especially manifest from the fact the Larkin Court

specifically cited -- with approval -- Florida Brd. of Regents V.

Fidelity & Denosit Co. of Maryland, 416 So. 2d 30 (Fla. 5th DCA

1982), where the Fifth District expressly held that a perfornmance

bond did not cover clains for defective workmanship discovered

after conpletion of the project. In Florida Brd. of Regents, the

Fifth District began by enphasizing that:

A payment and performance bond is an
agreenent to protect the owner of a building
fromtwo particular defaults by_a builder.
The paynent portion of the bond contains the
insurer's undertaking to guarantee that all
subcontractors and naterialmen wll be paid
and the performance part of the bond
quarantees that the contract to build the
building_(or road, or utility transm ssion
lines, etc.) will be fully performed. Wen
the architect certifies the building is
substantially conpleted, and the owner
accepts the building, then the contractor is
deenmed to have fully perforned and any
lawsuit whi ch coul d be brought against the

§#97553.1 042897 10:34 am -14-




surety under the bond must be brought within
(the "applicable statute of limtations].

I4. at 31. The Fifth District then went on to hold as follows:

As we said earlier, the bond in this case
woul d not cover the claims nade by the
appel lant even if suit had been brought
wthin the one year limtation period. The

appellant clains there were latent defects in
the materials and workmanship which were
discovered after the architect had certified
substantial comMetion and after the statute
of limtations had run. The appellant
contends that the a(g)pel_lee,. the surety under
the performance bond, is liable for paynent
because of those defects. W disagree. Once
the building is completed, or as we have said
using the words of art in the construction
industry, "“substantially conpleted,” then the
surety under the performance bond is relieved
of any further reswonsibilitv. The purpose
of a performance bond is *to—ensure the
physical comm etion of the work uwon

defaul t," Quin & Hunt, Inc. v. Hushes
Supply, Inc.., 335 So. 2d 842 (Fla. 4th DCA
1976), and to insure against any |osses which
the owner may suffer if performance default
occurs.

ld, at 32.

In sum the Fifth District squarely held in Elorida Brd. of
Regents that the surety's obligation under the bond was to

guarantee conpletion of the construction contract and, once the
contract was conpleted, "the surety under the performance bond is
relieved of any further responsibility." Id. at 32. This
Court's approval in Larkin of the Fifth District's decision in

Florida Brd. of Regents -- which involved precisely the tvwe of

clainse for latent defect damages as those asserted here -- nakes

It clear that Larkin cannot be read narrowy to only address

claims f or del ay danages.
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I ndeed, this Court could not have been clearer in holding in
Larkin that »{t] he |anguage in the performance bond, construed
together with the purpose of the bond, . . . nerely guaranteed the

completion of the construction contract and nothina nore. Upon

default, the terms of the performance bond required [the surety]

to step in and either conplete construction or pay [the owner]

the reasonable costs of completion." Larkin at 198. Hence, the
majority's decision to reinstate the plaintiff's claims for
defective workmanship resulting in latent defects discovered
years after completion of the project conflicts with Larkin
because it "extends the liability on the bond by inplication
beyond the terns of the bond contract," (Op. at 17, A 4 (Blue,
J., dissenting)] -- something that this Court held in Larkin
could not be done.

The nmajority also attenpted to evade Larkin’s holding by
suggesting that "if the terns of the performance bond do cover
the damages sought, the liability of the surety should be
enforced." [Op. at 9, A 4] [Enphasis in opinion]. As the
mapjority viewed it, “[plarties to a surety contract or
performance bond, unless prohibited by statute, are as free to
contract for the coverage desired as are parties to any other
type of contract, and when they do so, basic contract |aw
applies.” 1Id. But that truism begs the question, which is
whet her the surety did agree to accept liability for construction
defects discovered nore than a decade after the construction was

conpl eted, even though the performance bond by jits terns "only.
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ensures the conpletion of the contract . . . if the contractor
defaults." Larkin at 198. Under the teachings of Larkin, the
answer to that question is plainly no.

It nust be stressed in this regard that the ngjority's
reasoning would ecually require inposition of liability for delay
damages upon the surety in Larkin. The terms of the bonds here
were only deened by the mmjority to cover breach of warranty
damages because of the bonds' incorporation of the underlying
construction contract. Yet the contractor in Larkin was |ikew se
liable for delay damages under the contract incorporated into the
bond. Nevertheless, this Court held that, even though the
contractor may be liable for damages under the construction
contract, the surety is not responsible for such damages unless
the bond itself specifically provides for such liability.

It is that exact holding in ILarkin that the majority
| nperm ssably ignores. In Larkin, this Court recognized that the
parties contracted in the performance bond for "completion" of
the construction contract upon default of the contractor "and
not hing more." Id. at 198. As a result, this Court concluded
that the surety was not liable for delay damages because the
parties had not specifically contracted for that coverage under
the performance bond.

Li kewi se, the bonds issued here did net specifically provide
for liability of the surety upon the contractor's breach of its
warranty obligations under the construction contract, nor did the

surety bargain for such extended, uncertain liability after
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conpl etion of the contract work.¥ Judge Blue was absolutely
right when he concluded that the majority's decision "extends the
liability on the bond by inplication beyond the terns of the bond
contract. This additional burden is in derogation of the
analysis provided by our supreme court" in Larkin. [Op. at 17,
A 4],

2. The statute oflimtations bars clains broughton a

performance bond nore than 5 years after conpletion of
constructi on.

As Judge Blue further recognized, by allowing the
plaintiff's suit to be brought nore than 10 years after
conpletion of construction, the majority's decision also
conflicts with the Fifth District's decision in School Brd. of

Volusia County v. Fidelity Co. of M., 468 So. 2d 431 (Fla. 5th

DCA 1985). In fact, the mmjority expressly declined to follow
the Fifth District's decision, deemng it to be "in error." [Op.
at 6, A 4]. That decision is, however, emmnently correct and in
full accord with earlier precedents of the Second District

itself.

In School Brd. of Volusia Countv, the Fifth D strict held

that a suit against the surety for latent defects was time-barred

because it was filed nore than five years after conpletion of

! Because a performance bond sinply guarantees "the
conpl etion of the contract . . . if the contractor defaults,"
Larkin at 198, the surety is assured that its exposure under the
bond wll be limted to the construction contract price,
Prem uns would obviously have to be increased if sureties are to
also be responsible for future damages caused by defects in
construction.
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construction. Id. at 433. The suit mght have been tinmely as to
the contractor under Florida Statute Section 95.11(3)(c), which
is the statute of limtations for an action founded on the
**construction of an inprovement to real property." But the
parties agreed that this suit on the performance bond was "an
action on a 'contract, obligation, or liability founded on a

witten instrument,'" and hence it was governed by Section
95.11(2) (b). Id. at 432. And, "[t]here is no conparable
deferral of accrual of a cause of action for latent undiscovered
defects in section 95.11(2)(b), unlike the four year statute of
limtations found in section 95.11(3) (¢)." Id.

In reaching this conclusion, the Fifth District specifically
cited its earlier decision in Florida Brd. of Resents and to the
Second District's decision in District School Brd. of DeSoto Cty.

v. Safeco Ins. Co., 434 so. 2d 38 (Fla. 2d DCA 1983). In Safeco,

the Second District had also followed Florida Brd. of Resents and

held that a "certificate of substantial conpletion and the

acceptance of a constructed building bv the owner becrins the one-

vear statute of limtations period provided by section 255.05(2)

for actions aqainst the surety on the bond."¥ Safeco, 434 So.

2d at 39. The Safeco Court went on to say that:

.had (the legislature] intended that the
exi stence of latent defects in the building
would toll the beginning of that naturally-
understood statute of limtations period as
to actions against the surety, we mnust

¥ Florida Statutes Section 255.05(2) governs performance
bonds on public construction projects.
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presune that the legislature would have said
so as it did in section 95.,11(3)(¢), Florida
Statues (1981), relating to actions on the
design, planning or construction of an

i mprovenment to real property.

Consistent with Safeco and Florida Brd. of Resents, the

Fifth District held in School Brd. of Volusia cCounty that section

95.11(2) (b) establishes the applicable limtations period for a
suit on a performance bond and this limtations period is not
tolled until discovery of latent defects. That decision is
emnently correct: had the Legislature intended the limtations
period of section 95.11(2)(b) to begin running only upon
discovery of latent defects, it would have said so. It is
settled that:
this Court nust construe the words chosen by the
legislature in their plain and ordinary neaning. o
[citation omtted]. \ere the statutory provision is
clear and not unreasonable or illogical in its
operation, the court nmay not go outside the statute to
give it a different meaning.
Tavl or Woodrow Construction corp. v. The Burke Co,, 606 So. 2d

1154, 1155-56 (Fla. 1992) (construing Section 255.05). That is

exactly what the Second District did in Safeco, and it is exactly
what the Fifth District subsequently did in School Brd. of

Volusia, in express reliance upon Safeco.

Nonet hel ess, the majority refused to follow School Brd. of

Volusia County. The majority first noted that School Brd. of

Volusia County had alternative holdings, and it then stated that

the decision was "in error" if it held that an action was time-

SbW553.1 042897 10:34 am -20-




barred "even if the surety contract nmkes provisions for such

liability of the suretv." [Op. at 6, A 4] [Enphasis in

Qpi ni on]. But, once again, the mgjority ignored that the bonds
here were only deemed to have nade provision for vguch liability
of the surety" by virtue of their general incorporation of the
construction contract by reference, and that practice was
squarely held in Larkin not to inpose the sanme liability upon the
surety that is inposed upon the contractor under the construction
contract.

Simply put, the majority erroneously boot-strapped a tolling
provision into Section 95.11(2)(b), based upon nothing nore than
the bond's general incorporation of the construction contract.

As Judge Blue bluntly put it:

[the majority's] analysis purely and sinply
attaches a tolling period to the statute of
limtations applicable to the bond. [t iIs
the tolling provision in section 95.11(3)(c)
which permits a cause of action bevond the
four-year limtations weriod in this section.
To make the latent defects actionable against
the bonding conpany requires inposing a
tolling period within section 95.11(2) (b),
whi ch School Board of Volusia cCounty and this
court [in gsafeco) have held is a legislative
det erm nati on.

[Q. at 17, A 43. Since the Legislature did not inpose a
tolling provision within section 95.11(2)(b), which concededly
governs the claim on Firemen's bond, this suit -- brought
approximately twelve (12) years after the contractor conpleted

its work -- 1s tinme-barred.
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CONCLUSI ON

It is inportant from the standpoint of the consistency of
this State's decisional law, as well as from a public policy
standpoint, that this Court reverse the decision below. As the
owner has conceded, "the practice of incorporating by reference
construction contracts into performance bonds is a practice
universally enployed in the construction industry." [A 5 at 63.
Hence, the ramfications of the decision below unless reversed,
are far-reaching.

It is clear, however, that the Second District's decision
must be reversed. The incorporation of construction contracts
by reference in performance bonds -- which is the cornerstone of
the Second District's decision -- sinply defines the limts of
the surety's obligation to conplete the construction in the event
the contractor defaults. Wooley/Sweeney Hotel #5, 545 So. 2d 958
at 959 (Fla. 4th DCA 1989) [Anstead, J., dissenting], mgjority

opi nion disapproved in Larkin. And, as Larkin and the District

Court decisions approved there -- including Florida Board of
Regents, which the majority exsresslv refused to follow -- nake

clear, that practice does not expand the surety's liability
beyond the terns of the performnce bond. Rather, just as in
those cases, the sureties here were relieved, under the plain
terms of their performance bonds, from any further responsibility
once construction was conpl eted.

Furthernore, even if such liability were to be inposed

through inplication as a result of the incorporation of the
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construction contract, this suit is nonetheless tine-barred. The
applicable statute of limtations is section 95.11(2) (k), which
is a5 year statute, with no tolling provision. The bond itself
adopts conpletion of construction as the triggering event for the
statute of limtations and, as Judge Blue observed, "“[c]learly,
it was not the intent to have [the] extended period of
[imtations [applicable to the construction contract] applicable
to this bond." [Op. at 16-17, A 4].

The Second District's decision is contrary to settled
precedents of this Court and other Florida courts. It should be
reversed and the cause remanded with directions to reinstate the

trial court's order of dismssal.
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