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WELLS, J.

We have for review Southwest Florida
Retirement Center v. Federa ce Co
682 So. 2d 1130 (Fla. 2d DCA 1996), which
expresdy and directly conflicts with _School
Boad of Volusa Countv v. Fidditv Co .of
Maryland, 468 So. 2d 431 (Fla. 5th DCA
1985). We have jurisdiction pursuant to
article V, section 3(b)(3) of the Florida

Condtitution.

In 198 1, Southwest Horida Retirement
Center, Inc., (Southwest) contracted with
McMerit Condruction Company (generd
contractor), n/k/a McCarthy Construction
Company, for the congruction of a retirement
center. Federa Insurance Company (Federa)
issued a performance bond naming Southwest
and Barnett Banks Trust Company as dud
obligees.! The performance bond, a standard
form bond issued by the American Inditute of
Architects,? incorporated by reference the
condruction contract and guaranteed faithful
peformance of the congruction contract
according to its terms and conditions.
Condruction of the retirement center was
completed in 1984. In 1994, Southwest sued
the generad contractor and Federal based on
dlegations that in 1993, while invedtigating
water damage to the facility caused by a sorm,
Southwest discovered latent defects in the
project that congtituted a breach of an express
warranty provided in the construction
contract.’ Southwest’s claim against Federa
aleged a breach of the performance bond for

‘Firemen’s Insurance Company of Newark, Great
American Insurance Companies, and Cotton States
Mutua Insurance Company issued performance honds to
various subcontractors, naming the general contractor as
obligee.

2AJA Document A311 (1970).

3Upon being sued by Southwest, the general
contractor filed a third-party action against its
subcontractors and their sureties alleging pass-through
claims relating to the subcontractors’ performance and
responsibility for the alleged latent defects.




failure to cure the general contractor’s
warranty violation.

The tria court granted Federd’s motion
for a judgment on the pleadings, ruling thet
under section 95.11(2)(b), Horida Statutes
(198 1), any claim arising under the
performance bond was time-barred.* On
gpped, the Second Didrict reversed. The
digrict court first noted that dl parties agreed
that section 95.11(2)(b), Florida Statutes
(198 1), pertaining to causes of action based on
written contracts, was the gpplicable statute of
limitations. Southwest Horida  Retirement
Ctr., 682 So. 2d at 113 1. The district court
then stated that the issue before it concerned
the accrud date of the statute of limitations on
asuit againgt a payment and performance bond
surety when the owner dleges latent defects
condituting a breach of waranty by the
generd contrector. Id. The andysis portion
of the didtrict court's opinion begins with the
premise that “by incorporating the
congruction contract into the bond, the
surety’s liability becomes co-extendgve with
that of the generd contractor and that a timely
contractual claim against the general
contractor would result in a vdid dam agangt
the surety’s bond.” 1Id. at 1132 (footnote
omitted). The didrict court then concluded
that because the contracts were coextensive,
“the limitations period for an action againg the
surety did not begin to run until discovery of
the latent defects condituting the breach of
warranty. " Id.

The digtrict court found that the trial court
relied on School Board of Volusa Countv vy,
Fidelity Co. of Marvland,468 So. 2d 43 1 (Fla.
5th DCA 1985), and that the Ffth Didrict
agoparently relied upon the lack of tolling

4For this same reason, the trial court dismissed the
general contractor's c¢laims against the subcontractors’
sureties.

language in section 95.11(2)(b), to hold that
the fiveyear limitation specified therein is an
absolute bar in an action againgt a surety on a
payment bond for latent defects that the owner
discovers beyond the five-year period
beginning with the acceptance of completion
of the condruction.  The district court
concluded that the Fifth Didrict's holding was
in error.
Judge Blue wrote in his dissent:

The mgority opinion makes
the claim against the bonding
company actionable more than ten
years after completion of the
bonded congruction. It does this
by explaning that the cause of
action does not accrue until the
latent defect is discovered and only
then does the five-year datute of
l[imitations begin to run. This
andyss purdy and smply ataches
a tolling period to the datute of
limitations gpplicable to the bond.
It is the tolling provison in section
95.11(3)(c) which permits a cause
of action beyond the four-year
limitations period in this section.
To make the latent defects
actionable againg the bonding
company requires imposing a
tolling period within section
95.11(2)(b), which School Board
of Volusa County and this court
have hdd is a legiddive
determination. The majority
opinion aso extends the ligbility on
the bond by implication beyond the
terms of the bond contract. This
additional burden is in derogation
of the anadyss provided by our
supreme court in [American Home
Assurance Co. v. in Generdl




Hospital, 593 So. 2d 195 (Fla.
1992)].

Id. at 1136.

We begin our andlyss with the threshold
isue of whether Federd is liable on its
peformance bond for latent defects in the
retirement center discovered after substantial
completion. Obvioudy, if there is no ligbility
for latent defects then the Satute of limitations
would be irrdevant. Federa argues that our
decison in American Home Assurance Co. V.
Larkin General Hospital 593 So. 2d 195 (Fla.
1992), should be extended to foreclose any
ligbility of a performance surety for latent
defects  discovered  dfter  subdtantid
completion. In Larkin, the issue before us was
whether a surety on a performance bond could
be held lidble for consequentia delay damages
caused by the generd contractor's default.
We held that a surety could not be held ligble
for delay damages due to the contractor's
default unless the bond specificaly provided
coverage for delay damages. We decline to
extend Larkin beyond claims for delay
damages.

We point out thet in Larkin we agreed with
the Firg Didrict's decison in United States
Fidelitv & Guaranty Co. v. Gulf Florida
Develonment Corn., 365 So. 2d 748 (Fla. 1st
DCA 1978). In Gulf Horida, while the digtrict
court agreed with the surety’s contention that
its performance bond did not include coverage
for delay damages, the district court
specificaly Sated:

The terms of the bond control
the liability of USF&G. We agree
that under the above-stated
provisions of the bond, the

damages recoverable from USF&G
ae limted to the cost of

completion and the cost of curing

any defective work performed by
[the generd contractor].

Id. a 751. As in Gulf Horida and Larkin,
Federal’s performance bond guaranteed
completion of the construction contract
according to its terms and conditions. The
intent of this guarantee is to have the financid
respongbility of the surety standing behind the
general contractor's completion obligations.
We conclude that Federd’s promise that the
project would be completed according to the
teems and conditions of the congtruction
contract means that Federal would be liable for
defective work performed by the generd
contractor upon the generd contractor’'s
default. This ligbility is not dependent upon
whether the defect was discovered before or
after  subgantid  completion. At oral
agument, Federal conceded that its
performance bond would cover patent defects,
subject to affirmative defenses of acceptance
and waver. We find no logicd reason to
diginguish between patent defects and latent
defects in respect to the coverage of the
performance bond. We regect the decison of
the Fifth Didrict in Horida Board of Regents
v. Fiddity & Deposit Co. of Maryland, 416
So. 2d 30 (Fla. 5th DCA 1982), to the extent
that the decision holds that when a

condruction ~ contract is  subgantidly
completed, the surety is rdieved of any further
respongbility.

As to the datute of limitations for latent
defects, we agree with the dipulation of the
paties and with the digrict court that the
aoplicable gatute of limitations is the five-year
period provided in section 95.11(2)(b), Horida
Statutes (198 1). However, we do not agree
with the didtrict court's majority that the five-
year period would begin to accrue a a time
other than acceptance of the congtruction. On
this issue we agree with Judge Blue's dissent




and quash the majority’s decision. We
expresdy hold that section 95.11(2)(b), Florida
Statutes (1981), as it applies to an action on a
performance bond, accrues on the date of
acceptance of the project as having been
completed according to terms and conditions
st out in the congruction contract”’ We
gpprove the decison of the Fifth Didrict in

Voalusa County, in which the court stated:

There is no comparable
deferrd of accrud of a cause of
action for latent undiscovered
defects in section 95.11(2)(b),
unlike the four year datute of
limitations found in section
95.1 1(3)(c). . . . Thisresultsin the
anomay of being able to hold an
"obligee” lisble under a
performance bond a a time the
it agang the surety has been
time-bared. If this is not the
intent of the Legidature, then it
should make the necessary
datutory changes. We cannot
reech any other concluson unless
we depart from the clear wording
of the statutes and the substantia

‘Southwest claimed in its brief and a oral argument
that the court below misdirected the focus of the case.
Southwest argued that its cause of action was based on
Federd’s breach of its obligation to cure the genera
contractor's default. Southwest reasoned that Federal’s
obligation to cure was continuing and that because
Federal was not called upon to cure the default until
January 1994, the statute of limitations did not begin to
run against Federal until January 1994. Of course, the
genera contractor’s default was a failure to cure latent
defects which constituted a breach of an express
warranty. We do not agree with Southwest's argument.
Regardless of the “spin” put upon it, the statute of
limitations for Federd’'s obligation in respect to latent
defects accrues from the acceptance of the construction
project.

precedent interpreting them.

Volusa County, 468 So. 2d at 432-33
(footnote omitted).

As the Fifth Didrict pointed out, section
95.11(2)(b), Florida Statutes (198 I), makes no
reference to a discovery rule for latent defects.
Usng the principle of datutory congtruction

expressio unius est QXQLQS]Q a“QIIHS
conclude that the absence of such expre&
language in section 95.11(2)(b), Florida
Statutes (1981), is clear evidence that the
legislature did not intend to provide a
discovery rule in section 95.11(2)(b), Florida
Statutes (1981). To conclude otherwise
would require us to write into section
95.11(2)(b), Florida Statutes (1981), a
discovery rule when the legidaure has not.
As we dated in_Fulton Countv Adminisrator
v. Sullivan, 22 Ha L. Weekly $578-79 (Fla.
Sept. 25, 1997), when congtruing dtatutes of
limitations, courts generdly will not write in
exceptions when the legidature has not.
Because Southwest filed its action more than
five years after acceptance of the project, we
hold that the trial court correctly entered a
judgment on the pleadings in favor of Federal ®
As Judge Sharp stated in Yolusia County, any
change in this result is a matter for legidative
consideration.

Accordingly, we quash the decison below,
approve Volusa County, disapprove Florida

Board of Regents to the extent that it conflicts
with this opinion, and remand to the didtrict

court with ingtructions to affirm the trid court
judgment.
It is so ordered.

KOGAN, C.J., OVERTON, SHAW and
HARDING, JJ,, and GRIMES, Senior Justice,

®This, of course, means that judgment in favor of the
subcontractors' sureties was also correct.




CONCLIT.
ANSTEAD, J., recused.

NOT FINAL UNTIL TIME EXPIRES TO
FILE REHEARING MOTION AND, IF
FILED, DETERMINED.
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