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SUMMARY OF ARGUMENTS

PO NT 1: THE TRI AL COURT ERRED | N DENYlI NG DEFENDANT' S
MOTI ON FOR M STRI AL.

PO NT 2: THE CONVI CTI ON OF JAMES GUZMAN WAS NOT
SUPPCRTED BY COVPETENT SUBSTANTI AL EVI DENCE.

PO NT 3: THE DOUBLE JECOPARDY CLAUSE PRECLUDED
GUZVAN S SECOND TRI AL.

ARGUMENT
POINT 1

THE TRI AL COURT ERRED | N DENYI NG DEFENDANT' S
MOTI ON FOR M STRI AL.

The Trial Court erred when it denied GJMZMAN S Mtion for
M strial based upon Rogers' testinony that GUZMAN had commtted a
prior murder in Mam. The trial court should have also given
GUZVAN t he opportunity at that point in time to have a jury trial
inlieu of the non jury trial. The trial court entered a pretri al
order in limne which prohibited the testinony of the prior nurder
in Mam. The order inlimne was violated by the trial testinony
of Rogers.

The trial court's ruling on the Mtion for Mstrial is
i nherently inconsistent because: 1. The trial court strikes

Rogers' testinony and 2. The trial court relies on Wllianson v.

State, 681 So.2d 688 (Fla. 1996) which says "such testinony is

adm ssible. " Based on WIIlianson, the trial court nust have

adm tted and considered the M am nurder because in WIlIlianson the

Suprene Court declared that under those facts, the court could
properly admt evidence about a collateral crine. The trial court

deni ed defendant's Motion for Mstrial based upon the WIllianson




case as its sole authority. This tends to indicate and one can
infer that the trial court took into consideration as evidence the
reference to the Mam nurder which was ruled inadm ssible and
prejudicial by Order Ganting Mdtion In Limne.

The state relies on First Atlantic National Bank v. Cobbett,

82 So.2d 870 (Fla. 1955) and says: "The court is presuned to
di sregard erroneously admtted evidence." Answer Brief page 25

The First Atlantic case was a civil case based upon breach of oral

contract. The case was tried by the Crcuit Judge without a jury

and resulted in a verdict and a judgnent. |d page 871. Appellee

presented three witnesses. Appellant presented no wi tnesses and no
evi dence. Unli ke the GUZMAN case, there was no contradictory

evidence in the First Atlantic case. In the GUZMAN case each of

GUZMANS only accusers, Martha Cronin and Janes Paul Rogers, had
made pretrial statenments confessing that each had |ied about
GUZMAN S involvenent in the nurder. Cronin and Rogers were
contradi cted and i npeached by def ense wi tness Carnel o Garci a and by
def ense wi t ness and Not ary Frank Doughney who t ook the Affidavit of
Roger s.

In the instant case the record is not clear that the tria
judge discarded Rogers' testinony in light of the trial court's

reliance on Wllianmson. In GJMAN S case the Rogers testinony did

injuriously and harnfully effect GUZMAN S right to a fair trial,
even when consi dered and eval uated by an experienced trial judge.

The state relies on the case of State v. Arroyo, 422 So. 2d 50,

51 (Fla 3d DCA 1982). In Arroyo the court stated at page 51:



"Ordinarily, where atrial judge sitting as fact finder erroneously
admts evidence, he is presuned to have di sregarded the i nproperly
admtted evidence, and the error or its admssion is deened
harm ess.” GUZMAN S facts are not the ordinary facts. GJZMAN t ook
the stand and denied commtting the nurder. Arroyo cites Wng Sun
v. United States, 371 U S. 471, 83 S.C. 407, 9 L.Ed.2d 441 (1963)

"The possibility that the trial judge erroneously considered co-
defendant's statenent requires reversal."

In the instant case there is surely the possibility that the
trial judge erroneously considered Rogers' statenents regarding
GUZMAN S prior nurder in Mam.

United States v. Vaughan, 443 F.2d 92 (2d G rcuit 1971). "The

principal issue in this appeal is whether Vaughan's right to a fair
trial and his waiver of a jury were inpaired by a trial court's
continuous reference to and apparent reliance upon, a letter
witten to the court by defendant imedi ately prior to trial, not
i ntroduced as evidence in the case, and which at the beginning of
the trial the court said it would disregard."” Page 92, 93.

"The Governnent contends that absent a show ng of substanti al
prejudice, a court sitting without a jury is presuned to base its
verdict only on proper evidence. Assumi ng the applicability of
such presunption, it is rebutted in this case by the trial judge's
repeated references to, and apparent reliance upon, a matter not in
evidence." |d

The presunption should not apply here because there has been

substantial prejudice to GJZMAN. I|f the presunption does apply, it



is rebutted in this case by the trial judge's apparent reliance

upon Rogers' testinony based upon the authority of Wllianmson. The

court i n Vaughan reversed the judgnent and remanded for a newtri al
and stated: "Nonetheless, this error of the court may well have
affected the integrity of the fact-finding process."

Mackey v. State, 234 So.2d 418 (3d DCA 1970). Mackey and co-

def endant Kenp waived a jury and were brought to trial together
before the court on Robbery charges. Kenp entered a plea. "Kenp
t hen made an unsworn statenent to the court regarding the robbery,
in the course of which he inplicated Mackey. The trial then was
resunmed against Mackey, who was found and adjudged guilty of
robbery." On appeal Mackey challenges the sufficiency of the
circunstantial evidence, and contends he was deprived a fair trial
because t he judge before whomthe case was tried acquired know edge
of facts or matters prejudicial to Mackey's cl ai mof i nnocence from
the unsworn statenent received by the judge from Kenp. Page 419.
"Fromthe foregoing it appears that the case agai nst Mackey, based
i n substantial part on circunstantial evidence, may or may not have
been sufficient for his conviction wthout the damagi ng statenent
of Kenp. The question presented is whether Mackey had a fair trial
when the judge, as the trier of the facts, had heard Kenp's
statenment inplicating Mackey." page 420. "This is not an instance
of bias of the trial judge. It is to be assuned that the judge was
not bi ased, and that he conscientiously attenpted to act fairly in
the case. The question is whether in this situation Mackey had a

fair trial, and that depended upon whether, in evaluating the



state's evidence and the testinony of Mackey that he was unawar e of
the robbery and had no part therein, the trial judge could
conpletely put out of his mnd the Kenp statenent inplicating
Mackey, and not be influenced thereby." page 420.

We can assune that GUZMAN S trial judge was not biased and
that he conscientiously attenpted to act fairly in the case. The
real question is whether or not GJZMAN S trial judge could
conpletely put out of his mnd the Rogers' testinony regarding the
M am nurder. It is GUZMAN S position that even an experienced
trial judge could not keep such prejudicial testinony out of his
m nd, especially when it was the final piece of evidence introduced
by the state before resting their case.

“"I't may well be that in justice to the trial judge it should
be presuned that in determining the guilt or innocence of Mackey,
on the basis of the evidence presented in the case, he was in
now se influenced or affected by the Kenp statenent, which, as it
related to Mackey, was in conflict wwth the latter's testinony and
pi ctured himas being equally guilty with the others. However, in
a simlar situation a jury would not be considered capable of so

acting (Bruton v. United States, infra), and we nust concl ude there

IS a reasonable probability that the trial judge could not eval uate
the evidence, as it bore on the guilt or innocence of Mackey, after
hearing the Kenp statenent, without to sone material extent being
i nfluenced thereby. Qur system of |aw protects against the
probability of unfairness, where that appears, as well| as agai nst

unfairness which is patent. Therefore, wthout intending any



reflection upon the trial judge, we hold that in the interest of
justice the appell ant should be granted a newtrial, before a jury,
or, if jury trial is waived, before a judge other than the one who
heard the statenent made by Kenp during the course of this trial."
Id page 420.

It is clear in GQJUZMAN S case had a jury heard Rogers
statenent a mstrial would have been granted. This court should
conclude in the instant case that there is a reasonabl e probability
that the trial judge hinself could not evaluate the evidence as it
bore on the guilt or innocence of GJUZMAN after hearing the Rogers
statenent without to sonme material extent being influenced thereby.

The cases of Wing Sun and Vaughan and Mackey set the varying
standards to apply to the trial judge when considering inproper
t esti nony. The standards are a "possibility", or "may have
affected" or a "reasonable probability" that the trial judge could
not eval uate the evidence w thout being influenced by the inproper
testi nony.

Sexton v. State, 22 Fla.L. Wekly S469 (July 17, 1997). In

Sexton the Suprene Court reversed and remanded for a new tria
finding error in the introduction by the state of defendant's
collateral bad acts. The court in Sexton stated at S470 "In
reviewi ng testinony about a collateral bad act that is admtted
over an objection based upon section 90.403, a trial judge nust
bal ance the inport of the evidence wth respect to the case of the
party offering it against the danger of unfair prejudice. Only

when the unfair prejudice substantially outweighs the probative



value of the evidence should it be excluded.” The testinony of
Rogers in GUZVMAN S case regarding the Mam nurder was surely not
necessary to the state's case. The unfair prejudice to GJUZMAN
substantially outweighed the little probative value of Rogers'
testinony regarding the Mam nurder.

"Yet the jury could only have been inflanmed by this damagi ng
testimony and m ght have been noved to punish Sexton for those

collateral acts by finding himguilty of the nurder in this case.

See Steverson v. State, 22 Fla.L. Wekly S345 (Fla. June 12, 1997)
(adm ssion of collateral evidence so prejudicial as to require a
new trial.") The trial Judge in GJUMAN could only have been
i kew se inflanmed by the Mam nurder.

In Hall v. State, 381 So.2d 683 (Fla. 1980) this Court stated:

"The Governnent shoul d not have the windfall of having the jury be
i nfluenced by evidence agai nst a defendant which, as a matter of

| aw, they should not consider but which they cannot put out of

their mnds." ... "The naive assunption that prejudicial effects
can be overcone by instructions to the jury ... all practicing
| awyers know to be unmtigating fiction. ..." The state in GUZVAN

has had the windfall of having its last bit of evidence be Rogers

testinmony of the Mam nurder know ng as a matter of |aw and order
that the judge should not consider it. The judge could not put it
out of his mnd. It would be a naive assunption that the
prejudicial testinony could be overcone by a trial judge. It is an
unmtigated fictionin this case. The presunption shoul d not apply.

For the foregoing reasons, there is a reasonable probability



that Rogers' testinmony regarding GJZMAN S prior Mam nurder
influenced the trial court's decision as to guilt or innocence.
Accordingly, this court should reverse and remand for a newtria
by a jury or by another judge other then Judge Johnson who heard
GUZMAN S case without a jury.

POINT 2

THE EVI DENCE | S NOT SUFFI CI ENT TO
SUSTAI N THE CONVI CTI ON

The state's evidence is inconclusive as to GUZMAN S guilt.
The evidence supports several different possibilities about who
commtted the nurder. This is a predomnantly circunstanti al

evidence case. In Guzman v. State, 644 So.2d 996 (Fla. 1994) this

court stated: "The state produced circunstanti al evi dence
connecting GUZMAN to the crine and produced two key w tnesses who
cl ai mred GJZMAN confessed to them that he commtted the nurder."
State witnesses Martha Cronin and Janes Paul Rogers were the only
persons who linked this man to the crime. Mrtha Cronin and Rogers
recanted their testinony before trial. Wile the credibility of
the state's witness is not an issue for the Suprene Court on
appeal , the conpetency and substantial nature of the evidence is.
State's evidence is not conpetent and not substantial. The state
di d not disprove the defense theory that soneone el se commtted t he
crime or that the state's witnesses had a notive and opportunity to
lie. There is testinony fromArtonio Lee that the victi mwas seen
al i ve Saturday ni ght August 10, 1991 at the coke machine. This was
well after the time that Martha Cronin testified GJUZMAN had
confessed to her (3:00 p.m) and well after the time that the
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medi cal exam ner pinpointed as his best tinme of death (3:00 to 6:00
p.m). Time of death was an inportant issue in the case. Was
Colvin killed before 3:00 p.m or before 11:00 p.m on Saturday,
August 10, 1991? That determ nation is crucial.

The state's evidence is uncertain as to the nurder weapon.
The state presented two possible nurder weapons, a sanmurai sword
and survival knife. The nedical exam ner stated that the nurder
weapon coul d not have serrated edge nor double edge. Each of the
two proposed nmurder weapons contain these characteristics. Evenif
the state's two witnesses, Martha Cronin and Janes Paul Rogers,
could be considered to be providing direct evidence as the state
argues, the totality of the evidence is circunstantial and
consistent wwth the defendant's argunent that the victimwas seen
still alive at 11:00 p.m on Saturday, August 10, 1991 and that
soneone else commtted the nurder. All of the other evidence
presented by the state is circunstantial and is consistent with a
reasonabl e hypot hesi s of GUZMAN S i nnocence whi ch the state did not
rebut . Consi dering the shaky ground supporting the Cronin and
Rogers testinony, GJUMAN s conviction Is not supported by
conpet ent substantial evidence.

Before any details of the nurder were ever released Curtis
Wal | ace told | aw enforcenent officers on August 12, 1991 that if a
ring was mssing he would know who did it. Curtis Wll ace
possessed uni que know edge of the details of the nurder on Monday
nor ni ng, August 12, 1991. "The jury coul d reasonably concl ude t hat

this statenment was evidence of guilty know edge.” Hall v. State,




381 So.2d 683 (Fla. 1980). GUZMAN hinself testified that Curtis
Wal | ace was t he person who gave himthe ring. GJUMAN S and Artonio
Lee's testinony places Curtis Wall ace i n possession of the victinis
ring.

Curtis Wallace and Artonio Lee saw the victim alive between
9:00 p.m and 12: 00 m dnight on August 10, 1991. Dr. Steiner's
time of death supports the victi mbeing seen alive between 9:00 p. m
and 12: 00 p.m. Curtis Wallace confessed to killing Col vin and had
nmoney belonging to the victim The ring that GJUZVMAN sold to Gadson
was the sane ring that Curtis Wallace gave GUZMAN to sell. Curtis
Wl | ace was a suspect before GUZMAN was.

Oficer Wal ker testified that Martha Cronin told hi mshe knew
sonet hi ng about a murder case on the sane day and tine that Martha
Cronin was being arrested for an active warrant. Martha Cronin
only gave the said information in exchange for her deal allow ng
her to be unarrested and rel eased to a beach side notel.

In Andreu v. State, 22 Fla.L. Wekly D1351 (2d District My

30, 1997) the court reversed Andreu' s conviction because the
evidence was insufficient to find Andreu guilty of the crine of
Attenpted Second Degree Murder. In Andreu two state witnesses gave
pretrial statenments inplicating Andreu. The two state w tnesses,
Collins and Price, recanted their pretrial statenments. At the end
of the state's case at the close of the evidence defense counsel
nmoved for a judgnent of acquittal on the grounds that Andreu could
not be convicted based solely on Collins' and Price's prior

i nconsi stent statenments. "As a matter of law in a crimnal
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prosecution a prior inconsistent statenment standing alone is
insufficient to prove guilt beyond a reasonabl e doubt. Andreu at
page D1352 ... Qur review of the record confirns that both these
W t nesses recanted their previous accounts of the incident, and
that those accounts were inconsistent with their trial testinony.
No ot her evidence corroborated Price and Collins early version of
t he episode.”

In the instant case GUZMAN S two main accusers Martha Cronin
and Janes Paul Rogers nade prior inconsistent pretrial statenents
and provided the only evidence at trial supporting GJMAN S
convi cti on.

For the foregoing reasons the verdict is not supported by
conpet ent substantial evidence.

POINT 3

THE DOUBLE JEOPARDY CLAUSE PRECLUDED
GUZVAN S SECOND TRI AL.

Burks v. United States, 437 US 1, 98 S.C 2141, 57 L.Ed. 2d 1

(1978) "The doubl e jeopardy clause of the Fifth Anmendnent forbids
a second trial for the purpose of affording the prosecution anot her
opportunity to supply evidence which is failed to nuster in the
first proceeding."”

In the instant case the prosecution used the second trial to
supply evidence which it failed to nuster in the first proceeding
to-wit: Janmes Paul Rogers. Janes Paul Rogers did not testify in
the first trial. Arthur Boyne did testify in the first trial but
not the second. Art hur Boyne was al so represented by the Public
Defender in the first trial. That was the grounds for reversa
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which could be considered trial error induced by the State
Attorney's know ng m sconduct.

After Boyne testified in the first case he was sentenced to
prison for nurder. He also filed extravagant and untruthful
notions regarding the fornmer prosecutors and police. (R 384-396)
Boyne filed a Federal lawsuit in Arizona against the forner
prosecutor in this case. That nmade Boyne not a desirable state
w tness at the second trial.

In Point 4 nunber 5 page 42 Initial Brief GJUZMAN has raised
the issue of the msconduct of the prosecutor during the first
trial. This Suprenme Court never ruled on said m sconduct in the
former appeal . It is GUMAN S position that if this court had
i ndeed rul ed on that issue in his favor that the second trial would
have been barred by the double jeopardy claim "The Doubl e
Jeopardy Cl ause forbids a second trial for the purpose of affording
the prosecution another opportunity to supply evidence which it
failed to nmuster in the first proceeding. This is central to the
obj ective of the prohibition against successive trials."” Burks at
page 9

In United States v. Rios, 637 F.2d 728 (10th Cr. 1980) the

court stated: "Thus, the double jeopardy clause does protect a
def endant agai nst governnental actions intended to provoke mstri al
requests and thereby expose defendants to the substantial burdens
i nposed by nultiple prosecutions.”

The action of the State Attorney, Vince Patrucco, in the first

trial in presenting Boyne's testinony was intended to provoke a

12



m strial request and to subject GUZMAN to nultiple prosecution if

the mstrial was granted.

CONCLUSION

Based on the foregoing reasons and authorities, Appellant
respectfully requests this Honorable Court to reverse his

conviction and remand for a new tri al.

Respectful ly submtted,

GERARD F. KEATI NG ESQUI RE
Fla. Bar #328571
318 Silver Beach Avenue
Dayt ona Beach, FL 32118
(904) 252-2501
Attorney for Appellant
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CERTIFICATE OF SERVICE

| HEREBY CERTI FY that a true and correct copy of the foregoing

has been furni shed by hand delivery to KENNETH NUNNELLY, ESQUI RE

444 Seabreeze Blvd., Suite 500, Daytona Beach, FL 32118 and by

mai | delivery to JAMES GUZMAN, Florida State Prison, R-1-S 15, P.O

Box 181, Starke, Florida, 32091, this _7th day of January, 1998.
GERARD F. KEATI NG

GERARD F. KEATI NG ESQUI RE
Fla. Bar #328571

318 Silver Beach Avenue
Dayt ona Beach, FL 32118
(904) 252-2501

Attorney for Appellant
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