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No. 89,641

[July 17,1997]
CORRECTED OPINION
PER CURIAM.

The Florida Bar, as part of its annual
review and with the authorization of the Board
of Governors, petitions this Court to amend
the Rules Regulating the Florida Bar and to
adopt new rules.! Several members of the Bar
and one private organization either support or
oppose parts of the Bar's petition. We have
jurisdiction. AV, § 15, Fla. Const.

The specific Rules Regulating the Florida
Bar that the Bar has petitioned to create or
amend include: rule 1-3.2 (Membership
Classifications); rule 1-3.8 (Right to
Inventory); rule 1-4.1(Composition of Board
of Governors); rule 1-7.3 (Dues); bylaw 2-3.3
(Formula for Apportionment of Members of
the Board of Governors); bylaw 2-3.5
(Nomination of Members); bylaw 2-7.3
(Creation of Sections and Divisions); rule 3-

Y In its March 21, 1997 "Motion to Sever and
Motion for Expedited Review," the Bar requested
severance from oral argument and expedited review of
those amendmentsto the Rules on which no commentary
had been received. This Court granted the Bar's motion
on March 26, 1997.

5.1 (Rules of Discipline; Generally);% rule 3-
7.6 (Procedures Before a Referee); rule 3-7.10
(Reinstatement and Readmissions Procedures);
rule 3-7.11 (General Rule of Procedure); rule
3-7.12 (Disciplinary Resignation from the
Florida Bar); rule 3-7.13(Placement on
Inactive List for Incapacity Not Related to
Misconduct); rule 4-5.1 (Responsibilitiesof a
Partner or Supervisory Lawyer);* rule 4-5.6
(Restrictions on Right to Practice); rule 4-7.6
(Communications of Fields of Practice); rule
5-1.2  (Trust Accounting Records and
Procedures); rule 6-10.3  (Minimum
Continuing Legal Education Standards);*
Subchapter 6-20 (Standards for Certification

2 Proposed new subdivision (K) would consolidate
the amounts and types of costs that may be assessed in
disciplinary proceedings.

3 In its January 14, 1997 "Notice of Correction to
Petition," the Bar requested that this Court not consider
the proposed amendmentsto Rule 4-5.1 included in its
original petition, filed January 6, 1997. The Board
determined at its January 10, 1997 meeting that the
proposed amendments to Rule 4-5.1 had not yet received
final approval by the Board.

4 In its March 21, 1997 "Motion to Sever and
Motion for Expedited Review,"the Bar requested that if
the proposed change to each member's minimum
continuing legal education requirement (CLER) was
adopted, that compliance therewith not be required until
one year after the amendments' effective date. The Bar
reasoned that such a postponement "would allow at least
12 additional months for members to comply with this
revised requirement before they would be obligated to
account for it in their triennial CLER report." We agree
with the Bar's rationale and therefore grant its request.




of a Board Certified Elder Law Attorney);'

rule 10-3.1 (Unlicensed Practice of Law
(UPL), Generally); rule 10-3.3 (Appointment
of Staff Counsel and Bar Counsel); rule 10-4.1
(UPL Circuit Committees; Generally); rule 10-
5.1 (UPL Complaint Processing); rule 10-6.1
(UPL Hearings); rule 10-6.2 (UPL
Subpoenas); rule 10-7.2 (Proceedings for
Indirect Criminal Contempt); rule 10-8.1 (UPL
Files); rule 18-1.4 (Military Legal Assistance
Counsel Rule; Supervision and Limitations);
rule 18-1.5 (Certification); rule 18-1.6
(Withdrawal or Termination of Certification);
and rule 18.1.7(Discipline).

Except as noted, we approve the Bar's
proposals. Some of the amendments proposed
by the Bar involve only technical
modifications, and others are self-explanatory.
However, we find that the following rule
amendments merit discussion.

Rule_1-4.1--Comaosition of Board of

Governorg

We approve the proposed amendment of
this rule which adds one additional non-
resident seat to the Board of Governors.®
However, for several reasons, this amendment
merits discussion. At the outset, we agree
with the Bar that it complied with notice
requirements under a literal interpretation of
rule  1-12.1(g).” Further, since the

3 Newrules 6-20.1 through 6-20.4 constitute a new
subchapter of chapter six.

8 Per our approval of the amendment to rule 1-4.1,
the related amendmentsto bylaws 2-3.3 and 2-3.5 are
also approved. Bylaw 2-3.3 increases the voting
members of the Board of Governorsto 51, while bylaw
2-3.5 schedules the election of one additional non-
resident seat on the Board of Governors.

7Rule 1-12.1(g)provides that:

Notice of the proposed action of the
board on aproposed amendment shall

representative of the Florida Chapter of the
National Bar Association (FCNBA) attended
the January and March 1996 Board meetings,
where the issue was addressed, FCNBA was
aware that the issue had not been decided and
almost certainly would be continued until the
next Board meeting in May." We also note
that, as the Bar's chronology details, this issue
has been debated, studied, and publicized since
September 1995. Therefore, we conclude that
although FCNBA’s arguments have some
merit, interested Bar members and FCNBA
had reasonable notice of the Board's
consideration of the proposed amendments.
On the merits, the principle of proportional
representation militates in favor o fthe addition
of a fourth non-resident seat on the Board of
Governors considering the present structure of
the Board." Since there are over 10,000 out-

be given in an edition of The Florida
Bar News that is published prior to
the meeting of the board at which the
board actionis taken. The notice shall
identify the rule(s) to be amended and
shall state in general termsthe nature
of the proposed amendments.

We recommend to all involved that care alwaysbe taken
as to the timing, manner and substance of the notice,
especially when a strongly debated issue is involved.

8 At oral argument, the Bar was asked if this issue
was included in the advance agenda provided to Board
members and other interested parties. The Bar has since
provided us with its April 30, 1996, draft of that agenda
which confirms that consideration of a fourth non-
resident seat was carried over to the May 1996 Board
meeting as "Old Business." The Bar also notcs that
FCNBA's president received a copy of the draft agenda
on or about April 30, 1996.

? We note that even FCNBA does not really
challengethe merits of adding a fourth non-resident seat,
instead objecting that in the "absence of the Special
Commuttee's report, there is no evidence of a compelling
need for a fourth non-resident seat on the Board of




of-state practitionersrepresented by only three
Board members, the Bar advances a
reasonable argument that a fourth non-resident
seat is warranted. At present, there is
approximately one Board seat for every 1000
in-state Bar members, as compared to one
Board seat for approximately every 3500 out-
of-state members. Florida Bar’sResponse to
Commentary of Respondent at 9. When a
third non-resident seat was approved by this
Court in 1987, we noted that:

The Florida Bar currently has
approximately 40,000 members;
their interests and concerns are
diverse. The board of governors
looks after those interests and
addresses those concerns on a
collective basis, working for the
good of the profession as a whole.

The board should be apportioned
fairly and should represent all of
the bar’smembers.

The Florida Bar Re Amendments To the Rules

Regulating The Florida Bar Reappotrtion-
ment), 518 So. 2d 251, 252 (Fla. 1987)
(emphasis added). Obviously, both the Bar’s
membership as awhole and that of the out-of-
state practitioners in particular have grown
considerably in the interim. Recognizing that
the group now comprises almost 20% of the
Bar’s membership but only holds
approximately 6% (or 3 of 51) of the Board

Governors.” FCNBA's Response at 7. FCNBA is
referring to the Boards Special Study Committee on
Board Composition appointed by Bar President John
DeVault atthe Board's March 15-16,1996 meeting. We
take judicial notice that the Study Committee’s report has
now been filed and acted upon by the Board and that our
action today is consistentwith the Board’s action on the
report. Seg ApportionmentPlan Would Add 2 1st Circuit
to Board, The Fla. Bar News, June 15, 1997 at 1.

seats, a fourth Board seat would mean the
non-residents occupy approximately 7.5% of
the Board seats. We conclude that this is a
reasonable request which still leaves the out-
of-state practitioners proportionally
underrepresented but certainly improves their
numbers. For that reason, we approve this
amendment.

Proposed subdivision (K) consolidatesthe
amounts and types of costs that may be
assessed in disciplinary proceedings, now
separately set forth in rules 3-7.6(k)(1)(E), 3-
7.6(0); and 3-7.10(0), as well as providing that
costs may be imposed as part of a disciplinary
action. We disapprove this requested addition.
We find the present system adequate whereby
the referee has the discretion of assessing costs
against either the Bar or the respondent and
can see Nno persuasive reason to revise the
process.

The proposed amendment of this rule
deletes language regarding assessable costs in
subdivision (o) that would be moved to new
subdivision (K) of rule 3-5.1.  Per our
disapproval of proposed rule 3-5.1(k), this
amendment is likewise disapproved.

—— I

The proposed amendment of this rule
revises the filing requirements for a
reinstatement petition in subdivision (¢)(1)
from an original and three copies to an original
and one copy; presents a summary or
expedited procedure in subdivision (h) for
handling uncontested reinstatement
proceedings; and deletes language regarding
assessable costs in subdivision (o) that would
be moved to proposed subdivision (k) of rule
3-5.1. With one exception, we approve the
proposed revisions to this rule. Consistent
with our rejection of the proposed




amendments to rules 3-5.1 and 3-7.6, we

disapprove the deletion of language in

subdivision (o) regarding assessable costs.
Rule 3-7.11--General Rules of Progedure

Proposed subdivision (d)(3) allows the
Bar's executive director to issue a subpoena
for production or testimony by a person
domiciled or found within Florida when
requested to do so based on a subpoena
properly issued by a lawyer disciplinary body
in a foreign jurisdiction; proposed subdivision
(d)(4) authorizesthe issuance of subpoenas by
the chair or vice-chair of the grievance
committee to which a matter may be assigned
and allows service of process by Bar
investigators or other lawful process after a
probable cause finding by a grievance
committee but before a referee has been
appointed; and the proposed amendment
deletes obsolete references in subdivision
(i)(1)(A) to the Florida Designation Plan,
former subchapter 6-2, which sunsetted on
June 20, 1996. While we approve the
amendment and new subdivisions, we strongly
caution the Bar against abusing these enhanced
investigative powers.

Bar member John Weiss expressed concern
that the "overall effect”" of the investigative
subpoena power gives the Bar an unneeded
"legup" on respondent attorneys, placing them
at a structural disadvantage in disciplinary
proceedings. Although our approval of the
Bar's proposal is not intended to accomplish
any such purpose, we fully expect the Bar to
not use its enhanced powers to that end. The
Bar maintains that these new provisions will
allow it to better screen prospective
complaints, ensure the accuracy thereof, and
save time and money by filtering out
unsubstantiated allegations. We agree that if
used properly, the new authority will give the
Bar greater facility to screen non-meritorious
complaints and pursue only those worthy of

further scrutiny. In that sense, the subpoena
power should expedite the process, saving
time and money, and actually benefit
respondent attorneys by discrediting or
substantiating misconduct allegations more
efficiently. However, to reiterate, we expect
the Bar to use this authority only in the manner
represented by the Bar and intended in the
rules.

Accordingly, except as noted above, the
rules are amended and adopted as reflected in
the appendix to this opinion. The new
language is indicated by underscoring;
deletions are signified by strike-throughtype.
Board comments are included for explanation
and guidance only and are not adopted as an
official part of the rules. These amendments
and adoptions take effect upon the release of
this opinion.”® The filing of a motion €or
rehearing shall not modify the effective date of
the rules.

It is so ordered.

KOGAN, C.J.,, and OVERTON, SHAW,
GRIMES, HARDING, WELLS and
ANSTEAD, JJ., concur.

Original Proceeding - Rules Regulating The
Florida Bar

John F. Harkness, Jr., Executive Director;
JohnW. Frost, I, President; Edward R.
Blumberg, President-elect; John P. Cardillo,
(rair,Rules Committee; Marguerite S. Boyd,
Out-of-State Board Representative; Paul F.
Hill, General Counsel; and John A. Boggs,

10 However, as noted above, compliance with the
increased ethics continuing legal education requirements
in amended rule 6-10.3 is not mandatory until one year
after the release date of this opinion.




Director of Lawyer Regulation, The Florida
Bar, Tallahassee, Florida;

for Petitioner

John A. Weiss of Weiss & Etkin, Tallahassee,
Florida; V. Lynn Whitfield, President, National
Bar Assosciation, Inc., West Palm Beach,
Florida; H.T. Smith of H.T. Smith, P.A.,
Miami, Florida; and Thomasina H. Williams,
Law Offices Williams & Associates, P.A.,
Miami, Florida, on behalf of the Florida
Chapter of the National Bar Association,

Responding



APPENDIX

RULE 1-3.2 MEMBERSHIP CLASSIFICATIONS

(a) Members in Good Standing. Members of The Florida Bar in good standing shall
mean only those persons licensed to practice law in Florida who have paid annual membership
fees or dues for the current year and who are not retired, resigned, delinquent, inactive, or
suspended members. A practicing attorney of another state, in good standing, who has
professional business in a court of record of this state may, upon motion, be permitted to practice
for the purpose of such business upon such conditions as the court deems appropriate under the
circumstances of the case.

(b) Conditionally Admitted Members. The Supreme Court of Florida may admit a
person with a prior history of drug, alcohol, or psychological problems to membership in The
Florida Bar and impose conditions of probation as the court deems appropriate upon that
member. The period of probation shall be no longer than 3 years, or for such indefinite period of
time as the court may deem appropriate by conditions in its order. The conditionsmay include,
but not be limited to, participation in a rehabilitation program, periodic blood and urine analysis,
periodic psychological examinations, or supervision by another member of The Florida Bar. The
probation shall be monitored by The Florida Bar and the costs thereof shall be paid by the member
on probation. A failure to observe the conditions of probation or a finding of probable cause as to
conduct of the member committed during the period of probation may terminate the probation
and subject the member to all available grievance procedures under the Rules of Discipline.

(c) Inactive Members. Inactive members of The Florida Bar shall mean only those
members who have properly elected to be classified as inactive in the manner elsewhere provided.

Inactive members shall:
(1) pay annual dues as set forth in rule 1-7.3;
(2) be exempt from continuing legal education requirements;

(3) affirmatively represent their membership status as inactive members of The Florida
Bar when any statement of Florida Bar membership is made;

(@ not hold themselves out as being able to practice law in Florida or render advice on
matters of Florida law;

(5) not hold any position that requires the person to be a licensed Florida attorney;

(6) not be eligible for destgmatton-or certificationunder the Florida desigmattonror

certification plans;




(7) not vote in Florida Bar elections or be counted for purposes of apportionment of the
board of governors;

(8) certify upon election of inactive status that they will comply with all applicable
restrictions and limitations imposed on inactive members of The Florida Bar.

Failure of an inactive member to comply with all requirements thereof shall be cause for
disciplinary action.

An inactive member may, at any time, apply for reinstatement to membership in good
standing in the manner provided in rule 1-3.7.




RULE 1-3.8 RIGHT TO INVENTORY

(2) Appointment; Grounds; Authority. Whenever an attorney is suspended, disbarred,
becomes a delinquent member, abandons a practice, disappears, or dies, and no partner, personal
representative, or other responsible party capable of conducting the attorney's affairs is known to
exist, the appropriate circuit court, upon proper proof of the fact, may appoint an attorney or
attorneys to inventory the files of the subject attorney (hereinafier referred to as "the subject
attorney™) and to take such action as seems indicated to protect the interests of clients of the

subject attorney;as-wethasthe-interest-of-that-attormrey.

(b) Maintenance of Attorney-Client Confidences. Any attorney so appointed shall not
disclose any information contained in files so inventoried without the consent of the client to
whom such file relates except as necessary to carry out the order of the court that appointed the
attorney to make the inventory.

LQ) S_talns_am! ]Zm:m)sﬁ QI Inventory Attornev Nothing herein Qr_eams an attorney and

The uurpose of appointing an inventory attorney is to avoid prejudice to_ cllentsof the subject
attornev and, as a secondary result. prevent.or reduce claims against the subject attorney for such
preiudice as may otherwise occur.




1-4. BOARD OF GOVERNORS
RULE 1-4.1 COMPOSITION OF BOARD OF GOVERNORS

The board of governors shall be the governing body of The Florida Bar. It shall have 5+
52 members, 56 51 of whom shall be voting members, and shall consist of the president and the
president-elect of The Florida Bar, president and president-elect (who shall vote only in the
absence of the president) of the young lawyers division, 34 representatives of the members of
The Florida Bar in good standing residing outside of the state of Florida, representatives elected
by and from the members of The Florida Bar in good standing in eachjudicial circuit, and 2
residents of the state of Florida who are not members of The Florida Bar. There shall be 1 or
more such circuit representatives from each judicial circuit who shall be apportioned among and
elected from the judicial circuits on the basis of the number of members in good standing residing
in each circuit. The formula for determining the number of additional circuit representatives
apportioned to and elected fram each judicial circuit and all other matters concerning election and
term of office for members of the board of governors shall be prescribed in chapter 2.




RULE 1-7.3 DUES

(@) Dues Requirement. On or before July 1 of each year, every member of The Florida
Bar, except those members who have retired, resigned, been disbarred, or been ptaced-on-the
classified ag inactive members fst pursuant to rule 3-7.13, shall pay annual duesto The Florida
Bar in the amount set by the budget, provided that the board of governors shall not fix the dues at
more than $190 per annum. At the time of the payment of dues every member of The Florida Bar
shall file with the executive director a statement setting forth any information that may be required
by the board of governors.

Dues tendered to The Florida Bar shall not be accepted from any member who is
delinquent in the payment of costs or restitution imposed against the member in a disciplinary
proceeding. Costs shall be deemed delinquent unless paid within 30 days after the disciplinary
decision becomes final unless such time is extended by the board of governors for good cause
shown. Restitution shall be deemed delinquent unless accomplished in the manner and by the date
provided in the disciplinary order or agreement.

[No changes to remainder of rule 1-7.3.]




BYLAW 2-3.3 FORMULA FOR APPORTIONMENT OF MEMBERS OF
BOARD OF GOVERNORS

The formula for determining the number of representatives apportionedto and elected
from eachjudicial circuit shall be as follows:

(a) Determination of Median Circuit Population. Determine the median number of
members in good standing residing in the judicial circuits ("the median circuit population™) by
ranking the judicial circuits in order of the number of members in good standing residing in each
circuit and determining the number of members in good standing residing in the judicial circuit
that is ranked exactly midway between the circuit with the largest number of members and the
circuit with the smallest number of members or, if there is an even number of circuits, calculating
the average membership of the 2 circuits that are ranked midway between the circuit with the
largest number of members and the circuit with the smallest number of members.

(b) Apportionment of Members Among the Judicial Circuits, Apportion
representatives among the judicial circuits by assigning to each judicial circuit the number of
representatives equal to the quotient obtained by dividing the number of members in good
standing residing in that circuit by the median circuit population and rounding to the nearest
whole number.

(c) Determination of Deviation From Median Circuit Population. Determine the
relative deviation of each circuit's proportionate representation from the median circuit population
by (1) calculating the number of resident members per representative so apportioned, rounded to
the nearest whole number, (2) subtracting from that number the median circuit population, (3)
dividing the differenceby the median circuit population, and (4) converting the quotient so
obtained to the equivalent percentile.

(d) Adjustment to Deviation From Median Circuit Population. Determine whether
each circuit's relative deviation from the median circuit population would be reduced by adding or
subtracting 1 representative, and, if so, add or subtract 1 representative as indicated.

(e) Minimum Guaranteed Representatives. Assign 1 representative to each judicial
circuit not otherwise qualifying for a representative under the calculations made in subdivisions
(2) and (b).

(f) Reduction in Number of Representatives to Maintain Maximum Board Size. If
the total number of representatives assigned to the judicial circuits as a result of the steps set forth
in subdivisions (a) through (e), when added to the number of officers and other representatives
who are members of the board by virtue of the provisions of rule 1-4.1,would result in a board of
more than 56 51 voting persons, reduce the number of members of the board to exactly 56 51
voting persons by (1) determining which judicial circuit among those to which more than 1
representative has been apportioned would have the smallest relative deviation from the median




circuit population after the loss of 1 representative, (2) subtracting 1 representative from that
circuit, and (3) repeating those 2 steps as necessary until the total number of voting board
members is reduced to exactly 56 51.




BYLAW 2-3.5 NOMINATION OF MEMBERS

(a) Staggered Terms. Elections shal be held and appointments made in even-numbered
years for the following board of governors representatives:

Circuit (seat #)
!
2(2)
3
4(1)
6(1)
;

9(1)

9(3)

10

11(1)

11(3)

11(5)

11(7)

11(9)

13(1)

14

15(1)

15(3)

17(1)

17(4)

18

20
nonresident (2)
nonresident (4)
public member (2)

Elections shal be held and appointments made in odd-numbered years for the following board of
governors  representatives:

Circuit (seat #)

2(1)

4(2)

5

6(2)

8

9(2)

11(2)

11(4)




11(6)

11(8)

11(10)

12(1)

13(2)

13(3)

15(2)

16

17(2)

17(3)

17(5)

19
nonresident (1)
nonresident (3)
public member (1)

As additions or deetions of circuit representatives resulting from the gpplication of the formula
provided in this rule necessitate changes in the lists set forth above, both in circuit and office
numbers, such changes shdl be made by the executive director as appropriate and shal be
published in The Florida Bar News on or before November 1.

(b) Time for Filing Nominating Petitions. Nominations for the election of
representatives on the board of governors from each judicid circuit shal be made by written
petition signed by not fewer than 5 members of The Horida Bar in good standing. In each circuit
in which there is more than 1 representative to be dected, the offices of the representatives shall
be desgnated numericdly, with the executive director making whatever adjustments are necessary
to reflect changes resulting from the annua certification, and a nominating petition shal date the
number of the office sought by a nominee. Any number of candidates may be nominated on a
sangle petition, and any number of petitions may be filed, but dl candidates named in a petition
and al members sgning such petition shdl have their official bar address in the judicid circuit that
the candidate is nominated to represent and shal be members of The Florida Bar in good
danding. Nominations for dection of a nonresident member of the board of governors shdl be by
written petition signed by not fewer than 5 nonresident members of The Forida Bar in good
gtanding. Nominees shdl endorse their written acceptance on such petitions but no nominee shall
accept nomination for more than 1 office. All nominating petitions shal be filed with the
executive director at the headquarters office on or before 5:00 p.m., December 15 prior to the
year of dection. Fling by facamile is permitted but shal occur only when tranamisson is
complete. On a date to be fixed by the executive director the nominating petitions shal be
canvased and tabulated by the executive director who shdl thereupon certify in writing the names
of dl members who have been properly nominated and file such certificate with the clerk of the
Supreme Court of FHorida

(c) Nomination and Appointment of Nonlawyer Members. The board of governors
members who are not members of The Florida Bar shal be chosen and appointed by the Supreme

9




Court of Florida from the list of nominees to be filed with the court by the board of governors.
The board of governors of The Forida Bar by mgority vote shall nominate 3 persons for each
nonlawyer seat and shal file the nominations with the Supreme Court of Horida on or before
April 15 of the appointment year for that seet. The 2 nonlawyer members shall serve staggered
terms of 2 years and shall serve no more than 2 terms.

10




BYLAW 2-7.3 CREATION OF SECTIONS AND DIVISIONS

Sections and divisons may be created or abolished by the board of governors as deemed
necessary or desirable. The following sections of The FHorida Bar have been created by the board
of governors.

(@ Adminidrative Law Section;

(b) Appellate Practice and Advocacy Section;

(c) Business Law Section;

(d) City, County and Locd Government Law Section;
(© Crimind Law Section;

(f) Elder Law Section;

(9) Entertainment, Arts, and Sports Law Section;
(h) Environmentd and Land Use Law Section;

(i) Family Law Section;

(j) Generd Practice, Solo and Smdl Firm Section;
(k) Government Lawyer Section;

(1) Hedth Law Section;

(m) Internationd Law Section;

(n) Labor and Employment Law Section;

(o) Practice Management and Development Section;
(p) Public Interest Law Section;

(0) Red Property, Probate, and Trust Law Section,
(N Tax Section;

(9 Trid Lawyers Section; and

(t) Workers Compensation Section,

The following divisons of The Horida Bar have been created by the board of governors:

(& Out-of-State Practitioners Divison; and
(b) Young Lawyers Divison.




RULE 3-7.10 REINSTATEMENT AND READMISSION PROCEDURES

(a) Readmission. A former member who has been disbarred or whose petition for
disciplinary resignation has been accepted, pursuant to rule 3-7.12, may be admitted again only
upon full compliance with the rules and regulations governing admission to the bar. Except as
might be otherwise provided in these rules, no application for admission may be tendered within 5
years after the date of disbarment or such longer period as the court might determine in the
disbarment order.

(b) Reinstatement. An attorney who has been suspended may be reinstated to
membership in The Florida Bar pursuant to this rule. The proceedings under this rule are not
applicable to suspension for nonpayment of dues.

(c) Petitions, Form and Contents.

(1) Filing. The original petition for reinstatement and 3_1 coptes gopy thereof shah be in
writing, verified by the petitioner, and addressed to and filed with the Supreme Court of Florida
A copy shal be served on The Florida Bar in Tallahassee.

(2) Form and Exhibits. The petition shah be in such form and shah be accompanied by
such exhibits as provided for in rule 3-7.10(n)( 1) and (2). The information required concerning
the petitioner may include any or dl of the following matters in addition to such other matters as
may be reasonably required to determine the fitness of the petitioner to resume the practice of
law: crimina and civil judgments, disciplinary judgments, copies of income tax returns together
with consents to secure origina returns, occupation during suspension and information in
connection therewith, financial statements, and statement of restitution of funds that were the
subject matter of disciplinary proceedings.

(d) Deposit for Cost. The petition shall be accompanied by proof of a deposit paid to
The Horida Bar in such amount as the board of governors shall prescribe to ensure payment of
reasonable costs of the proceedings, as provided in rule 3-7.10(o).

(e) Reference of Petition For Hearing. The chiefjustice shall refer the petition for
reinstatement to a referee for hearing; provided, however, that no such reference shah be made
until evidence is submitted showing that al costs assessed against the petitioner in al disciplinary
proceedings have been paid and restitution has been made.

(f) Attorney for the Bar. When a petition for reinstatement is filed, the board of
governors or staff counsdl, if authorized by the board of governors, may appoint, from the
members in good standing of The Florida Bar designated by the staff counsel to serve as bar
counsel, one or more attorneys to represent The Florida Bar in the proceeding. The duties of
such attorneys shall be to appear at the hearings and to prepare and present to the referee

12




evidence that, in the opinion of the referee or such attorneys, should be considered in passing
upon the petition.

(g) Determination of Fitness by Referee Hearing. The referee to whom the petition
for reinstatement is referred shall conduct the hearing as a tria, in the same manner, to the extent
practica, as proceedings are conducted under the rule concerning trials. The matter to decide
shall be the fitness of the petitioner to resume the practice of law.

(h) Hearing; Notice; Evidence.

(1) Notice. The referee to whom the petition for reinstatement is referred shadl fix a time
and place for hearing, and notice thereof shall be given a least 10 days prior to the hearing to the
petitioner, to attorneys representing The Florida Bar, and to such other persons as may be
designated by the referee to whom the petition is referred.

(2) Appearance. Any persons to whom notice is given, any other interested persons, or
any local bar association may appear before the referee in support of or in opposition to the
petition a any time or times fixed for hearings thereon.

(3) Failure of Petitioner to be Examined. For the failure of the petitioner to submit to
examination as a witness pursuant to notice given, the referee shall dismiss the petition for
reinstatement unless good cause is shown for such failure.

(4) Summary Procedure. If after the Mgn of dlscoverv bar counsdl is unable to

a ﬂatgmﬂ 0 dosts as Qrogxdgd elsewherem the RemﬂaﬂngT_heELQﬂsﬂa Bar

(i) Prompt Hearing; Report, The referee to whom a petition for reinstatement has been
referred by the chief justice shall proceed to a prompt hearing, at the conclusion of which the
referee shall make and file with the Supreme Court of Florida a report that shall include the
findings of fact and a recommendation as to whether the petitioner is qualified to resume the
practice of law. Such report shal be in the form prescribed by the board. The referee shall file
the report and record in the Supreme Court of Florida and shall serve a copy of the report and
record on staff counsel and a copy of the report only on al other parties. Staff counsel shall make
a copy of the record, as furnished, available to other parties upon request and payment of actua
costs of reproduction.

(j) Review. Review of referee reports in reinstatement proceedings shall be in
accordance with rule 3-7.7.

(k) Judgment. If the petitioner is found unfit to resume the practice of law, the petition
shall be dismissed. If the petitioner is found fit to resume the practice of law, the judgment shall
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reingtate the petitioner in The Horida Bar; provided, however, that the judgment may make such
reingtatement conditiona upon the payment of al or part of the costs of the proceeding and upon
the making of partid or complete restitution to parties harmed by the petitioner's misconduct that
led to the petitioner’s sugpenson of membership in The Horida Bar; and further provided,
however, if sugpension of the petitioner has continued for more than 3 years, the reingtatement
may be conditioned upon the furnishing of such proof of competency as may be required by the
judgment in the discretion of the Supreme Court of Florida, which proof may include certification
by the Horida Board of Bar Examiners of the successful completion of an examination for
admisson to The FHorida Bar subsequent to the date of the suspension.

(I) Successive Petitions. No petition for reinstatement shal be filed within 1 year
following an adverse judgment upon a petition for reingtatement filed by or on behdf of the same
person.

(m) Readmission After Disciplinary Resignation. In the case of a disciplinary
resignation, no readmisson gpplication may be filed until 3 years after the deate of the order of the
Supreme Court of Florida that accepted such disciplinary resgnation or such additiond time as
the attorney may have dated in a petition for disciplinary resgnation. No application for
reedmisson may be filed until al codts in disciplinary cases that were dismissed because of the
disciplinary resgnation have been pad by the gpplicant for reedmisson. If an attorney’s petition
for disciplinary resgnation states that it is without leave to gpply for reedmisson, such condition
shdl preclude any readmission.

(n) Petitions for Reinstatement to Membership in Good Standing.

(1) Availability. Petitions for reinstatement under this rule are available to suspended
members of the bar when the disciplinary judgment conditions their reinstatement upon a showing
of compliance with specified conditions.

(2) Style of Petition. Petitions shdl be styled in the Supreme Court of Horida and filed

with the Supreme Court of Florida in quadruplicate, with a copy served on staff counsd and The
Florida Bar in Talahassee.

(3) Contents of Petition. The petition shdl be verified by the petitioner and shal be
accompanied by a written authorization to the Digtrict Director of the Internd Revenue Service,
authorizing the furnishing of certified copies of the petitioner’s tax returns for the past 5 years or
since admission to the bar, whichever is grester. The authorization shal be furnished on a
separate sheet. The petition shdl have attached as an exhibit a true copy of dl disciplinary

judgments previoudy entered againg the petitioner. It shdl dso include the petitioner's statement
concerning the following:

(A) name, age, residence, address, and number and relation of dependents of the
petitioner;
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(B) the offense or misconduct upon which the suspension was based, together with
the date of such suspension;

(C) the names and addresses of al complaining witnesses in any disciplinary
proceedings that resulted in suspension; and the name and address of the referee or judge who
heard such disciplinary proceedings or of the trial judge, complaining witnesses, and prosecuting
attorney, if suspension was based upon conviction of a felony or misdemeanor involving moral
turpitude;

(D) the nature of the petitioner’s occupation in detail since suspension, with names
and addresses of all partners, associates in business, and employers, if any, and dates and duration
of al such relations and employments,

(E) a statement showing the approximate monthly earnings and other income of
the petitioner and the sources from which al such earnings and income were derived during said
period;

(F) a statement showing all residences maintained during said period, with names
and addresses of landlords, if any;

(G) a statement showing al financial obligations of the petitioner including but not
limited to amounts claimed, unpaid, or owing to the Florida Bar Clients Security Fund or former
clients at the date of filing of the petition, together with the names and addresses of al creditors;

(H) a statement of restitution made for any and al obligations to al former clients
and the Florida Bar Clients' Security Fund and the source and amount of funds used for this
purpose;

() a statement showing dates, general nature, and ultimate disposition of every
matter involving the arrest or prosecution of the petitioner during said period for any crime,
whether felony or misdemeanor, together with the names and addresses of complaining witnesses,
prosecuting attorneys, and tria judges,

(J) a statement as to whether any applications were made during said period for a
license requiring proof of good character for its procurement; and, as to each such application, the

date and the name and address of the authority to whom it was addressed and the disposition
thereof;

(K) a statement of any procedure or inquiry, during said period, covering the
petitioner’s standing as a member of any profession or organization, or holder of any license or
office, that involved the censure, removal, suspension, revocation of license, or discipline of the
petitioner; and, as to each, the dates, facts, and the disposition thereof and the name and address
of the authority in possession of the record thereof:




(L) a statement as to whether any charges of fraud were made or claimed againgt
the petitioner during said period, whether forma or informd, together with the dates and names
and addresses of persons making such charges;

(M) a concise statement of facts clamed to judtify reingatement to The Florida
Bar;

(N) a statement showing the dates, generd nature, and fina dispostion of every
civil action wherein the petitioner was ether a party plaintiff or defendant, together with dates of
filing of complaints, titles of courts and causes, and the names and addresses of dl parties and of

the trid judge or judges, and names and addresses of al witnesses who tegtified in said action or
actions, and

(0) a gatement showing what amounts, if any, of the costs assessed againg the

accused atorney in the prior disciplinary proceedings againg the petitioner have been paid by the
petitioner and the source and amount of funds used for this purpose.

(4) Comments on Petition. Upon the appointment of a referee and bar counsd, copies of
the petition shdl be furnished by the executive director to locd board members, locd grievance
committees, and to such other persons as are mentioned in this rule. Persons will be asked to
direct their comments to bar counsd. The proceedings and finding of the referee shdl rdate to
those matters described in this rule and aso to those matters tending to show the petitioner’s
rehabilitation, present fitness to resume the practice of law, and the effect of such proposed
reingtatement upon the adminigtration of justice and purity of the courts and confidence of the
public in the professon.

(5) Costs Deposit. The petition shal be accompanied by a deposit for costs of $500.
(0) costs.
(1) Taxable Cogts. Taxable cods of the proceedings shdl include only:

(A) invedtigative codts, including travel and out-of-pocket expenses,

(B) court reporters fees,

(C) copy costs,

(D) telephone charges,

(E) fees for trandation services,

(F) witness expenses, including travel and out-of-pocket expenses;
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(G) travel and out-of-pocket expenses of the referee;

(H) travel and out-of-pocket expenses of counsd in the proceedings, including the
petitioner if acting as counsd; and

(1) an adminigretive fee in the amount of $750 when costs are assessed in favor of
the bar.

(2) Discretion of Referee. The referee shal have discretion to award costs and absent an
abuse of discretion the referee’s award shal not be reversed.

(3) Assessment of Bar Costs. When the bar is successful, in whole or in part, the referee
may assess the bar's costs againgt the petitioner unless it is shown that the costs of the bar were
unnecessary, excessive, or improperly authenticated.

(4) Assessment of Petitioner’s Costs. When the bar unsuccessfully opposes a petition for
reindatement or readmission, the referee may assess the petitioner’s costs againgt the bar in the
event that there was no justiciable issue of either law or fact raised by the bar.
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RULE 3-7.11 GENERAL RULES OF PROCEDURE

(@) Time is Directory. Except as provided herein, the time intervas required are
directory only and are not jurisdictiona. Failure to observe such directory intervas may result in
contempt of the agency having jurisdiction or of the Supreme Court of Forida, but will not
prejudice the offending party except where so provided.

(b) Process. Every member of The Forida Bar is charged with notifying The Forida Bar
of a change of mailing address or military status. Mailing of registered or certified papers or
notices prescribed in these rules to the last mailing address of an attorney as shown by the official
records in the office of the executive director of The Florida Bar shah be sufficient notice and
sarvice unless this court shdl direct otherwise. Every atorney of another state who is permitted
to practice for the purpose of a specific case before a court of record of this state may be served
by registered or certified mall addressed to said atorney in care of the Florida attorney who was
associated or appeared with the attorney in the specific case for which the out-of-State attorney
was permitted to practice or addressed to said attorney at any address listed by the attorney in the
pleadings in such case.

(c) Noticein Lieu of Process. Every member of The Horida Bar is within the
jurigdiction of the Supreme Court of Forida and its agencies under these rules, and service of
process is not required to obtain jurisdiction over respondents in disciplinary proceedings, but due
process requires the giving of reasonable notice and such shdl be effective by the service of the
complaint upon the respondent by mailing a copy thereof by registered or certified mail return
receipt requested to the last-known address of the respondent according to the records of The
Forida Bar or such later address as may be known to the person effecting the service.

(d) Subpoenas. Subpoenas for the attendance of witnesses and the production of
documentary evidence other than before a circuit court shall be issued as follows:

(1) Referees. Subpoenas for the atendance of witnesses and production of documentary
evidence before a referee shall be issued by the referee and shall be served in the manner provided
by law for the service of process or by an investigator employed by The Florida Bar.

(2) Grievance Committees. Subpoenas for the attendance of witnesses and the
production of documentary evidence shal be issued by the chair or vice-chair of a grievance
committee in pursuance of an investigation authorized by the committee. Such subpoenas may be
served by any member of such committee, by an investigator employed by The Florida Bar, or in
the manner provided by law for the service of process.

(3) Bar Counsel lnvestigations Subpoenas for the attendance of witnesses and th

RIOJ .! ON O] UOCL Cniary e\ .%I@l‘ RDATONe DA' COUNSa \Wnen Sane CONAL .i 10, I
investjgation shall be issued bv the chair or vice chair of a gtigvance committee to which the
meaiter will be assigned, if appropriate. Such subpoenas may be served by an investigator

gmplgved bv The Forida Bar or in the manner provided bv law for the service of process
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(4) After Grievance Committee Action. But Before Appointment of Referee.  Subnoenas

for the attendance of Wltnesses and the nroductlon of documentarv evidence before bar counsel

wh1ch the m attetwas assjgng d. | Such subnoenas may be served bv an 1nysj;1gator emnloved by

The Florida Bar or in the manner urovided bv law for the service of process,

(35) Board of Governors. Subpoenas for the attendance of witnesses and the production
of documentary evidence before the board of governors shall be issued by the executive director
and shall be served by an investigator employed by The Florida Bar or in the manner provided by
law for the service of process.

(46) Confidential Proceedings. 1f the proceeding is confidential, a subpoena shall not
name the respondent but shall style the proceeding as “Confidentia Proceeding by The Florida
Bar under the Rules, of Discipline. "

(57) Contempt. Any persons who without adequate excuse fail to obey such a subpoena
served upon them may be cited for contempt of this court in the manner provided by this rule.

(8) Assstance to Other Lawver Disciplinary Jurisdictions. Upon receipt of a subpoena

J - another lawver disciplinarv_jurisdiction_the
executlve di rector mav |$ue a subnoena di rectlnq a person domiciled or found within the state of

Flarida to_give_testimony and/or produce_documents or ather things for use in the other Jawver—
disciplinary proceedings ag directed in thesubnena of the other jyrisdiction The practice and
procedure apblicable to sibnoenas issied under this subdivisions shall be that of the_other

Jurisdiction. except_that;

(A) the tesimony or production shall be only in the county wherein the person
resides ar is emploved. ar as otherwise fixed bv the executive director for eood_cause_shown: and

(B)_compliance with any subpoena issued pursuant to this subdivison and
contempt for failure in this respect shall be goyght as elsewhere nrovided_in these rules,

(e) Oath of Witness. Every witness in every proceeding under these rules shall be sworn
to tell the truth. Violation of this oath shall be an act of contempt of this court,

(f) Contempt. If an agency other than a circuit court shal find that a person isin
contempt under these rules, such person shal be cited for contempt in the following manner,
except that a respondent in a disciplinary proceeding may be cited for contempt by petition for an
order to show cause filed and heard in the Supreme Court of Florida or in the circuit court:

(1) Petition for Order to Show Cause. The agency shal direct bar counsdl, or chair of the
agency if there is no bar counsel, serving in the matter in which the contempt occurs, to present to
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the circuit court having jurisdiction, a petition for the issuance of an order to show cause why the
person s0 accused should not be held in contempt of this court.

(2) Appellate Review. A judgment in such contempt proceedings may be appeded by
ether party in the manner provided in the rule on appelate review, except that a copy of the
petition for review shal not be filed with the clerk of the circuit court, and the record shdl be
forwarded by the judge or the agency possessing the same.

(g) Testimony of Witnesses, Contempt. Unless the respondent clams a privilege or
right properly avalable under gpplicable law, the respondent or any other person who is
subpoenaed to appear and give testimony or produce books, papers, or documents and who
refuses to appear or produce such books, papers, or documents or who, having been duly sworn
to tedtify, refuses to answer any proper question may be cited for contempt of this court.

(h) Court Reporters. Court reporters who are employees of The Florida Bar may be
gppointed to report any disciplinary proceeding. If the respondent attorney objects at least 48
hours in advance of the matter to be recorded, an independent contract reporter may be retained.

Reasonable costs for court reporter service may be taxed to a respondent for payment to The
Florida Bar.

() Disgualification as Trier and Attorney for Respondent Due to Conflict.

(1) Employees and Members of the Board of Governors. No employee of The Horida
Bar and no member of the board of governors of The Florida Bar shall represent a party other
than The Horida Bar in any of the following specific matters.

A)-designat s
B)A) cetification appeds,
€)(B) gppeds to or from the committee on professond ethics, and

() cases being invedtigated or litigated involving the unlicensed practice of
law.

(2) Former Members or Employees. No former member of the board of governors or
former employee of The Florida Bar shdl represent any party other than The FHorida Bar in such
matters if persondly involved to any degree in the matter while a member of the board of
governors or while an employee of The Horida Bar.

(3) Attorneys Precluded From Representing Parties Other Than 7he Florida Bar, An
attorney shdl not represent any party other than The Forida Bar in proceedings provided for in
these disciplinary rules under any of the following circumstances:
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(A) If the attorney is a member or former member of the board of governors,
member or former member of any grievance committee, or employee or former employee of The
Florida Bar and while in such capacity participated persondly in any way in the investigation or
prosecution of the matter or any related matter in which the attorney seeks to be a representative
or if the atorney served in a supervisory cagpacity over such investigation or prosecution.

(B) A partner, associate, employer, or employee of an attorney prohibited from
representation by subdivison (3)(A) shal likewise be prohibited from representing any such party.

(C) A member of the board shall not represent any party except The Florida Bar
while serving as a member of the board of governors or for one year theregfter.

(D) An employee of The Florida Bar shal not represent any party except The
Horida Bar while an employee of The FHorida Bar and shdl not thereafter represent such party for
aperiod of 1 year without the express consent of the board.

(E) A member of a grievance committee shdl not represent any party except The
Florida Bar while a member of a grievance committee and shal not thereafter represent such party
for a period of 1 year without the express consent of the board.

(F) A partner, asociate, employer, or employee of an atorney prohibited from
representation by subdivisons (3)(C), 3)}(D), and (3)(E) of this rule shal not represent any party
except The Forida Bar without the express consent of the board of governors.
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RULE 3-7.12 DISCIPLINARY RESIGNATION FROM THE FLORIDA BAR

If a disciplinary agency is investigating the conduct of an attorney, or if such an agency has
recommended probable cause, then disciplinary proceedings shal be deemed to be pending and a
petition for disciplinary resignation may be filed pursuant to this rule. An atorney may seek
disciplinary resgnation from The Forida Bar during the progress of disciplinary proceedings in
the following mariner:

(a) Petition for Disciplinary Resignation. The petition for disciplinary resgnation shdl
be styled “The Florida Bar v. (respondent’s name),” titled “Petition for Disciplinary Resgnetion,”
filed with the Supreme Court of Horida and contain a statement of al past and pending
disciplinary actions and criminal proceedings againg the petitioner. Such statement shall describe
the charges made or those under investigation for professond misconduct, results of past
proceedings, and the status of pending investigations and proceedings. The petition shdl date
whether it is with or without leave to regpply for readmission to the bar. A copy of the petition
shall be served upon the executive director of The Horida Bar.

(b) Judgment. Within 60 days after filing and service of the petition, The Horida Bar
may file with the Supreme Court of Florida its response to the petition either supporting or
opposing the petition for disciplinary resgnation. A copy of the response shal be served upon the
petitioner. The Supreme Court of Florida shall consider the petition, any response thereto, and
the charges againgt the petitioner, If it has been shown by the petitioner in a proper and
competent manner that the public interest will not be adversdly affected by the granting of the
petition and that such will nether adversdy affect the integrity of the courts nor hinder the
adminigration ofjustice nor the confidence of the public in the legd professon, the Supreme
Court of Horida shdl enter an gppropriate judgment granting disciplinary resignation; otherwise,
the petition shdl be denied. If the judgment grants the disciplinary resignation, the judgment may
require that the disciplinary resignation be subject to appropriate conditions.

(c) Delay of Disciplinary Proceedings. The filing of a petition for disciplinary
resgnation shdl not stay the progress of the disciplinary proceedings without the approva of the
board or, if a referee has been gppointed and evidence has been taken, then without the approva
of the referee.

(d) Dismissal of Pending Disciplinary Cases. If disciplinary resgnation is accepted
under this rule, such disciplinary resignation shal serve to dismiss al pending disciplinary cases.

(e) Costs of Pending Disciplinary Cases. The judgment of the court granting
discinlinaty resgnation mav imnose g judgment for the costs expended by The Florida Bar in all

pending discidinarv cases against tesponaendent. Such codts shdl be of the types and amounts as
gothalsevhere in these Rules Regulating The Florida Bar.
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RULE 3-7.13 PEX ENT-OF
INCAPACITY NOT RELATED TO MISCONDUCT

(a) Proceedings Without Adiudication_of Incompetence or Hospitalization Under
the Florida M ental Health Act Whenever an attorney who has not been adjudged incompetent
is incagpable of practicing law because of physca or mentd illness, incgpacity, or other infirmity,
the atorney may be placedupon-srtmattive tist classfied as an inactive member and shal refrain
from the pracnce of IaN for such reason even though no mlsconduct is dleged or proved.
Proceedings w . actv under this rule shdl be
processed under the Rules of Dlsr:lpllne in the same manner as proceedings involving acts of
misconduct.

A member who has been placed-omrsneh-mmattive-ttst_classified as inactive yupder this rule
may be readmitted reinstated upon apptreation petition to and gpproval by the board of governors.
A regection of such petition may be reviewed by petition to the Supreme Court of Forida

(h) Proceedings Unon Adjudication of Incompetence or Hospitalization Under the
Florida M ental Health Act, A lawyer who has been adjudicated insane or mentally incompetent
or hospitdized under the Florida Mentd Hedth Act shdl be placedonammacttvetist classified as
an inactive member and shdl refrain from the practice of law. Upon receipt of notice that a
member has been adiudi incompetent or hospitalized under the ida Menta Hedth Act
The Florida Bar shdll file notice thereof with the Supreme Coyrt of FlorideTh er the court
shdl jssue an order classifying the member gs an inactive member.

If an order of restoration is entered by a court having jurisdiction or the lawyer is
discharged from hospitalizetion under the Horida Mentd Hedth Act, the lawyer may be
readmitted reinstated upon application to and approva by the board of governors. A rgection of
such petition may be reviewed by petition to the Supreme Court of Florida

23




RULE 4-5.6 RESTRICTIONS ON RIGHT TO PRACTICE
A lawyer shdl not participate in offering or making:

(a) a partnership or employment agreement that redtricts the rights of a lawyer to practice
after termination of the relationship, except an agreement concerning benefits upon retirement; or

(b) an agreement in which a restriction on the lawyer’s right to practice is part of the
settlement of a controversy between private parties.

Comment

An agreement redtricting the right of partners or associates to practice after leaving a firm
not only limits their professona autonomy, but aso limits the freedom of dlients to choose a
lawyer. Subdivison (a) prohibits such agreements except for redrictions incident to provisons
concerning retirement benefits for service with the firm.

Subdivison (b) prohibits a lawvyer from agreeing not to represent other persons in
connection with settling a dam on behdf of a dient.

This rule does not gpply to prohibit restrictions that may be included in the terms of the
sde of alaw practice in accordance with the provisions of rule 4- 1.17.

' _ ibiti ' ements between lawvers_and law
ﬂrms_SﬂLa:ajce_agLe_emeﬂls_contalmna_Lmndal_e_ajdiaLcomnensatlon_nrov151ons_des12ned_to_
Wﬂ@m&m&ﬂuﬂm@mlmﬂvmmnmmbnemMmle _
nd. that contain punitive_clauses, the effect of which are to
mmwwmlahtwm&mm_
Eenememggc_umﬁamnsiwndm_mleA - 1.5(f)(4)D)_do not applv_to fees divided pyrsuant-to a

X ) eement_shall contain a fee-splitting _arrangement_that
r&ults ina fee Drohl bited bv the Ruleﬁ Regu_al_g_lhg Florida Bar
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RULE 4-7.6 COMMUNICATION OF FIELDS OF PRACTICE

A lawyer may communicate the fact that the lawyer does or does not practice in particular
fidds of law. A lawyer shdl not gate or imply that the lawyer is a specidist except as follows

(a) Patent Practice. A lawyer admitted to engage in patent practice before the United
States patent and trademark office may use the designation “patent attorney” or a substantialy
amilar desgnation.

(b) Certified Lawyers. A lawyer who complies with the Florida certification plan as st
forth in chapter 6, Rules Regulating The Horida Bar, or who is certified by an organization whose
specidty certification program has been accredited by the American Bar Association may inform
the public and other lawyers of the lawyer's certified areas of legd practice and may dtate in
communications to the public that the lawyer is a “specidist in (area of certification).”

“Ft flb’ ;h "‘ Chl aplte’. 6 R“*I“ R"g“l;’]““gl Fhe i.l°'|’da Bar, may inform the public-and-other fawyers

Comment

This rule permits a lawyer to indicate areas of practice in communications about the
lawyer’'s services, such as in a telephone directory or other advertisng. If a lawyer practices only
in certain fields, or wilt not accept matters except in such fieds, the lawyer is permitted so to
indicate. However, no lawyer who is not certified by The FHorida Bar or an organization having
substantidly the same standards may be described to the public as a “specidig” or as

“goecidizing.”
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RULE 5-1.2 TRUST ACCOUNTING RECORDS AND PROCEDURES

(@) Applicability. The provisons of these rules gpply to dl trust funds received or
disbursed by members of The FHorida Bar in the course of their professond practice of law within
the state of Forida except specia trust funds received or disbursed by an attorney as guardian,
persond representative, recaiver, or in a Smilar capacity such as trustee under a specific trust
document where the trust funds are maintained in a segregated specid trust account and not the
genera trust account and wherein this specid trust position has been created, approved, or
sanctioned by law or an order of a court that has authority or duty to issue orders pertaining to
maintenance of such specia trust account.

(b) Minimum Trust Accounting Records. The following are the minimum trust
accounting records that shdl be maintained:

(1) A separate bank account or accounts and, if utilized, a separate savings and loan
association account or accounts. Such accounts shal be located in the state of Horida unless the
client otherwise directs, in writing, or unless the financid inditution in which the funds are
maintained voluntarily submits to the jurisdiction of the Supreme Court of Horida Such
voluntary submission to the jurisdiction of the Supreme Court of Horida shal be on the form
prescribed by the board of governors of The Florida Bar. The account or accounts shdl be in the
name of the lawyer or law firm and clearly labeled and designated as a “trust account,”

(2) Origind or duplicate depost dips and, in the case of currency or coin, an additiona
cash receipts book, clearly identifying:

(A) the date and source of dl trust funds received; and
(B) the dlient or matter for which the funds were received.
(3) Origind canceled checks, dl of which must be numbered consecutively, or. if the

financial institution wherei t is maintained does not return the original check
conies thereof. as provided by the financiad institution.

(4) Other documentary support for al disbursements and transfers from the trust account.

(5) A separate cash receipts and disbursements journd, including columns for receipts,
disbursements, transfers, and the account balance, and containing at least:

(A) the identification of the client or matter for which the funds were received,
disbursed, or transferred;

(B) the date on which al trust funds were received, disbursed, or transferred;

(C) the check number for al disbursements; and
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(D) the reason for which dl trust funds were received, disbursed, or transferred.

(6) A separate file or ledger with an individual card or page for each client or matter,
showing al individual receipts, disbursements, or transfers and any unexpended balance, and
containing:

(A) the identification of the client or matter for which trust funds were received,
disbursed, or transferred;

(B) the date on which all trust funds were received, disbursed, or transferred;

(C) the check number for al disbursements; and

(D) the reason for which al trust funds were received, disbursed, or transferred.
(7) All bank or savings and loan association statements for all trust accounts.

(c) Minimum Trust Accounting Procedures. The minimum trust accounting
procedures that shall be followed by al atorneys practicing in Florida who receive or disburse
trust money or property are as follows:

(1) The lawyer shall cause to be made monthly:

(A) reconciliations of al trust bank or savings and loan association accounts,
disclosing the balance per bank, deposits in trangit, outstanding checks identified by date and
check number, and any other items necessary to reconcile the balance per bank with the balance
per the checkbook and the cash receipts and disbursements journal; and

(B) a comparison between the total of the reconciled balances of al trust accounts
and the total of the trust ledger cards or pages, together with specific descriptions of any
differences between the 2 totals and reasons therefor.

(2) At least annually, the lawyer shall prepare a detailed listing identifying the balance of
the unexpended trust money held for each client or matter.

(3) The above reconciliations, comparisons, and listing shall be retained for at least 6
years.

(4) The lawyer or law firm shall authorize and request any bank or savings and loan
association where the lawyer is a signatory on a trust account to notify Staff Counsel, The Florida
Bar, 650 Apaachee Parkway, Tallahassee, Florida 32399-2300, in the event any trust check is
returned due to insufficient funds or uncollected funds, absent bank error.

27




(5) The lawyer shdl file with The Horida Bar between June 1 and August 15 of each year
a trugst accounting certificate showing compliance with these rules on a form gpproved by the
board of governors.

(d) Audits. Any of the following shdl be cause for The Horida Bar to order an audit of a
frust account:

(1) failure to file the trust account certificate required by rule 5-1.2(c)(5);

(2 return of a trust account check for insufficient funds or for uncollected funds, absent
bank error;

(3) filing of a petition for creditor relief on behdf of an atorney;
(@) filing of fdony charges agang an datorney;

(5) adjudication of insanity or incompetence or hospitdization of the attorney under The
Florida Menta Hedth Act;

(6) filing of a cdam againg the atorney with the Clients Security Fund;

(7) when requested by a grievance committee or the board of governors, or

(8) upon court order.

(e) Cost of Audit. Audits conducted in any of the circumstances enumerated in
subdivison (d) above shdl be at the cost of the attorney audited only when the audit reveds that
the atorney was not in subgtantid compliance with the trust accounting requirements. It shal be
the obligation of any attorney who is being audited to produce dl records and papers concerning
property and funds held in trust and to provide such explanations as may be required for the audit.
Records of general accounts are not required to be produced except to verify that trust money has
not been deposited thereto. If it has been determined that trust money has been deposited into a
generd account, dl of the transactions pertaining to any firm account will be subject to audit.

(f) Failure to Comply With Subpoena.

(1) Members of the bar are under an obligation to maintain trust accounting records as
required by these rules and, as a condition of the privilege of practicing law in Florida, may not
assart any privilege persond to the lawyer that may be applicable to production of same in these
disciplinary proceedings.

(2) Notice of noncompliance with a subpoena may be filed with the Supreme Court of
Florida only if a grievance committee or a referee shdl firgt find that no good cause exigts for
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falure to comply. A grievance committee or referee shal hear the issue of noncompliance and
issue findings thereon within 30 days of the request for issuance of the notice of noncompliance.

(3) After notice is filed with the Supreme Court of Florida by The Florida Bar that a
member of the bar has faled to fully comply with a properly issued subpoena directing the
production of any trust accounting records that are required by these rules, unless good cause for
the fallure to comply is shown, the member may be suspended from the practice of law in Florida,

by order of the Supreme Court of Horida, until such time as the member fully complies with the
subpoena and/or until further order of the court.

(4 Any member subject to sugpension under this rule may petition the court, within 10
days of the filing of the notice, to withhold entry of the order of sugpenson or a any time after
entry of an order of suspenson may petition the court to terminate or modify the order of
suspengon. I the court determines it necessary to refer the petition to terminate or modify the
suspension to a referee for receipt of evidence, the referee proceedings shall be conducted in the
same manner as proceedings before a referee on a petition to withhold, terminate, or modify an
order of emergency suspenson, as esewhere provided in these rules.
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RULE 6-10.3 MINIMUM CONTINUING LEGAL EDUCATION STANDARDS

(a) Applicability. Every member except those exempt under rule 6-10.3(c)(4) and (5)
shdl comply and report compliance with the continuing lega education requiremen.

(b) Minimum Hourly Continuing Legal Education Requirements. Each member
shdl complete a minimum of 30 credit hours of approved continuing lega education activity every
3 years. Five Fwo of the hours must be in the area of legd ethics or professionalism. induding

approved substance abuse progr. Courses ing credit in ionalism must be approved
by the center for professondism. These 5 hours are to be included in. and not in addition to. the
I 30-h requirement. If a member compl more than 5 hours during anv_reportin

cyde. the excess professionalism credits cannot be carried over to the next reporting cycle,

(c) Exemptions.
() Active military service.
(2) Undue hardship.

(3) Nonresident members not delivering legal services or advice on matters or issues
governed by FHorida law.

(4) Members of the full-time federd judiciary who are prohibited from engaging in the
private practice of law.

(5) Jdudtices of the Supreme Court of Forida and judges of the district courts of apped,
circuit courts, and county courts, and such other judicid officers and employees as may be
designated by the Supreme Court of Horida

(6) Inactive members of The Forida Bar.

(d) Course Approval. Course gpprova shal be st forth in policies adopted pursuant to
this rule. Specid policies shdl be adopted for courses sponsored by governmenta agencies for
employee attorneys that shall exempt such courses from any course gpprova fee and may exempt
such courses from other requirements as determined by the board of legal specidization and
educetion.

(e) Accreditation of Hours. Accreditation shal be as set forth in the policies adopted
pursuant to this rule. If a course is presented or sponsored by or has received credit approval
from an organized date bar (whether integrated or voluntary), such course shdl be deemed an
approved course for purposes of this rule.
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() Full-time Government Employees. Credit hours shdl be given full-time government
employees for courses presented by governmenta agencies. Application for credit gpprova may
be submitted by the full-time government attorney before or after atendance, without charge.

(g) SKkills Training Preadmission. The board of lega specidization and education may
gpprove for CLER credit a basic sills or entry level training program developed and presented by
a governmentd entity. If approved, credit earned through attendance at such course, within 8
months prior to admission to The Horida Bar, shal be applicable under rule 6-10.3(b).
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6-20. STANDARDS FOR CERTIFICATION OF A
BOARD CERTIFIED ELDER LAW I AWYER

RULE 6-20.1 GENERALLY

A lawyer who is a member in good standing Of The Florida Bar and who meets the

standards prescribed below may apply to The Florida Bar board of legal specialization and

emwmmdetmngthMaBWMMAmw&m

"vho practice in the area of elder law and who

Qemfmd elder Iavv attornevs
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RULE 6-20.2 DEFINITIONS

(a) Elder Law. “Elder law” means legal issues involving health and persona care
planning, including: advance directives: lifetime planning; family issyes; fiduciary representation;
capacity; guardianship; power of attornev: financial planning; public benefits and insurance;

resdent rlqhts in Ionq term care facmtl% h_o_usmg ppgﬂ]mﬂ gg and ﬁgang ing; employment and

s ) ate; nursing home
clalms clams: age or dmbmtv d|scr|m| natlon and grandpgm ts' rlghts The $eC|aI|zat|on encomgassgs
al aspects of pl for illness. and in Elder law clients are pr i
seniors. and the specialization_reauires a practitioner to be particularly senstive to ];hg lggaj iSSues
impacting these clients,
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RULE 6-20.3 MINIMUM STANDARDS

inimum Period df Practice, The appli hall have beefl ef itie practice
M&MMmgcﬂmracnceﬂLUmteWﬂ
@untry, and shall have ben a menber i n 9oy standl; O tfR bar of any Siate ofth  jted

States or the District of Columbia for a period of 5 vears as of the date of filing ar arapplication

The years of law practice need not be consecutive,

ntial lvem Th. icant must demonstrate substantial involvement
in dlder | efined by the following

Q)M&a&iﬁm&aﬁmﬂhmhﬁmm_nercenma&bmm active
participation in elder law. At least 3 vears of this shall be immediatelv_preceding

ish informatio concermng_the_frequencv_Qf_j;he

‘ ||])[| DIS[&I For the purnoses_of this SUdeVISIOI’] Ihg
" i " sh, fined in 6-85 t that it shall also include time devoted

made m1t1allv through aform of gugﬂlgnnmm aDDroved bvthe elder Iawcertlflcatlon commlttee
but written or oral supplementation may_be required,

(c) Practical Experience. During. the 3 vears immediatelv preceding the application. the
applicant shall have provided legal services in at least 60 matters as follows;

(1) Fortv must be in categories listed in (A)_through (E)_below. with at least 5 mattersin
each category.

(i)lhe;mg_gjo_mariﬂsmu)mnjmcategowmm}mgh_mm
: {1 or—=(2)yof this subdivison

d o S _
And-are- MO-Mreieaibaetneciin on contained part

mmmamﬂmmuch aleuLDQI_Ilmllﬂj_tQ.JALLLLS._tLuSS._QLhQaIIh_CaLQ
directivesprovided that thase legal documents were tailored to and hased on facts and
circumstances specific to the particular_client: prepared_legal documents and took. other. steps.
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necessary for the administration of a nreviouslv_prepared Jegal directive such as. but not limited

to, awill or trust: or provided representation to a partv_in Contested litigation or administrative
matters concerning an elder law issue.

(5) The categories are;

(A) Hedlth and personal care planning, including giving_advice regarding and
preparing, advance medical directives (medical powers of attornev. living Wills. and health care

dec ] nd counseling older person. -in-fact, and families about medical and life-
sustaining choices. and related nersonal life choices..

(B) Pre-mortem legal planning, including giving advice and pr gpagng documents
ding wills. irable general or financia powers of attornev. rea it and t he

nanC|aI and tax lmtha];iQns of anv proposed action,

(C) Fiduciary representation, including seeki oi ntment iving_advice
to,esentadifting O kerving aS executo I 0€rso nd reor ive. attorney-in-fact, trustee trustee
geard ian. conservator. representativ _payee, or other formal or informal fiduciary.

(D) Legal capacity counseling,dnidl giadvising how capacity is determined and
the level of capacity required for various legal activities. and representing those who are or may

be the subject of guardianship/conservatorship proceedings or other protective arrangements,

(E) Public benefits advice. including planning. for and assistipg in obtainina
Socid ity. Sunolemental Security Income. Veterans benefits. and food

stamps.

(F)_Advice on insurance matters. jngludjng analvzing and explaining the tvaes of
nsurance avallable such & th hf 1 h B medi long-term

nt righ including advising patients and residents of
nursing faciliti inuin iliti h in their homes of their
rights and appropriate remedies in matters such as admission, transfer and discharge policies,
guality of care. and related jssues.

(H) Housing counseling including reviewing the opt& s available and the
financing of those options such as morteage aternatives. renovation loan programs. life care

contracts_and home eauitv conversion,

(I) _Emnlovment and retirement advice. including eensions. retiree health benefits,
unemnlovment benefits. and other benefits.
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() Income, estate, and «ift tax advice, ingudonsequences of plans made and
advice offered

(K) Counsdlina about tort claims against nursing _homes.

(L) Counseling with regard to age and/or disability discrimination in_emnlovment

and _housina,
(M Litigation and administrative advocacv in connection with anv of the aboye

matters. inclyding will contests. contested capacity issues, elder abuse (ingluding financial or
consumer fraud). fiduciary administration. public_benefits. nursing home torts. and discrimination

(d) Peer Rewevv The applicant shall submit the names and addresses of 5 other

amplimant's Practice. not including attorneys who currently
m e applicant’s special competence and
substantial involvement in the field of elder law. The board of legal specidization and education
and elder law certification committee may authorize references from oersons other than atornevs
and mav also make such additional inauiries as thev deem asnrooriate to comnlete peer review. as

provided elsewhere in these rules.

(e) Education. The applicant must demonstrate that during the 3-vear period
i iately preceding the date of application, the licant has met the continuing legal

ggugg];ign rg‘gul rements |n elder law as follows. The reauwed number of hours shall be established

ication gngd shall in no event be less than 60 hours.

ucat|on seminars shall be given onlv for programs that

are directly related to elder law. The educat|on requirement mav be satisfied by 1 or more of the
followi

(1) attendance at continuing legal education seminars meeting the requirements set forth

above;
(2) lecturing at. and/or servinn on the steering committee of such continuing legal
education seminars,
(3) authoring arti
publications;
eachin or _ther graduate level
MMM@MMWMWO&SSIOJL&MMLW

5 in such home study programs as b roved b the board

no morethan 50 pg rcent of the reauwed number of hours of gduga];jgn may_be satisfied through
home study programs; or
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(6) such other methods as mav be approved_bv the board of legal specialization and
education and the elder law certification committee.

The elder law certification committee shall establish policies applicable to this subdivision,
ingluding, but not limited to, the method of establishment of the number of hours alocable to anv
of the preceding requirements. Such policies shall provide that hours shall be allocable to each
separate but substantially different lecture. article._or other activitv_described in subdivisions (2),
(3), and (4) above.

df) Examination. The tapicantgn pas._ sn exadenstinon designe Strate.
sufficient knowledge, proficiency, andeeein_elder Iaw to justify the representation of
special competence to the legal profession and the

currently certified by the Namonal Elder Law Foundat|on and meets all other requirements_Set
forth unde:rgbdivisions (a) through (e). shall be exempt from the examination. This exemptign
shall onlv be anvlicable with respect to anv_applicant meeting; the aforesaid requirements and
whose application is submitted within 2 vears from the effective date of these standards,
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RULE 6-20.4 ATION

To be digible for recertification, an applicant must meet the following reguirements:

Jete - Of contIﬂUOUS and substanud mvolve&n the fidd of dde law throughout the

period sSince the last date of certification. The demonstration of subgantiad involvement shdl be
made in accordance with the standards st forth in rule 6-20.3(b) and (¢).

(,b_)JlQm_mumg,LﬁgaJl Educatlon Anphcants must demonstrate the completlon of at

a_mmgg 125 hours of cont| nulnq legal educetlon but has etta ned more than 75 hours dur| ng such

period. successful passage of the written examination given by the board of legal specidization
and education to new apolicants shell satisfy the continuing |egal education requirements.

(c) Peer Reviewo Peal review ehall bewitpfucted ins t m n d jthrhd s s e t
forth in rule 6-20.3(d).
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10-3. STANDING COMMITTEE

RULE 10-3.1 GENERALLY

The stlanding committee shdl be gppointed by the court on advice of the board of
governors of The Florida Bar and shdl consst of 37 members, 18 of whom shdl be nonlawyers.
The board of governors is delegated the authority to gppoint a chair and at least 1 vice-chair of
the standing committee, both of whom may be nonlawyers. One-third of the members of the
gtanding committee shal congtitute a quorum. FifEmembersof thMng-committee sttt
serve staggered rerms Foraccompish this;, the intitiat torms shatt be Sta’ggmd asfottows:—2 .
B 5 mond l 25 ,:“::”.:.“ : 51”' : C;!: .:!B &
that;-aAll appointments to the standing committee shall be for a term of 3 years. No member shall
be appointed to more than 2 fyll consecutive terms.  The members of the standing committee shall
not be subject to remova by the court during their terms of office except for cause. Cause shdl
include unexcused failures to attend scheduled mesetings, the number of which shdl be st forth by
the standing committee in an attendance palicy.
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RULE 10-3.3 APPOINTMENT OF STAFF COUNSEL AND BAR COUNSEL

The board of governors shal employ 1 or more UPL gaff counsd and other necessary
employees, including invedtigators, to assst the standing committee to carry out its
responsibilities as prescribed esawhere in these rules. Ypremmmpproaimy 3o
litigatiomunder-these-rutes;tThe board of governors shalt may appoi nt bar counsd to prosecute
the cause before the referee.

40




10-4. CIRCUIT COMMITTEES
RULE 10-4.1 GENERALLY

(a) Appointment. Each circuit committee shdl be appointed by the court on advice of
the board of governors and shdl consst of not fewer than 3 members, a least one-third of whom

shdl be nonlawyers. Three members of the circuit committee or a mgority of the members,
whichever is less, shdl conditute a quorum. All_apoointees shal be residents of the circuit or
W@.& The terms of the members of circuit committees shal

at be for 1 year from the date of

il such time as thelr successors are gppointed and qualified.
Continuous service of a member shdl not exceed 3 years. A member shal not be reappointed for

a period of 3 years after the end of the member’s third term provided, however, the expiration of
the term of any member shdl not disqudify that member from conduding any investigations

pending before that member. Any member of a circuit committee may be removed from office by
the board of governors.

(b) Committee Chair. For each circuit committee there shdl be a chair desgnated by

the board of governors, and-a A vice-chair and secretary may be designated by the chair of each
circuit committee. The chair shal be a member of The Florida Bar.

(c) Duties. It shdl be the duty of each circuit committee to investigate, with dispaich, all
reports of unlicensed practice of law and to make prompt written report of its investigation and
findings to UPL staff counsd and-the-standing-committee. In addition, the duties of the circuit
committee shdl include, but not be limited to:

(1) closing cases not deemed by the circuit committee to warrant further action by The
Florida Bar;

(2) closing cases proposed to be resolved by cease and desst affidavit; and

(3) forwarding to UPL daff counsd recommendations for litigation to be reviewed by the
danding committee.

(d) Circuit Committee Meetings. Circuit committees should meet a regularly
scheduled times, not less frequently than quarterly each year. Either the chair or vice chair may
cal specid meetings. Circuit committees should meet a least monthly during any period when
the committee has 1 or more pending cases assgned for investigation and report. The time, date

and place of regular monthly meetings should be set in advance by agreement between each
committee and UPL taff counsd.
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10-5. COMPLAINT PROCESSING
AND INITIAL INVESTIGATORY PROCEDURES

RULE 10-5.1 COMPLAINT PROCESSING

(@) Complaints. All complaints dleging unlicensed practice of law, except those initiated
by The Horida Bar, shdl be in writing and signed by the complainant. The complaint shal contain
a datement providing that:

Under pendties of perjury, | declare that | have read the foregoing document and that to
the best of my knowledge and belief the facts stated in it are true.

(b) Review by UPL Staff Counsd. UPL daff counsd shdl review the complaint and
determine whether the dleged conduct, if proven, would congtitute a violaion of the prohibition
agang engaging in the unlicensed practice of law. UPL daff counsd may conduct a preiminary,
informa investigation to ad in this determination and, if necessary, may employ a Horida bar saff
investigator to ad in the prdiminary investigation. If UPL daff counsd determines that the facts,
if proven, would not condtitute a violation, UPL staff counsd may decline to pursue the
complaint. A decison by UPL daff counsel not to pursue a complaint shdl not preclude further
action or review under the Rules Regulating The FHorida Bar. The complainant shdl be notified
of a decison not to pursue a complaint and shdl be given the reasons therefor.

(c) Referral to Circuit Committee. P onilNNdccrdcs toporsoupiknt—

aUPEHitewittbe-opened-and-the-matter referred-to-the—appropriatecircuitcommittee-for
investigation UPL daff counsd may refer a UPL file to the appropriate circuit committee for
further invedtigation or action as authorized elsewhere in these rules,

(d) Closing by UPL Staff Counsd and Committee Chair. If UPL staff counsd and a
circuit committee chair concur in a finding that the case should be cosed without a finding of
unlicensed practice of law, the complaint may be closed on such finding without reference to the
circuit committee or sanding committee.

(e) Referral to UPL Staff Counsel for Opening. A complaint received by a circuit
committee or standing committee member directly from a complainant shall be reported to UPL
staff counsd for docketing and assignment of a case number. Should the circuit committee or
ganding committee member decide that the facts, if proven, would not conditute a violaion of
the unlicensed practice of law, the circuit committee or standing committee member shdl forward
this finding to UPL daff counsd dong with the complaint for notification to the complainant as
outlined aove. Formd investigation by a circuit committee may proceed after the matter has
been referred to UPL staff counsd for docketing.
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10-6. PROCEDURES FOR INVESTIGATION
RULE 10-6.1 HEARINGS

() Conduct of Proceedings. The proceedings of circuit committees and the standing
committee when hearings are held may be informd in nature and the committees shdl not be
bound by the rules of evidence.

(b) Taking Testimony. UPL_staff counsel, Fthe Standing committeg, each circuit
committee, and members thereof conducting investigations are empowered to take and have
transcribed the testimony and evidence of witnesses. If the testimony is recorded stenographicdly
or otherwise, the witness shdl be sworn by any person authorized by law to administer oaths.

(c) Rights and Responsibilities of Respondent. The respondent may be required to
gppear and to produce evidence as any other witness unless the respondent claims a privilege or
right properly available to the respondent under applicable federd or date law. The respondent
may be accompanied by counsd.

(d) Rights of Complaining Witness. The complaining witness is not a party to the
investigetive proceeding athough the complainant may be caled as a witness should the matter
come before a judge or areferee. The complainant may be granted the right to be present a any
circuit committee hearing when the respondent is present before the committee.  The complaining
witness shdl have no right to gpped the finding of the circuit committee.
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RULE 10-6.2 SUBPOENAS

(a) I'ssuance by Court. Upon receiving a written application of the chair of the standing
committee or of a circuit committee or | JPI , gaff counsd aleging facts indicating that a person or
entity is or may be practicing law without a license and that the issuance of a subpoena is
necessary for the investigation of such unlicensed practice, the clerk of the circuit court in which
the committee is located or the clerk of the Supreme Court of FHorida shal issue subpoenas in the
name, repectively, of the chief judge of the circuit or the chief justice for the attendance of any
person and production of books and records before destgnated counsdl or the investigating circuit
committee or any member thereof dcsrgzmtcd—xmch—apphcamn a the time and place within its

circuit designated by st Cirenit in_such application Such subpoenas shall
be returnable to the ci rcun court of the res dence or place of business of the person subpoenaed.

A like subpoena shdl issue upon gpplication by any person or entity under investigation.

(b) Failure to Comply. Failure to comply with any subpoena shal conditute a contempt
of court and may be punished by the Supreme Court of Forida or by the circuit court of the
circuit to which the subpoena is returnable or where the contemnor may be found. The drcuit
court to which the subpoena is returnable shal have power to enter such orders as may be
necessary for the enforcement of the subpoena
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RULE 10-7.2 PROCEEDINGS FOR INDIRECT CRIMINAL CONTEMPT

(a) Petitions for Indirect Criminal Contempt. Nothing set forth herein shdl be
condrued to prohibit or limit the right of the court to issue a permanent injunction in lieu of or in
addition to any punishment imposed for an indirect crimina contempt,

(1) Upon receiving a sworn petition of the presdent of The Florida Bar, or the chair of
the standing committee, dleging facts indicating that a person, firm, or corporation is or may be
unlawfully practicing law, and containing a prayer for a contempt citation, the court may issue an
order directed to the respondent, stating the essential alegations charged and requiring the
respondent to appear before a referee gppointed by the court to show cause why the respondent
should not be held in contempt of this court for the unlicensed practice of law. The referee shdl
be a circuit judge of the state of Florida.  The order shdl specify the time and place of the hearing,
and a reasonable time shal be dlowed for preparation of the defense after service of the order on
the respondent.

(2) The respondent, persondly or by counsd, may move to dismiss the order to show
cause, move for a statement of particulars, or answer such order by way of explanation or
defense. All motions and the answer shdl be in writing. A respondent’s omisson to file motions
or answer shal not be deemed as an admission of guilt of the contempt charged.

(b) Indigency of Respondent. Any respondent who is determined to be indigent by the
referee shdl be entitled to the appointment of counsd. In proceedings for the determination of
indigency the referee shal determine whether any of the following facts exist, and the existence of
any such fact shdl create a presumption that the respondent is not indigent:

(1) if the respondent has been released on bail in the amount of $5,000 or more;

(2) if the respondent has no dependents and has gross income that exceeds $100 per week
(the income limit shall be increased by $20 per week for each of the first two dependents of the
respondent and by $10 per week for each dependent beyond the first two); or

(3) if the respondent owns cash in excess of $SO0.

In determining indigency, the court shal aso congder: the probable expense and burden
of defending the case; the ownership of, or equity in, any tangible or intangible persond property
or red property, or the expectancy of an interest in any such property by the respondent; and the
amount of debts owed by the respondent or debts that might be incurred by the respondent
because of family illness or other family misfortunes.

(c) Proceedings Before the Referee. Proceedings before the referee shdl be in
accordance with the following:
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(1) Venue for the hearing before the referee shdl be in the county where the respondent
resdes or where the aleged offense was committed, whichever shdl be designated by the court.

(2) The court or referee may issue an order of arrest of the respondent if the court or
referee has reason to believe the respondent will not appear in response to the order to show
cause. The respondent shal be admitted to ball in the manner provided by law in crimina cases,

(3) The respondent shdl be arraigned at the time of the hearing before the referee, or
prior thereto upon request. A hearing to determine the guilt or innocence of the respondent shall
folow a plea of not guilty. The respondent is entitled to be represented by counsd, have
compulsory process for the attendance of witnesses, and confront witnesses againgt the
respondent. The respondent may testify in the respondent’s own defense. No respondent may be
compdled to testify. A presumption of innocence shal be accorded the respondent. The FHorida

Bar, which shdl act as prosecuting authority, must prove guilt of the respondent beyond a
reasonable doulbt,

(4) The referee shah hear dl issues of law and fact and dl evidence and testimony
presented shal be transcribed.

(5) At the concluson of the hearing, the referee shal sign and enter of record a judgment
of guilty or not guilty. There should be induded in a judgment of guilty a recitd of the facts
condtituting the contempt of which the respondent has been found and adjudicated guilty, and the

cost of prosecution, including investigative cods shall be included and entered in the judgment_
rendered against the resnondent

(6) Prior to the pronouncement of a recommended sentence upon a judgment of guilty,
the referee shal inform the respondent of the accusation and judgment and afford the opportunity
to present evidence of mitigating circumstances. The recommended sentence shal be pronounced
in open court and in the presence of the respondent,

(d) Review by the Supreme Court of Florida. The judgment and recommended
sentence, upon a finding of “guilty,” together with the entire record of proceedings shdl then be
forwarded to this court for approva, modification, or rgection based upon the law. The
respondent may file objections, together with a supporting brief, to the referee’s judgment and
recommended sentence within 30 days of the date of filing with the court of the referee's
judgment, recommended sentence, and record of proceedings. The Florida Bar may file a
responsive brief within 10 days after service of respondent’s brief.  The respondent may file a reply
brief within 5 days after service of The Florida Bar's responsive brief.

(e) Fine or Punishment. The punishment for an indirect crimind contempt under this
chapter shdl be by fine, not to exceed $500.00, imprisonment of up to 5 months, or both.

() Costs. The gourt may also award costs.
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1 0-8. CONFIDENTIALITY
RULE 10-8.1 FILES

(@) Files Are Property of Bar. All maters, induding files, prdiminary investigation
reports, interoffice memoranda, records of investigations, and the records in trids and other
proceedings under these rules, except those unlicensed practice of law matters conducted in
county or circuit courts, are property of The Florida Bar. All of those métters shdl be
confidentiad and shdl not be disclosed except as provided in these rules. When disclosure is
permitted under these rules, it shdl be limited to information concerning the status of the
proceedings and any information that is part of the UPL record as defined in these rules.

(b) UPL Record. The UPL record shal consst of the record before a circuit committee,
the record before a referee, the record before the Supreme Court of Florida, and any reports,
correspondence, papers, and recordings and transcripts of hearings furnished to, served on, or
received from the respondent or the complainant, The record before the circuit committee shall
consst of al reports, correspondence, papers, and recordings furnished to or received from the
respondent and the transcript of circuit committee meetings or hearings, if the proceedings were
attended by a court reporter; provided, however, that the committee may retire into private
session to debate the issues involved and to reach a decision as to the action to be taken.  The
record before a referee and the record before the Supreme Court of Forida shall include al items
properly filed in the cause including pleadings, transcripts of testimony, exhibits in evidence, and
the report of the referee.

(c) Limitations on Disclosure. Any materia provided to or promulgated by The FHorida
Bar that is confidential under gpplicable law shal remain confidentia and shdl not be disclosed
except as authorized by the applicable law. If this type of materid is made a part of the UPL
record, that portion of the UPL record may be sealed by the circuit committee chair, the referee,
or the court.

(d) Disclosure of Information. Unless otherwise ordered by this court or the referee in
proceedings under this rule, nothing in these rules shdl prohibit the complainant, respondent, or
any witness from disclosing the existence of proceedings under these rules or from disclosing any
documents or correspondence served on or provided to those persons.

(e) Response to Inquiry. Representatives of The Florida Bar, authorized by the board of
governors, shdl reply to inquiries regarding a pending or closed unlicensed practice of law
investigation as follows

(1) Cases Opened Prior To November 1, 1992. Cases opened prior to November 1,
1992, shdl remain confidentid.

(2) Cases Opened On or After November 1, 1992. In any case opened on or after
November 1, 1992, the fact that an unlicensed practice of law invedtigation is pending and the
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datus of the invedtigation shal be public information; however, the UPL record shal reman
confidential except as provided in rule 10-8.1 (e)(4).

(3) Recommendations of Circuit Committee. The recommendation of the circuit
committee as to the digpostion of an investigation opened on or after November 1, 1992, shdl be
public information; however, the UPL record shal reman confidentid except as provided in rule
1081 (e)(4).

(4) Find Action by Circuit Committee, Standing Committee, and UPL Staff Counsdl.
The find action of-thestandme-emmamittee On investigations opened on or after November 1,

1992, shal be public information. Once-therecommendationts-accepted;tThe UPL record in
cases opened on or after November 1, 1992, that are closed by the circuit committee, the standing

committee, or UPL dtaff counsdl as provided elsawhere in these rules, cases where a cease and
desst affidavit has been accepted, and cases where a litigation recommendation has been
approved shdl be public information and may be provided upon specific inquiry except that
information that remains confidential under rule 10-8.1(c). The Florida Bar may charge a
reasonable fee for identification of and photocopying the documents,

(f) Production of UPL Records Pursuant to Subpoena. The Florida Bar, pursuant to a

vaid subpoena issued by a regulatory agency, may provide any documents that are a portion of
the UPL record even if otherwise deemed confidentid under these rules. The Horida Bar may

charge a reasonable fee for identification of and photocopying the documents.

(g) Notice to Judges. Any judge of a court of record may be advised as to the status of a
confidentiad unlicensed practice of law case and may be provided with a copy of the UPL record.
The judge shdl mantain the confidentidity of the matter.

(h) Response to False or Mideading Statements. If public satements that are fdse and
mideading are made about any UPL case, The Horida Bar may make any disclosure necessary to
correct such fase or mideading statements,

(i) Providing Otherwise Confidential Material. Nothing contained herein shal

prohibit The Horida Bar from providing otherwise confidentid materiad as provided in rule 10-
3.2().
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RULE 18-1.4 SUPERVISION AND LIMITATIONS

() Supervison by Attorney. An authorized legd assstance attorney must perform dl
activities authorized by this chapter under the supervison of a supervisng atorney.

(b) Representation of Bar Membership Status. Authorized legd assstance attorneys
permitted to perform services under this chapter are not, and shal not represent themsalves to be,
members in good standing of The Forida Bar licensed to practice law in this Sate.

(c) Range of Legal Issues for Which Representation is Permitted. An authorized

legal assistance attorney may appear in court on behaf of activeduty-miliiomeessssret
authorized legal assstance clients provided the appearance is made concerning a civil matter

limited to 1 of the following actions:
(1) dl landiord/itenant disputes under gpplicable statutory law;
(2 dl actions in amdl cams court;

(3) domedtic relations matters limited solely to name changes, adoptions, paternity, child
custody modification, or child/spousal support enforcement;

(4) routine or dtatutory probate matters limited soldy to summary administration under
goplicable datutory law;

(5) dl actions under the Forida Consumer Collection Practices Act; and

(6) dl actions under the Horida Motor Vehicle Repair Act.

49




RULE 18-1.5 CERTIFICATION

Permission for an authorized legd assgtance attorney to perform services under this

chapter shdl become effective upon filing with and approva by the clerk of the Supreme Court of
Florida of

(@ a letter from the commanding officer of the gpproved legd assstance office dating
that the authorized legad assstance atorney is currently assigned with that legd assstance office
and that an attorney employed by or participating as a volunteer with that lega assstance office
will assume the duties of the supervising atorney required hereunder;

(b) a cetificate from the highest court or agency in the State, territory, or digtrict in which
the authorized legd assstance atorney is licensed to practice law certifying that the authorized
Iegd assgance attorney is a member in good standing and has a clear disciplinary record as

and advisng of any pending complaints and/or invedigations
involving the aJthorlzed legal assstance attorney; and

(c) a sworn statement by the authorized legal assstance atorney that the attorney:

(1) hes read and is familiar with chapter 4 of the Rules Regulaing The Florida Bar as
adopted by the Supreme Court of Florida and will abide by the provisions thereof;

(2) has completed The Forida Bar Young Lawyers Divison Bridge-the-Gap Seminar
(Badc Skills Course Requirement); and

(3) submits to the jurisdiction of the Supreme Court of Forida for disciplinary purposes,

as defined by chapter 3 and rule 1 8- 1.7 of the Rules Regulating The Florida Bar, and authorizes
the practitioner’s home date to be advised of any disciplinary action taken in FHorida
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RULE 18-1.6 WITHDRAWAL OR TERMINATION OF CERTIFICATION

(a) Cessation of Permission to Perform Services. Permisson to perform services under
this chepter shdl cease immediatdly upon the earlier of the following events

(1) the commanding officer of the approved legd assgtance office filing a notice with the
clerk of the Supreme Court of FHorida sating that the authorized legd assstance attorney has
ceased to be associated with the legal assistance office, which notice must be filed within 30 days
after such association has ceased; or

(2) the filing with the clerk of the Supreme Court of FHorida of a notice by the Supreme
Court of Horida, in its discretion, at any time, sating that permisson to perform services under
this chapter has been revoked. A copy of such naotice shdl be mailed by the clerk of the Supreme
Court of Horida to the authorized legd assstance atorney involved and to the approved legd
assigtance office to which the attorney had been certified. The &certified legd assstance
attorney shdl have 15 days upon receipt of notice to request reinstatement for good cause.

(b) Notice of Withdrawal of Certification. If an authorized legd assistance attorney’s
certification is withdrawn for any reason, the supervisng atorney shal immediatdy file a notice
of such action in the officid file of each matter pending before any court or tribund in which the
authorized lega assstance attorney was involved.
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RULE 18- 1.7 DISCIPLINE

(@ Contempt; Withdrawal of Certification. In addition to any appropriate
proceedings and discipline that may be imposed by the Supreme Court of Florida under chapter 3
of the Rules Regulating The Horida Bar, the authorized legd assgtance atorney shdl be subject
to the following disciplinary messures:

(1) the presiding judge or hearing officer for any maiter in which the authorized legd
assgtance attorney has participated may hold the authorized legd assstance attorney in civil

contempt for any failure to abide by such tribuna’s order, in the same manner as any other person
could be held in civil contempt; and

(2) the Supreme Court of Florida or the approved_authorized legd assistance attorney
may, a& any time, with or without cause, withdraw certification hereunder.

(b) Notice to Home State of Disciplinary Action. The Horida Bar shdl notify the
gopropriate authority in the authorized legd assstance atorney’s home date of any disciplinary
action taken againg the authorized lega assstance attorney.
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