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case and facts contained in Hldwn's brief, and relies instead on
the followng facts, in addition to such facts as are discussed in
connection with specific clains contained in Hildmn's brief.?

This case returns to this Court after Hldwin s sentence of
death was set aside in 1995. Hldwn v. Dugger, 654 So. 2d 107
(Fla. 1995). To place the resentencing proceeding in perspective,
the State relies upon the follow ng facts as found by this Court on
Hldwn s initial direct appeal:

Appel I ant was arrested after cashing a check purportedly

witten to hi m by one Vronzettie Cox, a

forty-two-year-ol d woman whose body had been found in t he

trunk of her car, which was hidden in dense woods in

Her nando County. Death was due to strangul ation; she

al so had been raped. Evi dence indicated she had been
killed in a different locale from where her body was

f ound. Her purse, from which sone contents had been
removed, was found in dense woods, directly on I|ine
between her car and appellant's house. A pair of

senen-encrusted wonen' s under pants was found on a | aundry
bag in her car, as was a sweat-stained wash rag.
Anal ysi s showed t he senen and sweat canme fromnonsecr et or
(i.e., one who does not secrete blood into other bodily
fluids). Appel lant, a white male, was found to be a
nonsecretor; there was testinony that white nale
nonsecretors make up el even percent of the popul ation.

The victimhad been m ssing for four days when her body
was found. The man she lived with, one Haverty, said she
had |eft their home to wash clothes at a coin |aundry.
To do so, she had to pass a convenience store.
Appel l ant's presence in the area of the store on the date
of her di sappearance had cone about this way: He and two
wonen had gone to a drive-in novie, where they had spent
all their noney. Returning honme early in the norning,
their car ran out of gas. A search of the roadside
yi el ded pop bottles, which they redeened for cash and

1

The citation form“R’ refers to the clerk’s record and the citation
form*“TR refers to the transcript of testinony.
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bought sone gasoline. However, they still could not
start the car. After spending the night in the car,
appellant set off on foot at 9 am toward the
conveni ence store near the coin laundry. He had no noney
when he left, but when he returned about an hour and a
hal f | ater, he had noney and a radio. Later that day, he
cashed a check (which he later admtted forging) witten
to himon Ms. Cox's account. The teller who cashed the
check renenbered appellant cashing it and recall ed that
he was driving a car simlar to the victims.

The check led police to appellant. After arresting him
t he police searched his house, where they found the radio
and a ring, both of which had belonged to the victim
Appel | ant gave several explanations for this evidence and
several accounts of the killing, but at trial testified
that he had been with Haverty and the victimwhile they
were having an argunent, and that when Haverty began
beati ng and choking her, he left. He said he stole the
checkbook, the ring, and the radi o. Haverty had an ali bi
for the time of the murder and was found to be a
secretor.

Appel I ant nmade two pretrial statenents that are pertinent

her e. One was a confession nmade to a cell mte. The

other was a statenent nmade to a police officer to the

effect that Ms. Cox's killer had a tattoo on his back

Haverty had no such tattoo, but appellant did.
Hldwin v. State, 531 So. 2d 124, 125-6 (Fla. 1988).

As to the evidence at the resentencing proceeding, the State
relies on the follow ng facts.

Tony Whodall testified that, on Septenber 13, 1985, he was in
a wooded area of Hernando County near a |l ake. (TR421-22). He saw a
1982 autonpbile that was stuck in a nuddy area? (TR423). A bad

odor was comng fromthe car, and many flies were in the vicinity.

ld. M. Wodall contacted the Hernando County Sheriff’'s Ofice.

2
At the tinme of the nurder, the vehicle was al nbst new.
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(TR424) .

David Lee, of the Hernando County Sheriff’'s Ofice, was the
first law enforcenent officer on the scene. (TR425; 427). He net
M. Wodall at the scene, and, during the course of investigating
t he abandoned vehicle, renoved the back seat in an effort to | ook
into the trunk. (TR427; 430). Wien he did so, he saw what appeared
to be a human leg -- Deputy Lee secured the scene and called for
detectives to respond. (TR431).

At the time of the discovery of the vehicle, Robert Haygood
was a detective with the Hernando County Sheriff’'s O fice. (TR432-
33). He was dispatched to the |l ocation where the vehicle had been
found -- when he arrived he suspected that the odor that he snelled
was that of a human body. (TR435). Detective Haygood suspected a
suspi ci ous death because a T-shirt was w apped tightly around the
victims neck and tied in a knot. (TR455). The victi mwas wearing
no clothing when discovered, and the position of the |igature
around the victim s neck was consistent with strangul ati on. ( TR456-
7).

Dr. Thomas Techman was an Associ ate Medi cal Exam ner for the
Fifth Grcuit in 1985. (TR466-67). Dr. Techman, who has been a
forensi c pathol ogi st for over 20 years, was accepted as an expert
w t hout objection. (TR468; 470). He perforned an autopsy on the
victimin this case on Septenber 14, 1985. (TR471). The victimwas
a white female, 5 feet, 6 inches tall, wei ghing 88 pounds. Her body
exhi bited marked deconposition. (TR472). Dr. Techman observed
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henmorrhaging in the victinms neck and upper thoracic region, and
found that the victims hyoid bone had been fractured. (TR475).
Fracture of the hyoid bone is sonetinmes observed in strangul ation
deaths, and, in this case, was consistent with the application of
pressure by the shirt found around the victims neck. (TR475). The
victimdied as aresult of strangulation. (TR476). It takes several
m nutes for death to occur as a result of strangulation, and, in a
case such as this one where a wide ligature is used, |oss of
consci ousness and death take place nore slowy than in a case where
a narrow |ligature (or garrotte) is used. (TR476-77). The victimin
this case would not have |ost consciousness for several m nutes.
(TR487). Death by strangulation is a frightening and terrifying
process for the victim (TR478).

In nost cases of strangulation, death actually occurs as a
result of the bl ood supply to the brain being cut off. (TR482). The
mechani sm of injury typically does not involve collapsing the
trachea (w ndpi pe). (TR482). Wen the hyoid bone is broken, as in
this case, that is indicative of a substantial anmount of traunma
being inflicted on the brain. (TR483).

Bernice Moore is the sister of the victim (TR489-90). She
filed a mssing person’s report on Septenber 12, 1985, after the
victim failed to return honme as expected. (TR491). M. Moore
identified a radio, a ring, and a purse that were the property of
her sister. (TR493-95). WIliam Haverty, who was the victins
boyfriend, also identified the ring and radio, in addition to
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identifying the victims car. (TR499-500).

Lois Black is enployed by the State of Florida Departnent of
Corrections Probation and Parole Services. (TR505). She was
enpl oyed by that agency in 1985, and, at that tinme, was assigned to
supervise Hldwin. (TR506). Hldwin was on parole status at that
time, having been incarcerated in New York. (TR507). The State of
Florida accepted H ldwin's supervision fromthe State of New York
on May 27, 1985. (TR507).

Rebecca Harrington acconpani ed her grandnother to the First
Savi ngs Bank of Florida at Northcliffe and Hi ghway 19 on Sept enber
9, 1985. (TR514-15). Wile she was in the bank, she saw Hi | dw n go
through the drive-through teller Jlane driving the wvictins
aut onobi l e. (TR515-17).

Former Hernando County Sheriff’'s Ofice detective Danny
Spencer assisted in serving a search warrant at Hldwn's
residence. (TR522-23). During the course of that search, Detective
Spencer located the victims purse in the wooded area behind
Hi | dwi n” s house. (TR528). Hernando County Sheriff’s Deputies Royce
Decker and Ral ph Decker testified about their involvenent in a
search of Hildwn's residence. (TR556-58; 575-77). Both officers
identified the victim s ring and radi o, which were recovered during
that search. (TR558; 577). Ral ph Decker also testified that H ldw n

confessed to himthat he had forged the check drawn on Ms. Cox’s



account. (TR578-79).°3

Walter Rice was the chief bailiff during HIldwin s capital
trial. (TR533). He identified the judgnment of conviction for that
of fense, and identified Hldwi n as the person convicted. (TR534).
The docunent establishing that conviction was admtted w thout
obj ection. (TR536).

Alisa Kiker was a bank teller at the First Savings Bank of
Florida in Spring H Il on Septenber 9, 1985. (TR539-40). She
identified a check drawn on the victinms account which was cashed
by Hi | dwi n between 12: 30 and 1: 00 P.M on that day. (TR543-45). She
identified HIldwin as the person who cashed that check, and
identified his driver’'s |icense, which he provided for
identification. (TR545-46).

Hel en Lucash was Hldwn's girlfriend in Septenber of 1985.
(TR561-2). On the evening of Septenmber 8, 1985, she and H ldw n
attended a drive-in novie with another couple. (TR563-4). The group
went to the novie in Hldwn's car. (TR564). After the novie was
over, Hildw n dropped off the other mal e menber of the group, and,
between 11:30 P.M and mdnight, ran out of gas in front of the
Lone Star Bar. (TR564). Hildwin collected soda bottles, intending

to exchange themfor cash to purchase gasoline, and, fortuitously,

3
Hldwn had initially clainmed that the check was a l oan to himfrom
the victim (R578). Hildwin also told Ral ph Decker that the victim
had | oaned her radio to him because his car radio was broken and
that he had found the ring in the garbage. (TR579-81). Hldwin' s
car radi o was working properly. (TR582).
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was able to get aride to a nearby store with a friend who happened
by. (TR565). Later, Hldwin returned and tried, unsuccessfully, to
get his car running. (TR566). M. Lucash fell asleep in the car,
and, when she woke up around 9:00 A M, H |ldw n was gone. (TR566).
She did not know when Hldwin left, but did testify that he
returned between 9:30 and 10: 00 A M (TR567). Hildwi n came fromthe
direction of his house, and had cleaned up and eaten before
returning. (TR567-8). Hldw n also had noney. (TR568). Ms. Lucash
identified the victims ring as the one that H | dwi n showed her and
clainmed to have found in the garbage. (TR571).

| nvesti gator Robert Brenzel of the New York State Police
identified H ldw n as the individual who was convicted i n New York
for the separate of fenses of rape and attenpted sodony. (TR585-93).
Royce Decker was accepted as an expert in fingerprint conparison,
and testified that fingerprints taken fromH Ildwin followng his
first-degree nurder conviction were an exact match wth the
fingerprints taken from Hldwn followwng his two New York
convictions. (TR597-602).

During his case in chief, HIldw n presented the testinony of
a nunber of wtnesses. The State relies upon the follow ng
statenent of facts with regard to that evidence. Violet and Henry
Hoyt testified about their interaction with Hldw n when he was
quite young. (TR618-26). They cared for Hldwin for six to eight
mont hs when he was about 13 years old. (TR619-20). Ms. Hoyt
described Hldwmn as a polite, obedient child, and M. Hoyt
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described himas “very nice.” (TR620; 625-6).

Cara MGIl, who is Hldwn s half-sister (TR629; 631),
testified about Hldwn's early life, and the death of his nother
when he was two years old. (TR631).% Ms. McG Il noved out of her
fat her’ s house about two years after the death of H | dw n’ s not her,
when t he def endant was four years old. (TR654).° Ms. McG Il had no
contact wwth Hildwin from1975 to 1985, and has no direct know edge
about his circunmstances during that period of tinme. (TR655).

Patricia Hildwin is the defendant’s wife. (TR676).° She has
known Hi Il dwi n since | ate 1971/ early 1972, and used to baby-sit him
(TR664). Ms. Hildwn had no know edge about H Idwi n engaging in
drug use (TR683), and stated that she never saw him*®“drink nuch.”
(TR672). She described Hldwin' s early |life, and further testified
that she never saw him as having a quick tenper or engaging in
anyt hing that could be described as bizarre behavior. (TR683-4).

John Hldwinis the defendant’s hal f-brother. (TR686). He | ast
saw the defendant in 1971. (TR686). He described Hldwn' s early
chi |l dhood (TR687-98), but has not lived in the sane household with
t he def endant since 1962, when the def endant was two or three years

old. (TR698-99). Fromthe tine that the defendant was two or three

4

Ms. MGIIl is 12 years older that H ldw n. (TR653).

5
Ms. MGIl's nother is also HIldwin's nother. (TR653).
6

Hldwmn was in prison in New York when he and Patricia marri ed.
(TR675-6) .



years old until the tine that he noved to Florida in 1972, John
Hldwn saw his half-brother only a limted nunber of tines.
(TR699). John Hldwin did not hear fromthe defendant at all from
1971 until after the Septenber 1985 nurder of Ms. Cox. (TR699-700).

Dr. M chael Maher, a psychiatrist who exam ned H Il dw n at the
instance of the defense, testified that Hldwin suffers from
“diffuse brain dysfunction.” (TR716-21). Dr. Maher first saw
H | dwin on June 5, 1991, five-and-one-half years after the nurder.
(TR755). He testified about the results of that evaluation in
February of 1992, and did not see Hldwi n again until June of 1996.
(TR755). He prepared no witten report of any of his eval uations.
(TR756). Dr. Maher observed nothing in HIldwn s denmeanor or
behavi or that was inappropriate given his circunstances. (TR756).
None of the docunents generated as a result of Hldwn' s earlier
mental state eval uations nentions (or even alludes to) any sort of
brai n damage or psychosis. (TR758-764). An evaluation of Hldw n
in 1979 diagnosed him as Anti-social Personality D sordered.
(TR764) . In a report prepared in 1984, prepatory to Hldwn's
rel ease from prison in New York, the evaluators concluded that
H | dwi n had nade a “good response to therapy.” (TR765). Dr. Mher
has testified in nore than a dozen capital sentencing proceedi ngs,
al ways on behalf of the defendant. (TR773).

Dr. Robert Berland is a forensic psychol ogist who also
evaluated Hldwn at the request of the defense. (TR784-5). Dr.
Berland opined that Hldwin has “brain injury”, but he cannot
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determ ne the degree to which it “is or isn't diffuse.” (TR346).
During the course of his “evaluation”, Dr. Berland spoke to no one
who had contact with Hldwn after 1979. (TR855). Dr. Berl and had
“no idea” if there was any connection at all between his nenta
state di agnosis and the nurder of Ms. Cox. (TR855). Dr. Berl and had
no opinion as to the extent and severity of Hldwin s “nenta
illness” at the tinme of the nurder, and was unable to say whet her
the “nmental disturbance” was “extrene” at the tinme of the nurder.
(TR857) .

After due deliberation, the jury recomrended that H | dw n be
sentenced to death by a vote of 8-4. (R965). Judge Tonbrink
foll owed that recommendation, finding that the four aggravating
ci rcunst ances’ out wei ghed the mtigation.® (R464 et seq). The record

was certified as conplete and transmtted on April 4, 1997. (R515).

7

(1) The capital felony was commtted by a person under sentence of
i npri sonment or placed on conmunity control; (2) the defendant was
previously convicted of another felony involving the threat of
violence to the person; (3) the crime was commtted for pecuniary
gain; and (4) the capital felony was especially heinous, atrocious
and cruel .

8

The sentencing court found the followng mtigating circunstances:
(1) the capital felony was commtted while the defendant was under
the influence of extrenme nental or enotional disturbance; and (2)
the capacity of the defendant to appreciate the crimnality of his
conduct or to conform his conduct to the requirenents of |aw was
substantially inpaired. The Court found five non-staturory
mtigators: (1) history of childhood abuse, including sexual abuse
by his father; (2) history of drug or substance abuse; (3) organic

brain damage; (4) ability to do well in a structured environnent;
and (5) his type of nental illness is readily treatable in a prison
setting.
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SUMVARY OF THE ARGUMENT

Hldwmn s claim that the “commtted for pecuniary gain”
aggravating circunstance was inproperly found to exist by the
sentencing court is not a basis for relief. Hildw n conceded the
exi stence of this aggravating circunstance during the resentencing
proceedi ng, and cannot now conplain that the aggravator does not
apply. Moreover, even assunm ng that the chall enge to the exi stence
of the pecuniary gain aggravating circunstance is properly before
this Court, the evidence at trial established the existence of this
aggravat or beyond a reasonabl e doubt.

Hldwn also argues that the heinous, atrocious, or cruel
aggravating circunstance was inproperly found. This claim is
wi thout nerit because the evidence established, under settled
Florida law, that this aggravating circunstance is present. The
lawis well-settled that strangul ation nurders are virtually per se
hei nous, atrocious, or cruel. Further, the evidence established
that a significant amount of trauma was inflicted upon the victim
and that it would have taken several mnutes for her to die as a
result of the strangul ation.

Hldwn s claimthat the “prior violent felony” and the “under
sentence of i nprisonnent” aggravating ci rcunstances were i nproperly
doubled is not a basis for relief for two reasons. This claimis
procedurally barred because it was not preserved for appellate

review by a contenporaneous objection. Moreover, this claimis
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forecl osed by binding precedent.

Hldwin s claimthat death is not a proportionate sentence is
based upon the false premse that only one (or two) aggravating
circunstances apply. The four aggravating circunstances outwei gh
the mtigation presented at the resentenci ng proceedi ng, and death
is clearly the appropriate sentence. The sentencing court’s
findings are supported by conpetent, substantial evidence, and
shoul d not be di sturbed.

Hldwin s claimthat it was error to allow the reading of the
prior testinony of an unavailable witness is not preserved by a
proper specific objection, and, even had it been preserved, it
woul d not provide a basis for reversal. The state established the
predi cate for adm ssion of fornmer testinony under the Evidence
Code, and Hldwn's claimto the contrary is forecl osed by settled
I aw.

ARGUVMENT

| . THE SENTENCI NG COURT PROPERLY FOUND
THAT THE MURDER WAS COW TTED FOR PECUNI ARY GAI N

On pages 10-11 of his brief, Hldwn argues that the tria
court erred in finding the “commtted for pecuniary gain”
aggravating circunstance. This claimis not a basis for relief for
two reasons: first, HIldwin conceded the existence of the
aggravat or at the resentenci ng proceedi ng, and cannot now conpl ain
that the aggravator does not apply. Second, assuming Hldwin s

claimthat this aggravator does not apply is properly before this
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Court, the evidence at trial established the existence of the
pecuni ary gai n aggravator beyond a reasonabl e doubt.

During closing argunent at the resentencing proceedings,
Hldwn s attorney conceded the existence of three of the four
aggravators argued by the State (and ultimately found by the
sentencing Court). Specifically, counsel stated:

We are not going to say that the State has not

proven three of the aggravators. You can’'t

stand up here and say those verdicts don’t

exi st. They do. There were two crines agai nst

wonen. W can’t say that he was not on parole

at the tine. We cannot ignore the fact that he

consented to a search of his house wherein

sone of this property was found.
(TR924-925). The only aggravating circunstance that was not
conceded was the heinous, atrocious, or cruel aggravator, which
counsel described as “their [the State’s] nost inportant factor.”
(TR926-929). Counsel went on to argue that, w thout the hei nousness
factor, “they’'re left wth him being on parole for these crines,
pecuni ary gain, and whether or not he -- and the charges that he
had agai nst those other ladies.” (TR928-929).° U timtely, counsel
stated, as to the aggravating factors, “at this point | would say
there are only three, not four. They didn’'t prove H A C” (TR930).

It makes no sense to suggest, as H ldw n does, that he may admt

t he exi stence of three aggravating circunstances, and nevert hel ess

9

The focus of counsel’s closing argunment was that, wthout the
hei nousness factor, the three unchall enged aggravators did not
justify a sentence of death. See, TR930.
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argue on appeal that those aggravators shoul d not have been applied
to him That result is contrary to any rational view, and should
not be accepted by this Court. Hldwin is bound by his adm ssion,
and cannot now argue that the trial court commtted error when it
applied the pecuniary gain aggravator. By concedi ng the existence
of the pecuniary gain aggravator, H|ldw n wai ved appellate review
of the application of that aggravator. That is a procedural bar,
and this Court should deny relief on that basis. See, GQudinas v.
State, 693 So. 2d 953 (Fla. 1997); Cole v. State, No. 87,337 (Fla.,
Sept. 18, 1997); Steinhorst v. State, 636 So. 2d 33 (Fla. 1994).

Even if this claimwas not procedurally barred, it would not
supply a basis for reversal of Hldwin' s sentence because this
claimis meritless. In finding that the nurder had been conmtted
for pecuniary gain, the sentencing court nmde the follow ng
findings of fact:

Thi s aggravator was originally conceded by t he defense at

the cl osing argunent in the resentenci ng proceedi ng, but

was |ater contested by the defense in their sentencing

menor andumand at the resentence hearing. This Court wil|l

consider, for purposes of discussion, that the Defense

does not concede this issue, based on their nmenorandum

and on their argunents presented at the subsequent

heari ng.

The testinmony in this case clearly shows that the

def endant was seen shortly after the tinme of the murder

driving the victim s vehicl e through a bank drive-through

facility, and that the defendant cashed a seventy-five

dol l ar ($75.00) check of the victim after having forged

her name. The testinony further shows that a distinctive

pearl ring and a radio fromthe victim (Vronzettie Cox)

were found in the defendant’s bedroom shortly after the
time of the nurder. Additionally, a purse belonging to

14



Ms. Cox was found near the defendant’s hone, where it had
been partially hidden under |eaves and branches in the
nearby woods. The evidence also showed that the
defendant’s car had run out of gas, and he had been
stranded at the scene of the breakdown w thout even
enough noney to put gas in the vehicle. The evidence
denonstrated that the defendant |l eft the scene with a few
soda bottles in an attenpt to try to conme up with enough
nmoney to purchase gas for his vehicle. The evidence
i ndi cat ed that the def endant was gone t he bal ance of that
night and returned at approximately 9:00 A M the
fol | ow ng norni ng; and upon his return to the vehicle, he
was flush with cash

At the resentencing trial, Bernice More, the sister of
the victim testified and identified her sister’s ring
and her sister’s purse. Wl liamDavid Haggarity testified
at the resentencing trial and identified hinself as the
boyfriend of the victimat the tinme that she was first
reported m ssing. He further identifiedthrough testinony
the pearl ring and radio belonging to the victim that
were found in the defendant’s bedroom shortly after the
mur der. Rebecca Harrington testified and identified the
defendant as the person she saw driving the victims
vehicle shortly after the tine of the nurder. Danny R
Spencer, fornerly of the Hernando County Sheriff’s
Departnment, testified by witten deposition that he had
searched the area of the defendant’s residence shortly
after the victims nmurder and found the victins purse
near the defendant’s honme; and that the purse was hi dden
under sone |eaves and branches in the nearby woods.
Alisha Kirby, of First Savings Bank, testified at the
resentencing trial by witten deposition and identified
t he defendant as the person who had cashed the victims
check shortly after her nurder. She also identified the
defendant as the person driving the victims vehicle
shortly after the nurder. Lt. Royce Decker, Hernando
County Sheriff’s Departnent, who assisted with the search
of the Hldwin residence shortly after the nurder,
further identified the gold ring and portable radio as
those itens being taken from the defendant’s bedroom
after the nurder.

Colin G Locash [sic] testified at the resentencing
proceedi ng that she was the girlfriend of the defendant
at the tinme of the murder. She testified that on the way
back froma drive-in novie with Paul Hldw n the night
before the nurder, that the defendant’s car ran out of
gas on US. 19 by the Lone Star Bar. She further

15



testified that Paul Hldwin had no noney wth him and
hitched a ride on a notorcycle to the JP store on U.S. 19
carrying pop bottles to sell to get gasoline. She ended
up spending all night in the car while Paul H | dw n was
gone. Sonetinme the next norning (after daylight), she
awoke and def endant was not there, but he showed up after
light some tine later. At the tine the defendant
reappeared, he had cigarettes and noney, and gasoline to
get the car going. Later that evening the defendant
bought sone beer and shorts for hinself. Further, Mss
Locash testified that the defendant showed her a gold
ring wwth a pearl and said he found it in the garbage.
She identified the ring, the sane ring later found in the
defendant’s bedroom Ral ph Decker, formerly with the
Her nando County Sheriff’s Departnent (nowan i nvesti gator
with the public defender’s office), testified that he
participated in the search of the defendant’s hone. He
testified that during the search he found a ring and a
radio in the defendant’s bedroom and both were
identified during the court proceedings. He further
testified that the defendant made several inconsistent
and incrimnating statenents in regard to these itens.

The evi dence presented during the resentencing trial, in
regards to this aggravator, | eads to only one concl usi on.
That is, that the defendant’s primary notivation for the
murder was to obtain itens for pecuniary gain,
specifically noney necessary to get his car filled with
gas and running again, so that he could get his
girlfriend back to her honme. This Court finds, beyond and
to the exclusion of every reasonable doubt, that the
crime of nmurder commtted by the defendant on Vronzettie
Cox was comm tted for pecuniary gain. This aggravator has
been cl early denonstrated by the State and proved beyond
a reasonabl e doubt.

( R468- 70) .

Floridalawis settled that the “commtted for pecuniary gain”

aggravating circunstance is established when “the nurder

notivated, at |least in part,

or other financial gain.” Finney v. State, 660 So. 2d 674,

(Fl a.

was

by a desire to obtai n noney, property,

680

1995); see also, Jones v. State, 690 So. 2d 568, 570 (Fl a.
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1996); Henyard v. State, 689 So. 2d 239, 253 (Fla. 1996); Ferrel
v. State, 686 So. 2d 1324, 1330 (Fla. 1996); Allen v. State, 662
So. 2d 323, 330 (Fla. 1995); Ganble v. State, 659 So. 2d 242 (Fla.
1995); Larkins v. State, 655 So. 2d 95, 99 (Fla. 1995); Thonpson v.
State, 648 So. 2d 692, 695 (Fla. 1994); Cark v. State, 609 So. 2d
613, 515 (Fla. 1992); Scull v. State, 533 So. 2d 1137, 1142 (Fl a.
1988); Medina v. State, 466 So. 2d 1046, 1050 (Fla. 1985); Peek v.
State, 395 So. 2d 492, 499 (Fla. 1980). As the evidence discussed
in the sentencing order nmakes clear, the victimin this case was
killed for the express purpose of obtaining noney and property --
that is squarely within the settled application of this aggravating
ci rcunstance, and the trial court properly applied this aggravator
in this case.

Even if there was sonme evidence to support the defendant’s
theory (whatever it may be), the trial court was not required to
reject this aggravator because it is supported by conpetent,
substantial evidence. Lawence v. State, 691 So. 2d 1068, 1075
(Fla. 1997), citing, Larkins v. State, 655 So. 2d 95, 100 (Fl a.
1995). When the evidence is reviewed in the |ight nost favorable to
the prevailing theory, as it nmust be, Hldwin' s positionis wholly
inconsistent with the facts of this senseless nurder. See, e.g.
Wiornos v. State, 644 So. 2d 1012, 1019 (Fla. 1994). The pecuniary
gain aggravating circunstance applies under settled Florida |aw,

and the trial court should be affirnmed in all respects.
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sentencing court erroneously found that the nurder of Ms. Cox was

especi ally heinous, atrocious, or cruel. This claimis neritless

1. THE SENTENCI NG COURT PROPERLY FOUND
THE HEI NOUS, ATROCI QUS OR CRUEL
AGCGRAVATI NG Cl RCUMSTANCE

On pages 12-16 of his brief, HIldwn argues that

for the reasons set out bel ow

case,

In finding that the heinousness aggravator applied to this

the sentencing court nade the follow ng findings:

Evidence in this caseis that the victims body was found
with a wide band of |igature wapped around the neck of
her corpse. The ligature consisted of a shirt, presumably
of the victim Dr. Techman [the nedical exam ner]
testified that the band of |igature would cause a sl ow
death by strangulation, and that it would take several
mnutes to die. He further testified that such few
nmoment s before death would be a frightening, terrifying
know edge of inpending death. Dr. Techman further
testified that it would take several mnutes to becone
unconsci ous.

The facts of the case indicate one involving a needl ess
act of nmurder commtted with utter indifference and
unnecessarily torturous to the victim The victim s body
was found conpl etely nude except for the |igature wapped
around t he neck. The nude body was bent and folded in the
trunk of her own car, wth her |egs bent over her head.
The shirt wapped around the neck was tied in a knot. Dr.
Techman testified that there were not any ot her apparent
injuries outside the neck region, other than those
associ ated wi th deconposition. Dr. Techman's testinony is
totally consistent with injury caused by strangul ati on.
The one and only inference nakes it clear that this
mur der was consci encel ess, pitiless, and unnecessarily
tortuously [sic] to the victim and was inflicted with
utter indifference to the suffering of the victim During
the last nonents of her life, the victim surely
experienced pain, anxiety, fear, and know edge of her
deat h.

Considering the totality of the circunstances of
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the nurder, as the Court nmust do, this Court finds that
this nurder was clearly one by strangul ati on that neets
the legal requirenent of heinous, atrocious and cruel.
Thi s aggravating circunstance has t hus been proven by the
State beyond and to the exclusion of every reasonable
doubt .

(R470-71). Those findings are in accord with settled Florida |aw,
and should be affirnmed in all respects.

Under 1long-settled Florida law, strangulation nurders are
virtually per se within the scope of the heinous, atrocious, or
cruel aggravator. This Court has specifically held:

It can be inferred that "strangul ati on, when perpetrated
upon a consci ous victim invol ves foreknow edge of deat h,
extrenme anxiety and fear, and that this nethod of killing
is one to which the factor of heinousness is applicable.”
Tonpkins v. State, 502 So. 2d 415, 421 (Fla. 1986)
(citations omtted), cert. denied, 483 U. S. 1033, 107 S
. 3277, 97 L. Ed. 2d 781 (1987). Accord Johnson v.
State, 465 So. 2d 499 (Fla.), cert. denied, 474 U. S. 865,
106 S. . 186, 88 L. Ed. 2d 155 (1985); Doyle v. State,
460 So. 2d 353 (Fla.1984).

Sochor v. State, 580 So. 2d 595, 603 (Fla. 1991). Florida law is
i kewi se settled that the “intent” argunment found on pages 15-16 is
spuri ous:

. . . Onme contends that his nental state at the tinme of

the murder was such that he could not forma "design" to

inflict a high degree of suffering on the victim Thus,

argues One, the trial court erred in instructing the
jury regarding, and in later finding, the aggravating

factor of heinous, atrocious, or cruel. Qur case |aw
establ i shes, however, that strangul ation creates a prinma
facie case for this aggravating factor; and the

defendant's nental state then figures into the equation
solely as a mtigating factor that may or nmay not
outweigh the total case for aggravation. M chael .
State, 437 So. 2d 138, 142 (Fla. 1983), cert. denied,
465 U. S. 1013, 104 S. C. 1017, 79 L. Ed. 2d 246 (1984).
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Onme v. State, 677 So. 2d 258, 263 (Fla. 1996). In addressing a
simlar “intent” issue in Htchcock v. State, this Court stated:

That Hitchcock m ght not have neant the killing to be
unnecessarily torturous does not nean that it actually
was not unnecessarily torturous and, therefore, not
hei nous, atrocious, or cruel. Thi s aggravat or pertains
nore to the victims perception of the circunstances than
to the perpetrator's. Stano v. State, 460 So. 2d 890
(Fla. 1984), cert. denied, 471 U S 1111, 105 S Ct.
2347, 85 L. Ed. 2d 863 (1985). Hi tchcock stated that he
kept "chokin' and chokin'" the victim and hitting her,
bot h i nsi de and out si de the house, until she finally | ost
consci ousness. Fear and enotional strain can contribute
to the hei nousness of a killing. Adans v. State, 412 So.
2d 850 (Fla.), cert. denied, 459 U S. 882, 103 S. C.
182, 74 L. Ed. 2d 148 (1982). As Hi tchcock concedes in
his brief, "[s]trangul ati ons are nearly per se heinous."
See Doyle v. State, 460 So. 2d 353 (Fla. 1984); Adans;
Alvord v. State, 322 So. 2d 533 (Fla. 1975), cert.
denied, 428 U.S. 923, 96 S. C. 3234, 49 L. Ed. 2d 1226
(1976) . The court did not err in finding this nurder to
have been hei nous, atrocious, or cruel.

Hitchcock v. State, 578 So. 2d 685, 692-3 (Fla. 1990). Under
settled Florida | aw, the heinous, atrocious or cruel aggravator is
present beyond a reasonabl e doubt.

To the extent that further discussion of this issue is
necessary, Dr. Techman [the nedical exam ner] testified that the
fracture to the victimis hyoid bone is an injury that 1is
occasionally seen in strangul ati on deaths, andis aninjury that is
consistent with the strangul ati on having been perfornmed with the
shirt that was found tied around the victim s neck. (TR475). Dr.
Techman descri bed t he strangul ati on as “w de ligature

strangul ati on”, which would have resulted in death taking several
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m nutes. (TR476). Wde-ligature strangulation is nuch slower than
a strangulation in which a narrow |igature (such as a piano wre)
is used. (TR477). The fact that the victims hyoid bone was broken
indicates that a significant anmount of trauma was inflicted on her
brain as a result of the strangulation. (TR483). Dr. Techman
testified that, in his professional opinion, it would have taken
the victimseveral mnutes to die, and that it would have been a
frightening and terrifying death. (TR476-477, 478; 487). The
evidence at sentencing establishes the heinousness aggravator
beyond a reasonabl e doubt, and the trial court should be affirned
in all respects.

[11. THE PRI OR VI OLENT FELONY AGGRAVATOR

AND THE UNDER SENTENCE OF | MPRI SONVENT

AGGRAVATOR WERE NOT “ DOUBLED’

On pages 17-18 of his brief, Hldwn argues that the tria
court inpermssibly “doubled” the prior violent felony and under
sentence of inprisonnent aggravating circunstances. This claimis
not a basis for reversal because it is procedurally barred for |ack
of a contenporaneous objection, as well as being foreclosed by
bi ndi ng precedent.

As set out at pages 14-16, above, H ldw n conceded the
presence of these two aggravators. That concession operates as a
procedural bar to litigation of this claim on appeal because no
cont enpor aneous obj ecti on was ever made to the aggravators at issue

being treated separately. Under settled Florida law, this claimis
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procedurally barred because no objection was raised bel ow. See,
Qudinas v. State, 693 So. 2d 953 (Fla. 1997); Cole v. State, No.
87,337 (Fla., Sept. 18, 1997); Steinhorst v. State, 636 So. 2d 33

(Fla. 1994).

In addition to being procedurally barred because no objection
was made, this claimis foreclosed by binding precedent. In Bundy
v. State, this Court decided the precise issue raised by H |l dw n.1°

Thi s Court stated:

The state contends that the test enunciated 1in
Bl ockburger v. United States, 284 U S. 299, 52 S. Ct.
180, 76 L. Ed. 306 (1932) applies. We agree. In State
v. Hegstrom 401 So. 2d 1343, 1345 (Fla. 1981), this
Court noted that in the absence of a clear contrary
| egislative intent the Blockburger test nust be net
before multiple punishnments are perm ssible. Under
Bl ockburger the sane act violates two statutes only if
each statutory provision requires proof of a fact that
the other does not. 284 U. S. at 304, 52 S.Ct. at 182.
It is obvious that these two subsections, 921.141(5)(a)
and 921. 141(5)(b), each require proof of a fact that the
ot her does not. The trial court did not err in finding
bot h aggravating circunstances.

Bundy v. State, 471 So.2d 9, 22 (Fla. 1985). [enphasis added].

In Delap v. State, 440 So. 2d 1242 (Fla. 1983), this Court
expressly held that Provence v. State, 337 So. 2d 783 (Fla. 1976),
does not stand for the proposition that the prior violent felony

and under sentence of inprisonnent aggravators “double”:

10
In Bundy, the offense establishing the prior violent felony and
under sentence of inprisonment aggravators was commtted in U ah.
Bundy, supra. In the case before the Court, the offense was
commtted in New York. There is no |legal difference between the
facts of Bundy and the facts of this case.
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The defendant argues that there was a doubling-up of the
sane aggravating circunstance, as the trial judge found
that the capital felony was conmmtted by a person under
sentence of inprisonment and that the defendant was
previ ously convi cted of another felony involving the use
of vi ol ence. He relies upon the principles set forthin
Provence v. State, 337 So. 2d 783 (Fla. 1976), cert.
denied, 431 U.S. 969, 97 S. C. 2929, 53 L. Ed. 2d 1065
(1977) . In Provence, we held that the conm ssion of a
capital felony in the course of a robbery and the
conmi ssion of a capital felony for pecuniary gain would
constitute only one aggravating factor, since both
aggravating factors referred to the sanme aspect of the
defendant's cri ne. However, the aggravating factors of
bei ng under sentence of inprisonnment and bei ng previously
convicted of another felony involving violence do not
cover the sanme aspect of the defendant's crim nal
hi story. The defendant could be under a sentence of
i nprisonment w thout having been convicted of a felony
i nvol ving violence. Al so, a defendant could be
convicted of a felony involving violence wthout being
under a sentence of inprisonnent. These aggravati ng
ci rcunst ances are separate, and i ncluding the two factors
i n the wei ghi ng process does not constitute a doubling of
aggravating circunstances.

Delap v. State, 440 So.2d at 1256. The claim contained in
Hldwin s brief is procedurally barred and, alternatively, is
meritless because it is foreclosed by binding precedent. The
findings of the sentencing court should be affirned in al
respects.
| V. DEATH | S THE APPROPRI ATE SENTENCE

On pages 19-24 of his brief, Hldw n argues that his sentence
of death is disproportionate based upon the facts of this case.
The prem se of this argunent is Hldwin s claimthat only one, or
at the nost, two, aggravators apply, thereby naking this “one of

the |east aggravated and one of the nost mtigated of death
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sentences ever to reach this Court.” Initial Brief, at 20, 24. For
the reasons set out at pages 19-24, above, four aggravating
ci rcunst ances, not one or two, apply to this case.!! When the four
properly applied aggravators are conpared to the mtigation, death
is clearly proportionate. 2

Florida law is settled that the “weight assigned to a
mtigating circunstance is wwthin the trial court’s discretion and
subj ect to the abuse of discretion standard.” Blanco v. State, No.
85,118, slip op. at 4 (Fla., Sept. 18, 1997); Elledge v. State, No.
83, 321 (Fla., Sept. 18, 1997); Cole v. State, No. 87,337 (Fla.,
Sept. 18, 1997); Canpbell v. State, 571 So. 2d 415, 420 (Fla
1990); Wiornos v. State, 644 So. 2d 1012, 1019 (Fla. 1994). This
Court articul ated the abuse of discretion standard in the foll ow ng
way: “discretion is abused only where no reasonabl e man woul d t ake
the view adopted by the trial court.” Huff v. State, 569 So. 2d
1247, 1249 (Fla. 1990). See also, Blanco, supra; Cole, supra
El | edge, supra.

The Statutory Mtiqgation

The sentencing court found two statutory mtigating

circunstances: that the nmurder was commtted while the defendant

11

The appl i cabl e aggravators are pecuniary gain, prior conviction of
a violent felony, murder commtted while wunder sentence of
i nprisonnment, and especially heinous, atrocious, or cruel.

12

The jury recommended death by a vote of 8-4. (R464).
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was under the influence of an extrenme nental or enotional
di sturbance (8921.141(7)(b), Fla. Stat.), and that the capacity of
the defendant to appreciate the crimnality of his conduct or to
conform his conduct to the requirenents of |aw was substantially
inpaired (8921.141(7)(c), Fla. Stat.). (R472-3). Both statutory
mtigators were given sone weight by the trial court. 1d. The court
made specific findings with regard to each mtigator, which are set
out bel ow.

As to the 8921.141(7)(b), mtigator, the trial court stated:

Two W tnesses were presented by the defense on this

issue. The first was Dr. Scott Maher, MD., a genera

psychiatrist. The second was Dr. Robert M Berl and,

Ph.D., a forensic psychologist. Dr. Mher testified at

great |l ength, but the focus of his testinony was that the

def endant suffered froma severe nental defect. Dr. Mher

di agnosed the defendant as suffering from a brain

i njury/dysfunction, depr essi on, and an affective

di sorder. Dr. Berland also believed that the defendant
suffers froma braininjury. Dr. Berland al so stated that

the defendant suffers a major nental illness in the
nature of psychosis. Dr. Berland |li kew se testified that
t he defendant was nentally ill at the tinme of the crine.

Dr. Berland further opined that the defendant was under
the influence of an enotional and nental disturbance at
the time of the crinme. Dr. Berland was not able to
specifically categorize the di sturbance as bei ng extrene.
In fact, Dr. Berland cl assified the defendant’s psychotic
condition as “mld to noderate.” Nevertheless, the
defense need only prove this mtigator by the greater
wei ght of the evidence. Considering the totality of the
circunstances, and all of the evidence presented, the
Court finds that this mtigator was proven by the greater
wei ght of the evidence. The Court gave this mtigator
sonme wei ght.

(R472). During his testinmony, Dr. Mher acknow edged that

eval uati ons of the defendant which occurred closer in tine to the
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mur der of Ms. Cox had determned that Hldwin is an individual with
Anti-Social Personality Disorder. (TR764). Oher records showed
di agnoses of other character disorders and borderline personality
di sorder, but none of those reports suggest brain danmage or
psychosis. (TR764).' Dr. Maher also stated that the psychol ogi cal
records from Hldwin s incarceration in the State of New York
i ndi cated that he had nmade a “good response to therapy.” (TR765).
Dr. Maher first saw H ldwin nore than five years after Ms. Cox was
mur dered, and next saw himon the Saturday before he testified in
Sept enber of 1996 (TR473-474). Dr. Berland first saw Hildw n
shortly before he testified in Septenber of 1996. (R475; TR794).
In addition to not having evaluated H | dwi n’s nental status at
a point in tinme arguably contenporaneous with the nurder, the
testinony of the two experts is internally inconsistent. Dr.
Berland testified that HIlIdwn suffers from a “mjor nental
illness”, is psychotic, and that he was able to observe the
mani festations of this “illness” during hisintervieww th H | dw n.
(TR848). Dr. Mher, on the other hand, saw no such evidence.

(TR764). In any event, the opinions reached by HIdw n's hand-

13
Dr. Berland tried to explain this obvious inconsistency by saying
that he is often able to find what other doctors mss. Dr. Berland
di d not exam ne the reports of those doctors, nor did he attenpt to
consult with them Dr. Maher did not even try to explain away the
i nconsi stency between his testinony and the contenporaneous
reports. (TR755-765).

14
This was el even years after the nurder. (R475).
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pi cked experts are based largely on Hldwin's self-report to them
(TR757-758; 771) . Further, the evidence that was presented
describing Hldwin's behavior in the nonths just prior to the
murder is inconsistent with the testinony of the nental state
W tnesses about how a person wth the nental condition[s] they
di agnosed woul d behave. For exanple, Dr. Maher spoke with Hldw n's
ex-girlfriend, who had known himfor sone tine and was with hi mon
the night of the nurder -- she described Hldwn as “a nice guy.”
(TR766). That description is wholly inconsistent with the opinions
of the nental state wi tnesses, who testified that H | dw n woul d be
“obnoxi ous and difficult to be around” (TR813), woul d have “chronic
and i ntense anger” (TR849), and woul d be “volatile”, “expl osive and
over-reactive.” (TR850). ©Dr. Berland stated that a person having
Hldwin s nental status is not likely to be described as a “nice
guy”, and that “[p]eople who are this way are not typically nuch
fun to be around.” (TR850).

As set out at page 27, above, the standard of review that
applies to mtigating circunstances is well-settled: 1)whether a
particular circunstance is actually mtigating is a question of | aw
that is subject to de novo review by this Court; 2) whether a
particular mtigating circunstance has been established by the
evidence is a fact question that is reviewed subject to the
conpetent, substantial evidence standard; and 3) the weight

accorded a particular mtigator is within the discretion of the
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sentencing court and is reviewed for an abuse of discretion.
Bl anco, supra, citing Canpbell v. State, 571 So. 2d 415 (Fla
1990). The result of the sentencing court’s wei ghi ng of aggravators
and mtigators is reviewed under the conpetent, substantia
evi dence standard. Canpbell, 571 So. 2d at 419 n. 4.

When the settled lawis applied to the facts of this case, it
i s debatable whether the two statutory mtigators found by the
sentenci ng court are supported by conpetent, substantial evidence.
The testinony of the nental state witnesses, which is discussed in
detail above, is weak, internally inconsistent, and at odds wth
much of the other evidence. Even when the evidence relating to the
statutory mtigators is viewed in the Iight nost favorable to the
court’s ruling, the nost that can be said for that evidence is that
it barely supports the existence of those mtigators. Because of
t he weakness of that evidence, the sentencing court did not abuse
its discretion in assigning no nore than “sonme weight” to the
statutory mtigation. (R472-3). Huff v. State, 569 So. 2d 1247
1249 (Fla. 1990) (“[D)iscretion is abused only where no reasonabl e
man woul d take the view adopted by the trial court.”); see also,
Bl anco, supra.

The Non-statutory Mtigation

Hi |l dwm n al so argued the follow ng non-statutory mtigation:
1) history of childhood abuse, including sexual abuse by his

father; 2) history of drug or substance abuse; 3) organic brain
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damage; 4) ability to do well in a structured environnment; and 5)
his type of nental illness is readily treatable in a prison
setting. (R473).% The sentencing court found that the enunerated
non-statutory mtigation had been established by the greater wei ght
of the evidence, and gave “sonme weight” to the non-statutory
mtigators. (R474). \Whether any of the non-statutory mtigation
truly mtigates this nurder is arguable -- each matter, to sone
degree, evokes sone neasure of synpathy for H | dw n. However, none
of the non-statutory mtigationis in any way |linked to the nurder
of Ms. Cox. Under any view of the evidence, the non-statutory
mtigation was entitled to no nore than sone wei ght, which is what
t he sentencing court gave it. See, e.g., Wiornos v. State, 644 So.
2d 1012, 1019 (Fla. 1994). That is not an abuse of discretion,
because it is not possible to say that no reasonable court woul d
have reached the sane result. Huff, supra. The wei ght assigned to
the various mtigation does not provide a basis for reversal of
Hi | dw n’ s sentence.

Death is the Appropriate Sentence

The premse of Hldwmn s claim that death is a

di sproportionate sentence is that only one valid aggravator exists

15

Wth regard to item5, Hldwin had previously been treated in a
prison setting, but, nonetheless, shortly after his parole he
commtted the nurder at issue here. His receptiveness to treatnent
is, to say the least, open to question.
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in this case.!® However, that claimfails for the reasons set out
at pages 14-16 of this brief -- four aggravating circunstances
exist in this case. The mtigation found by the sentencing court
was properly given only sone weight. In weighing the aggravation
against the mtigation, the court stated:

As stated above, the Court has found that the State has
proven four (4) aggravating factors beyond and to the
exclusion of every reasonable doubt. The Court has
further found that the defense has proven two (2)
statutory mtigating factors and five (5) non-statutory
mtigating factors by the greater wei ght of the evidence.
The Court gives sonme weight to each of the mtigating
factors so found.

The issue for this Court is whether the aggravating
factors so found outweigh the mtigating factors found.
This Court, after careful consideration and del i berati on,
so deci des, based on the discussion contained bel ow.

The testinony of the psychol ogi cal experts is inpressive,
but it has to be considered in light of the fact that
nei ther expert saw the defendant anywhere near the tine

of the commission of the crine. In fact, Dr. Mher
initially sawthe defendant over five (5) years after the
crinme. Dr. Berland did not see the defendant unti

shortly before his testinony of Septenber, 1996. Neither
doctor coul d speak with specificity as to the defendant’s
mental health at, or near the tinme of the comm ssion of
the crine, but could only opine and specul ate based on
their conclusions reached during the exam nation and
testing they did of the defendant years after the crine.
This | apse of time greatly dimnishes, inthe mnd of the
Court, the inport and effect of the otherw se inpressive
testinmony of the psychol ogi cal experts.

There is also the problem of not having talked to
sufficient people who knew t he def endant around the tine

16
This aggravator, according to Hldwn, is the nerged *“under
sentence of inprisonnment/prior violent felony” aggravator. As set
out at pages 23-26, above, that argunent has no |l egal basis and is
forecl osed by binding precedent.

30



of the crine. Dr. Berland testified that he had tal ked
to no one who knew the defendant after 1979, and thus
didn't talk to any people who had been around the
defendant close tothe tine of the nurder. John H | dw n,
who presented perhaps the nost enotional testinony as to
t he abuse his brother suffered as a child, indicated that
he had not seen the defendant since 1971.

Next, it should be noted that the experts, though
generally agreeing with each other, subtly differ with
one another in their analysis. Dr. Maher opines that the
def endant had an inpaired ability to appreci ate wongness
and conform his conduct based on a severe nental defect.
Dr. Berland does not talk specifically about the
defendant’ s ability to appreci ate the wongful ness of his
actions and to conformhis actions to the requirenments of
law, but is of the opinion that the defendant was
mentally 11l at the tinme of the crine. Dr. Berland
beli eves that the defendant was under the influence of
ment al or enotional disturbance at the tine of the cring;
however, Dr. Berland was not able to say that the
def endant was under the influence of “extrene” enotional
di sturbance at the time, but only classified the
defendant as suffering from a “mld to noderate”
condition. Dr. Mher says that the defendant was under
the influence of an “extrene” nmental or enotional defect
at the tinme of the crine.

There is also a practical conflict between the opinions
of the doctors, and the psychol ogi cal picture they paint
of the defendant, and wth the way the defendant
presented hinself in court, as well as the way ot hers who
knew himclose to the tinme of the crinme described him
Dr. Maher spoke with a woman, Cynthia Wiston, who had
known the defendant for some tinme and was with the
def endant the night before the nmurder, who described the
defendant as a “nice guy.” Violet Hoyt described the
def endant as “al ways polite.” She further said that Paul
was okay around her, and never gave her any trouble.
Henry Hoyt said the defendant was very nice to him
whenever he saw him Patricia Lee Hldwn, who married
t he defendant while he was in prison, testified that she
had never seen the defendant hit anybody and never saw
the defendant with a quick tenper. She said that she
never observed any truly bizarre behavior from the

def endant . Dr. Berland had testified that defendant
woul d not have been fun to be around, and that he woul d
have been an angry, irritable, volatile, explosive

person. Mbdreover, this Court has had the opportunity to
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observe the defendant’s behavior in Court, and has even
had the opportunity of having the defendant talk to him
on several occasions in court proceedings. The Court
heard the defendant testify at the resentencing hearing

on Novenber 15, 1996. At all times in court the
def endant conducted hinsel f appropriately, was courteous
to the Court, polite to counsel, and behaved
appropriately. Comrents nmde by the defendant, in

explaining various matters, and in testifying were
articulate, intelligent, and nade perfect sense when
viewed from the defendant’s perspective. In short,
acknow edging that it has been approximately ten (10)
years fromthe tinme of the nmurder, and that the Court is
no expert in nmental health, neverthel ess the Court saw no
evidence or indication that the defendant was truly
“psychotic,” so as to excuse or explain away his actions.

Accordi ngly, what the Court is suggesting is that as to
any expert opinions as to what the defendant’s state of
mnd was at the tine of the nurder, that these opinions
would be based on extrapolation, speculation, and
conjecture, though admttedly given by experienced
professionals in their area of expertise. Furthernore,
the court is also well aware that it is a weigher of the
facts in this case, and that the Court has the right to
accept or reject expert testinony, in whole or in part,
as it applies to the facts of this case.

Finally, the Court is struck by the stark sensel essness
and pure needl essness of the nurder. At the tinme of the
murder, it would appear that the defendant was decently
situated materially. He had gotten out of prison and had
relocated to Florida. Wile true that he was on parol e,
he lived a fairly normal life. He had a girlfriend, and
he lived with his father in a nobile honme in the woods.
He was living like a normal citizen. The evi dence of
this case indicated that the def endant enjoyed t he t hi ngs
that nost of us enjoy, the conpany of friends, novies,
and so forth. Yet, the defendant was apparently not
satisfied by this peaceful coexistence. For sone strange
reason, not nearly understandabl e, even given the i ntense
psychol ogi cal scrutiny to which the defendant has been
subj ected, the defendant decided to commt a senseless,
wast eful and unnecessary nurder, apparently notivated
primarily for economic gain. He brutally killed a young
woman nerely to acquire some noney with which to put gas
in his car, and for a few personal possessions with which
to stock his bedroom This ruthless, savage, cruel and
unnecessary nurder cannot be lawfully justified under any
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ci rcunstances present in this case, even considering the
mtigating factors present, and giving themsone wei ght.
It is true that the childhood of the defendant was
horrible; the defendant had a history of substance and
drug abuse; that based on the psychol ogi cal experts he
suffered from organic brain damage; that he has the
ability to do well in a structured environnent; and that
his type of mental illness is readily treatable in a
prison setting. Nevertheless, these mtigating factors
are greatly outweighed by the heartlessness and
cal | ousness of the nurder of Vronzettie Cox.

Accordingly, the Court has carefully considered and

wei ghed the aggravating and mtigating factors found to

exist in this case, being ever mndful that a human life

is at risk in the balance. Upon this weighing

consideration, this Court finds, as did the jury, that

the aggravating circunstances present in this case

outwei gh the mtigating circunstances present. The Court

is thus of the opinion that under all the facts and

circunstances of this case, that death is the

appropriate, lawful sentence in this cause, and that it

IS proportionate.

(R4A74-478).

Contrary to Hldwin's repeated claim this case is far from
bei ng one of the | east aggravated and nost mtigated cases ever to
reach this Court. A fair review of the aggravating circunstances
that apply to this case shows that the converse of that statenent
is true. The aggravation present in this case denonstrates a brutal
and senseless strangulation nurder, notivated by a desire for
financial gain, that was commtted by a defendant with a history of
vi ol ence (agai nst wonen) that was unaffected by previous attenpts
at rehabilitation. The mtigation, such as it is, is virtually non-
exi stent when wei ghed agai nst the heavy aggravation. Even giving
the mtigation sone weight, as the sentencing court did, the
aggravation far outweighs it. None of the non-statutory mtigation
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has any bearing on the nmurder of Ms. Cox -- while arguably entitled
to sone weight, it falls far short of outweighing the four
aggravating circunstances. Death is proportionate in this case, and
is the only proper penalty.

The trial court’s decision that death is the appropriate
sentence in this case is supported by conpetent substanti al
evi dence, and should not be disturbed. When this case is conpared
to other cases in which the death sentence has been upheld, any
claimthat death is disproportionate fails. See, Pope v. State, 679
So. 2d 710 (Fla. 1996) (pecuniary gain and prior felony weighed
against both mental mtigators and non-statutory mtigators);
Johnson v. State, 660 So. 2d 648, 664 (Fla. 1995) (death sentence
upheld when mtigation relatively weak and aggravation quite
strong); Davis v. State, No. 86,135 (Fla. June 5, 1997) (death
sent ence uphel d even t hough statutory mental mtigator given “great
wei ght” and wvarious non-statutory mtigation given “nmedi um
weight”); Janes v. State, 695 So. 2d 1229 (Fla. 1997) (nental
mtigation found --death sentence upheld); Lott v. State, 695 So.
2d 1239 (Fla. 1997); Geralds v. State, 674 So. 2d 96, 105 (Fla.
1996) (death sentence upheld when substantial aggravation and no
substantial mtigation); Rhodes v. State, 638 So. 2d 920, 927 (Fl a.
1994) (death sentence upheld in case with two aggravators and
“substantial nental mtigation”); Sochor v. State, 619 So. 2d 285

(Fla. 1993) (reversal not warranted because appellant reaches
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di fferent concl usi on than judge about whether mtigator is proven);
H tchcock v. State, 578 So. 2d 685, 693 (Fla. 1990).

It is axiomatic that the weighing of aggravators and
mtigators is nore than a nmere counting process. Contrary to the
inplicationin Hldwn' s brief, a single aggravator can be wei ghty
enough to outwei gh substantial mtigation. See, Ferrell v. State,
680 So. 2d 390, 391-392 n. 2 (Fla. 1996) (prior violent felony
aggravat or outwei ghed seven non-statutory mtigators); Wndom v.
State, 656 So. 2d 432, 435, 441 n. 3 (Fla. 1995) (prior violent
f el ony aggravat or out wei ghed three statutory and four non-statutory
mtigators); Hunter v. State, 660 So. 2d 244, 254 (Fla. 1995)
(prior violent felony and duri ng-the-course-of-a-felony aggravators
out wei ghed ten non-statutory mtigators); Duncan v. State, 619 So.
2d 279 (Fla. 1993). If death was not a disproportionate penalty in
those cases, and that is the law, then death cannot be
di sproportionate in Hldwns case, where there are four
substantial aggravators |uxtaposed against weak, non-specific
mtigation. Death is the proper penalty in this case, and that
sentence should be affirmed in all respects.

V. THERE WAS NO ERROR I N THE ADM SSI ON OF THE
PRI OR TESTI MONY OF AN UNAVAI LABLE W TNESS

On pages 25-27 of his brief, Hldwn argues that the trial

court erred in the admssion of the prior testinony of New York
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i nvestigator Robert Brenzel.!” The testinobny at issue established
Hi I dwin”s prior New York convictions for rape and attenpted sodony.
Specifically, Hldwin clains that the State failed to establish
that Investigator Brenzel was “unavail able.” Even assum ng that
H ldwi n's “confrontation clause” objection!® served to preserve the
claimthat “unavailability” was not established, the claimthat the
requi site showing was not made collapses in the face of the
precedent of this Court.

The law is settled that a specific objection is necessary to
preserve an issue for appellate review See, e.g., Atlantic Coast
Line R Co. v. Shouse, 83 Fla. 156, 91 So. 90, 95 (1922);
890.104(1)(a), Fla. Stat. At trial, H ldw n based his objection on
the confrontation clause. (TR26-7). However, on appeal to this
Court, Hldwn s claimis that the State did not establish the
predi cate required under 890.104 for the admssion of prior
testinony. Those two clains are sinply not the sane, and the
confrontation clause objection (which fails under Thonpson v.
State, 619 So. 2d 261 (Fla. 1993), anyway) did not serve to call
the trial court’s attention to the newfound claim that the

predi cate was deficient. The claimcontained in Hldw n's brief was

17
Hi | dwm n has provided no record citations in connection with this
ar gunent .

18

This objection was the one made at trial (TR21-28) -- it 1is
insufficient to preserve the claimthat the State did not establish
the “unavailability” of the witness at issue.
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not preserved below, and is, therefore, procedurally barred. See,
e.g, Steinhorst, supra; see also, Judd v. Rodman, 105 F.3d 1339
(12th Gr. 1997).

Alternatively and secondarily, the State established the
predi cate necessary for the adm ssion of former testinony under
890. 804(2)(a). Speci fically, t he State est abl i shed t hat
| nvestigator Brenzel’s testinony was taken in the course of a
judicial proceeding (HIldwn's original penalty phase); that the
party agai nst whomthe evidence is being offered was a party in the
prior proceeding!® that the issues in the prior case are simlar
to those in the case at issue?; and a substantial reason is shown
why the witness is unavailable. (R216-18). The only conponent of
the predicate that is contested is the “unavailability” of the
W tness, and that claimwas not preserved by a specific objection
at trial.

In addressing the sanme issue in substantially the sane
context, this Court held:

Hi tchcock next clains that the court erred in allow ng

the state to read into evidence the trial transcript of

a hair analyst's testinony because the state did not

denonstrate her unavailability. At the tinme of

resentencing, the hair analyst no | onger worked for the
state, and the state advised the court that a diligent

19

This factor is not contested -- Hildw n was obviously a party to
t he previous penalty phase.

20

This factor is not contested, either -- the issue (the proper
sentence) is identical in both proceedings.
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search had failed to | ocate her. We see no error in the

court's finding this wtness to be unavailable.

Mor eover , because the court admtted her entire

testi nony, including cross-exam nation, no confrontation

cl ause viol ation occurred. See Chandler v. State, 534

So. 2d 701 (Fla. 1988), cert. denied, 490 U S. 1075, 109

S. C. 2089, 104 L. Ed. 2d 652 (1989). Therefore, we

find no nerit to this issue.

Hitchcock v. State, 578 So. 2d 685, 691 (Fla. 1990). In this case,
the State followed the sanme procedure that was approved in
Hitchcock -- it attenpted to |ocate the w tness, and, when those
efforts failed, it advised the Court of that fact in witing and
during argunent on the notion. (R216-18; TR21-28).2! That is nore
than sufficient to establish the unavailability of the w tness at
issue, and Hildwin's argunent fails on the nerits.

The final reason that Hldwin's claimis not a basis for
reversal is because the fact established by the testinony at issue
(Hldwins prior violent felony convictions) was conceded by
Hldwn. (TR928; Vol. 6, R31-32). Because that is true, it makes
no sense to argue that the prior testinony of |Investigator Brenzel
shoul d not have been adm tted. Cbviously, a party may not stipul ate
to the existence of a fact, and then argue on appeal that relief
shoul d i ssue because the fact was not proven. However, that is what

Hi | dwi n has done -- he conceded the exi stence of his prior violent

fel ony convictions, but argues to this Court that the prior violent

21
The State filed a notion to admt forner testinony that set out the
efforts nade to | ocate the unavail abl e wi tnesses. (TR216-18). That
is sufficient under Hitchcock.
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felony aggravator was not proven.? This argunent has no basis
because it is contrary to all reason.? There is no basis for
relief, and Hldwin s death sentence should be affirnmed in all
respects. ?

CONCLUSI ON

Based upon the above, the trial court’s decision should be
affirmed in all respects. Respectful |y
subm tted,

ROBERT A BUTTERWORTH
ATTORNEY GENERAL

KENNETH S. NUNNELLEY

ASSI STANT ATTORNEY GENERAL
FLA. BAR #0998818

444 Seabreeze Blvd. 5th FL

22

Hi | dwm n conceded the prior violent felony aggravator before the
jury and at the Novenber 15, 1996, sentencing hearing. (Vol. 6).

23

Because of the very nature of Hldw n’s argunent, the nost that can
be said against it is that nothing can be said for it. See, e.g.,
McKoy v. North Carolina, 494 U S. 433, 466-67, 110 S. C. 1227, 108
L. Ed. 2d 369 (1990) (“if petitioner should seek reversal of his
sentence because two jurors were wearing green shirts, it would be
i npossi ble to say anything agai nst the claimexcept that there is
nothing to be said for it--neither in text, tradition, nor
jurisprudence.”) (Scalia, J., dissenting) (enphasis in original).

24

Hldwmn s reference to this Court’s finding of ineffective
assistance of counsel as to the initial penalty phase has no
bearing on this issue -- there was no finding that inplicated this
part of that proceeding. In any event, H|ldw n has not suggested
how fornmer counsel could have prevented the adm ssion of this
evi dence. Because that is the case, there can be no error.
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