IN THE SUPREME COURT OF FLORIDA

RONALD KEI' TH W LLI AMS,

Appel | ant,

VS. CASE NO. 89, 668
STATE OF FLORI DA,

Appel | ee.

N N N N N N N N N N N

REPLY BRIEF OF APPELLANT

Rl CHARD L. JORANDBY
Publ i ¢ Def ender

JEFFREY L. ANDERSON

Assi stant Public Def ender

15th Judicial Crcuit of Florida
Fl ori da Bar No. 374407

Crimnal Justice Building

421 Third Street/6th Fl oor

West Pal m Beach, Florida 33401
(561) 355-7600

Attorney for Ronald Keith WIIians



TABLE OF CONTENTS

ARGUNVENT
PO NT |

THE TRIAL COURT REVERSIBLY ERRED IN PLACI NG ALTERNATE
JUROR CARIL ON THE JURY AFTER DELI BERATI ONS HAD BEGUN.

PONT Il

| T WAS FUNDAMENTAL ERRCR TO | NTERFERE WTH THE JURY
DELI BERATI ONS BY REMOVI NG JURCR WALLACE W THOUT CONDUCT -

I NG AN ADEQUATE | NQU RY THAT WOULD JUSTIFY SUCH A

REMOVAL.

PO NT 111
APPELLANT WAS DENI ED DUE PROCESS AND A FAIR TRI AL BY THE
TRIAL COURT’ S PLACI NG UNDUE PROM NENCE ON THE JURY’' S
NOTES.

PO NT 1V

THE TRIAL COURT ERRED IN FAILING TO HOLD AN ADEQUATE

I NQUIRY INTO THE | MPACT OF DEFENSE COUNSEL’ S Bl POLAR

| LLNESS ON APPELLANT' S RIGHT TO A FAIR TRI AL.
PO NT V

APPELLANT DID NOT WAIVE H S R GAT TO CONFLI CT- FREE
COUNSEL AND THUS HI' S RI GHTS UNDER THE SI XTH, EI GHTH AND
FOURTEENTH AMENDMVENTS TO THE UNI TED STATES CONSTI TUTI ON
WERE VI CLATED.

PO NT VI
APPELLANT WAS UNREPRESENTED BY COUNSEL DURI NG A CRUCI AL
PROCEEDI NG AND THUS H' S RI GHTS UNDER THE SI XTH, EI GHTH

AND FOURTEENTH AMENDMVENTS TO THE UNI TED STATES CONSTI TU-
TI ON VERE VI OLATED.

PO NT VI

THE TRIAL COURT ERRED BY NOT BEI NG PRESENT DURI NG THE
TESTI MONY OF A STATE W TNESS.

PO NT I X

15

16

17

18

21

24



THE TRI AL COURT ERRED BY | NSTRUCTI NG THE JURY ON FELONY
MURDER W TH SEXUAL BATTERY AS THE UNDERLYI NG FELONY AND
ON THE AGGRAVATI NG Cl RCUMSTANCE THAT THE OFFENSE OCCURRED
DURI NG A SEXUAL BATTERY BECAUSE THERE WAS | NSUFFI ClI ENT
EVI DENCE TO PROVE SEXUAL BATTERY.

PO NT X

THE TRI AL COURT ERRED | N DENYI NG APPELLANT’ S MOTI ONS FOR

JUDGVENT OF ACQUI TTAL BECAUSE THE STATE FAI LED TO PROVE

THE ELEMENT OF PREMEDI TATI ON.
PO NT_XI

THE PROSECUTOR' S COWMMENTS DURING CLCSING ARGUMENT
DEPRI VED APPELLANT OF DUE PROCESS AND A FAIR TRI AL.

PO NT Xl |

THE TRI AL COURT ERRED I N PERM TTI NG THE STATE TO | NTRO-
DUCE THE HEARSAY STATEMENTS MADE TO OFFI CER G LLESPI E.

PO NT Xl 11

THE TRI AL COURT ERRED I N PERM TTI NG THE STATE TO | NTRO-
DUCE HEARSAY STATEMENTS MADE BY LI SA DYKE DURI NG A 911
CALL AND AT THE HOSPI TAL.

PO NT XV
| T WAS FUNDAMENTAL ERROR TO CONSTRUCTI VELY AMEND THE

| NDI CTMENT CONTRARY TO THE GRAND JURY CLAUSES OF THE
FLORI DA AND UNI TED STATES CONSTI TUTI ONS.

PO NT XV
THE TRIAL COURT ERRED IN ALLOW NG THE PRCSECUTI ON TO
PROCEED ON A THECRY OF FELONY- MURDER WHEN THE | NDI CTMENT
GAVE NO NOTI CE OF THE THEORY.

PO NT_XVI

THE TRI AL COURT ERRED I N USI NG | NDECENT ASSAULT AS THE
PRI OR VI OLENT FELONY AGGRAVATI NG Cl RCUMSTANCE.

PO NT_ XVI |

THE SENTENCE OF DEATH MJUST BE VACATED AND THE SENTENCE

25

26

26

26

27

27

29

30



REDUCED TO LI FE WHERE THE TRI AL COURT FAI LED TO MAKE THE
FI NDI NGS REQUI RED FOR THE DEATH PENALTY.

PO NT_XVI I

THE DEATH PENALTY |'S NOT PROPCRTI ONALLY WARRANTED.

PO NT XI X
THE TRI AL COURT ERRED I N ALLOW NG THE EVI DENCE CONCERN-
| NG THE PRI OR VI CLENT FELONY TO BECOVE A FEATURE COF THE
CASE.

PO NT XX

THE TRIAL COURT ERRED IN FI NDI NG THAT THE KILLI NG WAS
ESPECI ALLY HEI NOUS, ATROCI QUS OR CRUEL.

CONCLUSI ON
CERTI FI CATI ON OF FONT .
CERTI FI CATE OF SERVI CE

30

30

31

31
33
33
33



AUTHORITIES CITED

CASES

Barwick v. State, 660 So. 2d 685
(Fla. 1995)

Berry v. State, 298 So. 2d 491
(Fla. 4'" DCA 1974)

Brown v. State, 644 So. 2d 52
(Fla. 1994)

Brvant v. State, 656 So. 2d 426
(Fla. 1995)

Bulls v. United States, 490 A. 2d 197
(D.C. App. 1985)

Causey v. State, 307 So. 2d 197
(Fla. 2d DCA 1975)

Cole v. Arkansas, 333 U S. 196,

68 S.Ct. 514, 92 L.Ed. 644
(1948) . Coe
Commonweal th v. Saunders, 686 A.2d 25

(Penn. 1996)
Commonweal th v. Saunders, 686 A. 2d 25
(Penn. 1996) Ce e
Cork v. State, 433 So. 2d 959
(Al'a. App. 1983)
Cuyler v. Sullivan, 446 U.S. 335
(1980) . e
Dilorenzo v. State, 711 So. 2d 1362
(Fla. 4" DCA 1998)
Florida Fertilizer & Mg. Co. v. Boswell,
34 So. 241
(Fla. 1903)
Haley v. State, 315 So. 2d 525
(Fla. 2d DCA 1975)
Hardwi ck v. State, 521 So. 2d 1071
(Fla. 1988)

PAGE

25

31

24

12

28

28

12, 13

11

21

45 Fla. 301,

28

18



Holley v. State,

484 So. 2d 634
(Fla. 1 DCA 1986)

Lamadrid v. State,

437 So. 2d 208

(Fla. 3d DCA 1983)

Long v. State, 92 So. 2d 259

(Fla. 1957)

Ludaway v. St ate,

632 So. 2d 723
(Fla. 5" DCA 1994)

Mar kham v. United States, 160 U. S. 319,

16 S.Ct. 288, 40 L.Ed. 441

(1895)

Martin v. State,

McCrane v. State,
(Fla. 1940)

363 So. 2d 403
(Fla. 4" DCA 1978)

194 So. 632

Mnor v. State, 329 So. 2d 30
(Fla. 2d DCA 1976)

Myers v. State, 499 So. 2d 895
(Fla. 1t DCA 1986)

Padgett v. State,

743 So. 2d 70
(Fla. 4'" DCA 1999)

Peopl e v. Bunette,

(Col 0. 1987)

775 P.2d 583

People v. Ryan, 224 N. E. 2d 710

(N.Y. 1966)

Perkins v. Muyo,
(Fla. 1957)

92 So. 2d 641

Plate v. State, 925 P.2d 1057
1996)

(Al aska App

Ray v. State, 403 So. 2d 956

(Fla. 1981)

Rhodes v. State,
(Fla. 1989)

547 So. 2d 1201

Ruiz v. State, 24 Fla. L. Wekly S157

(Fla. Apri

1

1999)

19, 21,

17

28

28

17

26

28

17

12

28

12

28

31

16



Sheppard v. Rees, 909 F.2d 1234
(9th Cr. 1990) . . . . . . . . . . . . . . . . ... 029

Sloan v. State, 438 So. 2d 888
(Fla. 2d DCA'1983) . . . . . . . . . . . . . . . . . . . . ¢®6

Sochor v. State, 619 So. 2d 285
(Fla. 1993 . . . . . . . . . . . . . . . . . . . ... 25

Sotola v. State, 436 So. 2d 1001

(Fla. 5'" DCA 1983) 4
State v. Bobo, 814 S.W2d 353

(Tenn. 1991) . . . . . . . . . . . . . . . . . . ... 89
State v. Bunning, 485 S.E. 2d 290

(N.C. 1997) .. 8, 9
State v. Gray, 435 So. 2d 816

(Fla. 1983) . . . . . . . . . . . . . . . . . . . ... 28
State v. Lehman, 321 N.W2d 212

(Ws. 1982) .o 11, 12
State v. Sykes, 434 So. 2d 325

(Fla. 1983) . . . . . . . . . . . . . . . . . . .. .. 28
Stirone v. United States, 361 U S. 212,

80 S.Ct. 270, 4 L.Ed.2d 252

(1960) . . . . . . . . . . . . . ... ... ... ... 28
The Schooner Hoppet and Cargo v. United States,

11 U.S. 389, 7 Cranch 388,

3 LEdJ 380 (1813) . . . . . . . . . . . . . . . . ... 28
Tucker v. Day, 969 F.2d 155

(5" Cr. 1992) e e ... 19, 21, 22
United States v. Beasley, 464 F.2d 468

(10t Cir. 1972) . . . . . . . . . . . . . . . . .. ... 006
United States v. Bosch, 584 F.2d 1113

(1st Cir. 1978) . . . . . . . . . . . . . . . . .... 18
United States v. Mclean, 578 F.2d 64

(Fla. 3d DCA 1978) . . . . . . . . . . . . . . . . . . . 16
United States v. MFarland, 34 F.3d 1508

(9" Cir. 1994) A 1 0



VWaters v. State, 486 So. 2d 614

(Fla. 5'" DCA 1986), rev. den.,

494 So. 2d 1153
(Fla. 1986)

VWhitton v. State, 649 So. 2d 861
(Fla. 1994) ..

Wke v. State, 648 So. 2d 683
(Fla. 1994) .

Wlliams v. State, 414 So. 2d 509
(Fla. 1982) ..

Wod v. Georgia, 450 U S. 261
(1981) . L

- Vi

24

16

21



ARGUNVENT
PONT I

THE TRIAL COURT REVERSI BLY ERRED I N PLACI NG ALTERNATE
JUROR CARIL ON THE JURY AFTER DELI BERATI ONS HAD BEGUN.

Appel l ee clains that the propriety of permtting the alternate
juror to serve on the jury after deliberations had begun was not
preserved for appellate review Such a claimis wthout nerit.
Def ense counsel objected and noved for mstrial on the ground that
it was inproper to substitute with an alternate juror once
del i berations had begun. The trial court was very nuch aware of
t he probl em and conplaint. For exanple:

THE COURT: The problem| have is once the jury begins to
deli berate, the jury — the Judge is not supposed to
guestion the juror, or the jury as a whole as to the
t hought processes, or what is happening in the jury room
That is an area solely in their purview. |[If they find
they cannot arrive at a verdict, the only thing a court
can do is declare mstrial and start all over again.

* * *

MR. RATICOFF: You can't bring in an alternate.

THE COURT: Once deliberations start, | don’t see how you
can bring in an alternate, otherw se you woul dn’t have a
hung jury.

T2173 (enphasi s added).

* * %
MR. RATICOFF: 1'magoing to nove at this point, however,
for a mstrial.
M. ZIMET: | don’t think we have any choi ce.

THE COURT: Al right, | would ask that this be done in
front of your client.

MR. RATICOFF: Okay, | wll definitely do that.

T2179.



MR. RATI COFF: Just for the record, and |’ m strenuously
objecting to any alternate, I’'lIl nake the notion in front
of ny client.

T2180- 81.

THE COURT: Al right, for the record, counsel for the

defense is noving for a mstrial, is that correct?
MR. RATICOFF: 1I'mmnoving for a mstrial.
T2181-82.

After the state argued that it would be perm ssible to bring in an

alternate juror, defense counsel specifically objected on the

grounds that the jury was in the mddle of deliberations at the

time the alternate would be brought in and noved for a mstrial:
MR. RATICOFF: If | can respond?

Qobviously, | strenuously object to any deliberations
continuing with an alternate juror who has not been
present. | would like the record to reflect any deli ber-

ations coning in, in the nddle of deliberations ..

MS.  ZI MET: Wen we bring in an alternate juror, the
instructionto the jurors as a whol e, reconmence fromthe
very start any, and all, deliberations. So the alternate
juror can again fit fromthere.

MR.  RATI COFF: | object to the entire procedure and |
renew nmy notion for mstrial.

THE COURT: Your notion for mstrial is denied.

T2182-83 (enphasis added). After nore discussions regarding
substitution with an alternate juror, including the prosecutor’s
m suse of a m sl eading and i naccurate headnote by West Publi shing
that conveyed it was proper to substitute with an alternate juror
once deliberations have begun, the trial court made it clear that

the i ssue was not wai ved:



THE COURT: ... And so the record is clear, the defendant
is not waving any objection to the Court’s failure to
grant a mstrial.

T2193. Thus, the present issue was preserved through Appellant’s
objection to the use of the alternate juror on the ground that it
was inproper to do so once deliberations had begun. The tria

court, prosecutor, and defense attorney all recognized the issue.
Thus, the issue is preserved for appellate purposes. See al so
Sloan v. State, 438 So. 2d 888, 890 (Fla. 2d DCA 1983) (defendant

is entitled to mstrial due to alternate in jury room “if he does
not ask for a mstrial, he will be deened to have waived the
error”).?

Magi ¢ words are not required to preserve the issue as |long as
the trial court is apprised of the error and recognized the

conpl ai nt. Wllians v. State, 414 So. 2d 509, 511 (Fla. 1982)

(even though “trial counsel did not specifically cite to prohibi-
tion against ex post facto laws as the basis for his |egal
argunent” in context of case judge was appri sed of conplaint); Wke
v. State, 648 So. 2d 683, 687 (Fla. 1994) (issue preserved for
appel l ate review where trial court was aware of the nature of the
conpl aint even though the rule (3.870) which controlled the issue

was not brought to his attention).? In the present case the trial

! Assuming arguendo, that the trial court had not been
informed of the issue, issues involving the integrity of jury
del i berations have in the past been fundanental error. See Berry
v. State, 298 So. 2d 491 (Fla. 4'" DCA 1974). Wiether or not Berry
is still good law, at the very least, a draconian standard for
preservation should not be inposed with an issue that is either
fundamental error, or very close to fundanental error.

2 Wke is contrary to Appellee’s claimthat Appellant had to
specifically nention Rule 3.280 and other specific cases rather
than objecting to the use of the alternate on the grounds that it
was i nproper once deliberations had begun. The cases cited by
Appel | ee are nerely objection cases requiring that the trial court

- 3 -



court fully understood the nature of Appellant’s conplaint about
substituting on the ground that it was inproper once deliberations
have begun.® The prosecutor responded by nmi susing a headnote from
a case to present its argunent on the i ssue. Appellant’s objection
and notion for mstrial were sufficient to preserve the issue for
appel l ate review. *

Appel | ee’ s argunent regarding the error of juror substitution
once del i berati ons have begun i gnores the principles and foundati on
of our jury system For exanple, Appellee clainms on page 10 of its

brief that the right to a jury of 12 is not infringed, regardless

be on notice of the conplaint and do not require bringing specific
cases or rules to the trial court’s attention to preserve the
issue. In addition, Wke was decided after the other cited cases.

3 The error was substituting an alternate juror once delibera-
tions have begun. The error itself can be harm ess or harnful
dependi ng on whether sufficient procedural safeguards were taken
prior to the alternate juror joining deliberations. D scussion of
the safeguards goes to whether the error was harm ess and not
whet her an error occurred. \While counsel nust object to preserve
an issue, he need not argue to the trial court whether the error
was harm ess. Such an action would be futile where the trial court
al ready di sagreed with counsel on the nerits (that error occurred).

4 1t should be noted that Appellee’'s reliance on Sotola V.
State, 436 So. 2d 1001 (Fla. 5'" DCA 1983) is misplaced. Sotolais
totally distinguishable from the present case. In Sotola, the
issue of wusing the alternate was discussed, but during the
di scussi ons defense counsel never conplained or objected in any
formor manner. In other words, the trial court was never placed
on notice about its proposed action. |In fact, defense counsel only
m m cked a notion for mstrial (“My client insisted that I nove for
mstrial”) after the trial court had reached its decision. I n
reality, there was no true notion for mstrial. The concurring
decision noted that if there had been a bona fide notion for
mstrial, reversal was warranted. The instant case is different.
Def ense counsel “strenuously” objected to the use of the alternate
specifically due to the fact deliberations had begun. T2182.
Unli ke Sotola, here there was an objection and a bona fide notion
for mstrial rather than a general m m cking that the client wanted
a mstrial. Unlike Sotola, here the trial court was aware of the
nature of the defense conplaint. A notion for mstrial has been
recogni zed as preserving the issue. Sloan, supra, at 890.

- 4 -



of other circunstances, where 12 jurors ultimtely render a
verdict. Such a claimtotally ignores certain |ongstanding jury
principles. Under Appellee’s view of the right to a jury of 12,
one could have alternates, interpreters, bailiffs, |awers, the
press, etc., inside the jury roomduring deliberations, influencing
the jury, and everything would be proper as long as the 12 jurors
ultimately rendered a verdict. This, of course, is not reality.
The reason alternates, interpreters, etc., are not allowed to be
present during deliberations is because the 12 jurors are not to be
i nfluenced by any other person or material outside of the 12

jurors.?®

Appel l ee also overlooks the fact that a jury of 12 is a
constitutional right in Florida. See page 18 of the Initial Brief.

In interpreting rules and cases, the inportance and constitu-
tional magnitude of the right to a jury of 12 nust be paranpunt to
any anal ysis. Appellee clains that Rule 3.280 allows for substitu-
tion of a juror after deliberations have begun because the
alternate jurors are not discharged from the penalty phase of a
capital case. However, such an interpretation of Rule 3.280
contravenes the right to a jury of 12 and is contrary to a common
sense reading of the rule. Rul e 3.280(b) provides that the
alternate shall be excused after the guilt phase with instruction

that the alternate may have to return for an additional hearing

> See Ludaway v. State, 632 So. 2d at 732, 733 (Fla. 5'" DCA
1994) (presence of 13 jurors (which included an excused and
alternate juror) required mstrial due to the constitutional right
to a jury trial); Lamadrid v. State, 437 So. 2d 208 (Fla. 3d DCA
1983) (error to deny mstrial where alternate was present during
deliberations); Dilorenzo v. State, 711 So. 2d 1362 (Fla. 4'" DCA
1998) (presence of interpreter required reversal); Berry v. State,
298 So. 2d 491, 493 (Fla. 4'" DCA 1974); Sloan v. State, 438 So. 2d
888, 890 (Fla. 2d DCA 1983) (entitled to mstrial).

- 5 -



“should the defendant be convicted.” This wording indicates the

intent that the alternate (as in other cases) no |onger serve in
deciding guilt or innocence.?® The rule does not provide an
exception for substitution during guilt deliberations in a capital
case.’ The only exception the rule provides for is that the
capital alternate return for the penalty phase, if there is one.

Appel lee first cites other jurisdictions that have a statute
or rule that provides for a substitution after deliberations have
begun. Qbviously, those jurisdictions are not relevant to this
i ssue because Florida’s Rule 3.280 does not authorize such
substitution.® However, it should be noted that in one state which
has a statute permtting substitution after deliberations have
begun, the appellate court held that automatic reversal is required
when t he del i berative process of the jury is di sturbed by substitu-
tion after deliberations have begun — because it violated the right
to a jury of twelve and reversal would be automatic because the
extent of prejudice would be too difficult to evaluate. People v.
Ryan, 224 N E.2d 710, 713 (N. Y. 1966).

On page 12 of its brief, Appellee cites to a nunber of cases
fromother jurisdictions to claimthat there is no consensus as to

whether it is error to substitute once deliberati ons have begun

6 The key is that once deliberations have begun, an alternate
is no longer qualified to serve on the jury “whether or not she was
di scharged.” United States v. Beasley, 464 F.2d 468, 469 (10" Cir
1972) .

" As explained inthe Initial Brief at page 18, a defendant in
a capital case in Floridais entitled to a twel ve-person jury. It
woul d be odd indeed if Rule 3.280 were interpreted to afford an
exception to a constitutional protection in a case where the
ultimate penalty m ght be inposed while providing nore protection
in |less serious cases.

8 In fact, Rule 3.280 at least inpliedly prohibits substitu-
tion after deliberations have begun.

- 6 -



However, all the cases Appellee cites to recognize that it is error
to substitute after deliberations have begun.® Even anobng the
cases cited by Appellee there is a consensus that it is error to
substitute after deliberations have begun in a state such as
Florida that has no rule or statute specifically authorizing
substitution. It cannot be legitimtely contended that it was not
error to substitute after deliberations had begun. A vast majority
of jurisdictions would reverse under the facts of this case.

On pages 21-34 of the Initial Brief, Appellant has supplied
this Court with the cases that give the nost thoughtful and in-
depth analysis of this issue. Appel | ee has not challenged the
| ogical analysis that they put forth nor has she distinguished
them These cases all provide analysis on why substitution after
del i berati ons have begun is error. The real |ack of consensus is
whet her the error calls for per se reversal or a harnless error
anal ysi s. In pages 21-23 of the Initial Brief, Appellant has
di scussed cases froma nunber of jurisdictions which require per se
reversal. Anmong these cases include: State v. Bunning, 485 S. E. 2d
290 (N.C. 1997); State v. Bobo, 814 S.W2d 353 (Tenn. 1991); People
v. Ryan, 224 N E 2d 710 (NY 1966) and Plate v. State, 925 P.2d 1057
(Al aska App. 1996)° which all have thoughtful analyses as to why

the error requires reversal. One of the reasons for per se
reversal is due to the sanctity, confidentiality, and privacy of
the jury’ s deliberations and such error shoul d be per se reversible

rat her than invading the privacy of the deliberations to determ ne

° Appellee cites to Cork v. State, 433 So. 2d 959 (Al a. App.
1983) and then indicates in parentheses that deliberations had not
yet begun in that case. Thus, Cork is not contrary to finding
error to substitute once deliberations have begun.

0 There are at | east four other jurisdictions that require per
se reversal



the inpact of the inproper substitution. Bunni ng, 485 S.E.2d at
292. Florida has also adopted per se reversal rules rather than
i nvadi ng the privacy of jury deliberations to determ ne the inpact
of certain errors.' Another reason for per se reversal is that
error of this type affects the constitutional right toa jury trial
(whi ch nust be preserved inviolate) and results in such prejudice
to the judicial process that automatic reversal is required. State
v. Bobo, 814 S.W2d at 358. Likewise, the right to a jury trial
must “remain inviolate” in Florida [Art. I, § 22] and comon | aw
required not less or nore than 12 jurors!? and violation of that
right is prejudicial to the judicial process.

A nunber of jurisdictions using a harmess error test have
al so been nentioned. Neither Appellee nor any of these cases from
those jurisdictions refute the reasoning of Florida cases or the

cases of Bunning, Bobo, Ryan, or Plate for per se reversal.

Florida cases have already set the standard of per se reversa

where the integrity of the jury function is in question and the
privacy of the jury deliberations would be invaded to determ ne
whet her there was prejudice. Lanadrid v. State, 437 So. 2d 208
(Fla. 3d DCA 1983); Ludaway v. State, 632 So. 2d 732 (Fla. 1t DCA
1994). Due to the sanctity of the jury deliberations this Court

should utilize a per se reversal standard rather than invading the

privacy of the jury deliberations to determ ne the harm

1 Lamadrid v. State, 437 So. 2d 208 (Fla. 3d DCA 1983)
(unaut hori zed presence of alternate was per se reversible error);
Dilorenzo v. State, 711 So. 2d 1362 (Fla. 4'" DCA 1998) (“sanctity
of the jury room has been so zealously protected” intrusion of
interpreter required reversal).

2 Florida Fertilizer & Mg. Co. v. Boswell, 45 Fla. 301, 34
So. 241 (Fla. 1903).




On page 13 of its brief, Appellee has cited to federal cases
to claimthat the error in this case is not per se reversible.
Wiile claimng that the federal and Florida rule are simlar,
Appel l ee points out two inportant differences. Appel | ee argues
that the Federal rule is not constitutionally grounded. There is
a good case to believe that Florida’s rule is a product of the
Florida Constitution. See pages 18-19, 22 of Appellant’s Initial
Brief. Appellee also enphasizes that under the Federal Rule there
is no error if the defendant is tried by 11 jurors and he wai ves
his right to a jury of 12. Florida Rule 3.280 does not authorize
ajury of 11. In Florida, Appellant has a constitutional right to
12 jurors and did not waive that right. Thus, even using the
federal standard there was error.®

Even if one uses a harm ess error test, it cannot be said that
the error was harm ess. O course, one does not | ook at the nature
of the evidence in conducting a harnm ess error test. E.g. State v.
Lehman, 321 N.W2d 212, 223 (Ws. 1982) (rejecting state’s claim.

Rat her, the inquiry is whether the substitution inpacted the
integrity of a 12-person jury. The key inquiry includes whether

the alternate had formed an opinion or had been exposed to outside

13 Appel l ee nentions United States v. MFarland, 34 F.3d 1508
(9th Cir. 1994). MFarland is not helpful to Appellee. MFarland
is reviewed as plain error case (fundanental in Florida) due to a
total lack of objection. It was agreed by all (even the govern-
ment) that it was error to substitute once deliberations had begun.
Because of no objection, a higher standard of review for reversal
was used (substantial rights of accused). It was clear that but
for the |ack of an objection prejudice would be presuned and the
conviction would be reversed. Utimtely, two nenbers of the panel
decided to affirm primarily because the harm alleged by the
defendant, that the renoved juror was a hold out for not guilty,
was elimnate by Rule 24(c) which allows for the remaining jurors
to continue and 11-0 vote woul d have occurred even if the inproper
substitution had not occurred. It should be noted that the vote in
McFarland was 2-1 with a strong di ssent.

- 9 -



informati on, and whether the original 11 jurors were capable of
di sregarding their prior deliberations with the renoved juror.
Even anong the states that utilize a harnless error test,

generally prejudice is presuned. Commonweal th v. Saunders, 686

A. 2d 25, 28 (Penn. 1996) (noting that state courts have establi shed
presunption of prejudice which prosecutor nmust rebut). It is only
after ensuring there were sufficient procedural safeguards to
ensure that the substitution after deliberations could not inpact
the nature of the deliberations process that the error can be
deened har nl ess.

Appel lee primarily relies on one alleged fact to claimthe
error was harm ess — that jurors were told to begin deliberations
anew. However, Appellee totally ignores other facts that woul d be
important to a harnl ess error analysis: the original jury deliber-
ated 4% hours versus | ess than 2% hours by the reconstituted jury;
the 11 remaining jurors were never told to disregard prior
del i berations, nor was there any determ nation that they could or
woul d do so; the alternate was never asked a single question before
joining the deliberations including — whether she had forned an
opi nion or deliberated; whether she had been able to avoid nedia
reports about the case, etc.

Appel lee cites to no cases including simlar facts that
conclude the error was harmess. On the other hand, cases wth
careful analyses and conparable facts conclude that such error
could not be harmess. See Initial Brief at 26-34. Appellee has
not di sputed the anal yses of these cases. These cases anal yze the
total facts and conclude that the interference with the integrity
of the jury was prejudicial — even where the trial court instructs

the jury to begin deliberations anew. People v. Bunette, 775 P.2d

583 (Colo. 1987) (error not harm ess where instruction to begin
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anew, initial jury deliberated |onger than reconstituted jury,
there was no instruction to disregard prior deliberations, the
al ternate was not questioned about his activities — even though he
was earlier instructed not to discuss the case with others); Plate
v. State, 925 P.2d 1057 (Al aska App. 1996) (error not harnl ess
despite instruction to begin anew, judge did not receive assurances
that jurors could disregard prior deliberations, alternate was not
guesti oned about whether he had forned an opinion — despite fact
that he had been instructed not to discuss the case with others);
Commonweal th v. Saunders, 686 A 2d 25 (Penn. 1996) (error not

harm ess, enphasizing failure to question the alternate as to
whet her he had been i nfl uenced by outside influences and failure to
determ ne whether remaining jurors were capable of disregarding
prior deliberations which is required to insure the integrity of

the jury function); State v. Lehman, 321 N.W2d 212 (Ws. 1982)

(original jury deliberated 1 hour 35 mnutes vs. 1 hour 21 m nutes
for reconstituted jury, no evaluation of alternate to determne if
he could still be inpartial); Bulls v. United States, 490 A 2d 197
(D.C. App. 1985) (initial deliberation 40 mnutes and second

deli beration 68 mnutes showed that alternate mssed a |arge
per cent age of discussions and thus it would not be said that jury
truly began deliberations anew).

Moreover, the trial court’s instruction as to what the jurors
were to do upon the arrival of the alternate was, at best,
anbi guous. The trial court told the jury both to “restart”
deli berations and to begin anew. These terns have different
connotations. NMbre inportantly, the trial court instructed the

original jurors that the alternate’ s i nput “may change how you f eel

14 See page 25, note 7 of Appellant’s Initial Brief.
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about certain matters” T2189. This inforns the jury not to
disregard their prior deliberations and tells them that their
opinions fromthe prior deliberation possibly could be changed by
the alternate. The trial court’s instruction not only failed to
insure the integrity of the jury function, it served to conprom se

the integrity of the jury function. Comonwealth v. Saunders, 686

A.2d 25 (Penn. 1996) (an instruction that could allow jury not to
di sregard their prior deliberations serves to conproni se integrity
of the jury function).

Finally, Appellee clains that froma public policy standpoint
t here should be no need to declare a mistrial in a capital case and
Rul e 3.280 should be anmended with added procedural safeguards to
ensure that no harmis done to the integrity of the jury function.
Appel lee’s Brief 16-17, note 3. Specifically, Appellee argues a
new rul e shoul d be pronul gated and it shoul d have certain require-
ments (including questioning of the alternate and determ ni ng that
the remaining jurors are capabl e of begi nning deliberations anew —
i.e. disregard prior deliberations) to ensure no prejudice:

Al ternately, should the Court find Rul e 3.280 applies and
requires reversal, the State submts a rule anendnent is
warranted for capital cases where an original juror
becones incapacitated during deliberations. To require
a mstrial under these circunmstances isS unnecessary,
especially where alternates are not discharged, and are
adnoni shed not to discuss the case. Basi ¢ procedura
saf eguards may be enpl oyed to ensure a fair and i nparti al
jury after such substitution. Should the Court promul -
gate a newrule, it could require inquiry of the alter-
nates and original jurors to ensure there has been no
prej udi ce generated due to the delay in substitution and
that the newy created jury woul d be capabl e of begi nni ng
del i berati ons anew.

The inquiries that Appellee proposes to ensure no prejudice

were not done in this case. Appellee’s own proposed rul e change




clearly denonstrates why the error cannot be deened harnmess in
this case.

As for public policy, interference with the deliberations and
the integrity of the jury function should not be permtted on
policy grounds. If there is a rule to allow substitution after
del i berati ons have begun, then an opening is potentially created
for getting rid of a juror who is not in agreenent with the other
11 or who, because of the pressure of the other 11, feigns illness
in order to be relieved of the pressure. This is a potential
danger no matter how well crafted and witten a new rule is.
Publ i ¢ policy shoul d be agai nst anything that potentially endangers
the integrity of the jury function. Appellant relies on his

Initial Brief for further argunent on this point.

PO NT |

| T WAS FUNDAMENTAL ERRCR TO | NTERFERE WTH THE JURY
DELI BERATI ONS BY REMOVI NG JUROR WALLACE W THOUT CONDUCT-
I NG AN ADEQUATE | NQU RY THAT WOULD JUSTIFY SUCH A
REMOVAL.

Appel l ee first notes that the instant issue was not preserved
by an objection. This is true. However, as can be seen fromthe
headi ng above, Appellant takes the position that interfering with
jury deliberations by renpbving a juror w thout an adequate inquiry
constitutes a serious structural error — i.e. fundamental error.

Appel l ee next clains that the decision to renove a juror is
within a trial court’s discretion. That is not the issue in this
case. The issue is whether the trial court can renove a juror

w t hout conducting an adequate inquiry. Qbviously, a trial court

is not exercising its discretion where it does not conduct an
adequate inquiry in order to have sufficient information to

exercise its discretion



Finally, Appellee clains Wallace' s problemwas not anbi guous
and renoval was warranted. However, when asked what was wong,
Wal | ace said, “This is a long story,” T2176, and expl ai ned t hat her
son had been on trial for a crinme he did not conmt, T2177-78, and
she could not bring herself to do this T2178. It appears that
Wal |l ace’s problens were due to the facts of this case and the
pressure of convicting soneone that she felt mght be innocent.
Certainly, the record i s not unanbi guous that Wl |l ace’s probl emwas
not related to the facts of the case or the pressures of delibera-

tions. Wal | ace explained that she did not have the enptiona

problens during the jury selection process T2178. The resulting

conclusion is that it was the facts of the case that caused her
pr obl ens. As explained by the cases in the Initial Brief, the
trial court should not have interfered with deliberations by
removi ng Wal |l ace wi t hout conducting a nore adequate inquiry which
elimnated the facts of the case or relations with other jurors as
the cause of the problem Appellee has totally failed to discuss
any of the cases cited in Appellant’s brief on this point.

Appel lant relies on his Initial Brief for further argunent on this

poi nt ..
PONT 11
APPELLANT WAS DENI ED DUE PROCESS AND A FAI R TRI AL BY THE
TRIAL COURT'S PLACI NG UNDUE PROM NENCE ON THE JURY’' S
NOTES.
First, Appellee clains the error cannot be reviewed due to the
| ack of objection. However, this issue is ripe for appellate

revi ew because of other objections relating to jury deliberations

(Point 1). C. Ruiz v. State, 24 Fla. L. Wekly S157, 159 (Fl a.

April 1, 1999) (because of objections to a related matter issue
woul d be revi ewed even t hough no objection); Wiitton v. State, 649
So. 2d 861, 864-65 (Fla. 1994).




Appel lee clainms that the trial court’s instruction giving
undue promnence to the notes was proper because Appellant
consented to t he notetaking. However, consent to take notes is far
different from consenting to giving the notes undue prom nence.
Appel | ee has not di sputed that jurors nmust be adnoni shed t hat notes
are only to be used to refresh recollection and not to be used as
evidence or to resolve conflicts in nenory. United States v.
Macl ean, 578 F.2d 64, 66 (Fla. 3d DCA 1978); Mers v. State, 499
So. 2d 895, 897 (Fla. 1 DCA 1986) (error for trial court not to

instruct jury on the proper use of notes).

In this case the trial court did not instruct the jury on the
limts of notes. It did the opposite and pl aced undue enphasi s on
the use of notes by informng the jury to use notes to discern the
facts wi thout any adnonition that notes were nerely a tool to aid
their nenory. Thus, as in Points | and Il, the trial court took an
action which inpacts on the structure of the jury deliberations.
Appellant relies on his Initial Brief for further argunment on this
poi nt .

PO NT 1V

THE TRIAL COURT ERRED IN FAILING TO HOLD AN ADEQUATE
| NQUIRY INTO THE | MPACT OF DEFENSE COUNSEL’'S BI POLAR
| LLNESS ON APPELLANT' S RIGHT TO A FAIR TRI AL.

Appel l ee clains that defense counsel’s conpetency and its
i npact on Appellant’s right to fair trial was adequately inquired
into through the nmedical testinony alleging that there shoul d be no
nore problems with M. Raticoff’s ability to proceed. Appellee
apparently believes that a counsel’s nere presence at trial is
sufficient and that preparation is not part of counsel’s function.
As explained at page 44 of the Initial Brief, such an idea is
fal se. See Holley v. State, 484 So. 2d 634, 636 (Fla. 1 DCA
1986); Martin v. State, 363 So. 2d 403, 404 (Fla. 4'" DCA 1978).
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Appel l ee al so clainms that, despite the trial court’s error in
failing toinquire into the inpact of the bipolar disorder on trial
preparation, the present issue is a post-conviction claimrather
than an appellate claim However, this is not a post-conviction
claim The issue is whether the trial court perfornmed its duty by
conducting a proper inquiry into counsel’s ability to prepare

United States v. Bosch, 584 F.2d 1113, 1124 (1t Gr. 1978). Thus,

the issue involves the trial court’s actions and is an appellate
i ssue rather than a post-conviction issue. See Hardw ck v. State,
521 So. 2d 1071 (Fla. 1988). Appellee has not disputed that M.

Raticoff’s bipolar disorder was serious, was brought to the trial

court’s attention, and that the trial court did not inquire into
whet her the illness had i npacted preparation. As explained in the
Initial Brief, the trial court erred in not naking a proper
inquiry.

PO NT V

APPELLANT DID NOT WAIVE H S RIGHT TO CONFLI CT- FREE
COUNSEL AND THUS H S RI GHTS UNDER THE SI XTH, EI GHTH AND
FOURTEENTH AMENDMVENTS TO THE UNI TED STATES CONSTI TUTI ON
VWERE VI CLATED.

Appel l ee clainms that since no evidence was presented denon-
strating that Raticoff was i nconpetent, ® Appell ant was not entitled
to conflict free counsel. Such a clains stands logic on its head.
| f Appell ant ever needed conflict-free counsel it was when Rati coff
presented his doctor in court and testified that Raticoff was now

mental |y conpetent to proceed in this case. Conflict-free counse

15 Appel | ee makes such a claimwhile at the sane tine claimng
t hat defense counsel failed to recogni ze and object to issue after
i ssue. | f defense counsel did not have the bipolar disorder,
Appel  ant posits that the state’s evidence would have cone under
much cl oser scrutiny and that additional preparation of a defense
m ght have created a different result.
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woul d have been able to question the bipolar disorder’s inpact on
Raticoff’s ability to prepare for trial. Contrary to Appellee’s
claimotherwi se, Raticoff had absolutely no interest in exposing
his fl awed preparation of Appellant’s case. Conflict-free counse
for Appellant would work to expose the inpact of the bipolar
illness on preparation. There was an actual, as opposed to
hypot hetical, conflict of interest between Appellant and Rati coff.
Appel | ee cannot legitimately claimthat Appellant was not entitled
to conflict-free counsel because the inpact of Raticoff’s disorder
on preparation was not exposed where Appellant did not have
conflict-free counsel to expose such evidence. In addition, as
noted in pages 45-47 of Appellant’s Initial Brief, there were
indications that the illness had adversely affected Raticoff.

I n addi tion, Appellee also clains that there was no prejudice
to Appellant. However, this was an actual, real conflict and not
a hypothetical situation. Raticoff had absolutely no interest in
having the disorder’s inpact on his preparation brought to |light.
See Initial Brief at 48-49. Appellant had an interest in exposing
such information. Thus, there was an actual, real conflict of
i nterest which deprived Appel |l ant of representati on and no show ng
of prejudice was required for reversal. See Padgett v. State, 743
So. 2d 70, 73 (Fla. 4'" DCA 1999) (defendant “for all intense

pur poses was unrepresented’” where counsel took position that was
adversarial toclient’s interest —client was entitled to conflict-
free counsel ); Tucker v. Day, 969 F.2d 155 (5'" Cir. 1992) (defense

counsel’s failure to provide assi stance constituted deprivation of
counsel so that no showi ng of prejudice was required).
Appel | ee al so cl ai ns Appel |l ant waived his right to conflict-

free counsel and to appellate review of that issue by personally

failing to object. That is not how it works. As expl ained on
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pages 50-51 of the Initial Brief, there is a waiver only if the
def endant does so affirmatively, and not by his silence. It is the
trial judge's duty to initiate an inquiry if he reasonably shoul d
know of a conflict. After all, the defendant has an appointed
attorney that he relies on to speak for him and should not be
penal i zed when the attorney has a conflict which causes him to
advocate for hinself and not for the defendant. The trial court
should act on this type of conflict w thout objection.

Appel l ee clainms the trial court had no reason to know of any
conflict. Such a claimis nonsense. The judge woul d have to be an
ostrich with his head in the sand to believe that Raticoff, who was
interested in protecting his reputation that he was conpetent
despite his bipolar illness did not have a conflict of interest
wi th Appel | ant who woul d want the full extent of Raticoff’s illness
and its inmpact on his conpetency to be investigated before being
represented by himin a capital case.

Finally, Appellee argues that the issue as to Raticoff’s
conpetence is a matter for post-conviction rather than direct
appeal . Appel l ee m sstates and m sunderstands the issue. The
i ssue on direct appeal involves Appellant not having conflict-free
counsel at a vital proceeding and not a post-conviction issue. It
is the trial court’s error that is being reviewed. It was error
for Appellant not to have conflict-free counsel at the hearing and
the trial court failed to nake the required inquiry into waiver of
the conflict. Wod v. Ceorgia, 450 U S. 261 (1981) at 272 n.18

(“Sullivan mandates a reversal when the trial court has failed to
make an inquiry even though it ‘knows or reasonably should know
that a particular conflict exists’” citing Cuyler v. Sullivan, 446
U S 335 (1980)). In addition, where the conflict essentially

causes the defendant to be “unrepresented” at the hearing — it is
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an appellate i ssue which is reversed w thout show ng of prejudice.
See Padgett v. State, 743 So. 2d 70, 74 (Fla. 4'" DCA 1999) (deni al

of right to counsel is not subject to harm ess error analysis);

Tucker v. Day, 969 F.2d 155 (5'" Cir. 1992). Appellant relies on

his Initial Brief for further argunment on this point.
PO NT VI

APPELLANT WAS UNREPRESENTED BY COUNSEL DURI NG A CRUCI AL
PROCEEDI NG AND THUS HI S RI GHTS UNDER THE SI XTH, EI GHTH
AND FOURTEENTH AMENDMVENTS TO THE UNI TED STATES CONSTI TU-
TI ON VERE VI OLATED.

There is no dispute that the hearing on defense counsel’s
conpetency constituted a critical stage in this case. However
Appel lee clains that this case is like those cases where a
defendant initiates a claimof ineffective assistance of counsel
and a Nelson inquiry is required. Such a claimis without nerit.
Were a defendant initiates a claimthat he was not effectively
represented by counsel he does not have a constitutional right to
be represented on such a claim In such clainms, a defendant
naturally represents hinself. |In the present case, Appellant did
not initiate the hearing on defense counsel’s conpetency. He was
supposed to rely on his counsel at this hearing, but counsel did
nothing to fulfill his role as advocate for his client. Appellant

was unrepresented by counsel. See Padgett v. State, 743 So. 2d 70

(Fla. 4'" DCA 1999). Conplete failure of defense counsel to provide
any assistance at the hearing constitutes “constructive” depriva-
tion of counsel so that no showing of prejudice is required for

reversal. Tucker v. Day, 969 F.2d 155 (5'" Cir. 1992). Reversa

IS required. Appellant relies on his Initial Brief for further
argunment on this point.
PO NT VI



THE TRI AL COURT ERRED I N ALLOWN NG | N EVI DENCE THAT LI SA
DYKE WAS PREGNANT WHERE THE PROBATIVE VALUE OF SUCH
TESTI MONY WAS SUBSTANTI ALLY OUTWEI GHED BY UNFAI R PREJU-
Dl CE.

First Appellee clains that Appellant cannot attack the | ack of
rel evancy or probative value of the evidence of pregnancy in
argui ng the probative val ue was substanti ally outwei ghed by unfair
prejudice. Such a claimis specious. The |low probative value is
an inportant factor to be considered in such an issue.

On pages 35-36 of its brief, Appell ee argues that the evidence
of pregnancy nust be admtted because the accused nust take the
victimas he finds him Appellee’s novel concept would elimnate
the rule of aw that the probative val ue nust not be substantially
out wei ghed by unfair prejudice. It should not be adopted.

Appel | ee makes no argunent that the evidence of pregnancy was
not extrenmely prejudicial. O course it is. The real issue is
whet her the evidence of pregnancy had a strong enough probative
force to outweigh its substantial prejudice. Appellee clains that
t he pregnancy was hi ghly probative of the | ack of consent to sexual
battery and to show that deadly force was used. Appellee’ s claim
is totally without nerit. Wiile there was an issue as to whet her
any sexual battery occurred,® there was absolutely no issue as to
whet her the acts agai nst Lisa Dyke were consensual — they were not.
There was no i ssue or claimthat Dyke gave consent to her attacker.
Thus, he probative value of the pregnancy toward consent is
virtually nil.¥ Also, the stab wounds, and not the pregnancy
itself, reflect that deadly force was used. The pregnancy had no

probative value toward that end. The trial court even recognized

6 Appel | ant was never charged with sexual battery.

7 Al so, nerely because a woman i s pregnant does not nean that
she woul d not consent to have sex.
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that the pregnancy has no relevancy toward the elenents of the
crinme T341. The probative value of this evidence was substantially
out wei ghed by the undue prejudice. It was error to allow the
pregnancy into evidence.

Appel | ee next clainms that the error was harnl ess based on the
strength of the case. However, Appellee nerely |ooks at the
evidence in a light nost favorable to the state and totally ignores
the weak aspects of the state s case. If one |ooks at the
weaknesses of the state’s case, the error cannot be deened harmnl ess
beyond a reasonabl e doubt. As explained at page 57 of the Initial
Brief, the state’s | ead and first witness (Pauline Healy) testified
to facts that were not possible. The jury would have a hard tinme
with the state’s case based on this witness. Appellee cites to
Lisa Dyke's statenent; the bite marks; and all the DNA bl ood
evidence to claim that the error was harm ess. Li sa Dyke’'s
statenents identify the attacker as “Rodney” and “Ronnie” and as
Ruth’s sister’s boyfriend. This is hardly concrete proof. The
bite mark evidence could not identify Appellant as the attacker,
the evidence could only elimnate soneone from being a suspect
T1843-44. The DNA evidence was hardly overwhel mng when one
considers that the |aboratory involved in this case had no
proficiency testing and made m stakes. See Initial Brief at 57-60
for a full discussion. It cannot legitimately said that the
prejudicial evidence did not inpact the jury. This case nust be
remanded for a new trial. Appellant relies on his Initial Brief
for further argument on this point.

PO NT VI

THE TRIAL COURT ERRED BY NOT BEI NG PRESENT DURI NG THE
TESTI MONY OF A STATE W TNESS.



Appel | ee argues that because the trial court could hear but
not see the evidence, he was present. This is incorrect. Wters
v. State, 486 So. 2d 614 (Fla. 5'" DCA 1986), rev. den., 494 So. 2d
1153 (Fla. 1986). The trial court’s absence is fundanmental per se

reversible error. Bryant v. State, 656 So. 2d 426 (Fla. 1995).

Appellant relies on his Initial Brief for further argunment on this

poi nt ..

PO NT I X

THE TRI AL COURT ERRED BY | NSTRUCTI NG THE JURY ON FELONY
MURDER W TH SEXUAL BATTERY AS THE UNDERLYI NG FELONY AND
ON THE AGGRAVATI NG Cl RCUMSTANCE THAT THE OFFENSE OCCURRED
DURI NG A SEXUAL BATTERY BECAUSE THERE WAS | NSUFFI ClI ENT
EVI DENCE TO PROVE SEXUAL BATTERY

Appellee clains that the fact that the hearsay statenents
sayi ng Dyke was “raped” proves that a sexual battery occurred
However, as explained on pages 64-66 of the Initial Brief, that
evi dence was not sufficient.

Appel l ee cites to a nunber of cases to claimthe evidence was
sufficient to prove sexual battery in this case. However, either
the facts are totally different fromthe present situation,!® or the

facts which were sufficient for conviction are not set forth in the

8 For exanple, in Barwick v. State, 660 So. 2d 685, 696 (Fl a.
1995), anong other things, a senen stain was found in an itemthat
had been wrapped around the body. No senmen stain was present in
this case.
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opi nion. For exanple, Appellee cites Sochor v. State, 619 So. 2d

285 (Fla. 1993) and uses a parenthetical which portrays that
kissing is sufficient evidence to prove the crime of sexual
battery. If this is true, prisons in Florida wll need to be
greatly expanded to wel cone the mllions of people in Florida that
kiss each year. As fully explained in the Initial Brief at pages
63-67, the evidence was not sufficient to prove a sexual battery

occurred.

PO NT X

THE TRI AL COURT ERRED | N DENYI NG APPELLANT’ S MOTI ONS FOR
JUDGVENT OF ACQUI TTAL BECAUSE THE STATE FAI LED TO PROVE
THE ELEMENT OF PREMEDI TATI ON.

Appel l ee clainms that the nunber of stab wounds, novenent and
bite marks prove preneditation. However, as explained in the
Initial Brief, the evidence was consistent with a killing done in
an enotional frenzy wthout a preneditated design to kill.
Appellant relies on his Initial brief for further argument on this
poi nt ..

PO NT Xl

THE PROSECUTOR' S COWENTS DURING CLOSING ARGUMENT
DEPRI VED APPELLANT OF DUE PROCESS AND A FAIR TRI AL.

Appellant relies on his Initial Brief for argunent on this

poi nt .
PO NT X1

THE TRI AL COURT ERRED I N PERM TTI NG THE STATE TO | NTRO-
DUCE THE HEARSAY STATEMENTS MADE TO OFFI CER G LLESPI E

The state failed to neet its burden to prove the hearsay

statenments were dying declarations. MCrane v. State, 194 So. 632,
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636 (Fla. 1940); pages 75-77 of the Initial Brief. In addition

Dyke's statenents were shown to be the product of reflective
t hought . See page 78 of the Initial Brief. Appel | ee has not
addressed or disputed this aspect of Dyke' s statenments. Thus, the
statenents do not qualify as excited utterances. Appellant relies

on his Initial Brief for further argument on this point.

PO NT Xl 11

THE TRI AL COURT ERRED I N PERM TTI NG THE STATE TO | NTRO-
DUCE HEARSAY STATEMENTS MADE BY LI SA DYKE DURI NG A 911
CALL AND AT THE HOSPI TAL.

Appel | ee clains that the hearsay statenents woul d be adm ssi -
ble as a dying declaration. As explained in the Initial Brief on
this point at pages 80-81, none of the evidence would qualify under
the dying declaration exception to the hearsay rule. Al so, as
explained in the Initial Brief, none of these statenments qualified
as excited utterances. See Initial Brief, pages 79-82.

PO NT XIV

| T WAS FUNDAMENTAL ERROR TO CONSTRUCTI VELY AMEND THE
| NDI CTMENT CONTRARY TO THE GRAND JURY CLAUSES OF THE
FLORI DA AND UNI TED STATES CONSTI TUTI ONS.

On page 72 of its brief, Appellee clains that in prior cases
this Court has rejected the Gand Jury C ause issue raised in this
poi nt . Such a claimis without nerit. Al the cases cited by
Appel l ee involve the Notice Clause and none deal with the G and
Jury O ause. ! The |l esson to be gathered fromthose cases is that

defendants are theoretically on notice of two types of first degree

19 Appel | ee' s confusion regarding the Notice O ause and the
Grand Jury O ause is denonstrated by the fact that its argunent on
this point of its brief conmbines Points XIV and XV which involve
separate concepts and principl es.
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mur der . 2° The present issue has nothing to do with notice.
Instead, this issue deals with an indictnment being constructively
anended to bring forth an allegation that was either rejected or
not reviewed by the Gand Jury. Appellee has not presented any
caselaw that permts bringing forth a theory or charge different
fromthat which was presented to the Grand Jury. As explained in
the Initial Brief, which Appell ee has not contradicted, there is no
justification to do so.

It is a basic violation of due process and a fundanental error
to convict on a theory not brought by the Gand Jury. See Stirone
V. United States, 361 U S. 212, 80 S.C. 270, 4 L. Ed.2d 252 (1960);
Cole v. Arkansas, 333 U.S. 196, 68 S.Ct. 514, 92 L.Ed. 644 (1948);
Markhamv. United States, 160 U. S. 319, 16 S.C. 288, 40 L.Ed. 441
(1895); The Schooner Hoppet and Cargo v. United States, 11 U. S.
389, 394, 7 Cranch 388, 382, 3 L.Ed. 380 (1813) (Chief Justice John

Marshall stated, "But a rule so essential to justice and fair
proceedi ng as that which requires a substantial statenent of the
offense ... The rule that a man shall not be charged with one crine
and convicted of another, may sonetime cover real guilt, but its
observance is essential to the preservation of innocence."); State
v. Gray, 435 So. 2d 816 (Fla. 1983); State v. Sykes, 434 So. 2d 325
(Fla. 1983); Ray v. State, 403 So. 2d 956 (Fla. 1981); Perkins v.
Mayo, 92 So. 2d 641 (Fla. 1957); Mmnor v. State, 329 So. 2d 30
(Fla. 2d DCA 1976); Haley v. State, 315 So. 2d 525 (Fla. 2d DCA
1975); Causey v. State, 307 So. 2d 197 (Fla. 2d DCA 1975); Long v.
State, 92 So. 2d 259, 260 (Fla. 1957) ("where an offense may be

commtted in various ways, the evidence nmust establish it to have

been commtted in the manner charged in the indictnent").

20 But see Point XV of the Initial Brief.
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There is only jurisdiction to try a defendant on the charge
that is brought by the Grand Jury. Jurisdiction cannot be expanded
t hrough either consent or waiver.

PO NT XV

THE TRIAL COURT ERRED IN ALLON NG THE PROSECUTION TO
PROCEED ON A THEORY OF FELONY- MURDER VWHEN THE | NDI CTMENT
GAVE NO NOTI CE OF THE THEORY.

Appellee clains that this issue was not preserved for
appel l ate review However, the indictnent in this case only
charged preneditated nurder R2. Defense counsel filed a notion to
prohi bit the use of a felony-nurder theory due to |lack of notice
R111-113. The trial court denied this notion R375. The jury was
instructed on the theory of felony-nmurder (sexual battery).

Appel l ee fails to discuss this issue and totally sidesteps the
fact that it was the prosecution’s strategy to not reveal to
Appel l ant that he would be defending against a charge of felony
murder. Nor would Appellant be aware of such a charge where the
Grand Jury did not charge felony nurder. The prosecutor’s

del i berate strategy of anmbushing the defense by not noticing hi mof

the charge against himrequires reversal. Sheppard v. Rees, 909
F.2d 1234 (9th Cr. 1990) (reversing where chargi ng docunent did

not charge fel ony nurder and prosecutor hid the fact fel ony nurder
was a theory of the case until the charge conference). The

prosecution’s intentional strategy to provide Appellant notice of

t he specific charge agai nst himal so constitutes fundanental error.
Appel lant relies on his Initial Brief for further argunent on this

poi nt .

PO NT XVI

THE TRI AL COURT ERRED | N USI NG | NDECENT ASSAULT AS THE
PRI OR VI OLENT FELONY AGCGRAVATI NG Cl RCUMSTANCE
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Appellant relies on his Initial Brief for further argunent on
this point.
PO NT XVI |

THE SENTENCE OF DEATH MJUST BE VACATED AND THE SENTENCE
REDUCED TO LI FE WHERE THE TRI AL COURT FAI LED TO MAKE THE
FI NDI NGS REQUI RED FOR THE DEATH PENALTY.

Wil e Appellee points out that the trial court made npbst of
the findings required for the death penalty, Appellee fails to
address the fact that the trial court never made a finding that
“sufficient aggravating circunstances exist” to justify the death
sent ence. This requirenment is clear and unequivocal. It is
si npl e: as pointed out in the Initial Brief the death sentence
nmust be vacated for the trial court’s failure to set forth this
required finding in witing. Appellant relies on his Initial Brief
for further argument on this point.

PO NT XVI |

THE DEATH PENALTY IS NOT PROPORTI ONALLY WARRANTED.

Appellant relies on his Initial brief for the argument on this
Poi nt except to point out that Appellee s portrayal of Appellant’s
prior crime as essentially identical to the present one is an
extreme msuse of the evidence as it was in the court below
Appellant’s prior offense was not preneditated nor was it felony
murder. The jury determned that it was a second degree nurder
involving reckless indifference to life. Yet, Appellee utilizes
the elenents for which Appellant was acquitted to nake its claim
that the offense was amazingly simlar to the present one. By
doi ng so, Appellee by its actions has denonstrated how the details
of the prior felony can be m sused and why reversal is warranted
based on the argunent in Point Xl X

PO NT Xl X
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THE TRI AL COURT ERRED | N ALLOWN NG THE EVI DENCE CONCERNI NG
THE PRI OR VI CLENT FELONY TO BECOVE A FEATURE OF THE CASE.

Appel l ee argues that it was proper to present the details of
the prior felony to prove the aggravating circunstance. However,
such is not needed. Rhodes v. State, 547 So. 2d 1201 (Fla. 1989)

(copy of conviction is sufficient). Moreover, the details becone
extrenely prejudicial when one considers that they presented this
version of the facts of a first degree nmurder — for which Appel | ant
had been acquitted.? Appellant relies on his Initial Brief for
further argunment on this point.

PO NT XX

THE TRIAL COURT ERRED IN FINDI NG THAT THE KILLI NG WAS
ESPECI ALLY HEI NOUS, ATROCI QUS OR CRUEL.

Appel | ee essential clains that all nultiple stabbings are HAC
due to the pain involved. This is not true. Brown v. State, 644

So. 2d 52 (Fla. 1994). As pointed out in the Initial Brief, the

def endant nmust intend to cause unnecessary and prol onged suffering.
There was no such evidence presented. Inferences and specul ation
are not sufficient; especially where there appeared to be a
frenzied attack and there is evidence that Appellant was under the
i nfluence of narcotics. Appellant relies on his Initial Brief for
further argument on this point.

PO NT XXI

THE JURY | NSTRUCTI ON STATI NG THAT THE JURY IS TO ONLY
CONSI DER M TI GATI ON AFTER I T | S REASONABLY CONVI NCED OF
| TS EXI STENCE | S | MPROPER

Appel lant relies on his Initial Brief for argunent on this

poi nt .

2l Being found guilty of the lesser offense acts as an
acquittal of the greater offense.
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CONCLUSI ON

For the foregoing reasons, M. WIIlians’ convictions and
sentences nust be reversed.

Respectful ly submtted,

Rl CHARD L. JORANDBY

Publ i ¢ Def ender

15th Judicial Crcuit of Florida
421 Third Street/6th Fl oor

West Pal m Beach, Florida 33401
(561) 355-7600

JEFFREY L. ANDERSON
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