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ARGUMENT IN REPLY
ARGUMENT I -- ERRONEOUS SUMMARY DENIAL

A. REQUIREMENT OF AFFIDAVITS.

Bel ow, the State argued that in order to warrant a hearing,
M. Patton was required to not only allege facts, but also
"includ[e] a proffer of evidence which is avail able to support
the specific factual allegations" (Supp. PGR 517). 1In Valle v.
State, 705 So. 2d 331 (Fla. 1997), the Court rejected this very
argunment, noting that "noting in the rule [3.850] requires the
movant to attach an affidavit or authorizes a trial court to deny
the nmotion on the basis of a novant's failure to do so." 1d. at
1334. Here, however, the State was arguing that M. Patton's
notion should be summarily denied to the alleged failure to
“proffer evidence." This position is contradictory to Valle and
Rule 3.850 itself.

Inits Brief, the State acknow edges that below it argued
that M. Patton's notion should be summarily denied as "a
"proffer' of “available' evidence was necessary," but argues that
because the prosecutor never nentioned the word "affidavit," the
State did not assert an incorrect standard (Answer Brief at 12).

This is a distinction without a difference. Under Rule 3.850,

M. Patton was required to allege facts which, if true and not
conclusively refuted by the record, would entitle himto relief,
and thus an evidentiary hearing would be required. However, the

State required that M. Patton "includ[e] a proffer of evidence



which is available to support the specific factual allegations”
(Supp. PGR 517). This is the sane thing as requiring an
affidavit, and is contrary to the requirenents of Rule 3.850, as

the Valle Court observed.®

B. PREPARATION OF ORDER BY THE STATE.

M. Patton is not arguing that "the State cannot be involved
inthe litigation of a notion for post conviction relief until an
evidentiary hearing is ordered" (Answer Brief at 15). Wat M.
Patton is objecting to is the State's assunption of the position
of both judge and prosecutor. For exanple, the State's brief
argues that "an order denying post-conviction relief is not the
sane as a death sentence order” and thus it is not inproper for a
court to delegate responsibility to the State for preparing such

orders (Answer Brief at 16).2 M. Patton's argunent is rather

That M. Patton's case "took place prior to
Valle" (Answer Brief at 12), is correct. However,
Valle sinply elaborated on Rule 3.850; it did not set
forth a new standard. M. Patton would note the irony
of the State's position that it should not be held to
the pre-Valle standard. M. Patton has argued, for
exanpl e, that G oover v. State, 703 So. 2d 1035 (Fla.
1997), did not announce until after M. Patton's case
was on appeal the requirenent that amended Rul e 3. 850
notions be verified (Initial Brief at 25). Here, the
State is argui ng however that M. Patton shoul d
nonet hel ess be held to G oover's holding (Answer Brief
at 18).

*The proposition that an order denying Rule 3.850
relief is not the "sane" as a sentencing order 1is
dubi ous. \When the order "denies" relief, the State is

free to argue that it is insignificant. But it is
insignificant only to the State, not to the capital
def endant . Wien Rule 3.850 notions are granted, the



that the courts have abdicated their responsibility to

i ndependently adj udi cate these cases and i nstead del egate that
responsibility to the State. It is for this reason that M.
Patton has urged the Court to require | ower court judges to
prepare orders on capital postconviction notions in a manner
simlar to sentencing orders, that is, that such orders be
prepared by the judges thensel ves, not the prosecutors. Due
process is surely violated when judges, particularly over defense
objection, allowthe State to draft orders denying Rule 3.850

noti ons.

State does not take such a position toward the
significance of such orders.



ARGUMENT II -- DENIAL WITH PREJUDICE

The State argues that M. Patton never filed an oath to any
of his Rule 3.850 notions, and that the filing of the oath as to
t he second anended Rule 3.850 notion followng the oral denial is
legally insignificant (Answer Brief at 17). The State
acknow edges that under Rule 3.850, M. Patton had until April 5,
1995, to tinely file his notion (Answer Brief at 17 n.2). M.
Patton, under threat of a death warrant by the Governor, filed
his notion on June 8, 1994, nearly ten (10) nonths prior to the
two-year deadline (Supp. PCR 7-170). A verification was |ater
filed on February 9, 1995, as to the initial Rule 3.850 notion
prior to the expiration of the two (2) year deadline (Supp. PCGR
601-03). As this Court had not yet announced its ruling in
G oover v. State, 703 So. 2d 1035 (Fla. 1997), M. Patton did not

bel i eve an anmended Rul e 3.850 needed to be verified when the

ori ginal one had; nonetheless, followng the Court's oral denial
of the notion, M. Patton did file a verification to his anended
Rul e 3.850 notion (R 457-58). This verification was filed
nearly one year before the |ower court entered a witten order
whi ch indicated that M. Patton's Rule 3.850 notion had not been
verified.

The renedy for an alleged failure to verify a Rule 3.850 notion
is dismssal wthout prejudice. Here, M. Patton did submt a
verification to his anended Rule 3.850 notion. The argunent that

M. Patton "did nothing to correct the error until after the



claimwas denied" (Answer Brief at 19), is refuted by the record.
Followi ng the oral denial, he submtted a verification. Al nost

a year later, the lower court entered its witten order, which is

the dispositive event, not the oral denial. The State's attenpt

to di stinguish Jewson v. State, 688 So. 2d 968 (Fla. 1st DCA

1997), is unavailing. Jewson stands for the proposition that a

technical violation of Rule 3.850 can be cured even after the

court has entered a witten order denying relief. Here, M.
Patton cured the all eged deficiency before the witten order was
entered. Thus, the denial wth prejudice was erroneous, and that

part of the order should be reversed.



ARGUMENT III -- PUBLIC RECORDS
Appel | ee argues that a procedural bar as to M. Patton's
claimthat the lower court's in camera inspection was
insufficient (Answer Brief at 19-20). This argunent is
unavai ling. On nunerous occasions this Court has addressed a
capital defendant's claimthat the |lower court's in camera
i nspection of withheld records was insufficient and that the

records should be disclosed. See, e.g. Ragsdale v. State, 720

So. 2d 203 (Fla. 1998); Lopez v. State, 696 So. 2d 725 (Fl a.

1997). Here, the lower court conducted an in camera i nspection
of nunmerous docunents withheld by the State Attorney's Ofice and
ruled that they did not constitute public records and thus
refused to disclose themto M. Patton (T. 35-36). On appeal,

M. Patton has challenged that ruling. This is no different than
Ragsdal e and Lopez.

Appel l ee states that "the docunents at issue were sealed, and are
available for this Court's review, although Appellant is
apparently not desirous of such review' (Answer Brief at 21).

M. Patton, by raising the issue, is obviously "desirous" of such
review. M. Patton acknow edges that in his Initial Brief, he
stated that "the status of these records is unknown; by separate
nmotion, M. Patton is seeking to have the records transmtted to
the Court” (Answer Brief at 9 n.12). After checking the file,

t he undersigned has realized that no such notion was filed, and

therefore it is being submtted with the instant brief. M.



Patton requests that the Court, upon review of these records,
order themto be disclosed to M. Patton, and that M. Patton be
gi ven a reasonabl e opportunity to anmend his Rule 3.850 noti on.

Lopez. Relief is warranted.



ARGUMENT IV -- PRETRIAL AND GUILT PHASE INEFFECTIVENESS
A. FAILURE TO MOVE FOR CHANGE OF VENUE.

Despite acknow edgi ng that there was a significant anmount of
publicity surrounding this case, including newspaper articles
whi ch "recounted the factual circunstances of the nurder and
arrest, related the evidence seized during search warrants, and
reported the circunstances of the conpetency hearing” (Answer
Brief at 23), the Appellee's position essentially is that
counsel reasonably arrived at a strategy decision not to seek a
venue change because "there were no grounds for a change of
venue" (Answer Brief at 23). This argunent fails to accept M.
Patton's allegations as true. \Wile understandably not
mentioning the fact that the State bel ow argued that "a strategy
sonetinmes has to be assuned” (T. 306), the fact remains that this
type of fact-based determ nati on cannot be properly nmade absent

an evidentiary hearing. See, e.g. Thomas v. State, 634 So. 2d

1157 (Fla. 1st DCA 1994) (inappropriate to find that defense
counsel's actions were tactical absent an evidentiary hearing);

Davis v. State, 608 So. 2d 540 (Fla. 2d DCA 1992) (sane).

The Appellee's argunent that there were "no grounds” for a
venue change also fails to account for the fact that M. Patton's
trial was held during a period of civil unrest in Mam, a matter
that surely affected M. Patton's right to a fair and inparti al
jury. As alleged in M. Patton's Rule 3.850 notion:

It is particularly inportant to note the



at nosphere of the community in Mam at the
time of trial in 1981. R ots had been
preval ent in those days with racial tensions
at an all tinme high. Two days after M.
Patton's arrest for killing a black police
of ficer the sentence cane down in the Lonnie
Janmes Wal ker case. The Wal ker case invol ved
the nurder of a white police officer, Car
Mertes, by a black man. M. Wal ker cl ai ned
sel f-defense in that he was bei ng beaten by
the white police officer. He received a
conviction of second-degree. In an effort to
appear that mnority cases were prosecuted
nore severely, M. Patton's case becane the
backl ash case to appease the racial tensions
in the conmmunity. Logic dictates that the
state's political efforts to seek death in
this case were racially notivat ed.

Therefore, the inportance of seeking a change
of venue to a less volatile area was
critical. Counsel failed to request a
change.

(Supp. PCG-R 241-42).

G ven these circunstances, an evidentiary hearing is
warranted to determ ne whether trial counsel had a reasonabl e
strategy decision for not seeking a change of venue. It is
insufficient for the State to sinply assune there was one and to
assunme that such a decision was reasonable w thout the benefit of
an evidentiary hearing. Reversal for a hearing is thus
war r ant ed.

B. VOLUNTARY INTOXICATION.

Appel | ee reasserts the argunent nmade bel ow, that "the
def endant has never been able to proffer how nmuch or what drugs
he had ingested, or that he was intoxicated at the tinme of the

of fense" (Answer Brief). These statenents reflect a failure to



accept the allegations in M. Patton's Rule 3.850 as true. 1In
his notion, M. Patton alleged not only that expert testinony was
avai lable to establish that at the tinme of the offense M. Patton
suffered fromacute and chronic pol ydrug intoxication (PCR

216), but also that in the weeks | eading up to the offense he was
"on a cocaine, marijuana, heroin, and al cohol binge" and "[0]n
the day of the offense, M. Patton had been drinking alcohol with
his friends and taking "speedballs' intravenously" (PCR 219).
For the State to argue that M. Patton failed to allege what
drugs he had ingested or that he was intoxicated at the tine
reflects a failure to accept these allegations as true.

Li ght bourne v. Dugger, 549 So. 2d 1362 (Fla. 1989).

The State's brief further fails to acknow edge the fact that
at M. Patton's resentencing, expert testinony established that
M. Patton was not only intoxicated at the tinme of the offense,
see Initial Brief at 36 n.24 (discussing testinony of Dr. Krop),
but also that M. Patton was insane at the tinme of the offense
(1d.). None of this information was presented at trial, however,
due to counsel's unreasonabl e and prejudicial om ssions.

Not ably, the State does not contest that an intoxication defense
woul d have been inconsistent with the theory of defense, nor
could it, since defense counsel conceded to the jury that M.

Patton shot Officer Broom? As the State conceded below, ¢trial

*Mbreover, as the State acknow edged below, "the
trial judge instructed the jury on voluntary

10



counsel "argued that the situation involved split-second

deci sions on the part of the defendant, that he was soneone who
needed drugs, was strung out on drugs and was trying to buy
drugs" (Supp. PCG-R 522). Defense counsel conceded all the
material elenments of the State's case against M. Patton except
for his ability to formspecific intent because she asserted that
he was intoxicated. However, defense counsel failed to present
any of the anply avail abl e evidence to support her assertion. An
evidentiary hearing i s warranted.

Appel | ee argues that "the theory of intoxication was
rejected . . . based upon the unequivocal testinony of two
eyew t nesses, who were continuously with the defendant for the
period of 2-2 1/2 hours imrediately prior to the crinme" (Answer
Brief at 25). However, these witnesses, who testified for the
State, were not experts on the effects of intoxicating substances
on a brain-damaged individual; that these witnesses allegedly did
not see M. Patton using drugs in the imediate tinme | eading up
to the shooting in no way negates that M. Patton was in fact
i ntoxi cated due to the |long-term binge he had been experiencing,

as well as the speedballs and al cohol he had used on the day of

i ntoxication although there was no evidence of the
anmount of drugs consuned by the defendant preceding the
hom ci de of O ficer Broomt (Supp. PCR 522). The fact
that the jury was instructed on a defense for which no
evi dence was presented nmakes counsel's om ssions even
nor e unreasonabl e. An evidentiary hearing is clearly
war r ant ed.

11



the offense. The State bel ow acknow edged that the evidence of
M. Patton's intoxication was "not uncontradicted" (Supp. PCR
520), neaning that it was a disputed issue. However, trial

counsel failed to adequately and effectively present avail able
i nformati on which woul d have established a viable intoxication
defense. An evidentiary hearing is warranted, as the files and

records do not conclusively rebut M. Patton's all egations.

12



ARGUMENT V -- RESENTENCING INEFFECTIVENESS
A. FAILURE TO ENSURE A FAIR AND IMPARTIAL JURY AND JUDGE.

The Appel | ee presunes that the sole basis for M. Patton's
argunent is that the jury was nmade aware of the prior jury's
vote. However, M. Patton also alleged an even nore egregi ous
and fundanmental constitutional error--that trial counsel
unreasonably failed to nove for a mstrial when it becane
apparent that the jury was inproperly readi ng newspaper accounts
of the trial and then clearly were |ying about the issue during a
voir dire. In his anended Rule 3.850 notion, M. Patton clearly
set forth the factual basis of his claim

At resentencing, not only was the court

bi ased in favor of the state, but the jury
engaged in m sconduct so egregious that M.
Patton could not receive a fair and inparti al
resentencing: Jurors admtted reading a
newspaper account of the case during the
trial. The article divulged the previous
jury's sentence of death which was overturned
by the Florida Suprene Court. After
guestioning by the court, it was obvious that
at lTeast four jurors were Iying about their
exposure to the article. Juror Shaw had the
newspaper article in the jury room and
admtted reading the article. Juror Stowe

al so admtted reading the article and

di scussed it wth Jurors Jackson and Gong
(who | ater becane the foreman of the jury).
Jackson denied reading the article but stated
that [Juror] Kirschner discussed it on the

el evator. Kirschner then denied discussing
the article. Juror Jay said he was aware of
the article (R 1105-1130). At least six
jurors (one half of the entire panel) were
nanmed has havi ng exposure to the newspaper
article, two of which obviously Iied about
their activities. One of the jurors, foreman
Gong, was a fornmer U S. Attorney who knew t he

13



consequences of perjuring hinmself in court
and the consequences of tainting the jury

Wi th outside information. Incredibly,
def ense counsel raised on objection and
failed to nove for a mstrial. The tria

court Tikewse failed to sua sponte declare a
mstrial when it was clear that the jury had
been conprom sed.

(Supp. PC-R 254-55) (enphasis added). An evidentiary hearing
is clearly warranted on the issue of trial counsel's failure to
request a mstrial when it becane clear that the jury had been
i nproperly readi ng news accounts of the trial, and that jurors
were clearly lying about the matter.

Because jurors were not telling the truth about who had seen
and di scussed the newspaper article, any reliance by the State on
the argunent that "every juror stated that the article would not
affect their decision herein" cannot w thstand any scrutiny
(Answer Brief at 49-50). That defense counsel may or may not
have "wanted the jurors to know' about the prior jury vote does
not vitiate the underlying constitutional violation here--that
the jury had been readi ng newspapers and that jurors were not
telling the truth about their exposure to the newspaper article.

M. Patton certainly did not acquiesce to not seeking a mstrial
on this issue, for, as Appell ee acknow edges, "[d]efense counsel
did not request a mstrial" (Answer Brief at 50). Cearly an

evidentiary hearing i s warranted.

14



ARGUMENT VI -- THE BRADY AND GIGLIO VIOLATIONS

M. Patton's Rule 3.850 alleged that the jury did not know
that when M. Patton was arrested, a white paper with powder and
yellow pills were confiscated fromhimin a pack of Wnston
cigarettes and suspected as narcotics. M. Patton alleged that
the State withheld this report, or in the alternative ineffective
assi stance of counsel (Supp. PC-R 247-48).

In its brief, the Appellee argues that a State's discovery
response in fact indicated that the disputed report was discl osed
to the defense (Answer Brief at 56-57). However, as noted in M.
Patton's brief, the only matter attached to the State's response
as Exhibit 8 was a discovery response referring to "Evidence and
Property Receipts" -- this docunent lists generally "Evidence and
Property Entry of itens taken from Robert Patton" as being
di scl osed to the defense (Supp. PCGR 578). See Initial Brief at
53-54). M. Patton further alleged that the docunents attached
to the State's response failed to specifically identify which
itenms were turned over; no nmention was nmade specifically of the
cigarette pack with white paper and yellow pills. See Supp. PC
R 570-78). 1In the State's response to M. Patton's notion it
only argued that "police reports”" were provided to trial counsel
in discovery and referred to the attachnments which, as noted
above, did not specifically include the disputed report (Supp.
PC-R 534).

M. Patton nmust acknow edge, however, that Appellee's

15



assertion that the appellate record reflects an inventory of

di scovery received by trial counsel which does |ist the disputed
property receipt is accurate (Answer Brief at 57).* Thus, as to
the Brady and G glio aspects of this claim the |ower court's
finding that the files and records refute the allegation is
correct (Supp. PCR 643). M. Patton does continue to assert
that trial counsel did not use this inportant evidence at trial,

and thus counsel's representation was prejudicially deficient.

M. Patton's counsel had not previously seen this

docunent . Qoviously had counsel known about the
docunent, a Brady allegation would not have been
al | eged.

16



ARGUMENT VII -- COMPETENCY
The lower court denied this claimas legally insufficient
(Supp. PCGR 643).5 However, on appeal, the State argues that
this claimis procedurally barred (Answer Brief at 59). The
State should not be heard to conplain about the | ower court's
merits ruling, as the State drafted the order. See Argunent |.

This claimis clearly not procedurally barred. Mson v. State,

489 So. 2d 734, 736 (Fla. 1986). As to the nerits of the claim
M. Patton relies on his Initial Brief and the allegations in his
amended Rul e 3.850 notion.

REMAINING ARGUMENTS

M. Patton relies on his Initial Brief and his pl eadings
bel ow to rebut the remaining argunents set forth by Appell ee.
CONCLUSION
M. Patton submts that relief is warranted in the formof a
new trial and/or a new sentencing proceeding. At a mninmm an

evidentiary hearing should be ordered.

>This claim appeared as CaimIX in M. Patton's
anended Rule 3.850 notion (Supp. PCR 277 et. seq.).
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