
1 c 

%upreme Court of  gloriba 

AMENDMENTS TO FLOFUDA RULES 
OF JUVENILE PROCEDURE AND 

FLORIDA RULES FOR CERTIFIED 

MEDIATORS. 
AND COURT-APPOINTED 

No. 89,681 

[July 10, 19971 

WELLS, J. 
The Supreme Court Mediation and 

Arbitration Rules Committee petitions this 
Court to consider amendments to the Florida 
Rules of Juvenile Procedure and the Florida 
Rules for Certified and Court-Appointed 
Mediators. Pursuant to article V, section 2(a), 
of the Florida Constitution, we have 
jurisdiction. 

In response to the enactment of section 
39.4033, Florida Statutes (1 995) ("Referral of 
a dependency case to mediation"), which 
provides that dependency proceedings may be 
referred to mediation in accordance with 
chapter 44, Florida Statutes ( 1  995), and rules 
and procedures developed by this Court, the 
Mediation and Arbitration Rules Committee 
submitted the following proposed additions 
and amendments to the Florida Rules of 
Juvenile Procedure and Florida Rules for 
Certified and Court-Appointed Mediators. 
The Mediation and Arbitration Rules 
Committee sought input from various sources, 
including members of the Florida Juvenile 
Court Rules Committee. The Mediation and 
Arbitration Rules Committee proposed the 
addition of Florida Rule of Juvenile Procedure 

8.290 to be titled "Dependency and 
Termination of Parental Rights Proceedings." 
In addition, the Mediation and Arbitration 
Rules Committee recommended that Florida 
Rule for Certified and Court-Appointed 
Mediators 10.010 be amended to include a 
fourth category of mediators to be certified as 
qualified dependency mediator. The proposed 
rules were published in The Florida Bar N e w  
on February 15, 1997, and comments were 
solicited. 

The Court has received several comments 
and has held oral argument on these proposed 
rules. After carefully considering the 
comments and oral argument, we adopt the 
proposed rules with the following revisions to 
the rules as they were submitted by the 
Committee. 

The Committee's proposed Florida Rule of 
Juvenile Procedure 8.290(d) was revised to 
ensure that the order referring the case to 
mediation is served upon all parties and 
counsel of record. 

The Committee's proposed Florida Rule of 
Juvenile Procedure 8.290(0)( 1 ) was revised to 
provide a copy of the mediator's report to 
counsel for the parties. 

The Committee's proposed Florida Rule 
for Certified and Court-Appointed Mediators 
10.010(e) was revised to provide that any 
person certified as a family mediator pursuant 
to Florida Rule for Certified and Court- 
Appointed Mediators 10.01 O(b) and who has 
mediated a minimum of four dependency cases 
shall be certified as a dependency mediator 
upon the successful completion of twenty 
hours in a dependency mediation training 
program certified by this Court. We request 



the Mediation and Arbitration Rules 
Committee to create a twenty-hour training 
program directed to dependency matters for 
such mediators. 

We commend the Mediation and 
Arbitration Rules Committee for its diligence 
and thoroughness and approve and adopt the 
rules as reflected in the appendix to this 
opinion. Underscoring indicates new 
language, and strike-through type indicates 
deletions. These rules shall take effect upon 
the release of this opinion. 

It is so ordered. 

KOGAN, C.J., and OVERTON, SHAW, 
GRIMES, HARDING and ANSTEAD, JJ., 
concur. 

THE FILTNG OF A MOTION FOR 
REHEARING SHALL NOT ALTER THE 
EFFECTIVE DATE OF THESE RULES 

Original Proceeding - Florida Rules of Juvenile 
Procedure and Florida Rules for Certified and 
Court-Appointed Mediators 

Lawrence M. Watson, Jr., Chairman, 
Mediation and Arbitration Rules Committee, 
Orlando, Florida; and Honorable Kathleen 
Kearney, Circuit Court Judge, Seventeenth 
Judicial Circuit, Fort Lauderdale, Florida, 

for Petitioner 

John F. Harkness, Jr., Executive Director, The 
Florida Bar, Tallahassee, Florida, Ward L. 
Metzger, Chairman, Jacksonville, Florida and 
Patricia A. Savitz, The Florida Bar, Orlando, 
Florida, on behalf of the Juvenile Court Rules 
Committee; William T. Bornhauser, Director, 
Family Mediation Program, Twelfth Judicial 
Circuit, Sarasota, Florida; Marianne Kantor, 
Certified Mediator for Civil Circuit & County 

Court Family & Federal Mediations, Ft. 
Myers, Florida; Melvin A. Rubin, , Florida 
Association of Professional Family Mediators, 
Inc., Coral Gables, Florida; and Anthony V. 
Pace, Jr., Bar member, Boca Raton, Florida, 

Responding 
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APPEND13 

F l o r i d a  Rules of Juvenile Procedure 

RULE 8 .290 .  D E P E N D E N W I A T I O  1 

-tions. a D . . .  The followina def initions apply to this 
rule: 

u) "Dependency matters" means ~r oceedin u s arisinq 
U d P r  Part I11 ( Dependency Cases), Part V (Children in FQst er 
Care], and Part VI (Termination of Parental Riuhtsl, of Chapter 
3 9 ,  Florida St&utes. 

( 2  1 "Dependency mediation" means iation of med 
dependency matters. 

( 3 1  "Mediation" means a process wherebv A n eutral 
third person called a mediator acts to encouraae and cilitate fa 
the resolution of a dispute between two or more mrtiefi. It is 
an informal and nonadversarial process with the obj 'ective of 

cceptable and helping th- putinu parties reach a rnutu&Llv a 
voluntary aareement. In mediation. d ecision-makina authority 
rests with the parties. Th e role of the mediator includes, but 
is not limited to, assistinu the parties in identifvina issues. 
fosterinu joint problem-solvinu, and explorina settlement 
alternatives. 

' 

(bl Appl i cab i l i ty .  This rule apr>lies only to mediation of 
dependency matters. 

(cl c o m r r l i a n c e  w i t h  Statutory T i m e  R e a u i r e m e n t s .  
DeDendency mediation shall be conducted in comr, -1iance with the 
Jtlmen~y m-ers unles s waived 
bv all ngrties and aDproved bv the court. 

( d l  R e f e r r a l .  Except as provided by this rule, all matters 
and iseues described in subdivision(al(1l mav be referred t9 
meaation. All referrals to mediation shall be in written for& 

advise the parties of their riaht to counsel, and sha 11 set 
a date for hearinu before the court to review the Drouress o m  

by the court or stipulated to by the Darties. I n  the event the 
court refers the matter to mediation, the mediation order shall 
address all applicable provisions of this rule. The mediation 

er sha 11 be served on all D a r t i e s m  couns el aursuant to 
the PT ovisions of the Florida Rules of Juvenile Procedure. 

l b  e appointed 

) Amointment of t h e  Mediator, 

(1) Court App ointment. The court, in the order of 
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selected bv rotation or by such other procedures as may be 
adoated bv administrative order of the chief iudue in the circuit 
in which the action is pendinu. 

( 2 )  Party St imlation. Within 10 davs of the filinq 
of the order of referral to m e d u ,  thP pa&jpe rn-ree 
a stipulation with the court desianatina: 

(A) another certified mediator of dependency 
matters to  re^ _lace the one selected by the judue: or 

(B) a mediator who does not meet the 
certification regujrements of these rules but who, in the opinion 
of the partiH and w o n  review bv the presidinu iudue, is 
otherwise qualified by trainina or exDerience to mediate all or 
some of the issues in the Darticular case. 

( f )  Fees. Dependency mediation referrals may be made to a 
mediator or med iation proaram which charues a fee. Any order of 
referral to a mediator or mediation prouram charuina a fee shall 
advise the aarties that they may timely object to mediation on 
CTrOUn,dS of financial hardship. UB _on the objection of a aartv or 
the court's own motion, the court may, after considerina the 
obiectina - nartv's ability to ~ a v  & any other pertinent 
M Q r  mation, reduce or eliminate the fee. 

(a) Obiection to Mediation. Within 10 days of the filing 
t of the order of r eferral to mediation, any p-sartlcapan 

:t CO 
about the order of referral if uood cause for su ch 
exists. I f  a party objects, 'ation shall not be conducted 
until the c ourt rules on the ob iection. 

any staue of the DTQ ceedinus. Unless otherwise sch eduled bv the 
court, the m ediator or the mediation moaram shall schedule the 
mediation conference. 

. .  

(h) &he dulina. The mediatiw con ference may be held at 

(i) Disaualification of the Mediator. Anv party may move 
to enter an order disuualifvina a mediator for aood cause. If 
the court rules that a m ediator is disaualified from mediatinu a 
1 case 
qualified reDlacement. Nothinu in this Drovjsion s h a u  nr eclude 
mediators from disaualifvina themselves QZ refusina anv 
assianment. 

li) Substitute Mediator. If a me &ator a u r  eed w o n  by the 
parties or appointed by ,=I court c annot serve, a substituts 
mediator can be a w d  w o n  or appointed in the same manner as 
the oriajnal m ediator. A mediator shall not mediate a case 
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assiuned to another mediator without the aureement of the Darties 
or aaaroval of the court, A substitute mediator shall have the 
same qualifications as the oriainal mediator. 

( k l  Discovery.  Unless stiwlated by the n arties or ordered 
by the court, the mediation prycess shall not susaend discovery. 

(1) ADD8 arances . 
(1) 0 rder naming or prohib i t ina  a t  tenda nce of parties. 

)n d the 

participants who are prohibited from attendinu the mediation. 
Additional participants may be included by court o.&r or bv 

garticiaants who must a m  -ear at the mediation and any sartie s or 

agreement of all parties. 

( 2 )  Physical  ~resenc e of ad u l t  t3 a r t i e s  and 
p a r t i c i p a n t s .  Unless otherwise aureed to by the parties or 
ordered by the court, anv aartv or participant ordered to 
mediation shall he &v sically P resent at the med i a t i o n  
conference. Persms representina an aaencv, department, or 
proaram must have full a w  orltY ' t o enter into an acrreement w h u  
shall be binding - on that auencv, department, or promam. In the 
discretion of the.,& iator, and with the aureement of the 
attendinu parties. dependency mediation mav proceed in the 
a e n c e  of anv partv or D ~ , D  ant o rdered to mediation. . .  

)s C r e t i o n  of the 
mediator and with the aureement of the attendina mrtjes. 
depea ency mediation may procepd in t he absence of counsel unless 
otherwise ordered bv the court. 

(4) Amearance of Child.  The court may prohibit the 
child from a m e  arina at mediation upon determininu that such 
asaearance is no t  in the best interest of the child. No minor 
child shall be required to amear at mediation unless the court 
has previously determ ined bv written order that it is in the 
child's best interest to be phvsically present. The court shall 
specify in the written order of referral to mediation any special. 
protections necessarv for the child's appearance. 

( 5 )  s anct ions  far_Eailure t o Amear.  If a x3artv or 
participant ordered tQ mediation fails to appear at a dulv 
noticed mediat ion conference without uood cause, th e court, uDon 
motion of QJV - ~artv or on its own motion, mav imDose sanctions. 
Sanctions aa -&st the partv or participant failinu to appear may 
include one Q r more of the followinu: contempt of court, an 
award of mediator_fPes, an award of attorney fees, an award of 
costs, or other remedies a s  deemed approprjate bv the court. 

(m) C aucus with Parties P articimant s. D u r i n u  
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mediation session. the mediator may meet and consult privately 
with anv P a a v .  p articipant, or counsel. 

(nl C ontinuances. The mediator may en d the mediation 

mediation. No further notsicat ion shall be recruired for parties 
-Participants present at the mediation session. 

session at any time and mav set ne w times for re- 

( 0 1  R eDoxt Q n Mediation. 

(1) If aareement is re ached as to all or Dart of any 
matter or iwue, includinu leual or factual issiies to be 
determined by the court, such agreement mi be immediately 
reduced to w ritina, siuned bv the attedna D arties, and PromDtlv 
subm itted to the court bv th e mediator with copies to all parties 
and counsel. 

f 2 )  I f the Darties do not reac;h an aa reement as to any 
matter as a result of mediation. the mediator shall resort the 
lack o f an aureement to th e court without comment or 
recommendation. 

( p )  co urt Hearina and Order U eon Mediated Aureement. UDon 
rece igt of a full or tial mediation aareement, the court shall 
hold a hearinu and enter an order accestina or reiectinu the 
m e m e n t  consistent w ith the best interest of the child. The 
court may modifv the terms ,a t he aareement with the consent of 
all D= ties to the aareement, 

position of Sanctions Upon Breach of Aareement. In 
the event of anv breach or failure to perform under the court- 

its own motion, may impose sanct,-. T he sanctions may include 
contemgt of court, vacatinrr th e aareement, imposition of costs 
and attornev fees. or any other remedy deemed appromiate by the 
i32!xL 

nroved aureement. the court, w o n  a motion of any party or upon 

Committee Notes 
, .  *ion r e Bardinn the 

mearance of the c h u f g u n d  in subdivision (ll(41, the 
GQrn ittee considered issues concerninu the child's riuht to 
particiDate aad be heard in mediation and the need to protect the * C m artici atin in en 
would not be i n  the best interest of the child. The Committee 
has addressed only the issue of mandatina par ticiDatj on of the 
child in mediation. In circumstances where the court has not 
mandated that th e child aaaear in mediation, the Committee 
believes that, in the absence of an order  prohibitina the child 
from mediation, the participation of the child in mediation will 
be determined by the parties. 

. .  
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Whenever the court, pursuant to subdivision (D) de termines 
whethe r to accept, reiect, or rnadify the med iation aareement, the 
Committee believes that the court &all act in accordance with 
the confidentiality requirements of chapter 44, Florida 
Statutes. 
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Florida Rules for Certified and Court-Appointed Mediators 

PART I. MEDIATOR QUALIFICATIONS 

RULE 10.010. GENERAL QUALIFICATIONS. 

(a) County Court Mediators. For certification a mediator 
of county court matters must be certified as a circuit court or 
family mediator or: 

(1) complete a minimum of 20 hours in a training 
program certified by the supreme court; 

( 2 )  observe a minimum of 4 county court mediation 
conferences conducted by a court-certified mediator and conduct 4 
county court mediation conferences under the supervision and 
observation of a court-certified mediator; and 

( 3 )  be of good moral character. 

(b) Family Mediators. For certification a mediator of 
family and dissolution of marriage issues must: 

(1) complete a minimum of 40 hours in a family 
mediation training program certified by the supreme court; 

(2) have a master's degree or doctorate in social 
work, mental health, or behavioral or social sciences; be a 
physician certified to practice adult o r  child psychiatry; or be 
an attorney or a certified public accountant licensed to practice 
in any United States jurisdiction; and have at least 4 years 
practical experience in one of the aforementioned fields or have 
8 years family mediation experience with a minimum of 10 
mediations per year; 

( 3 )  observe 2 family mediations conducted by a 
certified family mediator and conduct 2 family mediations under 
the supervision and observation of a certified family mediator; 
and 

(4) be of good moral character. 

(c) Circuit Court Mediators. For certification a mediator 
of circuit court matters, other than family matters, must: 

(1) complete a minimum of 40 hours in a circuit court 
mediation training program certified by the supreme court; 

(2) be a member in good standing of The Florida Bar 
with at least 5 years of Florida practice and be an active member 
of The Florida Bar within 1 year of application f o r  
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certification; or be a retired trial judge from any United States 
jurisdiction who was a member in good standing of the bar in the 
state in which the judge presided f o r  at least 5 years 
immediately preceding the year certification is sought; 

( 3 )  observe 2 circuit court mediations conducted by a 
certified circuit mediator and conduct 2 circuit mediations under 
the supervision and observation of a certified circuit court 
mediator; and 

(4) be of good moral character. 

(d) D e ~ a n  dencv Mediators. For certification a mediator of 
Gesendency matters, as defined in F l o r u  Rule of Juvenile 
Procedure 8.290ta) must: 

(1) complete a supreme cour t  certified desendencv 
mediation traininu proaram as follows: 

(A1 40 hours if the applicant is not a certified 
familv mediator or is a certified familv mediator who has not 
2 endenc cases- or 

(B) 20  hours if the applicant is a certified 
family mediator who has mediated at least 4 desendencv cases; and 

( 2 )  ha ve a master's deuree or doctorate in eocial  
work, mental health, behavioral sciences or social sciences; or 
be a physician 1 icensed to practice adult or ch ild Dsvchiatrv or 
pe&trics: or be an& torney licensed to practice in anv Unit& 
States jurisdiction; and 

have 4 years of experience in fw ( 3 ) 
desendency issues or b e a licensed mental health D K o f e s s j n n d  
with at least 4 vear s of practical experience or be a supreme 
court cert id ied family or circuit med b t o r  with a minimum of 20 
mediations; and 

(41 observe 4 d esendencv mediations conducted by a 
certified depaden cv mediator and conduct 2 deDenden cv mediations 
U e r  the supervision and observation of a certified dependency 
mediator; and 

( 5 1  b e of uood moral character. 

Special Conditions. Mediators who have been duly 
certified as circuit court or family mediators before July 1, 
1990, shall be deemed qualified as circuit court or family 
mediators pursuant to these rules. Certified familv mediators 
who have mediated a minimum of 4 deDendency cases prior to Julv 
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1. 1997, shall be crranted temmrarv certification and m a v  
cont  inue to mediate dependency matters for no more t m  I, ye ar 
from the time that a trainina prouram aursuant to subdivision 
3 is ce t' ' ators 
shall be deemed qualified to aDslv f o r  certification as 
dependency mediators upon the successful completion of the 
requirements of subdivisions (u( .1)(B) and (dI(5I of this rule. 
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PART 11. STANDARDS OF PROFESSIONAL CONDUCT 

RULE 10.020. PREAMBLE 

(a) Scope; Purpose. These rules are intended to instill 
and promote public confidence in the mediation process and to be 
a guide to mediator conduct. 
resolution, mediation must be built on public understanding and 
confidence. Persons serving as mediators are responsible to the 
parties, the public, and the courts to conduct themselves i n  a 
manner which will merit that confidence. These rules apply to 
all mediators who are certified or -, i,, cmIL spmmemd 
med+&+m t r e  a lso intended to 
s e n  e as md-a-re a guide to nted+&m mediafirs conduct in ' 
discharging their professional responsibilities 

e-f F':";rih as med 

As with other forms of dispute 

. .  

& ~ i ~ - i i L  Livsl 
* .  

I L  

(b) Mediation Defined. Mediation is a process whereby a 
neutral third party acts to encourage and facilitate the 
resolution of a dispute without prescribing what it should be. 
It is an informal and nonadversarial process with the objective 
of helping the disputing parties reach a mutually acceptable 
agreement. 

(c) Mediator's Role. In mediation, decision-making 
authority rests with the parties. 
includes but is not limited to assisting the parties in 
identifying issues, reducing obstacles to communication, 
maximizing the exploration of alternatives, and helping the 
parties reach voluntary agreements. 

The role of the mediator 

(d) General Principles. Mediation is based on principles 
of communication, negotiation, facilitation, and problem-solving 
that emphasize: 

the needs and interests of the participants; 

fairness; 

procedural flexibility; 

privacy and confidentiality; 

full disclosure; and 

self-determination. 

11 


