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ARGUVENT

WHETHER THE DI STRICT COURT ERRED | N REVERSI NG

THE TRI AL COURT' S DETERM NATI ON THAT

POST- DI SSOLUTI ON SALARY INCREASES CAN BE

CONSIDERED A MARI TAL PORTION OF ACCRUED

BENEFI TS SUBJECT TO DEFERRED DI STRI BUTI ON

RATHER THAN AN AWARD OF POST- MARI TAL PROPERTY,

CREATING A CONFLICT WTH THE DI STRICT COURT OF

APPEAL, FIRST DISTRICT'S, DECISIONs |IN DELOACH

AND Kl RKLAND

The husbandis a "Bright Line" theorist and has presented
his answer brief as if the "Bright Line" approach was adopted by
the Florida case |aw The wife argues the "Marital Foundation
Theory." Thr oughout the entire answer brief, the husband
assunmes the conclusions that he sets out to prove, which is
circular reasoning.
This reasoning is first evident in the sunmary of husband's

position:

SHOULD POST- MARI TAL | NCREASES | N RETI REMENT

BENEFI TS CAUSED BY SALARY | NCREASES OF THE

HUSBAND BE DI STRIBUTABLE TO THE WFE AS

MARI TAL PROPERTY UNDER FLORIDA LAW?
This is not the issue before the court. The issue is whether,
under marital |aw, post-dissolution salary increases do result in
post-marital property. By assuming that it does, it is obvious
that the weight of authority in Florida and el sewhere woul d
support his conclusion that such benefits are separate non-
marital property. The problem with husband's conclusion is the

absence of |ogical reasoning.




The husband submits a long line of cases which denonstrate
that only the assets acquired during the marriage result in
marital property. The wife does not quarrel with this result.
Indeed F.S. 61.075(5)(a)l. clearly states this. However, what
was acquired during the marriage is not a sinple matter to
determ ne.’

In reaching his conclusion that post-dissolution salary
I ncreases of the marital retirenent benefit result in
post-marital property, the husband makes three unsupported
assunptions: (1) That he termnated enploynent on the valuation
date; (2) That the marital benefit subject to division is fixed
at $2,861 per nonth, payable at his nornal retirement date; and
(3) That F.S. 61.075(6) requires that both the valuation date of
the marital property and the date that the narital property is
actually valued be the sane.

Husband's Assunption 1: The only way to judge whether

post-di ssolution salary increases result in post-marital property
is to conpare the benefit that incorporates an assunption of
termnation of enploynent against one that does not. If the
husband term nated enploynent on 5/31/93, he could have accepted
$2,388 per nonth inmmediately, or he could have opted for the
hi gher anount, $2,861 per nonth, paid 99 nonths later. Although
choosing to forgo the imediate benefit 1is unlikely, it is

possi bl e because new enploynment and potential adverse tax conse-

1. The wife showed in her initial brief that the plan admnistra-
tor determ ned during the marriage that the husband coul d have
retired with a subsidized benefit of $2,388 per nonth, beginning on
5/31/93, or he could wait until his Normal Retirenent Date,
9/1/2001, and receive $2,861 per nonth. He could also retire
anytime between these dates and receive a nonthly anount of benefit
bet ween those val ues.
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quences can outweigh the fact that the subsidized benefit is nuch
nore valuable now than postponing the benefit until the nornal
retirement date. Yet, not even the plan admnistrator is wlling
to assunme that the husband term nated enploynent in order to
determine his specific benefit rights.'

Husband' s Assunpti on 2: If the husband term nated his

enmpl oynent, which earned benefit is applicable to the marriage?
Is it $2,388 per nonth, payable on 5/31/93, $2,861 per nonth,
payable on 9/1/2001, or a nonthly amunt between $2,388 and
$2,8617 The wife showed that unless one were to assune that the

husband term nated enploynment, none of the above nonthly benefits

woul d apply. This is the first flaw of the "Bright Line"
approach.

Husband' s Assunpti on- -3: The husband argues that the
determination of the benefit is quite sinple. Since he did not

retire, he assunes that the earned benefit is the anount payable
at normal retirenent, even though he objects to dividing that
anount if he retires before 9/1/2001. Then he argues that F.S.
61.075(6) provides a cut-off date for valuing marital assets,
whi ch nust generally be the earlier date either on which the
parties enter into a valid separation agreement or on which the
petition for dissolution is filed, and that the w fe has val ued
the benefits after either date by enploying a coverture fraction

in order to measure the marital portion of the husband' s benefit

2. A non-participant can share in a subsidized benefit only when

the enployee retires. (See Reiss, Dividing Pension Rights:
Exposi nqg the Myths and the Ml practice, 17 FairShare 3 at p. 3
(March, 1997). Al so see, 1In re the Marriage of o0dding, 55

Cal.Rptr.2d 811 (Cal.App. 1996).
3




at retirement. This, he concludes, is denonstrated by the

Diffenderfer Ccite to Ijlﬂ,::\_ﬂ_'jﬁulskas.3

Expressed differently, if F.S. 61.075(6) requires that both
the valuation date and the date that the valuation is calcul ated
be one and the same, then the present value of the retirenent
benefit in the record, i.e., $158,931.49 [TR-76, R-1961, plus
accrued interest to the date of distribution, nust be paid to the
non-participant wfe, because, as the husband argues, there would
be no ability to revalue the benefit after the marriage
termnated. This conclusion runs contrary to alnost all Florida
and foreign cases that have considered this specific issue.

|f experience determnes that only three nonthly paynments
wll be made, then the wife shares in only those three paynents
and not hing el se. In that case, the actual benefit that wll be
paid will be determned after. the participant retires, show ng
clearly that the statute controls only the measurenment period and
not the date on which the valuation nust be perforned.

The husband argues that the "Bright Line" separating post-

di ssolution benefit earnings from pre-dissolution benefits is

3. Not hing denonstrates the husband's circul ar reasoni ng and
incorrect conclusions better than the New York's Court of Appeals
deci sion of ©Mjauskas v. Majauskas, 463 N.E.2d 15 (N. Y. 1984)
which was the centerpiece upon which the Diffenderfer v. Diffen-
derfer , 491 so.2d 265 (Fla. 1986) findings were based. Both cases
limted such efforts to the narital years and the husband
enphasized this as supporting his position. Yet, M auskas
justified use of a service fraction applied to the participant's
benefit in pay status (Majauskas at 21): By limting the numerator
to the nunmber of nonths prior to conmencenent of action during
which the parties were married, the Appellate Division sinply
conformed the judgnent to the statutory definition of marital
property as property acquired before the comencenent of the
matrinmoni al action (Donestic Relations Law, § 236, part B, subd. 1,

par. c¢). (Mjauskas at 22.)




clear because all future increases in benefits require his
continued post-marital effort. As a practical matter, the wfe
denmonstrated that the benefit could increase with no post-nmarital
efforts. This could occur when the husband makes his election to
recei ve benefits. It also occurs when passive earnings are paid
incidental to post-narital efforts.

It is the wife's position that passive increases on narital
property are also marital property when the joint industry
between the parties has not term nat ed.> This applies under F.S.
61. 075. Non-marital property does not include passive earnings
onmarital property. Therefore, passive earnings nmust be nmarital

property. Accordingly, the fourth erroneous assunption that the

husband nakes is that all post-marital benefit increases result

in post-narital property. This is the second flaw of the

"Bright Line" approach.
Passive earnings on marital property can accunulate after

the marriage term nates, and such earnings can result from

4. Many conpanies that provide Enployee Stock Ownership Plans
("EsoP's) will not allow an immediate distribution under QDRO S.
When they do, they wll often not distribute ESOP stock to the
non- parti ci pant spouse because the conpany would not want to
di stribute conpany stock to a non-enployee, including the partic-
i pant when he or she termi nates enploynent. In orderto enjoy any
return on the funds until it is pald (or the higher return, as the
case may be), the participant mnust continue to work for that
empl oyer. This clearly requires post-marital efforts. The same
result can be true of certain 401(k) or other profit sharing plans
that do not provide an automatic cash-out of benefits under a QDRO
Many ot her exanples along this line of reasoning can be provided.
The inportant point is that the non-participant spouse is entitled
to these increases because, both the joint industries of the
parties had not term nated, and such increases were clear cut
passive earnings on marital property.

5. 1n re the Marriage of Hunt, 428 S.E.2d 899 (s5.C.App. 1993)
and In re the Marriage of 8ien, 800 p.2d 1268 (Okla.App. 1994).




post-marital enployee efforts, The test to determne whether an
increase is passive is whether it is incidental to post-narital
efforts. This normally occurs when a risk factor drives the
future value of that asset. The wife mght only receive three
payments, showing that risk determnes the future value of this
asset nore than any possible increases from salary.

The husband had the opportunity to buy out the wife's inter-
est in his retirement benefit during the marriage. He failed to
do so, and this places her interest at risk. As pointed out
earlier, she mght only receive three paynments. He also retains
di scretionary control over when to retire. This places the
wfe's interest at further risk. Then, when as here, the benefit
is almopst fully subsidized, she faces an additional risk that the
husband w Il intentionally dissipate his and her marital pension
benefit in favor of an equivalent anount of non-marital pension
benefit requiring his post-marital efforts.

VWil e these reasons are sufficient to show that it is
i nequitable that she should not share in the salary increases,
they also denonstrate that the post-dissolution salary increases
are passive increases of marital property. I nclusion of salary
increases could not have been possible had her interests been
satisfied under the immediate offset method.® She should share

in a salary increased for each year that her interest in the

6. A determnation of its present value nust be nmade before the
parties divorce. This obvious result is not in dispute. Under
those circumstances, while the pension's true value can be
severely understated by the present value, the non-participant
spouse will at |east have control over its future worth.




benefit is subject to this risk.' Al though this could result
inagain to her, it is only reasonable when she also could |ose
so much by the risk. It is common experience that the return on
an investment is related to the degree of risk taken. Any gain
made by the husband's or wife's longevity can be forfeited where
t he husband controls when the benefit is first received, Accord-
ingly, what, other than salary increases, could possibly reward
the wife for the risk that the hushand has inposed upon her?

The husband enploys a fifth erroneous assunption: He

assunmes that marital and non-marital efforts are distinguishable
on the valuation date. The wife showed this is false. Had the
husband actually termnated enploynment, any pre-nmarital portion
of his retirement benefits would have laid the foundation upon
which the marriage later built. This meansthe marital portion
of benefits determ ned under the "Bright Line" theory would have

been overst at ed. [Reiss, Dividing Pension Rights: at p.5]

The wife showed that the enployer's ability to pay the
husband's post-dissolution salary increases is directly and
indirectly related to its use of marital funds in subsidizing
post-marital accruals. The husband failed to address this issue
in his answer brief.

In commuting the marital benefit to the present value of
$158,931.49, many assunptions were nade, including the assunption

that the participant would retire at the normal retirenment date.

7. Oherwise, she only shares in the downside of the risk. Yet
participant's often argue this is fair even with plans that are
not defined benefit. See In re the Marriage of Hunt., 428 S.E. 2d
899 (S.C.App. 1993), supra and In re the Marriage o-f Sien, supra.




"Bright Line" theorists then argue that the assuned anount of
marital benefit be fixed when the paynment of the benefit is
deferred and that all of the other assunptions that deternined
the earlier present value be abandoned in order to allow the
amount of paynents that were assuned in the present value cal cu-
lation to be far less. This is a self-serving argunent.

These same issues were recently evaluated by the New

Hanpshire Supreme Court in Rothbart v. Rothbart, 677 A.2d 151

(N.H. 1996). The Court stated at. page 153:

The | anguage of our hol ding inHodgins i s clear. W held that
when the value of a pension to be divided is, by its nature,
i mpossi ble to determ ne at thetimeof the divorce, the problem
of valuation may be avoided, and the risks of uncertainty evenly
pl aced upon the parties, by a decree providing that upon maturity
of the pension rights, the recipient pay a portion of each pay-
ment recejved to his or her formerspouse. Hodgins, 126 N. H. at
716, 497 A.2d at 1190 (quotation omtted) (enphasis added). For

exanmpl e:
assum ng that an equal distribution were to be called for, the
decree would direct [the enployee].. "upon commencement of his
pension benefits", thereafter to pay [his former spouse]

one-half of a percentage of "each benefit payable to hinf,
less taxes. The percentage would be derived by dividing the
number of nonths [the enployee] was enployed, during the
marriage and prior to commencenent of the divorce proceedings,
by the total number of months of credits he wll have earned
toward his pension "as of the date benefits commence."”

Tt further stated at p. 154:

The Plaintiff's solution results in a new problem applying the
Hodgins percentage to a projected benefit [without salary in-
creases] results in adistribution skewed in favor of the em-
pl oyee. The enployee's highest threeeyear average salary is
substantially dependent on the salary levels attained while
marri ed. The enployee, then, benefits doubly fromhis years of
work during the marriage = once by keeping a portion of the
benefits attributable to those years and a second tme by keeping
for hinself all of the benefit increases attributable to the
| ater years, but which are firmy based upon those years while
marri ed. In addition, the plaintiff's solution ignores the fact
that many salary increases merely reflect increases in cost of

l'iving. It would be unfair to grant the benefits attributable to
such pay increases only to one spouse.
8




The Rnthbart decision could not contradict 1in clearer
| anguage the conclusions that the husband clains are nade in
Hillebrand v. Hillehrand, 546 A.2d 1047 (N.H 1988) (in the
Appendi x) .

The New Hanpshire supreme court states a conpelling argunent

based on fairness that marital defined benefit property includes

the post-dissolution salary increases that later determne its

val ue. The wife has shown hy many argunents that thisis nore
than a fairness issue: it is a conplex problem of neasurenent of
earned benefits. When the narital benefits can be measured to
i nclude salary increases; the right to receive those increases is
absol ute. "Bright Tine" theorists seldom understand the
crossover argunent applicable to inmmediate offsets.

Wien the benefit is neasured for purposes of imediately
offsetting it with other marital property, F.S. 61.075(5)(a)

prevents a present value determ nation which would include

anticipated future salary increases. The husband seizes upon
this result to argue that the same nust be true under the
deferred distribution nethod, even though its effect is the
opposite.

To allow it under the immediate offset method would allow
doubl e-di ppi ng offuturei nvest nent earni ngs, first by awarding
them up front in the present value, andsecond by distributing
t hem when they are actual 1 y paid. When the henefit ig paid under
the imediate offset, the wife is free to invest that noney any
way she sees fit. If she invests it.in a high risk portfoli o,
she is able to receive a high return on her investnment. There is
an extrenely high risk associated with a deferred distribution

asset because her ability to receive a return of the principal is

9
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contingent on hnw longbothshe and her husband survi ve.

When, as here, the husband controls when the wife receives
the benefit and the dollar amount of henefit that she receives is
frozen, then the husband is encouraged to postpone retirenment to
the detrinent ofthe wife. Under these ¢i rcumstances, she faces
the maxi num possible risk. 1t is clear that high risk is
appropriately rewarded under an i medi ate offset because the
benefit value can increase by 15%. If the present value (of
$158,931) commuted the nornal retirenent benefit at 7% interest,
then the wife can gain at least 8% by her risk for each year that
she is subject to it, which could provide her wth enough noney
to fund a lifetine nonthly benefit equal to or greater than that
which is in issueunder the deferred distribution nethod. Yet
the husband argues that the wife has no corresponding right to
i nvestment. earnings under the deferred distribution method. In
effect, he keeps all such earnings for hinmself because he
continues to work past the date of divorce. He argues that he
gets all the earnings, but she gets all the risk.

In his answer brief, the husband recites a |ine of cases
that he c¢laims supports his position. All but a few of those
decisions applies to present value calculations (as used under
the immediate offset nmethod). These cases are clearly different
from the present one, because the marital property in them needed
to be valued during the marriage to permt an offset agai nst
other marital property. These cases are not authorities for
the issues on review, nor are these cases in direct. conflict with
Deloach V. Deloach, 590 So0.2d at 963 (Fla.lst.DCA 1991)].

immediate offset that conformed to the cases cited.[7d.]1 In the
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remaining cases that the husband ¢ tes, the decisions nerely
examine F.S. £1.075(5)(a)as it applies to a different. set of
facts and circunstances (apart from the issue of post-dissolution
sal ary increases).

n }jp__v__q,e_;-_j;p_n,s and Trant , ' the trialcourt awarded the wife
a fixed percentage of a futurebenefit.. Tn neither case was the
benefit mature, Regardless, unless the benefit. was mature at the
sanme time that it. reached its maximum val ue! there could be
substantial future service accruals inplied hy a fixed percentage
formula. Either ruling mght. have conflicted with DeLoach, if it
came to its conclusion by applying that fixed percentage to a
DeLoach-li ke service fraction, but it does not.

Under Livingston,?! (which the husband clains retreats from

DeLoach), the court examned an award which provides the wfe
with 100% of any Florida Retirement Benefits remaining upon the
husband’s death. All survivor benefit5 would include future
earned rights occurring after the marriage termnated. This was
clear error. That:there was not any retreat from DeLoach can be
seen by the court fi rat reversingwj th respect. to benefits ac-
quired before the marriage (in the W sconsin plan), and then
ordering on remand that the renaining benefits be divided accord-

ing to a DeLoach fraction.

8. Howerton v. Howerton, 491 gp.2d 614 (Fla.5th DCA 1986).

9. Trant v. Trant , 522 g5,2d 72 (Fla.2d DCA 1988)

10. This could occur either at the Normal Retirement Date or
such earlier date that the Normal Retirenent benefits are fully
subsi dized.

11. Livingston v. Livingston, 633 So.2d 1162 (Fla.lst DCA 1994).
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The  husband's citation teo Erdel as  support is

I nappropri ate. Erde sought to dividet he pension benefits as
al i mony. Any future increase in alinmny resulting from
Post-dissolution salary increases would have to he justified by
the facts and circunstances at the tine that the alinmony is to he
increased. Tt has nothing to do with the manner of property
di vi si ons wunder Fl ori da law. Not oneFl orida citation of the
husband supports his position that post -di ssolution salary
i ncreases creates separate post-marital property.

In the foreign case 1 aw, nnlyXoelschv... Koelgch, 713p. 2d
1234 (Ariz. 1986) supports the husband's position. The wife

dealt with the manyinconsi stenci es of Keoelsch in her initial

brief. Furthernore, c¢Cooper v Cooper, 167 Ariz 482, 808 P.2d 1234

(Ct.App. 1990) superseded and anmended it. The hushand's citation

to the dissenting opinion in Hunt v. Hunt,909P.2d 525 (Col o.

1995), is just that, a dissenting opinion. Judge FErickson's
di ssent was only aboutsal ary increasesthat were the result of

pronoti onal increases. The original suprene court decision in
Hunt held that only COLA increases in salary were marital proper -

ty, something that "Bright Line" theoristsflatlyreject. Fur-
thermore, many of the decisions ¢i ted as supporting the hushand's
position: do not do so. Many St at es haveadopted the tine-rule
approach. These include New York, Delaware, M nnesota, New

Hanpshi re, and recently 1llinois [In_._re the Marriage of

Wisniewski, 1997 WL. 11611 (111.App. 4thDist, 1997)] Few states
t hat have endorsed the "Bright Line" theory will apply it to

exclude COLA increases, as evidenced by Sutherland v. Cohern, 843

12. Erde v. Erde, 503 S0.2d 904 (F1a.2d DCA 1986).

1.2




S.W.2d 177 (Tx.Ct.App.1992).

The husband then argues what. he perceivesto be fallacies of
the Wi fe's marital foundation theory. We states that:
Should the participant spouse change employers and obtain new and
distinet pension benefits, the former spouse would not be enti-
tled to such pbenefits.
That statement, while true, is not inconsistentwith the marital
foundation theory. The wife's stake in the benefits, using the
post-marital salary increases, terminated wWhen the husband's
enpl oynent term nat ed. This is a forfeiture problem not a
problem with the marital foundation theory. It has been ad-
dressed from time to time hv Congress: notably that pension
benefits should he portable fromenployer to enployer. The
husband's position demonstrates that he does not wunderstand the
wi fe's marital foundation theory. The | 0ss of future benefits
if the husband changes enployers 1is something that hoth parties
13

share.

The husband's claim that Thonpson v. Thompson [576 So.2d 267

(Fla. 1993 ) ] denonstrates a fallacy to the marital foundation
theory is incorrect. Thompson dealt with the valuation of a
prof essional practice, which is neithera pension asset, nor does
it work 11 ke a defined bhenefit pension asset. Gven that the
suprene court determined +that “good wi.11" was not a marital

asset, how dJoeg that affect the marital foundation theory? The

theory applies only tn a marital defined benefit asset in order

13. Diffenderfer at 2687, determined that retirement henefits are received in
liew nf higher [W-2] compensation which would have otherwise enhanced
either the marital assets or the marital standard of living and are therefore
marital property. In her initial brief, the wife showed that this applies to the
portion of benefit nsing post-dissolution salary increases, hecanse the

employver funded those salary increases with marital property.

13




to measure the effect that the foundation of effortshas on the
marital portion of henefits. CQCertainl y.i f there was no marital
benefit, therecouldhe nnfoundationof efforts upon which it. is
built..

When the pension benefit. is mature andfully earned, and was
earned solely with marital efforts, then the entire pension
benefit is marital property. Those are the exact circunstances
of this case. because the benef itmaximiges after 30 years.
Therefore, if the participant fails to retire, any increases that
result from the salary increases are stillmarital property.

The concluding remarks of the husband dealing with the
fairness of the trial court's division of benefits against the
award of al i mony isirrel evant to this i ssue. T1f upon paynent of
the benefits there is anineguity in the continuation of alinony,
t hen the hushand can regquest a future court to consider the
changed financial circumstancescreatadhy the wfe's receipt of
such henefits.

CONCLUSTON

The husband advanced not hi ng new by hisanswerbri ef. The
entire brief relies upon circular reasoning that is based upon
one supposition after another. The cases cited by himoften
denonstrate exactly the oppesite from his concl usions,

"Bright Line” theorists fail to understand that the partic-
ipant is limted by the normal formnfaccrued benefitonly when
he terminates enpl oyment.: yet, thehenefitneed nothe limted by
the normal form and can increase upon termnation of enploynent,
as well. They also failto understand that the overwhel m ng
wei ght ofauthority applies the "myri ght T.ine" approach to oOnly

the immediate offset nethod, because an onffset termnates the

14
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joint industry of husband and wife with respect to that asset.
Thus, they enploy a fatal flaw in | ogic when they apply the
"Bright Line" approach tothe benefit, as if the participant
term nat ed employment, in order to nmeasure a marital portion, as
If the joint dindustryof husband and wife had term nated with
respect to that asset..

The wife showedthat t he trial court made a correct. alloca-

tion and the appellate court erred in reyersingit.

Respectful Iy mitted,

\1 ed B o




