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STATEMENT OF FACTS AND OF THE CASE

The manner in which the Petitioner has stated the facts and
the case is not entirely clear and accurate.

Following entry of an order on the anount of attorney's fees
and costs awarded Petitianer under Section 768.79: F.S A,
Petitioner filed a petition asking the Probate Court to enter an
order directing the Respondent, the personal representative of
the estate of the decedent, to pay the suns awarded inmediately
from the estate assets. The Court ruled against the Petitioner.
The Petitioner objected to the form of the order submitted to the
Court as it included findings regarding priority of the sumns
awar ded.

Petitioner subsequently filed a petition asking the Probate
Court to establish the priority of her claim Her petition was
not deni ed. The Court ruled the costs awarded were a class 1
priority and the attorney's fees awarded were class 8.

The Petitioner appealed the ruling and the Fifth District
Court of Appeal affirmed the lower court's ruling, The appellate
court did not affirma denial of a notion.

The appellate court certified the following question to this

Court:

Are attorney's fees assessed against the
personal representative of an estate an
expense of admnistration and thus class
1 priority or are they "other clains "
granting them cl ass 8 status?




SUMVARY OF ARGUMENT

The award of attorney's fees awarded Petitioner are not
costs, expenses of admnistration, or the personal
representative's attorney's fees. They are damages; a claim based
on an obligatian arising fom ownership or control of the
decedent's estate.

Attorney's fees assessed against a personal representative

in pursuing a claim of the estate are "other claims’ thus,.

entitled to a class 8 status.




ARGUNMENT

The sole issue before this Court is whether attorney's fees
awar ded against a personal representative in pursuing the claim

of a decedent's estate are entitled to a class 1 or a class 8

priority under Section 733.707(1) of the statutes.!

The Petitioner relied on a nunber of cases from Florida and

New York, primarily Estate of grillo,! to convince the trial

court, the appellate court and now this court that attorney's
fees are costs and, therefore, entitled to a class 1 priority.
Grillo was a case involving an award of costs only. In the

present case the Courts below construed Section 733.707(1) to
allow the costs awarded to Petitioner class 1 priority as in

Grillo and the attorney's fees class 8 as in Tillman V. Smith.’

In the present case attorney's fees are not costs as attorney's
fees areconsidered costs only when provi ded by statute,
otherwi se they nust be treated as darrages.4 Section 768.79(1),°
the statute under which Petitioner was awarded fees, expressly
states that wunder the appropriate circunstances, "... the

Def endant shall be entitled to recover reasonable costs and

Section 733.707(1) Fla. Stat. (1995)

L n Re Estate of Gillo, 393 8o0.2d 578 (Fla. 4th DCA 1981)

Y Pillman v. Smith, 533 so.2d 928 (Fla. 5th DCA 1988)

Y Prudential |nsurance Company of America v. Lamm 218
So.2d 219 (Fla. 3rd DCA 1969)

' Section 768.79(1) Fla. Stat. (1995)
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attornev's fees... ' [ enphasi s added] . The statute clearly states

that attorney's fees are not costs. It separates the two. Had
the legislature intended attorney's fees awarded under the
statute to be considered costs, it could have, and would have so
provided in the statute.

Faced with the fact that attorney's fees are not costs,
Petitioner argues they nust be an expense of admnistration as
used in 733.707(1)(a) because danages awarded against or incurred
by a personal representative are not included in the definition
of "¢l aims” in 731.201(4).' However, the definition of "clains"
in 731.201(4) is not all inclusive. That definition does not
include judgments or decrees rendered against the decedent during
his lifetime, excesses in funeral expenses and last illnesses, or
debts acquired in continuing the decedent's business afterhi s
deat h. Yet a priority is established for each in '733.707(1).8

Section 733.707(1)(h) states, "all other claims”and means
just that: Claims for reinbursenent for mortgage paynents made
after decedent's death paid to the personal representative

§

Swenszkowski  v. Compton;’ claimsfor insurance refund paid to a

Supra

—3

Section 731.201(4) Fla. Stat. (1995)

o

Section 733.707(1) Fla. Stat. (1995)

! swenszkowski v. Comgton, 662 So.2d 722 (Fla. 1st DCA

1995)
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personal representative; In Re The Estate of Rulow:;" contracts of

the personal representative or torts commtted in the course of
adm ni stration. Section 733.619(3) states "clains [enphasis
added] based .,.on obligations arising from ownership or control
of the estate, may be asserted against the estate by proceeding
agai nst the personal representative in his fiduciary

capacity.. M which s exactly what Petitioner did in seeking
the award of attorney's fees under Section 768.79. The clear

| anguage of Section 733.619(3) is as much a part of the Probate
Code as 731.201. A law should be construed together and in
harnmony with any other statute relating to the sane purpose.
Sections 731.201, 733.619 and 733.707 nust be read in pari

12

mat eri a. The danages suffered by Petitioner in attorney's fees

are no different than damages suffered by Arno Schumann. 8
Petitioner's damages, the attorney's fees awarded against a
personal representative, are not expenses of administration, but
rather one of all other clains and unequivocally a class 8
priority.

In Tillman v. Smith the Fifth District discerned that the

Statute 733.707(1) clearly distinguishes between costs, expenses

of administration and attorney's fees, and recognized the only

¥ Tn Re The Estate of Kulow, 439 80.2d 280 (Fla. 2nd DCA
(1983)

% Section 733.619 Fla. Stat. (1995)
I Metropolitan Dade County v. Bridges, 402 So.2d 417
B schumann v. Weathers, 643 §o.2d 690 (Fla. 5th DCA 1994)
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attorney fees the legislature placed in class 1 are those that
are conpensation for the personal representative®s attorney.
Wth sound reasoning and citation of authority that court states,
"Had the legislature intended any attorney fee taxable against
the estate to have a class 1 priority, it would have been a
sinple matter to say so."

Such language invites the legislature to act if it. does not
concur with the court's canstruction of the statute. The
| egi slature has revisited 733.707 twi ce since Tillman. In 1993,
it specifically dealt with the priority portion of (1). |t added
(£) class 6 and changed (f) to (g) and (g) to (h). The
| egislature did not alter the clear language of (a), even though
Tillman had been published for better than four (4) years. The
| egi slature again visited 733.707 in 1995 and still it nmade no
change to (l)(a . Forthe Petitioner to state or inply that the
| egislature was unaware of Tillman, its language, and its clear
inport is to discredit the wisdom and capacity of the legislature
and is contrary to |aw. The legislature is presuned to be
cogni zant of the judicial construction of a statute when
contenpl ating changes in the statute. ® Had the legislature
di sagreed with the Court's canstruction of the statute in Tillman

or had it wanted to limit or restrict it in any way, "it would

“ millman v. smith, 533 So0.2d 928, 929 (Fla. 5th DCA 1988)

¥ Bridges v. WIllianmson, 449 So.2d 400 (Fla. 2nd DCA 1.984)
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have been a sinple matter to say so."

The purpose of Section 768.79 may be to encourage
settlements, but it is not to force a party to accept any offer
subm tted. Tt is not to put an estate into a position in which
it would be deterred from pursuing clains believed to be
| egiti mte. Petitioner's argument sounds more like she s
unhappy with the lower courts' rulings than a matter of public
policy.

No public policy would be advanced by treating attorney's
fees awarded wunder 768.79 differently than attorney's fees under
a contract wth a personal representative, torts comitted in the
course of the adninistration or any other obligations of the
per sonal representative arising from ownership or control of the
estate. Al of wiich are "clains" wunder 733.619 and class 8
priority under 733. 707.

Petitioner argues that such clains being relegated to a
class 8 priority is tantanount to a non-paynent of such clains.
That has not been established in this case let alone in most
estates. But in establishing the priorities in 733.707, the
legislature indubitably gave full ‘consideration to such
possibilities. In doing so it established the public policy.

Further, where the legislature's {intention is discernable
the Court's duty is to declare it as it finds 4it, and it should

not nodify or shade it, out of any consideration of policy or

16

Tillman, Supra at 929
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CONCLUSION

The clear |anguage of the statutory sections cited when read
i N pari materia, the Fifth District's construction in Tillman,
and the legislature’s acting upon 733.707(1) w thout nodifying
its clear inport following Tillman irrefutably establishes the
Tillman construction is correct. They undeniably establish the
| egi sl ature has announced the policy of the state as into which
priority Petitioner's attorney's fees fall.

The response to the question certified by the Fifth D strict
Court of Appeal nmust be that attorney's fees assessed against the

personal representative of an estate are "other clains", thus, a

class 8 status.
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