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| SSUE
Does a defendant waive a personal jurisdiction
defense by invoking the trial court' 8
jurisdiction by requesting affirmative relief
under Fla.R.Civ.P, 1.540(b)?
ARGUMENT

A defendant waives a personal jurisdiction
challenge when the defendant invokes and
recogni zes the trial court's jurisdiction by
requesting its own affirmative relief under
Fla.R.Civ.P. 1.540(b).

Respondent's mgjor premse is that a Rule 1.540(b) notion is
defensive, and therefore such a notion does not waive a jurisdic-
tional challenge. A fair examnation of the office of a Rule
1.540(b) notion denonstrates that respondent's characterization of
its nature is I naccur at e. Bui I ding on that i naccurat e
characterization, respondent has constructed an argument which must
fail.

Any fair view of the purpose and operation of Rule 1.540(b)
compel s the conclusion that its office is for affirmative relief.
The first purpose of the rule is to permit a court to "relieve a
party or a party's legal representative from a final judgment" for
particularly stated reasons. Fla.R.Civ.P. 1.540(b). Furt her
denmonstrating that a Rule 1.540(b) notion is a request for
affirmative relief is the requirement that it be brought wthin a
certain period of tine. Fla.R.Civ.P. 1.540(b). A defense, of
course, is not subject to tmebar.

The second purpose of the rule is to provide "a conveni ent and
orderly et hod for attacking a final judgment, . ..» Al exander v.

First National Bank of Titusville, 275 So. 2d 272 (Fla. 4th DCA
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1973). A Rule 1.540 notion is not asubstitute for appellate
review, as respondent attenpts to use it in this case, id.; see
Fiber Crete Hones, Inc. v. Division of Admnistration, 315 So. 2d
492, 492 (Fla. 4th DCA 1975), since its purpose is to permt
correction of "’mistakes’ nade in the ordinary course of litigation
and does not contenplate judicial error.® Ponpano Atlantis
Condom nium Assg’n V. Merlino, 415 So. 2d 153, 154 (Fla. 4th DCA
1982).

In operation, a Rule 1.540 notion seeking relief from a
judgment nust "phe applied for by a notion filed in the same
proceeding in which the questioned judgment was entered."”
Al exander, 275 So. 2d at 273, citing Corrigan v. Corrigan, 184 So.
2d 664 (Fla. 4th DCA 1966); Smith-Adam v. KRomer, 673 So. 2d 991,
992 (Fla. 4th DCA 1996) ("Once a judgnent becones final, it can
only be nodified by a proper independent action or by an authorized
notion under Florida Rule of Civil Procedure 1.540"). However, a
separate lawsuit can be brought to obtain the sanme result.
Fla.R.Civ.P. 1.540(b) ("This rule does not limt the power of a
court to entertain an independent action to relieve a party from a
judgment, decree, order, or proceeding or to set aside a judgnent
or decree for fraud upon the court"); Corrigan, supra. Nowher e
does the rule permt aRule 1,540(b) notion to be asserted as a
‘defense” to an action.

The | anguage, purpose, and operation of Rule 1.540 denonstrate
that its office is a nethod for requesting affirmative relief.

There is sinply nothing "defensive" in its nature. Nowhere does
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the rule permt a Rule 1.540(b) notion to be asserted as a
"defense" to an action. Qther than the decision under review,
respondent has not offered a case from anywhere in the United
States, under either federal or state law, holding that this type
of motion is "defensive" in nature.

The incongruity of respondent's argument is denonstrated by
analyzing the question from a different perspective: Does a
plaintiff submt to personal jurisdiction when the plaintiff files
an independent action (as recognized under Rule 1.540) to be
relieved from a judgment or order? The answer to that question is
obviously "yes."™ |n such a case, the plaintiff cannot be heard to
chal l enge exercise of jurisdiction over him O, stated another
way, In a separate action may a trial court grant relief from a
judgnment to soneone over whom it does not have jurisdiction? of
course the answer to that question also is "no."

The incongruity of respondent's argunent is also denonstrated
by analyzing the question from the perspective of the defenses wth
whi ch respondent attenpts to cast his Rule 1.540(b) notion. May
i ndependent cause of action be brought on clainms of |ack of
jurisdiction over the person or subject matter, inproper venue,
insufficiency of process, insufficiency of service of process,
failure to state a cause of action or failure to join indispensable
parties? O course not. Nor may those "clains" be brought under
Fla.R.Civ.P. 1.540(b). In contrast, the bases for relief under

Fla.R.Civ.P. 1.540(b) do permt independent causes of action.
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consequently, the resolution of this case is driven by the
office of a Rule 1.540(b) noti on. Requesting the Court to be
relieved from a judgnment is a request for affirmative relief which
is a submssion to personal jurisdiction

Respondent's argunent that denial of due process and paynent
are defenses does not carry his case. To preserve his
jurisdictional challenge, should have filed an answer and asserted
them as defenses. Instead, he chose not to answer, but chose to go
on the offensive with a Rule 1.540(b) notion. The result of that
strategy is a subm ssion to the Court's jurisdiction. Fi rst
W sconsin National Bank v. M I|waukee, 343 So. 2d 943 (Fla. 2d DCA
1977) (when one noves a court to grant relief nmaterially beneficial
to them they submt thenselves to court's jurisdiction).

The cases upon  which respondent relies, are sinmply
i napplicable when a Rule 1.540(b) notion is analyzed properly. For
exanpl e, respondent's reliance on Banco de Costa Rica v. Rodriguez
573 So.2d 833 (Fla. 1991), is msplaced because there, this Court
specifically concluded that a defensive notion = anotion to quash
an unaut hori zed notice of taking deposition because of |ack of
service of process — was not a request for affirmative relief.
Rodriguez sinmply does not involve the sanme (or even a simlar)
| egal issue as here: application for a Rule 1.540(b) notion.

Nor does Public Gas Co. v. Weat herhead Co., 409 So0.2d 1026
(Fla. 1982) advance respondent's argunment. Respondent cites this
Court's quote of the Third District's decision in that same case,

that "the nerely filing of an entirely neutral and innocuous piece
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of paper, which indicates no acknow edgnent of the court's
authority, contains no request for the assistance of its process,
and, nost inportant, reflects no submssion to its jurisdiction and
should [not] be given just that effect.” Id. at 1027. But the
part of the Watherhead decision respondent quotes denonstrates
petitioner's point: that a request for relief from judgnment is not
a neutral or innocuous piece of paper. More telling is that in
Weat herhead, the neutral and innocuous piece of paper to which this
Court referred was a notice of appearance.

Respondent also argues that ‘once the defense has been tinely
interposed it is preserved for all purposes and is not waived even
if the litigant later seeks affirmative relief.” Respondent' s
Brief, p. 11. That contention, however, 1is off base for the
purposes of this case because it is grounded on an erroneous
characterization of a Rule 1.540(b) notion. Ferrari V. Rubin, 616
So.2d 611 (Fla. 5th DCA 1993), which respondent <cites, 1is
i nappl i cabl e because that case correctly holds that an appearance
is one case cannot confer jurisdiction over a party is a separate
i ndependent case.

Nor does Logan v. Mora, 555 So.2d 1267 (Fla. 3d DCA 1989)
support respondent's position. Logan is not supportive because, in
thiasss e , respondent specifically acknowl edged the trial court's
jurisdiction by requesting a ruling declaring the judgnents void,
and indicating that he could only <challenge the court's

jurisdiction should it rule against him Wre Logan not therefore
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di stinguishable, it has been overruled by inplication. See Odor v.
Odor, 568 So.2d ,988 (Fla. 3d DCA 1990).

To resolve this case, this Court does not have to announce
broad and w de-raging policy and rule interpretation. Instead, the
decision is narrow Does the filing of a Rule 1.540(b) notion
waive a jurisdictional challenge? It does, in that it is a request
for affirmative relief and this Court should say that. By making
such a narrow holding, this Court decision would not inplicate any

claimed "mgjority decisions” by the District Courts.

CONCLUSI ON

The Third District's decision below should be quashed.
Hubbard v. Cazares, 413 So.2d 1192 (Fla. 2nd DCA 1982)'s hol ding
that a request for affirmative relief waives a timely asserted
jurisdictional challenge should be approved. Even if this Court is

not inclined to adopt Babcock's arguments on a full-scale basis,
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based on the particul ar procedural posture of this case, at a
mnimum the Third District's decision below should be quashed.
Respectfully submtted,

BAI LEY & JONES,

a professional association
Counsel for Petitioner

300 Courvoisier Centre

501 Brickell Key Drive
Mam , Florida 33131

(305) 374-5505
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