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| NTEREST OF amrcr CURI AE

The American Medical Student Association ("aAMSA") and two
Florida nedical professionals respectfully submt this brief as
amci curiae in support of Respondents. W file this brief wth
the consent of all parties.

Founded in 1950, AMBA is an independent, non-profit
organi zation representingnearly 30,000 physicians-in-training from
medi cal schools across the country. AVBA, thus, represents the
future of medicine in the United States.

The individual amci are licensed medical professionals wth
clinical experience in the end-of-life issues confronting
termnally ill patients. Dr. Philip Buttaravoli is a board
certified Emergency Medicine physician who is the director of the
Emergency Departnent of Palm Beach Gardens Medical Center in
Florida. Dr. Franklin B. McKechnie is a retired anesthesiol ogist
from Wnter Park, Florida. As a result of our experience, we are
among the grow ng nunber of nedical professionals who believe that,
in certain limted and carefully-regulated ci rcunst ances,
physi ci an-assi sted suicide should be a lawful option available to

conpetent, termnally ill patientg.?

‘See, e.g., David Oentlicher, The Legalization of Physician-
Assisted Suicide, 335 New Eng. J. Med. 663, 666 (1996) ("Surveys of

physicians denmonstrate. . . . maiarity support" for physician-
assisted suicide.) ("orentlicher, Legalization") (citations
om tted); Jerald G Bachman et al., Attitudes of M chigan

Physi ci ans and .the Public Toward Legalizing Physician-Assi sted
Sui cide and Voluntary Euthanasia, 334 New Eng. J. Med. 303, 306-07
(1996) (56% of Mchigan physicians support legalization of
physi ci an-assi sted suicide); Ezekiel J. Emanuel et al., Euthanasia
and Physi ci an- Assi st ed Suicide: Attitudes and Experiences of
Oncol ogy Patients, Oncologists, and the Public, 347 Lancet 1805,
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W recognize that, for nost patients, palliative care options
exist and a physician can adequately ease a patient's suffering
even when there is no cure for the patient's underlying condition.
For this reason, we strongly support hospice and other
comprehensive palliative care initiatives as the standard of care
for the dying. Wen appropriate palliative care is adequate to
relieve the patient's pain and suffering, we do not believe that
physi ci an-assisted suicide is an advisable option.

However, we also recognize that even the highest quality

palliative care will not always adequately ease a patient's
suf fering. In such exceptional circunstances, nentally conpetent
termnally ill patients should have the option of a safe, legal and

state-regul ated neans of hastening death with the assistance of a
physi ci an.

SUMVARY OF ARGUNVENT

Terminally ill patients who are conpetent and make a voluntary
choice to hasten their death with the assistance of their physician
should have the sane right to control the time and nmanner of death
as patients who refuse life-sustaining treatnent. There is no
clinical basis for distinguishing these tw classes of patients
based on purported categorical differences in either (i) the intent

of the patient or the physician or (ii) the extent to which the

1807 (1996) ("Emanuel, Oncology Patients") (45.5% of oncologists
agree with physician-assisted suicide for patients in unremtting
pain); Jonathan S. Cohen, Attitudes Toward Assisted Suicide and
Eut hanasi a Among Physicians In Washington State, 331 New Eng. J.
Med. 89, 89 (1994) (54% of Washington doctors believe physician-
assisted suicide should be legal in sone situations).
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active intervention of the physician affects the time and nanner of
the patient's death. Furthernore, crimnal prohibition of assisted
suicide conpels many termnally ill patients to surrender their
right to refuse unwanted and degrading nedical treatment in order
to relieve otherwise untreatable pain.

Petitioner's interest in protecting the ethical integrity of
the medical profession and in linmting physician-assisted suicide
to conpetent, termnally ill patients who voluntarily choose to
hasten their deaths also fails to support its general prohibition
of the practice. Preventing physicians from assisting such
patients is inconsistent with inportant principles of nedical
ethics because it may force doctors to abandon their patients, and
to ignore their requests for infornation, assistance, and confort,
at a time when the patient is nobst in need because he or she is
confronting both severe suffering and inmnent death. Nor is it
necessary to force conpetent patients to endure a prol onged,
pai nful, and pointless process of dying in order to ensure that the
practice of physician-assisted suicide is appropriately regulated.
Detailed regulatory schenes have already been pronmulgated which
involve the same types of nedical judgnments and |egal protections
t hat have been successfully used in other, |ong-established end-of-
l'ife decisions.

ARGUMENT

THE CLI NI CAL REALITIES OF TERM NALLY | LL PATI ENTS DO NOT
JUSTIFY THE LEGAL DI STI NCTI ONS URGED BY PETI TI ONERS

Petitioner contends that it is constitutionally permissible

for it to distinguish between the wthdrawal or refusal of life
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support and physician-assisted suicide. Its justifications for
such a distinction, however, sinmply ignore the clinical realities
of termmnally ill patients. Furthernore, in many instances, the
artificial distinctions petitioner seeks to draw nerely conpel
patients who are not on life support to surrender their right to
refuse dehunmani zing medical treatnent in order to escape prolonged
and intolerable suffering.

A Medi cal Realities Do Not Support A Bright-Line Lega

Distinction Between Refusal O Life Support And Assisted
Sui ci de

The patients who brought these cases sought the sane general
right that this Court recognized in Cruzan v. Director, M ssour
Department of Health, 497 U S. 261, 278 (1990): to exercise the
deeply personal choice to hasten the end of their lives as the only
alternative to a painful and degrading process of dying. In
denying this right to patients who seek the aid of their doctors in
hastening their death, petitioner relies on three purported
categorical distinctions between such patients and those who refuse
|ife-sustaining neasures:

(a) the physician or the patient intend the patient's

death as opposed to the physician's efforts to relieve

suf feri ng;

(b) the tinme and manner of the patient's death is caused by

medi cal intervention in conparison to the "natural" result of

an underlying illness;

(¢) the physician acts to hasten death as opposed to failing

to take actions to prevent or delay death.



These purportedly dispositive differences in intent, action, and
causation, however, sinply do not wthstand scrutiny in light of
the medical and clinical realities of termnally ill patients and
their treatment. See generally Oentlicher, Legalization at 663
(expl aining why categorical distinction between refusal of
treatment and assisted suicide is no longer appropriate in |ight of
changes in medical treatnent of termnally ill patients).
1. Termnally 11l Patients And The Physicians Wwo Ad
Them In Dying Intend To Gve The Patient Control O
The Process O Dying.

Petitioner contends that the intent of patients and physicians
who participate in physician-assisted suicide is necessarily
different from that of the patient and physician who refuse,
wi thhold, or withdraw life-sustaining measures. (Petitioner's
brief, 36) According to petitioner, in physician-assisted suicide,
the specific intent purportedly must be the death of the patient,
while where life-sustaining treatment is being refused, death is
merely an unintended, albeit often inevitable, consequence of a
desire to relieve the patient's suffering and indignity. There is
sinply no basis, however, for presunptively ascribing such
different intentions and purposes to patients and physicians in
these two circunstances.

Such a sinplistic and arbitrary account of the intentions of
those who participate in physician-assisted suicide trivializes the
i nherently conplex and nmultiple notivations involved in any end-of-
l'ife decision. See Timothy E. Quill, The Ambiguity of dinical
Intentions, 329 New Eng. J. Med. 1039 (1993) ("Quill, Ambiguity").



Thus, in requesting and prescribing a potentially |ethal dosage of
medi cation, the immediate goal of both patient and physician may be
nothing nore than to give the patient "a greater sense of control"
over the process of dying and both may hope that the patient is
never forced to take this final step in order to relieve their
suffering. NY. Task Force On Life and Law, Wien Death Is Sought:
Assisted Suicide and Euthanasia in the Mdical Context, 83 (1994)
("N.Y. Task Force Report"); see also Qill, Anmbiguity; Tinothy E,
Quill, Doctor, | Want to Die, 7 JaMA 870, 872 (1993).

| ndeed,in many cases, patients who have been prescribed a
| ethal dosage never take the medication." Rather, the medication
serves its intended purpose by reassuring the patient that their
terminal condition need not |ead to dependency or indignity. See,
e.g., Susan D. Block, Patient Requests to Hasten Death: Evaluation
and Managenent in Terminal Care, 154 Archives Internal Md. 2039,
2045 (1994) ("Block, Patient Requests") ("[A]lcceptance of the
patient's wish for hastened death . . , may paradoxically allow the
patient enough control and confidence in his or her ability to
manage the future so that the option of suicide does not have to be
exercised."). For some patients, this sense that they retain
control of their lives provides sufficient confort to nake their
final days bearable. see E.g. NY. Task Force Report at 92 ("The

nost frightening aspect of death for many is not physical pain, but

2See, e.g., Anthony L. Back et al., Physician-Assisted Suicide
and Euthanasia in Washington State: Patient Requests and Physician
Responses, 275 JAMA 919, 922 (1996) ("Back, Physician-Assisted
Suicide in Washington"); Andrew Solonobn, A Death of One's Oamn, New
Yor ker, 54, 58 (May22, 1995) ("Solomon, Death of One's Own").
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the prospect of losing control and independence and of dying in an

undi gni fied, unlalesthetic, absurd, and existentially unacceptable
condition.").

Even where the patient chooses to hasten his or her death,
their ultimite goal is no different from that petitioner ascribes
to those who reject |life sustaining treatnent: to avoid a prol onged
and dehunani zing process of dying. No I ess than those on life
support, such patients seek to hasten death "because the quality of
life during the time remaining . . . hals]l been terribly
di mi nished" and their life "has been physically destroyed and its
quality, dignity and purpose gone." See Bouvia v. Superior Court,
225 Cal. Rptr. 297, 304-05 (Cal. Ct. App. 1986) (describing
patient's reasons for withdrawal of life support) ., Regardless of
the means by which death is hastened, the intent and purpose of
both categories of termnally ill patients are essentially the
sane.

2. A Physician Who Wthdraws Life Support Actively
Causes The Patient's Death.

Equally nmeritless is petitioner's attenpt to distinguish
assisted suicide from withdrawal of life support by arguing that,
in the latter case, the physician takes no affirmative action that
causes the patient's death. (Petitioner's brief, 37) This argunent
ignores the clinical reality of |ife-sustaining technol ogy. For
exanple, to disconnect a respirator, a physician or nurse nust take
each of the follow ng steps:

1. turn off the respirator;
2. di sconnect the machine from the tube that goes to the

7




Patient's |ungs;

3. remove the tube from the patient's |ungs;

4. adm nister nmorphine or barbiturates to ease the patient's
sense of suffocation; and

5. monitor medication levels to ensure that synptoms of severe
air hunger do not arise.

Furthermore, it is clear that when a patient is subject to on-
going life-sustaining treatnent, the wthdrawal of that treatment
will be a cause of the patient's death. For exanple, when a
physician stops a respirator, death results because breat hing
stopped, but the cause of death is also the physician's act in
halting the respirator. See MKay v. Bergstedt, 801 p.2d 617, 634
(Nev. 1990) (Springer, J., dissenting). Simlarly, when a
physician halts food and hydration, death occurs because the
patient is unable to eat or drink, but the physician is causally
responsible for the death as a result of issuing the order to stop
providing food and hydration. See Brophy v. New Eng. Sinai Hosp.
I nc., 497 N.E.2d 626, 631 (Mass. 1986) (Nolan, gJ. dissenting)
(explaining that renmoval of feeding tube l|eads to death by
dehydration and starvation). There can be no question that if a
physician performed either of these actions wthout the patient's

consent, he or she would be legally responsible for causing the

patient's death just as surely as if they had shot their patient.

See Oentlicher, Legalization at 663.




3. The Medical Environnment In Which Terminally 111
Patients  Typically Spend  Their Fi nal Days
Necessarily Affects The Tinme And Manner O Their
Deat h.

Petitioner finally argues that refusal or withdrawal of 1life-
sustaining neasures and physician-assisted suicide are materially
different because, in one case, the tinme and nmanner of death are
the result of "natural" processes, while, in the other, they are
affected by the action of physi ci ans and ot her nmedi cal
pr of essi onal s. (Petitioner's brief 36-37) This distinction also
ignores the clinical reality of termnally ill patients.

It is a fundamental fact of contenporary nedicine that death
rarely occurs '"naturally" and apart from significant medical
intervention. Indeed, in 1992 nearly 80% of all deaths in this
country occurred in hospitals. See Sanford H. Kadish, Letting
Patients Die: Legal and Moral Reflections, 80 Cal. L. Rev. 857, 858
(1992). In such a setting, both the tine and manner of a patient's
death are necessarily often the result of a series of conscious
decisions and affirmative actions by the patient and her
physi ci ans.

In particular, the extensive nedical treatment received by
most termnally il patients  will often have collateral
consequences that affect both the timng and the manner of the
patient's ultimte death in a way that nakes it meaningless to
descri be death as occurring "naturally." For exanple, a cancer
patient's chenotherapy may tenporarily treat the illness, but it
al so nay damage vital organs in the process and thereby affect when

and how the patient may die. See dinical Oncology, 789-813



(Martin D. Abeloff et al. eds 1995) (describing pulnonary and
cardiac conplications resulting from cancer therapy). Because the
precise circunstances of death for nost termmnally ill patients
will be determned in part by the effect of such nedical
i nterventions, the death of such patients cannot fairly be
described as "natural."

B. Terminally 11l Patients Should Not Be Forced To Choose

Bet ween Enduring Severe Pain And Surrendering Their
Constitutional Right To Avoid Unwanted And Dehumani zing
Medi cal Treatnent.

Al though petitioner and its amci suggest that adequate
palliative care options are virtually always available for
termnally ill patients, (Brief of Florida Medical Association, 9-
12) it ignores the cruel and dehumanizing nature of the "care that

may be required and the extent to which it may conpel the patient

to surrender his or her right to refuse unwanted and degradi ng

medi cal treatnent. In sonme instances, palliative care for
termnally ill patients also inpairs those patients' nost basic
bodily functions. "Adequate" palliative care may also require

extended periods of sedation to the point of permanent or tenporary

unconsci ousness. 3 Indeed in sone cases, patients nay be sedated

3gee also Robert E. Enck, The Medical Care of Termnally Ill
Patients 166-172 (1994) (summarizing recent studies on degree and
frequency of sedation of termnally ill patients); Paul Rousseau,
Termnal Sedation in the Care of Dying Patients, 156 Archives of
Internal Med. 1785, 1786 (1996) ("some [termnally ill] patients
may require profound sedation"); Nathan I. Cherny et al ., Sedation
in the Management of Refractory Synptons: Cuidelines for Evaluation
and Treatnent, 10 J. of Palliative Care 31, 36 (1994) (adequate
palliative care for the termnally ill may require sedation
I nvol vi ng permanent or tenporary "total |oss of interactional
function"; attenpts to adjust dosages of sedatives "to reestablish
lucidity after an agreed interval or for pre-planned famly
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to the point where they require life support and then are "allowed
to die" by withholding the necessary |ife-sustaining treatment.*
This last practice illustrates the utter artificiality of the line
petitioner seeks to draw

Termnally ill patients may refuse such palliative care based
on their right to refuse unwanted nedical treatnent. Cruzan, 497
US at 279. But the price of exercising this right is to remain
conscious and to suffer both intol erabl e painandan awarenessof
all of the indignities resulting from the ravages of the illness
and its treatnent. In short, for sone termnally ill patients, the
choice petitioner offers between palliative care or extrene pain
and suffering is both cruel and meaningless.
1. PHYSI CI AN- ASSI STED SUCIDE IS FULLY CONSI STENT W TH

PETITIONER S INTEREST IN PROTECTING THE ETH CAL INTECRITY OF

THE MEDI CAL PROFESSI ON.

Petitioner's contention that it can require termnally ill

interactions" risk "possibility that lucidity may not be prorg)tly
restored or that death may ensue as doses are again escalated").
In addition, there can be no certainty that a patient who has been
sedated to unconsciousness will, in fact, cease to experience pain.
See M chael P. McQuillen, Can People who are Unconscious or in the
'('Veg)et ative State" Perceive Pain?, 6 Issues in L. & Md. 373
1991

‘See Robert J. Hall, Final Act: Sorting Qut the Ethics of
Physi ci an- Assi sted Suicide, 54 Humanist 10 (Nov./Dec. 1994) ("Hall,
Final Act") ("The nost recent answer to such problens, which may
wel | become standard practice, is to sedate these patients into
conpl ete unconsciousness and to withhold nutrition and hydration
until they die."); Tinmothy E. Quill et al., Physician-Assisted
Death: A Conparison of Termnal Sedation, Assisted Suicide, and
Voluntary Active Euthanasia, (manuscript at 8, on file wth author)
("the suffering patient is put into an iatrogenic coma, usuall

using barbiturates or benzodiazepi nes, and then di. es o
dehydration, starvation, or some other intervening conplication, as
all life-sustaining interventions are wthheld")

11




patients to endure unnecessary and intolerable suffering in order
to vindicate its interest in nmaintaining the integrity and ethical
standards of the nedical profession is equally msplaced.
(Petitioner's brief, 35-36) As even those who support petitioner's
position, such as the AWA, acknow edge, established principles of
medi cal ethics fully support a physician providing nedication that
will hasten a patient's death where the patient has voluntarily
chosen this outcome as the only means of relieving severe
suf feri ng. Petitioner and the AMA argue, however, that the sane
conduct becones unethical where a physician frankly acknow edges,
or otherwise reveals, that his or her aimis to assist the patient
in controlling the time and mnanner of their death. This
di stinction, however, makes no sense as a matter of professional
ethics or public policy. Indeed, the crimnal prohibition of
physi ci an- assi st ed suicide prevents doctors from fulfilling
i mportant ethical obligations to dying patients and encourages

furtive practices that are akin to voluntary euthanasia and have a
greater potential for abuse.

A. The Prohibition Of Physi ci an- Assi st ed Suicide 1Is

I nconsi stent Wth The Medical Profession's Obligation To
Respect Patient Autonony And To Confort Rather Than
Abandon The Dyi ng.

Petitioner's crimnal prohi bition of physician-assisted
suicide conflicts with the medical profession's well-established
ethical obligations to respect patient autonony and to continue to
attend to and confort their patients, even when they may have an

incurable illness. | ndeed, it forces doctors to choose between

violating the law and abandoning patients at a tinme when they are
12




most in need and have expressed a desire to hasten their death as
the only way of avoiding intolerable and untreatable suffering.

A traditional role of the physician, and a central goal of
medicine, is to help people die with neaning, confort and dignity.
See AMA Council on Ethical and Judicial Affairs, Code of Medical
Ethics, Opinion 2.20, at 40 (1996) ("AMA code") ("Physicians have
an obligation to relieve pain and suffering and to pronote the
dignity and autonony of dying patients in their care.").® I'n
addition, as the AVA Council on Ethical and Judicial Affairs
acknowl edges in its opinion on physician-assisted suicide, nmedical
ethics mandate that "[platients should not be abandoned once it is
determned that cure is inmpossible." AMA Code, Opinion 2.211, at
56.¢ Indeed, " [tlo allow a [termnally ill] patient to experience

unbearable pain or suffering is unethical medical practice."”

5gee also Medical Society of the State of New York, Principles
of Professional Conduct, ch. 1, § 1 (1995-96) ("The prine object of
the medical profession is to render conpetent medical service with
conpassion and respect for human dignity."); Eric J. Cassel, The
Nature of Suffering and the Goals of Medicine, 306 New Eng. J. Med.
639, 639 (1982) ("The obligation of physicians to relieve hunan
suffering stretches back into antiquity."); Hall, Final Act; John
R. Peteet, Treating Patients Who Request Assisted Suicide -- A
C oser Look at the Physician's Role, 3 Archives Fam Med. 723, 726
(1994)

ssee al so AVA Code, Qpinion 8.11, at 123 ("once having
undertaken a case, the physician should not neglect the patient.");
Howard Brody, Assisted Death -- A Conpassionate Response to a
Medi cal Failure, 327 New Eng. J. Med. 1384, 1385 (1992) (" [w]alking
away, denying that nedicine can do anything to help in the
patients's plight, is an immoral abrogation of nedical power,
especially 1n cases in which the prior exercise of the nedical
craft has extended the patient's life and resulted in the
conplications that have brought the patient to the present state of
suffering."); Timothy E, Quill & Christine K Cassel ,
Nonabandonnment: A Central oligation for Physicians, 122 Annals
Internal Med. 368, 368 (1995).
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Sidney H Wanzer et al., The Physician's Responsibility Toward
Hopel essly I11 Patients, 320 New Eng. J. Med. 844, 847 (1989).
The principle of patient autonony is equally central to
nmedi cal ethics and to defining the physician's role in end-of-life
deci si ons. As the AMA Council on Ethical and Judicial Affairs
stated in its opinion on wthholding or withdrawing |ife-sustaining
medi cal treatnent, "[tlhe social conmmtment of the physician is to
sustain life and relieve suffering. \Were the performance of one
duty conflicts with the other, the preferences of the patient
should prevail." AMA Code, Opinion 2.20, at 39 (enphasis added);
see also id. at 40 ("Physicians have an obligation to relieve pain
and suffering and to pronote the dignity and autonony of dying
patients in their care.") .7 Each patient nust be allowed to nake
l'i fe-and-death decisions within the broader context of her own
beliefs concerning the purpose and value of her existence. Af ter
all, "health and |life extension are ultimately of value in the
service of the broader overall well-being of the patient. They are
of value in so far as they facilitate the patient's pursuit of his
or her overall plan of life; the ainms, goals and values inportant
to the particular patient."” Dan W Brock, Death and Dying, in
Medi cal Ethics 329, 334 (Robert M Veatch ed. 1989) ., Thus, nedical

prof essionals should respect apatient's decision to hasten his or

"AMA Council on Ethical and Judicial Affairs, Decisions Near
the End of Life, 267 JAMA 2229, 2231 (1992) ("[The AMA recognizes
that] a conpetent patient nmust be the one who deci des whether the
relief of pain 'and suffering is worth the danger of hastening
deat h. The principle of respect for patient autonony and self-
determ nation requires t hat patients deci de about such
treatment.").
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her death when the patient's renmaining life offers nothing nore
than an intolerable and undignified process of dying. See AVA
Code, Opinion 2.211, at 56 ("It is understandable, though tragic,

that sone patients in extreme duress -- such as those suffering
froma termnal, painful, debilitating illness -- nmay cone to
decide that death is preferable to life.").

B. A State's Interest In Preventing Doctors From

Intentionally Harm ng Patients Does Not Justify A General
Prohi bition O Physician-Assisted Suicide.

Petitioner and its supporting amici contend that their
interest in nmaintaining the integrity of the nedical profession
justifies a general prohibition against intentionally hastening the
death of a patient even where precisely the sanme conduct would be
[awful if done solely to relieve the patient's suffering. (Brief of
Florida Medical Assocation, 29-31) This distinction between
i nstances where a doctor intentionally assists a patient in ending
his or her life and so-called "double effect"” cases in which death
is foreseeable, or even certain, but purportedly not intended is
not supported by either medical ethics, l egitimate policy
consi derations, or comon sense.®

Petitioner'argues that the principle that doctors should not

intentionally harmtheir patients trunps all the other ethical

*The AMA formally explained its position on the "double
effect" doctrine in an opinion by its Council on Ethical and
Judicial Affair which stated that "pain nedications may be
[ethically and legally] admnistered in whatever dose necessary to
relieve the patient's suffering, even if the nmedication has the
side effect of . . . causing death through respiratory depression.”
AMA Council on Ethical and Judicial Affairs, Physician-Assisted
Suicide (Dec. 1993), reprinted in 10 |Issues L. & Med. 91, 95
(1994) ; see also AMA Code, Opinion 2.20, at 40.
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considerations that support physician-assisted suicide. (Brief of
Florida Medical Association, 29-31) This takes an unreasonably
narrow view of what may constitute harm for a patient suffering
i rremedi able and severe pain and confronting an inmnent and
unavoi dabl e deat h. For such a patient, death may constitute not
harm but the only available relief; the true harmmay lie in being
conpel led either to continue unnecessary suffering or to end one's
life in a lonely and violent nanner.'

Furthernore, by sanctioning the practice of directly
adm ni stering nedications that wll foreseeably cause a patient's
death, the "double effect" doctrine allows physicians to engage in

practices that are far closer to voluntary, or even involuntary,

" Exanpl es of such suicides are numerous: patients have junped
from bridges, withheld their own insulin to die of insulin shock,
shot thenselves.in the head, suffocated thenselves with plastic
bags, and taken overdoses of prescription or over-the-counter
drugs. See, e.g. , Compassion in Dying v. Washington, 79 F.3d 790,
834-35 & n. 135 (9th Cir.), cert. granted, 117 S. Q. 39 (1996);
Qill v. Vacco, 80 F.3d 716, 724 (2d Cr.), cert. granted, 117 S.
ct. 36 (1996); Solonobn, Death of One's Om, at 57. Mbreover, a
patient who seeks to conmmit unassisted suicide (or suicide assisted
by a layperson) is nost |ikely unaware of what drugs or dosage they
must use. Physical inability or mscalculation can lead to an even
nore drawn-out, painful and undignified death. See, e.g., Russel
D. (Qgden, Euthanasia: Assisted Suicide &AIDS (1994) (approximately
hal f of the |ayperson-assisted suicides were unsuccessful and
increased the patient's suffering, rather than nitigating it);

Conpassion in Dying, 79 F.3d at 836 n.135 Qill, 80 F.3d at 721
("Very often, patients who survive a failed suicide attenpt find
thenmsel ves in worse condition than before the attenpt. Brain

damage, for exanple, is one result of failed suicide attenpts.").
In addition, the negative effects of a violent unassisted suicide
on the patient's famly nenbers extends the tragedy far beyond the
i ndi vidual patient. See, e.g., Compassion in Dying, 79 F.3d at 835
("™My son-in-law then had the unfortunate and unpleasant task of
cleaning ny father's splattered brains off the basenent walls.")
(quoting Brief of Amcus Curiae of Ten Surviving Famly Menbers).
Wen a famly nenber assists the suicide, the negative effects can
be irrenedi abl e. See id. at 835-36 & n. 135-36.

16




active euthanasia than physician-assisted suicide. See Robert D
Truog et al., Barbiturates in the Care of the Termmnally IIl, 327
N. Eng. J. of Md. 1678 (1992) (describing practice of
adm nistering barbiturates to relieve pain of termnally ill
patients Wwith unavoidable side effect of hastening death).

Nor is there any basis for believing that an open and | egal

practice of physician-assisted suicide would undermne patients'

trust in their doctors because patients wll cone to view their
doctors as Kkillers. First, it is difficult to see how nore
openness in the doctor-patient relationship will lead to |ess
trust. To the contrary, inposing crimnal liability only where

there is evidence of the physician's intent to hasten death has a
chilling effect on the patient's ability to comunicate freely with
and receive critical information from his doctor. Second, this
concern "ig based upon the sinplistic assunption that trust inplies
only that physicians will do no harm The fact is that many

patients who now want to trust that their physicians will stay with

them and will not abandon them when the only way out of their
suffering is to help themto die as they choose." Hall, Final Act,
at 14.

111. REGULATI ON' OF PHYSI Cl AN- ASSI STED SUICIDE IS  FEASIBLE AND
WOULD BETTER SERVE PETITIONER S |INTEREST | N PREVENTI NG
POTENTI AL ABUSE THAN THE CURRENT SECRET PRACTI CE
Al t hough petitioner and many of its supporting anici

recogni zes the conpelling nature of the suffering of individual

termnally ill patients, they nevertheless contend that such

patients nust be forced to endure intolerable suffering because
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there is no way to effectively regulate the practice of physician-
assisted suicide to ensure that it is limted to such patients and
only exercised voluntarily.

Medi cal decisions concerning physician-assisted suicide are,
however, no nore subject to error or abuse than other end-of-life
deci sions, such as refusal of |ife-sustaining treatment, which have
been effectively regulated by States for nmore than two decades.
Indeed, the risks involved in such decisions do not essentially
differ from the nunerous decisions that patients nust nake
concerning procedures that involve a significant risk of nortality.

Both statistical and anecdotal evidence indicate that the
practice of physician-assisted suicide, although illegal in

virtually all states, is prevalent throughout the United States.?®®

Ygee, e.g., Back, Physician-Assisted Suicide in Washington,
at 919 (12% of Washington physicians received requests for
assistance in suicide and in nearly 25% of those requests,
prescribed a potentially lethal drug); David J. Doukas et al.,
Attitudes and Behaviors on Physician- Assisted Death: A Study of
M chi gan Oncol ogi sts, 13 J. inical Oncology 1055, 1058 (1995)
(38% of the 250 practicing oncologists in Mchigan had been asked
to participate in physician-assisted suicide and 18% had done so);
Emanuel, Oncology Patients at 1808 ("More than 50% of oncol ogists
had received requests for euthanasia or physician-assisted suicide
[and] 13.5% said they had participated in physician-assisted
suicide"); Terri R. Fried et al., Limts of Patient Autonony
Physician Attitudes and Practices Regarding Life-Sustaining
Treatments and Euthanasia, 153 Archives Internal Md. 722, 725-26
(1993) (Rhode Island survey of 393 physicians concluding 18.9% had
been asked to prescribe a |ethal anount of sleeping pills and 13.3%
did so at least once); Mlinda A Lee et al., Legalizing Assisted
Suicide -- Views of PhyS| cians in Oegon, 334 N Eng. J. Med. 310,
313 (1996) (21% of Oregon physicians had been asked in the |ast
year to provide physician-assisted suicide and 7% had done so);
see also David Oentlicher, Physician Participation in Assi sted
Suicide, 262 JAMA 1844, 1844 (1989). These studies nost likely
underestimate the extent of the practice in the United States
because they depend upon self-reporting of an illegal act that can
easily be kept secret and because other health care professionals,
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Legal recognition and regul ation of physician-assisted suicide
would only foster petitioner's interest in ensuring that the
practice is limted to appropriate circunmstances and is done in a
manner that mininizes any potential for abusge.X

A State Regulation O End-of-Life
Decisions |Is Already Wll-Established.

Legal i zed physician-assisted suicide would not be the first
instance of state regulation of inportant end-of-life decisions. To
the contrary, virtually every jurisdiction in the United States has
regul ations governing both living wills and decisions concerning
the withdrawal or wthholding of I|ife-sustaining treatment in the
absence of advance patient directives. These regulations require
medi cal professionals to make judgnents simlar to these involved
i n physician-assisted suicide and denmonstrate how procedural
safeguards can ensure that patients nmeke end-of-life decisions
competently and voluntarily.

For exanple, health professionals and |awers have inplemented

including nurses, also assist in suicides. See David A Asch, The
Role of Critical Care Nurses in Euthanasia and Assisted Suicide,
334 New Eng. J. Med. 1374, 1374 (1996) (study of critical care
nurses across the country concluding that 17% were asked to assist

in a suicide or perform euthanasia and 16% had done so at |east
once),

Upurthermore, Studies of the attitudes of termnally ill
patients suggest that it is the patients who are assumed to be nost
vul nerable, such as those with limted cognitive ability or |ower
income or education, who look with [east favor on the option of
physi ci an-assi sted  suicide. See, e.g., HG Koenig et al.,
Attitudes of Elderly Patients and their Famlies toward Physician-
Assi sted Sui cide, 156 Archives of Internal Medicine 2240, 2247
(1996) .

19




state laws concerning living wills for nore than twenty vyears.'?
Patient declarations regarding the withdrawal of |ife support are
currently regulated in forty-seven states, the District of Colunbia

and the Virgin Islands. Regulation in nost states follows a

“For exanple, the California Natural Death Act ?Cal. Heal t h
and Safety Code §§ 7185-7194.5) was enacted in 1976. n addition,
since 1991, the federal Patient Self-Determnation Act, 42 US. C
§§ 1395cc, 1396a (1994), has required health care providers to have
witten institutional policies regarding living wills and to
docunment whether or not a patient has executed such an instrunent.
Such institutional policies often nandate the involvenent of the
hospital ethics commttee to oversee the process and the decisions
t_ahen with regard to the execution and inplementation of living
wills.

3pla. Code §§ 22-8a-1to -10; Alaska Stat. §§ 18.12.010 to
18.12.100; Ariz. Rev. Stat. Ann. §§ 36-3201to 36-3262; Ark. Code
Ann. §§ 20-17-201 to-218; Cal. Health g Safety Code §§ 7185-7194.5;
Colo. Rev. Stat. §§ 15-18-101 to -113; Conn. Gen. Stat. §§ 19a-570
to -580; Del. Code Ann. tit. 16, §§ 2501-2509; D.C. Code Ann. §§ 6-
2421to -2430; Fla. Stat Ann. §§ 765.101-765.401; Ga. Code Ann. §§
31-32-1 to -12; Haw. Rev. Stat. §§ 327D-1 to 327D-27; |daho Code §§
39-4501to -4509; 755 IIl. Conp. Stat. Ann. §§ 35/1 to 35/10; Ind.
Code Ann. §§ 16-36-4-1 to -21; lowa Code §§ 144A.1 to .12; Ran.
Stat. Ann. §§ 65-28,101 to 65-28,109; Ky. Rev. Stat. Ann. §8§
311.621 to 311.644; La. Rev. Stat. Ann. 8§ 40:1299.58.1 to
40:1299.58.10; M. Rev. Stat. Ann., tit. 18-A, §§ 5-801 to -817;
Mi. Code Ann.., Health-Gen. | §§ 5-601to 5-618;, Mnn. Stat. §§
145B.01 to 145B.17; Mss, Code Ann. §§ 41-41-101 to -121; M. Ann.
Stat. §§ 459.010 to 459.055; Mnt. Code Ann. §§ 50-9-101 to -111, -
201 to -206; Neb. Rev. Stat, Ann. §§ 20-401 to -416 and §§ 30-3401
to -3452; Nev. Rev. Stat. §§ 449.535 to 449.690; N.H Rev. Stat.
Ann. §§ 137-H:1 to H:16; N.J. Stat. Ann. § 26:2H-53 to 2H-78; N M
Stat. Ann. §§ 24-7-1 to -11; N.C. Gen. Stat. §§ 90-320 to -322; N
D. Cent. Code §§ 23-06.4-01 to -14; Ohio Rev. Code Ann. §§ 1337.11
to 1337.17, 2133.01 to 2133.15; oOkla. Stat. Ann. tit. 63, §§
3101.01 to 3101.16; O. Rev. Stat. §§ 127.505 to 127.660; 20 Pa.
Cons. Stat. Ann. §§ 5401-5416; R 1. Gen. Laws §§ 23-4.10-1 to 23-
4.10-12, 23-4.11-1 to 23-4.11-14; S.C. Code Ann. §§ 44-77-10 to -
160; S.D. Codified Laws §§ 34-12D-1 to 34-12D-22; Tenn. Code Ann.
§§ 32-11-101 to -112; Tex. Health & Safety Code Ann. §§ 672.001 to
672.021; Uah Code Ann. §§ 75-2-1101 to -1119; Vt. Stat. Ann. tit.
18, §§ 5251 to 5262; V.l. Code Ann. tit. 19, § 192; Va. Code Ann.
§§ 54.1-2981 to -2993; Wash. Rev. Code Ann. §§ 70.122.010 to
70.122.920; W. Va. Code §§ 16-30-1 to -13; Ws. Stat. Ann. §§
154.01 to 154.15; wo. Stat. Ann. §§ 35-22-101 to -108. The three
states that do not regulate living wills have all enacted "health
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simlar pattern. Declarants are restricted to individuals over the
age of eighteen who are of "sound mind"** or 'competent."!®
Further, all declarations nust be signed and witnessed, and the
pati ent nust have a'"terminal," "incurable" or "irreversible"
condition, or be "pernmanently unconscious," before the instructions
may be followed.'” Several other common procedural safeguards
include: restrictions on who may act as awtness (e.g., those who
stand to benefit financially from the patient's death or those who
are enployed by the relevant nedical facility are barred);™ a

mandatory second opinion as to the patient's condition;* and

care proxy statutes" which allow designated agents to make health
care decisions, including the withdrawal of |ife support, whenever
the patient is no longer able to make treatment decisions. See
Mass. CGen. Laws Ann. ch. 201D, §§ 1-17; Mich. Conp. Laws §§
700.496; N. Y. Pub. Health Law §§ 2980 to 2994.

lgee, €.0., Cal. Health and Safety Code § 7186.5(a); Chio
Rev, Code § 1337.12(a)(1); NH Rev, Stat. Ann. § 137-H:3; 20 Pa.
Cons. Stat. Ann. § 54.04 (a) .

¥gee, €.0., Colo. Rev. Stat. § 15-18-104; Fla. Stat. Ann. §§
765.102(1), 765.302(1); Mo. Ann. Stat., § 459.015; Tex. Health &
Safety Code § 672.003(a); Va. Code Ann. § 54.1-2983.

gee, €.0., Cal. Health & Safety Code § 7186.5(a); D.C. Code
Ann. § 6-2422; Fla. Stat. Ann. § 765.302(1); Tex. Health & Safety
Code § 672.003(b); Va. Code Ann. § 54.1-2983.

Y'gee, e.¢., Ark. Code Ann., § 20-17-202; Cal. Health & Safety
Code §§ 7185.5(d), 7186.5(b); Conn. Gen. Stat. § 19a-575a; Fl a.
Stat. § 765.303; 20 Pa, Cons. Stat. Ann. § 5405(2); Va. Code Ann.
§ 54.1-2983; WA. Rev. Code §§ 70.122.010, 70.122.030(1).

18gee, €.0. , Cal. Health & Safety Code § 7285.5(a); D.C. Code
Ann., § 6-2422 (4); OChio Rev. Code Ann., § 1337.12 (B);  Tex .
Health & Safety Code § 672.003(c); WA. Rev. Code § 70.122.030(1).

gee, e.¢9., Cal. Health & Safety Code § 7186.5(b); Colo. Rev.
Stat. § 15-18-107; Fla. Code Ann. § 765.303(1); D.C. Code § 6-2422
(c); Kan. Stat. Ann. § 65-28, 103(c¢); Ohio Rev. Code § 1337.11(y);
20 Pa. Cons. Stat. Ann. § 5408.
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record-keeping requirements.?®

B. Compr ehensi ve Regul ati ons For Physician-Assisted Suicide
Have Al ready Been Pronul gated.

Various conprehensive schenes for regulating physician-
assisted suicide have already been devel oped. These i ncl ude (i)
the Oregon Death with Dignity Act, (ii) the Harvard nodel statute,
so-cal |l ed because several of its authors are affiliated with
Harvard University, and (iii) the guidelines promulgated by the
Bay Area Network of Ethics Committee ("BANEC").?* These regul atory
schemes draw on the previous extensive experience of health
professionals and lawers in making and regulating other end-of-
life decisions. They include the follow ng procedural safeguards:

(1) Those requesting physician-assisted suicide must be adults

suffering from a termnal or intractable and unbearabl e

illness. See Harvard Mddel § 3(a) (2); BANEC Gd. V.A(1); Or.

Rev. Stat. § 127.805.

(2) The request mnust be voluntary (i.e., free of undue

influence), infornmed, and repeated on at |east two occasions.

See Harvard Mbdel § 3(a)(3)(C), (D); BANEC Gd. V.A(4), F, O.

Rev. Stat. §§ 127.805, 127.830, 127.840.

2gee, e.g., Cal. Health & Safety Code § 7189; Kan. Stat. Ann.
§ 65-28, 103 (b); M. Rev. Stat. § 459.015(2); 20 Pa. Cons. Stat.
Ann. § 5404 (D); Tex. Health & Safety Code § 672.003(e); Wa. Rev.
code § 70.122.030(1).

2gee (Oregon Death with Dignity Act, O. Rev. Stat. §§ 127.800
to 127.995; Charles H Baron et al., A Mdel State Act to Authorize
and Regul ate Physician-Assisted Suicide, 33 Harv. J. on Legis. 1
(1996) ("Harvard Mdel") (attached hereto as Appendix A); Bay Area
Network of Ethics Commttees (BANEC), BANEC-Generated Quidelines
for Conprehensive Care of the Terminally 111 (Sept. 1996) ("BANEC
gd.") (attached hereto as Appendix B) .
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(3) A second opinion in witing nust be sought to confirmthe
di agnosis of the patient. See Harvard Mdel § 5(a); BANEC Gd.
V.B; O. Rev. Stat. § 127.820.

(4) A second opinion as to the nental state of the patient
must be submitted in witing. Harvard Mdel § 5(b); BANEC Cd.
V.B; Or. Rev. Stat. § 127.820. In particular, the second
physician nust confirm that the patient's judgnent has not
been distorted by clinical depression or other nmental illness.
See Harvard Model § S5(b); BANEC Gd. B; Or. Rev. Stat. §
127.825.%

(5) Patients nmust be informed of, and offered, all reasonable
palliative care options. See Harvard Mdel § 4(a); BANEC Gd.
V.CC O. Rev. Stat. § 127.815.

(6) Patients nust be informed of their diagnosis, prognosis,
and the various benefits and burdens of the avail able nedical
options, including physician-assisted suicide. See Harvard
Model § 5(d); BANEC Gd. V.E; O. Rev. Stat. § 127.815.

(7) Patients must be counseled to consult with their famly.
See Harvard Model § 4(c); BANEC Gd. V.D; Or. Rev. Stat. §
127. 835.

(8) Patients nust be informed that they may consult a third

party, e.g., asocial worker, or a hospital ethics conmittee.

22Under the Oregon statute, whenever, in the opinion of the
attending or consulting physician, a patient may be suffering from
a mental disorder or depression causing inpaired judgment, the
patient nust be referred for counseling and the person performng
the counseling nust determne that the patient is not suffering
from such problens. See Or. Rev. Stat, § 127.825.
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See Harvard Mddel § 4(b); BANEC Gd. V.D.

(9) The patient nust execute a signed, witnessed request for
physi ci an- assi sted suicide.? The witnesses nust be
individuals who do not stand to benefit from the patient's
death and who are not affiliated with the relevant health care
facility. See BANEC Gd. V.E; Or. Rev. Stat. § 127.810. In
certain cases (e.g., if the patient is in a skilled nursing
facility), the presence of a state-appointed witness is
required. See BANEC &d. V.E; O. Rev. Stat. § 127.810(4).
(10) The patient nust be informed that he or she nay revoke
the request. See BANEC Gd. V.G O. Rev. Stat. § 127.845.
(11) Al  docunentation, including the declaration, the
opinion of the attending physician, and the second opinions,
must be included in the patient's nedical record. See Harvard
Model 8§ 4(d) (3), 5(c), 6 (does not include the patient's
request); BANEC Gd. V.AAH O. Rev. Stat. § 127.855.

(12) Attending physicians nust prepare detailed reports which

are either filed with or made available to State health officials.?®

2’Model written forms can be found in BANEC Guidelines --
Attached Form #2 and O. Rev. Stat. § 127.897. The Harvard Model
has no equivalent provision and allows an oral request. However,
the physician's discussion with the patient regarding the patient's
di agnosis and prognosis and the benefits and burdens of the
treatnment options (including physician-assisted suicide) nmust be
w t nessed and either recorded on video or audio tape or transcribed
and signed by the patient. Harvard Mdel § 4(d); see also BANEC
&. V. EE O. Rev. Stat. § 127.810.

#por exanple, under the Harvard nodel statute, the attending
physician nust file a detailed report with the state Health

Commi ssi oner. See Harvard Mddel § 6. The Commissioner may review
the reports and nmedical records in order to prepare an annual
report on the operation and success of the statute. See id. §
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C. Regulation Of Physician-Assisted Suicide |Is Just 4As
Feasible As Regulation OF Qher End-O-Life Decisions.

Each of the key concepts involved in assessing the
appropriateness of physician-assisted suicide has been used for
years in making and regulating other end-of-1ife decisions by
patients and their doctors. There is no basis for believing that
such regulations could not simlarly ensure that physician-assisted
suicide is appropriately limted to termnally ill patients who
have made their decisions conpetently, voluntarily and with the
best available information concerning their nedical condition and
options.

1. Termnal 111 ness

Determinations of termnal illness have been used as a basis
for end-of-life' decisions for mre than two decades and form part
of the regulatory schemes of virtually all states. Thus, both
physi cians and hospital ethics conmttees have extensive experience
in determning when a patient is termnally ill.

Al though the risk of msdiagnosis can never be entirely
elimnated, a number of studies suggest that erroneous prognoses of
the termnally ill tend to be overly optimstic. See, e.g., Ronald
8. Schonwetter et al., Estimation of Survival Time in Termn nal
Cancer Patients: An |npedance to Hospice Admi ssions, 6 Hospice J.
65 (1990); Lorna E. Forster et al., Predicting Life Span For

9 (d), The BANEC Quidelines propose the creation of a state
redqi stry whi ch would be able to request, for review, the full
medi cal records of all patients, including details of the hastened
death. The registry would track conplete demographic infornmation
and issue an annual report detailing its findings. See BANEC Gd.
V. K
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Applicants to Inpatient Hospice, 148 Archives Internal Md. 2540,
2542 (11988). Moreover, even if an illness is msdiagnosed by a
primary physician as "termnal," there are a nunmber of subsequent
saf eguards and procedures which could reduce the risk of error
before physician-assisted suicide would be permtted. For exanple,
the Harvard nodel statute provides for a mandatory second opinion
as to the severity of the patient's condition. Harvard Mbodel §
5(a) .

More inportantly, |egalization of physician-assisted suicide,
in contrast to the current secret practice, would ensure that
patients will make such decisions based on frank and full
di scussions with their doctors concerning their nedical condition
and options and that their doctors can freely consult wth other
medi cal  professional s. Furthermore, because  physician-assisted
suicide will be limted to patients whose suffering is severe and
untreatable, the risk of an overly pessimstic diagnosis nust be
wei ghed against the unendurable condition in which the patient
m ght  survive. In such circunstances, an overly optimstic
prognosis may risk as severe harmto the patient as an overly
pessimstic one. C. Cruzan, 497 US. at 320 (Brennan, J.,
dissenting) (an erroneous decision to keep alive a patient on life
support is just as irrevocable as an erroneous decision to renove
life support because the patient's "own degraded existence is
perpetuated; his famly's suffering is protracted;, the nenmory he

| eaves behind becomes nore and nore distorted").
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2. Informed Consent

The requirement of informed consent is a concept familiar to
all health care.professionals as part of any decision to undergo
medi cal treatnment. Because of the seriousness of the decision to
el ect physician-assisted suicide, additional safeguards can ensure
that the patient has all of the nedical information necessary to
make her decision and that there is a sufficient record so that the
adequacy of the information provided to the patient can be subject
to review For example, the Harvard nodel statute requires that
the responsible physician shall

supply to and discuss with the patient all available

nedical information that is necessary to provide a

reasoned decision concerning a request for nedical means

of suicide, including all such information regarding the

patient's diagnosis and prognosis, the nedical treatnent

options and the medical neans of suicide that can be made

available to the patient, and their benefits and burdens.
Harvard Model § 4(d). This discussion nmust be wtnessed by two
i ndividuals "at |east one of whom, , . nust not be affiliated with
any person that is involved in the care of the patient, [or].
stand to benefit personally in any way from the patient's death."
ld. §4 (d) (1). The nedical discussion must be either recorded on
video or audio tape or summarized in a document which the patient
signs. See id. § 4(d) (3). The physician nust inform the wtnesses
that they "may question the . . . physician and the patient to
ascertain that the patient has, in fact, heard and understood all
of the material information discussed.” ld. § 4(d) (2). 1In
addition, the nodel statute nandates the involvenent of at |east

three health care professionals at different points in the process
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(the primary  physician, consulting physician and licensed
psychiatrist, clinical psychologist or psychiatric social worker),
all of whomwill discuss the matter with the patient. Finally, the
witten opinion on the patient's conpetence nust specifically
address whether the patient's decision is "fully informed." |d. §8§
5(a), (b).
3. Vol unt ari ness

Assessnents of voluntariness are also a well-established
aspect of existing schenmes for regulating other end-of-life
deci si ons. For exanple, nost living will statutes include
provisions intended to ensure that end-of-life decisions are nade
voluntarily, such as requirenents that nultiple w tnesses be
present at the tinme the living will is executed. Fla.Stat. 8§
765.04. Additional protections can ensure that individuals are not
coerced into choosing physician-assisted suicide. For exanple, the
Harvard nodel statute requires that the patient's request be nade
on separate occasions at |east tw weeks apart. Harvard Model §
3(a) (3)(D). In addition, a licensed psychiatrist, clinical
psychol ogi st, or psychiatric social worker who has exam ned the
patient nust make a witten finding that the patient's judgment is
"free Oof undue influence." 1d. §5(b).

4, Conmpetence O Capacity

Assessnents of a patient's capacity to nake a medical decision
are also a common and well-established aspect of nedical practice.
Indeed, » [t]lhere appears . . . to be a devel oping consensus

regarding the neaning of capacity in cases dealing wth nedical
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deci sion  making, including those concerning |ife-sustaining
treat ment. This consensus is toward accepting the meani ng of
capacity inmplied in the Restatement of Torts [§ 892A], nanely the
ability to appreciate the nature, extent, or probable consequences
of the physician's conduct to which consent is given." 1 Alan
Meisel, The Right to Die § 3.19, at 100 (2d ed. 1995).

The Harvard nodel statute again suggests how states can adopt
the general standards of conpetency to the special circunstances of
termnally ill patients to ensure that decisions are not "the
result of a distortion of the patient's judgment due to clinical
depression or any other nental illness.™ Harvard Model §
3(a) (3) (A); c¢f. Martha Alys Matthews, Comment, Suicidal Conpetence
and the Patient's Right to Refuse Lifesaving Treatnment, 75 Cal. L.
Rev. 707 (1987) (proposing test for determ ning conpetency of
patients who seek to hasten death). In order to ensure that the
patient fully understands the nature of their decision, the Harvard
nodel statute requires consultation with a licensed psychiatrist,
clinical psychol ogi st, or psychiatric social worker, who nust
provide a witten opinion that the patient is not seeking
physi ci an-assisted suicide due to clinical depression or nental
i Il ness. Harvard Mdel § s(b). Well-established criteria exist,
such as prior nmental illness, and the intensity and consistency of
the synptoms, which allow psychiatrists to differentiate between
clinical depression and nmere feelings of sadness and grief. See
Bl ock, Patient Requests, at 2042.

In short, all of the assessnents that nedical professionals
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would need to make to ensure that physician-assisted suicide is
limted to appropriate circunstances are currently being nade by
physicians in Florida in connection with other, equally weighty
end-of-life decisions. Nuner ous proposals have already been
devel oped with extensive procedural protections to mnimze the
possibility of risk of error or abuse in aiding termnally ill,
suffering patients to voluntarily hasten their own deaths. There
is no justification, therefore, for a categorical crim nal
prohibition of the practice.
CONCLUSI ON

Based upon the foregoing argunents and authorities cited
therein, amci curiae urge this court to affirmthe final judgnent
of the trial court of the Fifteenth Judicial Circuit of Florida.
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APPENDI X A
A MODEL STATE ACT TO AUTHORI ZE
AND REGULATE PHYSI CI AN-ASSI STED SUI CI DE

SECTION 1.  STATEMENT OF PURPOSE

The principal purpose of this Act is to enable an individual
who requests it to receive assistance from a physician in obtaining
the nedical means for that individual to end his or her life when
he or she suffers froma termnal illness or froma bodily illness
that is intractable and unbearable. Its further purposes are (a)
to ensure that the request for such assistance is conplied wth
only when it is fully inforned, reasoned, free of undue influence
from any person, and not the result of a distortion of judgment due
to clinical depression or any other nental illness, and (b) to
establ i sh mechanisns for continuing oversight and regulation of the
process for providing such assistance. The provisions of this Act

should be liberally construed to further these purposes.

SECTION 2.  DEFINITIONS
As used in this Act,

(a) "Commissioner® nmeans the Conm ssioner of the Departnent.

(b) "Department® means the Departnent of Public Health [or simlar
state agency].

(c) "Health care facility" neans a hospital, hospice, nursing
home, long-term residential care facility, or other insti-
tution providing nmedical services and |icensed or operated in

accordance wth the law of this state or the United States.




(d)

"Intractable and unbearable illness" neans a bodily disorder
(1) that cannot be cured or successfully palliated, and (2)
t hat causes such severe suffering that a patient prefers
deat h.

"Medical means of suicide" means nedical substances or devices
that the responsible physician prescribes for or supplies to
a patient for the purpose of enabling the patient to end his
or her own life. "Providing nedical neans of suicide"
includes providing a prescription therefor.

"Patient's medical record" means (1) in the case of a patient
who is in a health care facility, the record of the patient's
nmedi cal care that such facility is required by law or
prof essional standards to conpile and maintain, and (2) in the
case of a patient who is not in such a facility, the record of
the patient's nedical care that the responsible physician is
required by law or professional standards to conpile and
mai nt ai n.

"Person" includes any individual, corporation, professional
corporation, part ner ship, uni ncor por at ed associ ation,
gover nnent, governnent agency, or any other [legal or
comercial entity.

"Responsible physician" neans the physician, licensed to
practice medicine in this state, who (1) has full or partial
responsibility for treatment of a patient who is termnally
il or intractably and unbearably ill, and (2) takes

responsibility for providing medical neans of suicide to the
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(1)

patient.

"Termnal illness" neans a bodily disorder that is likely to

cause a patient's death within six nonths.

SECTION 3.  AUTHORI ZATION TO PROVI DE ASSI STANCE

(a)

It is lawful for a responsible physician who conplies in all

material respects with Sections 4, 5 and 6 of this Act to

provide a patient with medical means of suicide, provided that

the responsible physician acts on the basis of an honest

belief that

(1) the patient is eighteen years of age or older;

(2) the patient has a termnal illness or an intractable and
unbearable illness; and

(3) the patient has nade a request of the responsible
physician to provide nedical nmeans of suicide, Wwhich
request

(a) is not the result of adistortion of the patient's
judgment due to clinical depression or any other
mental illness;

(B) represents the patient's reasoned choice based on
an understanding of the information that the
responsi bl e physician has provided to the patient
pursuant to Section 4(d) of this Act concerning the
patient's nedical condition and nedical options;

(¢) has been nmade free of wundue influence by any

person; and

(D) has been repeated without self-contradiction by the
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patient on two separate occasions at |east fourteen
days apart, the last of which is no nore than
seventy-two hours before the responsible physician
provides the patient with the nedical neans of
sui ci de.

(b) A responsible physician who has provided a patient wth
medi cal means of suicide in accordance with the provi-
sions of this Act may, if the patient so requests, be
present and assist the patient at the tinme that the
pati ent nakes use of such means, provided that the actual
use of such means is the knowi ng, intentional, and

voluntary physical act of the patient.

SECTI ON 4. DI SCUSSI ON° WTH PATI ENT AND DOCUMENTATI ON
Before providing nedical neans of suicide to a patient
pursuant to Section 3 of this Act, the responsible physician shall
(a) offer to the patient all nedical care, including hospice care
if available, that is consistent with accepted clinical prac-
tice and that can practicably be nade available to the patient
for the purpose of curing or palliating the patient's illness
or alleviating synptons, including pain and other disconfort;
(b) offer the patient the opportunity to consult with a soci al
worker or other individual trained and experienced in
providing social services to determine whether services are
available to the patient that could inprove the patient's

cares sufficiently to cause the patient to reconsider his or

A-4




her request for nmedical neans of suicide

counsel the patient to informthe patient's famly of the
request if the patient has not already done so and the respon-
sible physician believes that doing so would be in the

patient's interest; and

(d) supply to and discuss with the patient all available nedical

information that is necessary to provide the basis for a
reasoned decision concerning a request for nedical means of
suicide, including all such information regarding the pa-
tient's diagnosis and prognosis, the nedical treatment options
and the nedical neans of suicide that can be nade available to
the patient, and their benefits and burdens, all in accordance
with the follow ng procedures:

(1) at least two adult individuals nust witness the dis-
cussion required by this paragraph (d), at |east one of
whom (A) is not affiliated with any person that is in-
volved in the care of the patient, and (B) does not stand
to benefit personally in any way from the patient's
deat h;

(2) the responsible physician shall inform each wtness that
he or she may question the responsible physician and the
patient to ascertain that the patient has, in fact, heard
and understood all of the material information pursuant
to this paragraph (da), and discussed pursuant to this

paragraph (d); and
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(3) the responsible physician shall document the discussion
with the patient held pursuant to this paragraph (d),
using one of the follow ng nethods:

(A) an audio tape or a video tape of the discussion,
during which the wtnesses acknow edge their
presence; or

(B) a witten sumary of the discussion that the pa-
tient reads and signs and that the witnesses attest
in witing to be accurate.

The docunentation required by this subparagraph (3) nust be
included and retained with the patient's medical record, and access
to and disclosure of such records and copies of them are governed

by the provisions of Section 10 of this Act.

SECTION 5.  PROFESSI ONAL CONSULTATI ON AND DOCUMENTATI ON
Before providing nmedical means of suicide to a patient

pursuant to Section 3 of this Act, the responsible physician shall

(a) secure a witten opinion from a consulting physician who has
exam ned the patient and is qualified to nmake such an
assessnent that the patient is suffering froma term nal
illness or an intractable and unbearable illness;

(b) secure a witten opinion from a licensed psychiatrist,
clinical psychologist, or psychiatric social worker who has
exam ned the patient and is qualified to make such an assess-
ment that the patient has requested medical neans of suicide

and that the patient's request neets the criteria set forth in
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Sections 3(a) (3) (A), 3(a) (3) (B), and 3(a) (3) (O of this Act to
the effect that the request is not the result of adistortion
of the patient's judgment due to clinical depression or any
other mental illness, is reasoned, is fully informed, and is
free of undue influence by any person; and

(c) place the witten opinions described in paragraphs (a) and (b)

of this section in the patient's medical record.

SECTION 6. RECORDING AND REPORTING BY THE RESPONSIBLE PHYSI Cl AN

Pronptly after providing nedical neans of suicide to a
patient, the responsible physician shall (a) record the provision
of such means in the patient's nedical record, (b) submt a report
to the Conmissioner on such form as the Conmissioner nay require
pursuant to Section 8(a) of this Act, and (c) place a copy of such

report in the patient's nedical record.

SECTI ON 7. ACTIONS BY PERSONS OTHER THAN THE RESPONSIBLE
PHYSI Cl AN

(a) An individual who acts on the basis of an honest belief that
the requirenments of this Act have been or are being net nay,
if the patient so requests, be present and assist at the tine
that the patient makes use of nedical neans Of suicide,
provided that the actual use of such means is the know ng,
intentional, and voluntary physical act of the patient.

(b) A licensed pharmacist, acting in accordance with the |laws and

regulations of this state and the United States that govern
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(c)

the dispensing of prescription drugs and devices and
controll ed substances, nay dispense nedical means of suicide
to a person who the pharnaci st reasonably believes presents a
valid prescription for such neans.

An individual who acts on the basis of an honest belief that
the requirenents of this Act have been or are being nmet nmay
counsel or assist the responsible physician in providing

nmedi cal nmeans of suicide to a patient.

SECTI ON 8. RECORD KEEPI NG BY THE DEPARTMENT

(a)

The Conmi ssioner shall by regulation specify a form of report

to be submtted by physicians pursuant to Section 6(b) of this

Act in order to provide the Departnment with such data

regarding the provision of nedical means of suicide as the

Comm ssi oner determ nes to be necessary or appropriate to

enabl e effective oversight and regulation of the operation of

this Act. Such report shall include, at a mninum the
followng information:

(1) the patient's diagnosis, prognosis, and the alternative
medi cal treatnents, consistent wth accepted clinical
practice, that the responsible physician advised the
patient were practicably available;

(2) the date on which and the nanme of the health care
facility or other place where the responsible physician
conplied with the patient's request for nedical neans of

suicide, the medical nmeans of suicide that were pre-
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scribed or otherw se provided, and the nethod of re-
cording the discussion required by Section 4(d) of this
Act :

(3) the patient's vital statistics, including county of resi-
dence, age, sex, race, and marital status

(4) the type of medical insurance and nane of insurer of the
patient, if any:

(5) the names of the responsible physician, the medical and
mental health consultants who delivered opinions pursuant
to Section 5 of this Act, and the wtnesses required by
Section 4(d) of this Act; and

(6) the location of the patient's medical record

The Conmissioner shall require that the report described in

paragraph (a) of this section not include the nane of the

patient but shall provide by regulation for an anonynous
coding or reference system that enables the Conmi ssioner or
the responsible physician to associate such report wth the

patient's nedical record.

SECTION 9.  ENFORCEMENT AND REPORTING BY THE DEPARTMENT

(a)

(b)

The Conmi ssioner shall enforce the provisions of this Act and
shall report to the Attorney General and the appropriate board
of registration [or simlar state agency] any violation of its
provi si ons.

The Conmissioner shall promulgate such rules and regulations

as the Commi ssioner determnes to be necessary or appropriate
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(c)

(d)

to inplement and achieve the purposes of this Act and shall,
at least ninety days prior to adopting any rule or regulation
affecting the conduct of a physician acting under the
provisions of this Act, submt such proposed rule or
regulation to the Board of Registration in Medicine [or sim-
| ar state agency] for such Board's review and advice.

The Board of Registration in Medicine [or simlar state
agency] nmay pronulgate no rule or regulation inconsistent with
the provisions of this Act or with the rules and regul ations
of the Departnent promulgated under it and shall, at |east
ninety days prior to adopting any rule or regulation affecting
the conduct of a physician acting under the provisions of this
Act, submit such proposed rule or regulation to the
Conmi ssioner for the Commissioner's review and advice.

The Commi ssioner shall report to the Legislature annually
concerning the operation of this Act and the achievenent of
its stated purposes. The report of the Conm ssioner shall be
made available to the public upon its submssion to the
Legi sl ature. In order to facilitate such annual reporting,
the Conmissioner nmay collect and review such information as
the Comm ssioner determines to be helpful to the Departnent,
the Board of Registration in Medicine [or simlar state
agencyl, or the Legislature and may by regulation require the

subm ssion of such information to the Department.
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SECTI ON 10. CONFI DENTI ALI TY OF RECORDS AND REPORTS

(a) The information that a person acting under this Act obtains
from or about a patient is confidential and may not be
disclosed to any other person without the patient's consent or
the consent of a person with lawful authority to act on the
patient's behalf, except as this Act or any other provision of
| aw nmay otherw se require.

(b) The report that a responsible physician files with the
Depar t ment pursuant to Section 6(b) of this Act is
confidential, 1is not a public record, and is not subject to

the provisions of [the state public records statute or freedom

of information act].

SECTION 11. PROVIDER S FREEDOM OF CONSClI ENCE

(a) No individual who is conscientiously opposed to providing a
patient with medical means of suicide nay be required to do so
or to assist aresponsible physician in doing so.

(b) A health care facility that has adopted a policy opposed to
providing patients with nmedical neans of suicide and has given
reasonabl e notice of such policy to its staff nenbers may
prohibit such staff nenbers from providing such nmeans to a

patient who is within its facilities or under its care.

SECTION 12. PATIENT'S FREEDOM FROM DI SCRI M NATI ON
(a) No physician, health care facility, health care service plan,

provider of health or disability insurance, self-insured
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enpl oyee health care benefit plan, or hospital service plan
may require any individual to request medical means of suicide
as a condition of eligibility for service, benefits, or in-
surance. No such physician or entity may refuse to provide
medi cal services or nedical benefits to an individual because
such individual has requested nedical means of suicide, except
as Section 11 of this Act permts.

(b) A patient's use of nedical neans of suicide to end such
patient's life in conpliance with the applicable provisions of
this Act shall not be considered suicide for the purpose of

voiding a policy of insurance on the life of such patient.

SECTION 13.  LIABILITY

(a) No person who has acted in conpliance with the applicable
provisions of this Act in providing medical neans of suicide
to an individual shall be subject to civil or crimnal
liability therefor.

(b) No individual who has acted in conpliance with the applicable
provisions of this Act in providing medical neans of suicide
to a patient shall be subject therefor to professional
sanction, loss of enploynment, or loss of privileges, provided
that such action does not violate a policy of a health care
facility that conplies with Section 11(b) of this Act.

(c) Except as provided in paragraphs (a) and (b) of this section,
this Act does not limt the civil, crimnal, or disciplinary

liability of any person for intentional or negligent mis-
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conduct .

SECTI ON 14. CRIM NAL PENALTI ES
In addition to any other civil, crimnal, or disciplinary

liability that he or she may otherw se incur thereby, an individual
who willfully violates Section 3, 4, 5 6, or 7 of this Act is

guilty of a [specify grade of offense].
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APPENDI X B
BAY AREA NETWORK OF ETHI CS COW TTEES

BANEC- GENERATED GUI DELI NES FOR
COWREHENSI VE CARE OF THE TERM NALLY |LL

(NOTE: These guidelines are intended for use regardless of the

patients' residence -- home, hospital, hospice, clinic, or extended

care facility -- as they approach death.)

The ultimate responsibility for the care of the patient,
pertaining to end-of-life decisions and treatnments, resides
with the patient's physician.

The primary care physician is qualified to provide appropriate
care, with or wthout consultation, for the great mpjority of
patients who are dying.

The care of patients experiencing "difficult deaths,” those
undergoing (in their judgment) intolerable or prol onged
suffering as they die, or patients who are making conplex and
irreversible decisions about end-of-life (including the
decision to hasten death), may fall out of the range of skills
of many primary care physicians.

Hospice prograns have extrenely effective teans which provide
medi cal care had help patients with their decisions about end-
of-life treatnents. Certain physicians in the nedical
coomunity are also recognized to have special expertise in
pal liative, end-of-life care. For those patients who face

difficult deaths, or those who are mmking conplex and

irreversible decisions about termnal care (including a

request for physician aid in hastening their death), THE BANEC




GUI DELINES URGE REFERRAL TO A HOSPICE PROGRAM ANDY OR
CONSULTATION WTH A PHYSI Cl AN EXPERI ENCED |N PALLIATIVE CARE
(including, but not limted to, pain control). Mny patients,
given appropriate and skilled palliative end-of-life care,
wll withdraw their requests for a hastened death.

V. At tines, in spite of skilled physical, psychological,
spiritual and social care, an adult, nentally conpetent and
termnally ill patient wll desire a physician's aid in
hast eni ng death.

V. These guidelines urge that, before a physician aids a patient
to hasten his or her death, the following occur (with specific
docunentation in the patient's hospital chart  and/or

out pati ent nedical records)

( NOTE: No physician, nurse, physician-assistant, pharmacist, or
other health care worker is required to participate in the act of
hastening a patient's death, nor in the patient's evaluation for
such an act. However, these guidelines recomrend that
participation practitioners who exclude thenselves from such
participation respond to a patient's request for a hastened death
by advising that patient of his or her right to obtain consultation
from other practitioners, and/or facilitating the transfer of care
should the patient so request.)

Chart documentation should include:

A) The prinmary care physician's ascertaining of:

1) The termnal diagnosis (a reasonable certainty of death
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within six nonths provided the disease runs its expected
course, ascertained by review of the nedical records and
pertinent history and physical exam nation).

2) An assessment to confirm that, in the best judgenent of
the physician, the patient is mentally conpetent and not
suffering from a depression that inpairs decision making
capability. (IT IS HGHLY RECOWENDED THAT PHYSI Cl ANS
NOT EXPERI ENCED W TH SUCH AN EVALUATI ON SEEK APPROPRI ATE
Al D, WTH THEIR  PATIENT'S  CONSENT, FROM OTHER
PRACTITIONERS IN THE MEDI CAL, PSYCHOLOG CAL, OR SOCI AL
SERVI CES COVMUNI TY.)

3) That high-quality palliative care, by hospice and/or a
physician recognized to have expertise in palliative
care, has been made accessible to the patient.

4) That, to the best of the physician's know edge, the
patient's choice to hasten death has been freely made
i ndependent of financial, famly, health insurance, or
ot her coercion.

B) A second opinion to confirmthe four points noted above by the
primary care physician. These guidelines strongly recomrend
that the second opinion be obtained from a physician
recognized .to have expertise in palliative end-of-life care

C) Docunentation of the patient's evaluation by a hospice program
and/ or physician with palliative care expertise (this can
coincide with the second opinion noted above). Docunentation

should also be made of the palliative-care recomendations
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D)

E)

resulting from this evaluation, and the ways in which they
have or have not been foll owed.

Alternately, documentation should be nade that the patient
declines an evaluation for inproved palliative care. These
gui del i nes recommend that these patients sign a form (see
attached) to indicate an understanding that they have waived
a medical evaluation that could offer care with significant
potential for inmproving their quality of life as they die.
The patient has been counseled that a decision to hasten death
should, if at all possible, be discussed in detail with famly
menbers, loved ones, and others who are likely to be

significantly affected by this decision.

The patient has al so been counsel ed that the hospital and
hospi ce nedical ethics commttees are valuable and willing to
di scuss his/her care, and the decision to hasten death, wth
the patient and/or famly.

A wtnessed consent form should be signed by the patient (see
exanpl e attached), to include full disclosure of the illness,
the procedure to aid the patient in hastening death and the
associated risks, and a statement that other medical options
exist (including hospice care) that mght provide further
confort wthout hastening death.

The w tnessing procedure should be in accordance with that now
established for the signing of a Durable Power of Attorney for

Health Care Decisions, i.e.: (1) Two qualified adult

B-4




F)

w tnesses who are personally known to the patient (or to whom
the patient provides evidence of his/her identity), and who
are present when the patient signs and acknow edges the
signature, or (2) acknow edged before a notary public in
California. If the witness is other than a notary public, the
law provides that none of the following be used: (1) a health
care provider or an enployee of a health care provider, (2) an
operator or an enployee of a community care facility or
residential care facility for the elderly. Additionally, at
| east one of the witnesses cannot be related to the patient by
bl ood, marriage, or adoption, or be nanmed in the patient's
will. For patients in a skilled nursing facility, one of the
W tnesses nust be a patient advocate or ombudsman."

For patients and/or wtnesses who are not able to understand
the consent formin English, the forms will be provided in a
| anguage they can understand, or the signatures should be
acconpanied by that of a conpetent translator.

A second witnessed signature by the patient nust be obtained,
no sooner than 48 hours after the first signature.

Before aiding the patient in hastening death, there should be
chart docunmentation of verbal counseling that the patient has
the right, at any time, to change his or her mnd and to
return to care that includes the involvenent of a hospice team
or another physician experienced in palliative care.

Chart docunentation that the physical process of hastening

death was initiated and conpleted by the patient: These
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gui del i nes enphasize that the physician may aid the patient in
the process of hastening death (i.e. by provision of oral or
injectable nmedication, or the starting and maintaining of

intravenous access), but it should be the patient's own

physical effort that initiates and conpletes the process.

(NOTE: In the BANEC discussions of this document, a significant
mnority felt that section H draws an artificial nechanical
boundary between a "patient initiated" hastened death and a
physician's act of admnistration of drugs once other guideline
recommendati ons have been net. However, since the 9th Crcuit
Court addressed only physician assisted suicide, the final BANEC
guidelines reflect this limtation and refer only to a"patient

initiated and conpleted" process.)

I) These guidelines enphasize that, although it is the patient
who undertakes the proximte action that leads to the hastened
death, a physician or the physician's designee responsible for
the care of the patient should remain imediately and
continuously available to the patient and famly until death
has occurred.

J) The cause of death on the death certificate should be listed
as the underlying disease.

K) Reporting: These guidelines urge that a system simlar to that
of the California Tunor Regi stry (i ncluding the

confidentiality of information) be established to which all
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cases of physician aid in the hastening of apatient's death
be reported. This registry would be able to request, for
review, the full nedical records of the patient, including
details of the hastened death. The registry should track
conpl ete denographic information and issue an annual report
detailing its findings. This report should be accessible to
the public.

It is also recommended that existing hospital, hospice and
community clinic peer-review organizations include cases of

aid in hastening deaths in their mandate of review.

This docunent is a blueprint for potential policy, to be used as
deemed appropriate by individuals or organizations. The Bay Area
Network of Ethics Commttees provides a forum for open, independent
di scussion of ethical issues in healthcare. Qpinions and
guidelines proffered via BANEC are not necessarily representative
of or endorsed by any individual or organization participating in

BANEC discussions, and are non-binding in all cases.
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FORM #1: (two sides)
BANEC- gener at ed gui del i nes for
Appropriate Care of the Termnally Il
DOCUMENTATI ON OF OFFER OF CONSULTATION

AND SERVICES BY HOSPICE OR OTHER
PALLI ATI VE CARE EXPERT

NAME:

My physi ci an, , has recommended t hat

| be evaluated by a hospice program and/or another physician, both
of which have special expertise in controlling the enotional,
spiritual and physical suffering that can be associated with dying.
It is my understanding that hospice prograns and such physicians
can provide the optimal treatnent for termnally ill patients such
as nyself, and that such treatnent mght include inproved treatnent
for the pain associated with my illness, treatnent and counseling
for possible depression or other psychol ogical or social issues, or
other problems related to ny condition. | further understand that
while such treatnents will not cure ny condition or significantly
extend ny life, they do have the potential to inprove ny quality of
life. It has been explained to ne that a consultation with hospice
is readily available to me, and that hospices can neke arrangenents
that will not place additional financial burdens on nyself or ny
famly while they provide such services.

After due consideration of this information and offer of
referrals, | hereby certify that:
u| | decline the recommendation of a consultation wth hospice

personnel or physician; or
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0 | have accepted the referral and have consulted with (check
one or nore):
0 Hospi ce representatives

0 Anot her physician as referred to by nmy primry physician

a Ot her:
Signature of patient Dat e
Signature of witness Dat e

The witnessing procedure should be in accordance wth
that now established for the signing of a Durable Power of Attorney
for Health Care Decisions, i.e.: "(1) Two qualified adult w tnesses
who are personally known to the patient (or to whom the patient
provides evidence of his/her identity), and who are present when
the patient signs and acknow edges the signature, or (2)
acknow edged before a notary public in California. [If the wtness
is other than a notary public, the law provides that none of the
following be used: (1) a health care provider or an enployee of a
health care provider, (2) an operator or an enployee of a comunity
care facility or residential care facility for the elderly.
Additionally, at least one of the wtnesses cannot be related to
the patient by blood, narriage, or adoption, or be named in the

patient's wll. For patients In a skilled nursing facility, one of
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the witnesses nust be a patient advocate or onbudsman."”

Fox patients and/or wtnesses who are not able to
understand the consent formin English, the forns will be provided
in a language they can understand, or the signatures should be

acconpanied by that of a conpetent translator.

Signature of primry physician Dat e

Signature of translator (if applicable) Dat e
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FORM 2. (two sides)
BANEC- generated guidelines for
Appropriate Care of the Termnally III

| NFORMED CONSENT-- REQUEST FOR
PHYSI Cl AN ASSI STED DEATH

Patient's nane:

|, the above-named patient, being of sound mnd, have of
my own free will and in consultation with my physician and others
close to ne, decided that it is ny desire to end ny life. | hereby
certify that:

| am an adult resident of the State of California;

I believe, and ny physicians agree, that | am nentally
competent to nake decisions regarding ny life and death;

| have a confirmed termnal diagnosis with a reasonable
prediction that, if the disease runs its expected course, | wll
die within six nonths of this date;

| am making this choice to hasten death of my own free
wi Il and have not been convinced or coerced to do so by any other
persons or party, including any insurer or payor involved in the
finances of ny health care;

| have been offered full use of nedical and hospice
services and expertise for the inprovenent of ny condition and
quality of life, including nanagenent of ny pain and disconfort;
and have either availed nyself of such consultations or have
declined to do so;

| have al so been offered consultation with an ethics
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conmttee of a hospice or hospitals and have or have not undertaken
this consultation in accordance with my best judgenent;

I have, in accordance with mnmy best judgment, discussed
(or chosen not to discuss) this final decision with any menbers of
my famly or others who wll be affected by ny death;

| have discussed the process to be utilized to hasten ny
death, its risks, and alternatives, and have chosen this nethod as
my preferred neans of ending ny life;

| retain the right at any tine to change ny m nd and
withdraw ny request to die. | understand that all other options
for care, including hospice and other nmeasures that are likely to
make me nore confortable, continue to be available to nme at all

times.

First request:

Signature

Dat e: Ti me:
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Second request:

Signature

Dat e: Ti me:

(Must be 48 hours from first request)

Signature of wtnesses of patient's first signature: (NOTE The
selection of witness is in accordance with the regul ati ons now
establ i shed for'the signing of a Durable Power of Attorney for

Heal th Care Decisions).

#1:
Nane and Signature
Dat e: Ti me:
#2:
Nane and Signature
Dat e: Ti me:

Signature of witness of patient's second signature:

#1:
Nane and Signature
Dat e: Ti me:
#2:
Nane and Signature
Dat e: Ti me:
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Name and signature(s) of translator (if applicable)

Dat e: Ti me:

The witnessing procedure should be in accordance wth
that now established for the signing of a Durable Power of Attorney
for Health Care Decisions, i.e.: "(1) Two qualified adult w tnesses
who are personally known to the patient (or to whom the patient
provides evidence of his/her identity), and who are present when
the patient signs and acknow edges the signature, or (2)
acknow edged before a notary public in California. If the wtness
is other than a notary public, the law provides that none of the
following be used: (1) a health care provider or an enployee of a
health care provider, (2) an operator or an enployee of a comunity
care facility or residential care facility for the elderly.
Additionally, at least one of the wtnesses cannot be related to
the patient by blood, narriage, or adoption, or be naned in the
patient's will. For patients in a skilled nursing facility, one of
the wtnesses nust be a patient advocate or ombudsman."

For patients and/or witnesses who are not able to
understand the consent formin English, the fornms will be provided
in a language they can understand, or the signatures should be

acconpanied by that of a conpetent translator.
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FORM 3. (two sides)
BANEC- generated guidelines for
Appropriate Care of the Termnally 111

REPORT OF A PHYSI Cl AN- ASSI STED DEATH
(To be conpleted by the patient's primry physician)

(NOTE: Al cases of assisted death should be reported to an
appropriate organization. Until such time as an official
reporting entity has been established, the BANEC guidelines
recommend reporting to the local Health Departnent, hospital
or hospice ethics commttee, or an established peer review or
quality assurance commttee.)

This information will be held confidential and wll be
reviewed for conpliance with recommended standards of practice
only. It is hereby agreed that the patient's conplete nedical
records may be requested by such a review conmttee, and | hereby

agree to provide these records if so requested.

Patient nane (or identifying code)

Patient's date of birth:

Age: Sex .

Ethnicity:

Physi ci an:

Patient's diagnosis:

Second physician who confirned termnal diagnosis:

Date of death:

Location of death: (Institution/home/or?):
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physician's relation to patient (check one):

a

a

First

Dat e:

| have been the patient's primry physician for
months/yrs.
Patient was referred to me to deal with the illness/synptons

which led to the request for hastened death. Date of

referral:
| believe patient was referred to nme specifically regarding

the hastening of death. Date of referral:

W tnessed request for a hastened death:

Ti ne:

Second w tnessed request for a hastened death:

Dat e:

Diagnosis and synptons leading to patient's request:

Ti me:

Was patient referred for palliative care/hospice consultation:

O Yes

Didt

0 No

he patient accept this consultation: O Yes O No

If Yes: Date of consultation:

By whom

Qut cone:

Pl ease attach copies of signed formns:

1)

2)

3)

Docunentation of Ofer of Consultation and Services by
Hospice or OQther Palliative Care Expert.

Informed Consent for Physician Assisted Death.
Physician Checklist in Assisted Death Cases.
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Location of patient's medical records:

Mode of assisted dying utilized

O her comments (use other side of form and additional pages as

needed) .

B-17




FORM #4: (two sides)
BANEC- generated gquidelines for
Appropriate Care of the Terminally II]

PHYSI Cl AN CHECKLI ST | N ASSI STED DEATH CASES
(to be conpleted before the hastening of a patient

Patient's nane:

Physi cian's nane:

Prior to assisting in the death of a patient, please

confirm the follow ng:

d The patient is an adult resident of California.

a As the patient's physician, | am well aware of the patient's
medi cal history, condition, diagnosis and prognosis.

o The patient's condition is termnal, wth death otherw se
expected to occur within six nonths of this date.

g A second physician has confirmed this termnal diagnosis.

a The patient is nmentally conpetent and able to exercise

rational thought processes in neking decisions regarding

their health care.

O Hi gh-quality palliative care, by hospice and/or physicians
qualified to provide such care, has been offered to the
patient, wth full wunderstanding that such care mght result
in an inmproved quality of life in the patient's remaining
days.

a If such care has been refused by patient, such refusal has

been docunmented by signed consent form
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To the best of the physician's know edge, the patient's

choice to die has been freely nade, independent of
financial, famly, health insurance, or other sources of

coerci on.

The patient has been offered consultation with an ethics
commi ttee.

The patient has been offered counseling by psychiatrist,

t herapist, social service worker, clergy or other.

The patient has been counseled to discuss his/her decision
with any famly nenbers, |oved ones, or others who wll be
affected by this decision.

The patient has nade the required tw signed, wtnessed
requests, at least 48 hours apart, for a hastened death.
The patient has been offered appropriate means by ending

his/her life, with full disclosure of the process, pros and
cons of each, and has made an informed choice of which

intervention will be utilized.
At the time of the procedure, the patient is still

conpetent, has made a third, final request, Wwth witness(es)
present, and has been advised that the procedure may be
halted at any tine upon the patient's request, with a return

to optimal palliative care as an option.

A healthcare professional (physician or nurse) wth

expertise in this area has been identified who will renain




imediately and continuously available to assure that
distressing synptons are ninimzed via appropriate

pal liative neans.

Fol | owing death, the wusual confirmation and reporting
requirenents are in effect, with the addition of the reporting
form for physician-assisted death.

NARRATI VE SECTION (OPTIONAL): PLEASE UTILIZE THE BACK
OF TH'S FORM AND/ OR ADDI TI ONAL PAGES TO ADD ANY COMMVENTS DEEMED
APPROPRI ATE REGARDING THI'S PATIENT'S CASE.

Physician's signature Dat e
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