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INTRODUCTION=-—THE AM Cl !

The majority of people with disabilities in this country
believe that individuals wth termnal illnesses should be
permtted to end their own suffering with the assistance of their
physicians and to choose a death with dignity. Amici are
I ndi vi dual s and organi zati ons representing people wwth a broad
array of disabilities who share this belief. They contend that
individuals with disabilities should have autonony over the
decisions that affect their |ives. They believe that the funda-
mental right of privacy and self-determnation nust apply to all
significant life decisions, including perhaps the nost intimte and
personal decision of all -- whether to hasten inpending death if
their conditions become termnal.

The Amici organizations represent people who have AlDS,
some of whom are in the termnal phase of their illnesses. The
Florida AIDS Action Council is an organization with over 1,400
menbers representing Floridians with AIDS. The PWA Coalition of
Broward County, Florida, Inc. is a coalition of AIDS patients and
providers in Broward County. The Lanbda Legal Defense and
Education Fund is a national non-profit public interest |egal
organi zation working for the civil rights of people with HV and
Al DS. These organizations contend that the State of Florida should

not be allowed to prohibit their nmenbers from receiving the

Amici were granted consent by the parties to file this brief.
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assi stance of their physicians in ending their lives when they have
decided that life is no longer bearable.

The individual Amici are leaders in the disability
community or promnent individuals with disabilities. Evan Davis
Is a partner with a nmgjor national law firm who contracted polio at
age five. Hugh Gal | agher is one of the |eading historians on
disability in this country. Mchael Stein is the former President
of the National Disability Bar Association. Jean Payne is a
Floridian who has metastasized breast cancer. Barbara Swartz is a
professor who has kidney disease. Allan Terl is a Floridian wth
AIDS who was the recipient of the Florida Chief Justice's Tobias
Simon Pro Bono Service Award. Susan Webb is the director of an
I ndependent living center for people with disabilities and an
elected menber of a national disability rights organization. Al
believe that they should have the right to hasten their death if
and when confronting termnal illness. Their personal statements
are attached as an appendix to this brief.

Amici believe that both the federal Constitution and the
Florida Constitution guarantee people in the final stages of
termnal illnesses the right to end their lives in a manner that
allows them to mintain personal dignity. The attenpt of Peti -
tioner and its amici to use disability to justify state deprivation
of this fundanental right is deeply offensive to Amici and the

thousands of people with disabilities they represent. They assert




that Florida Statutes Section 782.08,' which has been interpreted

by the State as crimnalizing physician assisted suicide, violates

Art. |, Sec. 23 of the Florida Constitution (the Privacy
Anmendrent ) .)
A. The Diarbility Rights Mvenment

The disability rights mvenent is a social novenentwth
the goal of achieving independence and autonony for people wth
disabilities in all aspects of their lives. Ger ben DeJong,
| ndependent Living: From Social Mvenent to Analytic Paradigm 60
Arch. Physical Med. Rehab. 435 (1979).% Judy Heumann, one of the
pioneers of the novenment, co-founder of the World Institute on
Disability and currently the Assistant Secretary for Special
Education and Rehabilitation Services at the US. Department of
Education, expressed the driving spirit of the novement best in an

early policy report:

: Section 782.08 provides that "{elvery person deliberately
assisting another person in the conmssion of self-nmurder shall be
guilty of nmanslaughter, a felony of the second degree..."
Fla.Stat. § 782.08 (1995).

> The Privacy Amendment provides that "[e]very natural person has
the right to be let alone and free from governnental intrusion into
his private |life except as otherwi se provided herein. This section
shall not be construed to limt the public's right of access to
public records and nmeetings as provided by law. " Firoa Cowr. art.
|, § 23.

Y The terms "disabili ty rights novenent" and "independent |iving
movenent" are often used interchangeably by nenbers of the
disability community. Whet her they are two separate social
movenents or two nanes for basically the same novement is a natter
of debate. For purposes of this brief, the broader term

"disability rights novement" is used to refer to both.
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To us, independence does not nean doing
things physically alone. It nmeans being
able to make independent decisions. It is

a mnd process not contingent upon a
"normal" body.

Susan Stoddard Pflueger, Independent Living: Energing Issues in
Rehabilitation, foreword ii (Decenber, 1977) (unpublished report on

file with the Institute for Research Utilization).
Simlarly, Edward V. Roberts, one of the founders of the
movenent, made the follow ng observation:

| believe that the basic premse of the . . .
movenent is that everyone has potential to
live nore independently. Qur  experience
shows that even the nost severely and
profoundly  disabled individual can be

| ndependent -- they nmay need all kinds of
help -- But that they can be in control of
their lives.

(emphasis added) 1d. at 1.

Over tine, the novenent has made inportant progress in
altering the general belief in our society that people wth
disabilities are invariably vulnerable, exploitable, and incapable
of making decisions that fundanentally affect their lives. Until
recently, however, nany people W th disabilities accepted the
predom nant paternalism concerning disability and the control of
their lives by other people, often to their detrinent. It was only
after three decades of political struggle, with the bipartisan
enactnent of The Americans with Disabilities Act of 1990 (the

ADA),' that our nation devel oped a consensus that conpetent adults

* The Anericans with Disabilities Act of 1990, 42 U S.C § 12101 et
seq. (1990).




with disabilities can and should exercise control of their lives in
the mainstream of our society.®

Anong the rights that the novenent has secured for
people with disabilities are the right to live in the comunity, as
opposed to in isolated, degrading and disenpowering institutions,
Youngberg v. Romeo, 457 U.S. 307 (1982); Schulman v. State, 358 So.
2d 1333, 1335 (Fla. 1978); the right to be free of involuntary
sterilization, Relf v. Winberger, 372 F.supp. 1196 (D.C. D.C
1974); scheinberg v. Smth, 659 F.2d 476, 485 (5th Gr. 1981)
(citing Skinner v. Oklahoma, 316 U S. 5335 (1942)), the right to
raise a child, In re Marriage of Carney, 598 P.2d 36 (Cal. 1979);
the right to have access to public streets, public transportation,
schools, public services, privately owned places of public
accommodation and places of enploynent, 42 US C §§ 12111-12181,;
and the right to a free and appropriate education, 20 U S. C § 1400
et seq. (1991).7

Entirely consistent with these rights is the right to
control one's death when it is immnent -- arguably the nost

fundanental right of all.

b see generally, Jane West, ed., The Anericans with Disabilities
Act: From Policy to Practice (1991); Jane Wst, ed., |nplenenting
the Anericans wth Disabilities Act (1996); Mark Nagler,

Perspectives on Disability (2nd ed. 1993); Lawence 0. Costin &
Henry A Beyer, eds., Inplenenting the Americans with Disabilities

Act: Rights and Responsibilities of Al Americans (1993).
" The Individuals with Disabilities Education Act (I DEA) .




B. The Views of People with pisabilities

According to a ngjor public opinion poll, 66 percent of
people with disabilities support the right to assisted suicide, as
conmpared with 70 percent of the general population. Louis Harris
and Associates, Harris Poll no. 9, Table 105 (1995). This result
is corroborated by a recent study finding that 63 percent of people
with AIDS support this right, and 55 percent actually have
considered this option for thenselves. WIIliam Breitbart, et al.,
Interest in Physi ci an- assi st ed Sui ci de Anong Ambul at ory

H V-1nfected Patients, 153 Am J. Psychiatry 238 (1996). Another
study found that 90 percent of people with AIDS support the right.

Brett Tindall et al., Attitudes to Euthanasia and Assisted Suicide
in a Goup of Honbsexual Men with Advanced H 'V D sease, 6 J.
Acquir. |nmmune. Defic. Syndr. 1069 (1993).

Wi le resolution of this issue by a poll of those nost
affected would quickly end crimnalization of assisted suicide,
constitutional issues are not rightly settled by popular vote. The
personal and religious views of those who support either side of
this debate are immaterial to the question of whether patients who
are termnally ill have a constitutional right to receive such
assi st ance. However, the experiences and treatment realities of
those who have lived with disabilities, including cancer and AlDS,
are relevant to the Court's analysis. These experiences provide an
expl anation of why requested assistance in accelerating death is a

legitimate medical option which nerits constitutional protection.




The experiences of those involved in the treatnent of
AIDS are particularly illustrative. Since the beginning of the
AIDS epidenic in the early 1980s, people with AIDS and their
advocates and service providers have been commtted to ensuring
that individuals with AIDS have as nuch autononmy in their lives as
possi bl e. Many living with this disease have been invol ved
decision makers in each stage of their treatnent, In striving to
mai ntain control over their lives as their physical conditions
deteriorate, they have made increasing use of |egal planning
docunents, such as health care proxies and powers of attorney, to
maintain control of their final days.

The right to end their lives with the assistance of
their physicians is a natural extension of the efforts of people
with AIDS and other diseases to mintain autonony. The State's
intrusion, effectively forcing a person to extend the dying process
against his or her will, destroys the autonony that has been
central to the struggles of these individuals and people with
disabilities generally.

It is clear that people wth disabilities, |ike the
public at large, believe that the State should not be allowed to
interfere wth a termnally ill individual's personal decision of
how and when to die. This inportant fact has been obscured by the
vocal mnority of disability leaders who adamantly oppose
recognition of the right to assisted suicide, despite the above
statistics and the hard-fought battle for people with disabilities

to win their autonomny. It is anonalous that some, purporting to




represent the interests of people with disabilities, are advocating
in favor of the State's right to interfere with the individual's
autonony and privacy. It is equally anonal ous that concerns
expressed regarding the potential abuse of this right are being
used as a basis to deny recognition of that right altogether.

In essence, those opposing the right to assisted suicide
appear to be saying that an individual with a disability should
have control over every decision in his or her life, except for the
deci sion of whether to prolong the end stages of a term nal
illness. This blatant contradiction is wunacceptable to a
substantial majority of people with disabilities, Wi wll be
intimately affected by this Court's ruling.

C. The Interests of People with Disabilities

The interests of Amici are simlar to the interests of
mllions of people with disabilities throughout Florida and the
other states of this country. A though the personal circumnstances
of people with disabilities vary substantially, they share a common
interest in maintaining control over their lives, including the
ability to choose a dignified death.

The nedi cal conditions of some individuals wth

disabilities, including nost of the individual Amci, will not
becone life-threatening or reach a term nal phase. To these
i ndividuals, issues concerning assisted suicide are the same as

those for anyone else, except that some have a greater physical

need for assistance. Like people without disabilities, these Amci




want the right to make this choice for thenselves if they soneday
becone termnally ill. They do not want to be deprived of this
right sinply because they have disabilities. Nor do they want
their disabilities to be used by others to justify a whol esal e
denial of this right.

Qther individuals have conditions which are nmore likely
to become life-threatening, such as the individuals wth Al DS
represented by the three Amici organizations. For these Amici, the
i ssue of whether there is a right to obtain physician assistance in
hastening death has a nore inmediate and direct inpact. Amci in
this situation want to be able to retain autonony in making
deci sions about whether or when to end irreversible suffering if
their illness or disability enters a terminal phase. \Whether or
not Respondent, M. Charles Hall, survives until this Court renders
its opinion, these Amci are entitled to a declaratory judgnent as
"persons who have, or reasonably nmay have an actual present adverse
and antagonistic interest in the subject matter...." See, Martinez
v. Scanlan, 582 So. 2d 1167 (Fla. 1991); see, also In re
CQuardi anship of Browning, 568 So. 2d 4, 8 n. 1 (Fla. 1990).

All Amci have a significant interest in how this issue
I's resol ved. Wiile not all are certain whether they would ever
decide to hasten their own deaths, all want the freedom of know ng
that this option will be available if the worst were to occur.
Further, they want the security of knowing they can exercise this
option safely, effectively and legally with the professional

assistance of their physicians. Amci believe this is a uniquely




personal, noral and religious decision, one that would primarily
i npact thenselves and their loved ones -- a decision that they
should have the right to nake for thenselves without undue state
I nterference.

In his personal statement, Amicus Evan A Davis

expresses concern that this Court may be msled by disability
organi zations claimng that recognition of a right to die with the
assi stance of one's physician would harm people with disabilities.
He points out:

The narrow issue before this Court is

whether a termnally ill person whose death

is inevitable and immnent has a right to

die with dignity. Thus this case concerns

only circumstances where life is already

ebbing out and the natural process of death
has al ready begun. In these circunstances

| do not want nyself or any others to be

deprived of an ability to die with dignity

because of arguments about the interests of

people with disabilities that are not

accurate or germane.
Personal statement of Evan A Davis.
1. SUMMARY OF ARGUMENT

Like others in our society, people wth disabilities
wish to have autonony over the uniquely personal decisions that
effect their lives. Unlike nost other people, many of their basic
rights historically have been denied. After having fought for
their rights for so long, and having achieved recognition through
enactnment of the ADA as citizens fully capable of autonony, they

are offended that, on the basis of their disabilities, others are
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attenpting to deny all of us the right to end our lives with
dignity if we becone termnally ill.

People with termnal illnesses have a privacy interest
under the Privacy Anmendnent of the Florida Constitution to end
their lives with the assistance of their physicians, if they so
choose. This privacy interest nust be considered fundanental. It
is a right as conpelling as other privacy interests recognized by
this Court, such as the right to termnate l|ife support.
Specifically, the current case involves an individual who is
acutely aware of his suffering and inpending death, and whose
decision to hasten death by a few days or weeks does not harm the
interests of any other person.

The only way in which the State nmay constitutionally
deny the right to physician assisted dying is through a narrowy
tailored restriction necessary to achieve a conpelling state
interest. The blanket prohibition of all assisted suicide, in all
situations, is not a narromy tailored restriction, and there is no
compel ling state interest in denying a person who is suffering and
who has little life left fromending his or her life with dignity.
Any interests the State has in denying the right are significantly
outweighed by the interests of the individual. Al legitimte
state interests, such as ensuring conpetence, preventing coercion,
and avoiding abuse, may be achieved through state regulation that
does not unduly interfere with the fundanental right at stake.

Al objections raised against recognition of this right

are either msplaced or nmay be addressed through appropriate
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regul ation. Contrary to the assertions of opponents, neither the
privacy interest in hastening death with physician assistance, nor
the dimnished state interest in preventing this from occurring, is
in any way based upon quality of l|ife considerations being inposed
on the individual. It is derived from the autonomy of termnally
i1l individuals to define their own meaning of quality of Ilife.

Moreover, as the Second Circuit Court of Appeals found,
conpetent, termnally ill individuals are simlarly situated to
people on life support who, when conpetent, indicated that they did
not wish to live under those circunstances. Qill v. Vacco, 30
F.3d 716 (2nd Gr. 1996), cert. granted 117 S.C. 36 (1996).
Denying termnally ill individuals the right to physician assisted
suicide violates the Equal Protection C ause of the Fourteenth
Anendment and the Florida Constitution.

In a conpassionate society that respects the autonony
of people with disabilities, we nust not deny those with term nal
illnesses the right to end their suffering, For these individuals,
physi ci an assistance is the only nmeans by which to ensure that
their lives wll end in a safe and humane manner. It is also the
only means by which to avoid the abuses that inevitably occur when
the exercise of this right is crimnalized, and thereby forced

under ground.
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11, ARGUVENT

A. People Wth Disabilities Assert That People Wth
Term nal Illnesses Have A Constitutional Right To
Hasten Inevitable Death Wth The Assistance O Their
Physicians

1. Conpetent, Termnally IlIl Adults Have a Strong
Privacy Interest in Wking BEnd-=of-Life Deci sions
Free of Undue Government Interferenc

In 1980, by enacting the Privacy Anendnment, the people

of Florida voted to ensure themselves "the right to be let alone

and free from governnmental intrusion” in their private |ives.
FLorIDA Const. art. |, § 23.° This Court has found that the privacy
right was intended to be ™as strong as possible" and that "... the

right is nuch broader in scope than that of the Federal

Constitution." winfield v. Division of Pari-Mutuel \Wgering, 477

8  Athough this brief will focus primarily on Florida's Privacy
Amendnent , Am ci  believe the right considered here is also
guaranteed by the right to privacy and the Due Process clause of
the Fourteenth Amendnent of the federal Constitution. U.S. ConsT.
AMEND. XV, §1. Recognizin% a liberty right in determning the tinme
and manner of one's death, the Ninth Grcuit Court of Appeals
concluded that "[c)ertainly, few decisions are nore personal,
intimate or inportant than the decision to end one's life,
especially when the reason for doing so is to avoid excessive and
protracted pain." Conpassion in Dying v. State of Washington, 79
F.3d 790, 813 (9th Cr. 1996), cert. granted, Wshington v.
Gd ucksberg, 117 s.ct. 37 (1996); see, Planned Parenthood v. Casey,
505 U.S. 833 (1992) (aff'g Roe v. Wade, 410 U.S. 113 (1973)); see,
also Cruzan v. Dir., M. Dept. of Health, 497 US 261 (1990)). In
addition, it has been argued that a Fourteenth Anendnent property
right in one's body precludes state prohibition of assisted
suici de. Roger F. Friedman, It's My Body and 1’11 Die if | Want
To: A Property-Based Argunent in Support of Assisted Suicide, 12 J.
Contenp. Health L. & Pol'y 183 (1995).

9 In his famus dissent in Onmstead v. United States, 277 US.
438, 478 (1928), Justice Brandeis stated that the framers of the
federal Constitution "conferred, as against the governnent, the
right to be left alone--the most conprehensive of rights, and the
right nost valued by Cvilized men."
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So. 2d 544, 548 (Fla. 1985). The United States Supreme Court has

found that the federal Constitution enconpasses a right of privacy
that protects the decision-making or autonony zone of an

i ndi vidual 's privacy interests, including matters concerning
marriage, procreation, contraception, child rearing and education.
See, Roe v. Wade, 410 U S. 113 (1973).

In defining the concept of privacy for purposes of
applying Florida's Privacy Amendnent, this Court has stated:

... the concept of privacy enconpasses nuch
nore than the right "to control the
disclosure of information about oneself.

“privacy" has been uaed interchangeably wth
t he common under standi ng of the notion of
"liberty," and both inply a fundanental
right of self-determnation subject only to
the state's conpelling and ~ overriding
interest. For exanple, privacy has been
defined as an individual's "control over or
the autonony of the individual of personal

identity" . . . . as a "physical and
psychol ogi cal zbne Wit hin whi ch an
I ndi vidual has the right to be free from
i ntrusion or coerci on, whet her by

governments or by society at large."

(emphasi s added) (citations omtted) In re Quardianship of
Browni ng, 568 So, 2d at 9."

The threshold question in this case is whether M.
Hall's interest in ending his life with dignity is a privacy
interest under the Florida Constitution. In the context of

disclosural privacy, this Court has said that the appropriate test

10

In Rasmussen v. South Fla. Blood Serv., Inc., 500 So.2d 533,
536 (Fla. 1987), this Court held that the Privacy Amendnent
provides "an explicit textual foundation for those privacy

interests inherent in the concept of |iberty."
14



for answering this question is whether the individual claimng the
interest has a "reasonable expectation of privacy." Winfield v.
Division of Pari-Mutuel \Wagering, 477 So. 2d at 547. Cearly, a
termnally ill individual such as M. Hall has a reasonable
expectation of privacy (i.e., self-determnation) in seeking to end
his suffering with the assistance of his personal physician. |If
the Privacy Amendnent neans anything, it nust nmean that the State
may not intrude into the nobst personal and private decisions in an
individual's life without a very strong justification.

This Court recognized the primacy of the right at issue
when it concluded, "[w]e can conceive of few nore personal or
private decisions concerning one's body that one can make in the
course of a lifetime . . . [than] the decision of the termnally ill
in their choice of whether to discontinue necessary nedical
treatment." In re T.W, 551 So. 2d 1186, 1192 (Fla. 1989); see,
Public Health Trust v. Wns, 541 So. 2d 96 (Fla. 1989). Simlarly,
it is difficult to conceive of a nore personal or private decision
than that of a termmnally ill individual to hasten his or her death
with a nedication prescribed by a personal physician. " \hen the
alternative is drug-induced unconsciousness or continuous pain and
suffering, hastening death in this manner is an appropriate nedical

option under the circunstances.

" wA conpetent person has the constitutional right to choose or

refuse medical treatnent, and that right extends to all relevant
decisions concerning one's health." In re Quardianship of

Browni ng, 568 So. ad at 11.
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The State clainms that M. Hall's privacy interest is not
i nplicated because Florida Statutes Section 782.08 is directed
agai nst the person assisting the suicide. However, the State
acknowl edges that a statute prohibiting suicide would constitute a
governmental intrusion into M. Hall's sphere of personal decision-
maki ng. As discussed infra, termnally ill individuals require the
assistance of their know edgeable and trusted physicians in order
to end their lives in a safe and humane manner. Therefore, the
State's prohibition against assisting suicide directly inpedes M.
Hal |'s exercise of his privacy interest in ending his suffering.'*

The privacy interest asserted here is no |ess conpelling
than the interests recognized by this Court in other cases
involving self-determnation and end-of-life issues. This Court
and courts throughout this State have held that individuals,
regardl ess of whether they are termnally ill, my refuse nedical
treatnent even if it will result in death. Matter of Dubeuil, 629
So. 2d 819 (Fla. 1993); In re QGuardianship of Browning, 568 So. 2d
at 11; Public Health Trust v. Wens, 541 So. 2d 96 (Fla. 1989); John
F. KRennedy Menorial Hospital Inc. v. Bludworth, 452 So. 2d 921
(Fla. 1984) ; Satz v. Perlmutter, 362 So. 2d 160 (Fla. 4th DCA
1978), aff'd with opinion, 379 So. 2d 359 (Fla. 1980); Singletary
V. Costello, 665 So. 2d 1099 (Fla. App. 4 Dist. 1996); Corbett .

It would be strange constitutional doctrine that terminally ill
i ndividuals have a right to end their suffering, but only in a
manner that may result in greater suffering (e.g., coma, brain
danmage, greater pain).
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D'Alessandro, 487 So. 2d 368 (Fla. 2d DCA 1986); In re Guardianship
of Barry, 445 So. 2d3e65(Fla. 2d DCA 1994); St. Mary's Hosp. V.
Ransey, 465 So. 2d 666 (Fla. App. 4 Dist. 1985).

In Matter of Dubeuil, Singletary v. Costello, and Public
Health Trust v. Wns, the individuals claimng a right to self-
determination were not ternminally ill. In In re Guardianship of
Browning, John F. Kennedy Menorial Hospital Inc. v. Bludworth,
Corbett V. D'Alessandro, and In re Quardianship of Barry, the
individual s were not even currently conpetent. However, all were
granted the right to control their lives and their deaths (in some
cases through advance directives or substituted judgnment). M.
Hal I, who currently is conpetent and termnally ill, and who is
fully conscious of his brief remaining life, his pain and
suffering, and his desire to die, is entitled to the same respect.

2. The Privacy Interest Asserted Here |s Fundanental
?n? I\/tatyt Not Be Inpaired Wthout a Conpelling State
nteres

This case is about the ability of a conpetent termnally
i1l individual to seek assistance from a trusted physician to die
with dignity. However, it is equally about whether we, as a
society, believe that the State should be allowed to inpose itself

at the patient's deathbed, between the patient, famly menbers and

the physician, as an equal nedical decision maker. It is about
whether termnally ill individuals are accorded the respect for the
autonony to which they are entitled in making what nay be the nost

difficult decision of their lives, and whether the State may
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i ncarcerate their physicians for honoring their requests for
assistance in effecting these decisions.

Interference with the final wi shes of a dying person is

unacceptable in a free society, and violates their fundanental
right to privacy as to the manner and tinme of their death.” In
initially setting forth the standard for reviewi ng privacy
interests Under the Privacy Anendnent, this Court has held that:

The right of privacy is a fundanmental right
which we believe demands the conpelling state
interest standard. This test shifts the
burden of proof to the state to justify an
i ntrusion upon privacy. The burden can be net
by denonstrating t hat t he chal | enged
regul ation serves a conpelling state interest
and acconplishes its goal through the use of
the least intrusive neans.

wWinfield v. Division of pari-Mutuel Wagering, 477 So. 2d at 547.
Mre recently, and equally as relevant, this Court has
found that:

The state has a duty to assure that a person's
W shes regar di ng medi cal t r eat ment are
respected. That obligation serves to protect
the rights of the individual from intrusion by
the state unless the state has a conpelling
interest great enough to override this
constitutional right. The neans to carry out
any such conpelling state interest nust be
narrowy tailored in the least intrusive
manner possible to safeguard the rights of the
i ndi vi dual .

13 On this point, US. Supreme Court Justice Stevens concluded in
his dissent In Cruzan that "[c)hoices about death touch the core of
liberty. Qur duty, and the concomtant freedom to conme to terns
with the conditions of our own nortality are undoubtedly 'se rooted
in the traditions and conscience of our people as to be ranked as
fundamental...'" (enphasis added) Cruzan v. Dir., M. Dept. of

Health, 497 U.S. 261, 344 (1990).
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In re Quardi anship of Browning, 568 SO. 2d at 13-14; see, also
Matter of Dubeuil, 629 So. 2d at 822.

A principled reading of these cases assures that the
constitutional protection afforded therein will be provided to the
decisions of termmnally ill individuals to end their lives with the
assistance of their physicians. The State may not interfere wth
such decisions in the absence of a conpelling state interest,
achi eved through a narrow y-tailored regul ation. The bl anket
prohi bition on any form of assisted suicide has not been justified
by any conpelling state interest, and is certainly not the |[east
intrusive neans by which to achieve any legitimate interests the
State may have.

3. There is No Conpelling State Interest in Denying
Termnally Il Individuals the Right to De, and
the Individual's Privacy Interest Substantially
Qutwei ghs Any State Interests

There is no conpelling state interest that justifies the
whol esal e denial of the right of a suffering, termnally ill
individual to end his or her life with dignity. The interest being
asserted here is a fundanental privacy interest, and any State
restriction on pursuing that interest must be narrowmy tailored.
wWinfield v. Division of pari-Mutuel Wgering, 477 So. 2d at 547-48.
The restrictions inposed by Florida Statutes Section 782.08 are not
narromy tailored; they fully preclude individuals from obtaining
the assistance of their physicians in hastening their death.

Al though the appropriate standard for review ng the

privacy interests of free citizens is the conpelling state interest
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test, several courts, including the trial court below, have applied
a balancing test to determ ne whether the individual's privacy
interest is outweighed by the State's interest in interfering with
his or her self-determnation. As the trial court found, the
bal ance wei ghs heavily in favor of the individual. McIver V.

Krischer, Case No. CL-96-1504-AP at 16. Amici also assert that the

interests of the State in protecting conpetent people with term nal
i1l nesses (or people with other disabilities) is no greater than
its interest in protecting other conpetent individuals.

Am ci recogni ze the legitimate i nterest of the State in
protecting and preserving life. However, the interest in
protecting life is best furthered by ensuring that the decision to

end life with the assistance of a physician is made voluntarily, by
a conpetent, termmnally ill individual through the adoption of

careful ly-tailored, enforceable guidelines. Wile Amci recognize
the State's interests in protecting individuals from the actions of
others, they and the mgjority of people with disabilities in this

country do not want the protection of the State fromtheir own

actions and decisions. Louis Harris and Associates, Harris Poll
no. 9, Table 105 (1995).

The state's interest in preserving life dimnishes, and
the interest of the individual to be protected from state intrusion
increases, "as the prognosis dims.® John F. Kennedy Menorial
Hospital Inc. v. Bludworth, 452 So. 24 at 924, Satz v. Perlmutter,
379 so. 2d at 360-61; see, also In Re Quinlan, 355 A.2d 647 (N.J.
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1976), cert. denied sub nom Garger v. New Jersey, 429 U S. 922
(1976). AS this Court has recogni zed, "there is a substanti al
distinction in the state's insistence that human life be saved
where the affliction is curable, as opposed to the State interest
where, as here, the issueis not whether, but when, for how | ong
and at what cost to the individual [his or her] life my bebriefly
extended." Satz v. Perlmutter, 362 So. 2d at 162; see, also In re

CGuardi anship of Browning, 568 So. 2d at 14.

This Court has consistently found that the privacy
interests of termnally ill individuals to end their |ives outweigh
any and all State interests in preventing this from occurring.

John F. Kennedy Menorial Hospital Inc. v. Bludworth, 452 So. 2d at

924; WMatter of Dubeuil, 629 So. 2d at 828; In re Guardianship of
Browning, 568 So. 2d at 14. Clearly, the interest of the
termnally ill individual in seeking medical assistance to end his

or her suffering far exceeds that of the State in preserving what
little life remains.

BRI o el AR ™

Acconplished Through state Regulation

The State's interests in preserving and protecting life
may extend to ensuring that all individuals who seek physician
assisted suicide are conpetent adults who have nade their decision
voluntarily, wthout coercion or undue influence. They mght also
enconpass efforts to ensure that the individual has had access to

medi cal or psychological counseling and is fully aware of his or

her options. See, personal statement of Amicus Barbara Swartz.
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Amici believe that these interests can be protected
through the legislative enactnent or court inplenmentation of
gui delines, so long as they do not inpose an undue burden "with the
purpose or effect of placing a substantial obstacle in the path of"
the ability to make the constitutionally protected decision. see,
Pl anned Parenthood v. Casey, 505 U.S. 833, 877 (1992). In the
context of physician assisted suicide, the state may not regulate
with the purpose or effect of placing a substantial obstacle in the

path of a termnally ill individual to end his or her life with the

assistance of a physician.

There are, however, clear nmeasures that the State m ght
take to protect its legitimate interests. |n particular, as long
as it does not cross over the substantial-obstacle line, the State

mght inpose the follow ng safeguards to ensure conpetent,

voluntary decisions and prevent coercion:

. requiring the individual to repeat the
request on nore than one occasion;

. requiring the request to be wtnessed by
nore than one doctor;

. requiring the individual to be provided

an opportunity to discuss the decision
with a mental health professional;

. requiring the individual to be informed
of rograns and resources that are

available to sustain or inprove his or
her remaining life; and

. requiring the individual to beinformed
on several occasions that he or she may
change his/her mind at any tine.
In addition, the State may require hospitals, nursing

homes, and other nedical institutions to report on their conpliance

22




with these requirenents. Model legislation has been devel oped with
the objective to ensure that there are adequate safeguards to
protect people with AIDS and other disabilities. See, J.B. Gabel,
Rel ease from Terminal Suffering: The Inpact of AIDS on Medically
Assisted Suicide Legislation, 22 Fla. St. U L. Rev. 369, 433 (Fall
1994) .

Am ci recognize the inportance of ensuring that the right
of termnally ill individuals to obtain physician assistance in
dying with dignity is not abused, that all individuals who choose
to hasten their deaths do so freely, wthout pressure or coercion,
and that they are aware of available options should they choose to

continue to live. See, personal statenent of Amicus Susan Webb.

B. The Right To Assistance In Dying WII| Benefit People Wth
Termnal Illnesses, And WII Not Adversely Affect O her
People Wth Disabilities

1. Nei ther the Strong Privacy Interest in Hastening
Deat h, Nor the Dimnished State Interest in
Interfering Wth This Decision, Are Based on Any
External | y-Inmposed Quality-of-Life Considerations

Sone disability organi zations opposing the right to

assi sted suicide contend that the right is based on a societal

perception that people wth termnal illnesses and other
disabilities have a dimnished quality of Ilife. This argument
m sapprehends the right at issue. It conpletely discounts both the
ability of termnally ill individuals to know when their suffering

has irretrievably elimnated any personally meaningful quality of
life, and the inportance to those individuals of not being fettered

by societal pressures to stay alive and suffer |onger. Wi | e
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stereotypes of people with disabilities having lives of dimnished
value persist in many segnents of society, such perceptions have no
bearing on the recognition of a termnally ill individual's right
to determne when neaningful life, as that person defines it, has
conme to an end.

Ironically, by hinging their opposition to physician
assisted suicide on the argunment that it is merely the reflection
of society's perception that the lives of people with term nal
illnesses or other disabilities are devalued, opponents ask the
Court to ignore and override the right of these sane individuals to
make a decision that reflects a deeply personal view of meaningful
life -- perhaps the last significant personal choice left. Quality
of life is a subjective valuation belonging to the individual, not
the courts or the states. Whet her the quality of the life
remaining for a termnally ill person is sufficient to justify
what ever pain and suffering he or she may be enduring is a decision

for that person, and that person alone. ™ See, In re Guardianship
of Browning, 568 So. 2d at 13.

2. The Right to Hasten Inevitable Death is a Benefit
for People with Termnal illnesses That is Not
Prohi bited By the Equal Protection C ause, thﬁz

Basic Rightss Cause, or the Anericans W
Disabilities Act.

Some opponents of the right to physician assisted suicide

argue that it would deprive people with disabilities of the equal

" For this reason, Amici disagree with that part of the procedure

set forth by the trial court which would require the physician to
make a determnation of whether the termnally ill ‘individual's

decision "is objectively reasonable at the time."
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protection of the laws and would otherw se discrimnate against
them in violation of the ADA and the Basic Rights Cause of the
Florida Constitution.”" These arguments are based on a fundanental
m scharacterization of the right. They characterize the benefit to
termnally ill individuals of a right to hasten their own death as
the discrimnatory denial of a statutory right to be protected from
their own decisions. Regardless of this flip-flopped reasoning,
the nmajority of people with disabilities regard the right to death
with dignity as a benefit, not a legal detrinment.

The Equal Protection Cause of the Fourteenth Amendment
conmands that no state shall "deny to any person within its
jurisdiction the equal protection of the 1laws," which essentially
means that all persons who are simlarly situated should be treated

16

al i ke. Cty of Cebuxne, Tex. v. Ceburne Living Center, 473

15 The Florida Constitution's Basic R ghts Clause states in

relevant part that "{njo person shall be deprived of any right
because of . . . physical handicap." F.a Const. art. |, § 2.

® ot s currently not clear what standard of review should apply
to legislative classifications based on disability for purposes of
equal protection analysis. On the one hand, the U S Supreme Court
clearly found that people with mental retardation (perhaps the nost
vul nerable group in the disability community) are not entitled to
hei ght ened scruti ny. Cleburne, 473 U.S. at 422. On the ot her
hand, Cleburne was decided in 1985, oprior to the Congressional
enactment of the ADA, which states that “individuals wth
disabilities are a discrete and insular mnority who have been
faced with restrictions and linmitations, subjected to a history of
pur poseful unequal treatnent, and rel e%ated to a position of
political power | essness in our society based on characteristics
that are beyond the control of such individuals . . ..» 42 US.C §
12101(a) (7). Based on this finding, this Court may find that
| egislative classifications based on disability nust receive the
hi ghest |evel of scrutiny. Cf. Trautz v. Wisnan, 819 F. Supp. 282

(S.D.N.Y., 1993). \Wichever standard this Court decides to apply,
(continued..”)
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US 432, 439 (1985). The Florida Constitution has a simlar
provision that has been interpreted consistently. The threshold
question is whether people with termnal illnesses are simlarly
situated to non-terminal individuals with respect to their interest
in dying. The answer is clearly no. Termnally ill individuals
who are at the end of their lives, often with severe pain and
suffering, have a different interest in end-of-life decisions than
ot hers.

Moreover, given the nature of the right at issue here, it
is nmore appropriately viewed as an interest held by all individuals
that may be exercised as a right if and when they become terminally
i1l, rather than a right held by termnally ill individuals and not
ot hers. Termnal illness, |like disability generally, does not
discrimnate; it can affect anyone. Denying people who are not
termnally ill the right to end their lives wth physician
assistance, wuntil such tine that they becone termnally ill, does
not deny them equal protection.

The second question is whether the right to assisted
suicide deprives people with termnal illnesses of a benefit that

is available to other individuals. Again, the answer is no. The

right being asserted here would give termnally ill individuals an
additional choice that they currently do not have. It would not
require them in any way to exercise that choice. It would not
deprive themof life. It would not deprive them of protection from

16(...continueqd)

the right of termnally ill individuals to end their lives does not
violate the Equal Protection Cause for reasons discussed herein.
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mur der . It would not deprive them of state suicide prevention
servi ces. In fact, it would not deprive them of anything other
than the potential harm and abuse that occurs when the exercise of
so intensely personal a right is forced under ground.

The ADA prohibits actions by or policies of public
entities that "exclude from participation in" or "deny the benefits
of" any program service, or activity of a public entity or by
which persons are "subjected to discrimnation by any such entity."
42 U S.C. § 12132. Again, the right being asserted does not deny
any benefit to any person with a disability, nor does it exclude
any person with a disability from participation in any state
program service or activity.” The ADA was not intended to
prevent people with disabilities from having greater options than
other people, particularly when they are entirely free not to
exerci se those options.

Moreover, the ADA was not intended to protect people wth
disabilities from their own decisions. One form of discrimnation

against people with disabilities explicitly mentioned as a basis

" The one way in which the ADA may be applicable, however, is wth
respect to individuals with termnal illnesses who are not capable
of self-admnistration of the lethal drug. Certain people wth
disabilities, such as some people wth quadriplegia, have physical
limtations which severely restrict or render inpossible the
ability to self-admnister drugs. Mdern technology has resolved
this issue in large part through the devel opnent of assistive
devices that allow these individuals to self-admnister. However,
to the extent that some who are termnally ill are incapable of
self-admnistration even with an assistive device, the ADA would
probably require that they be permtted the assistance of a
physician in admnistering the drug. Such admnistration would be
entirely consistent with the active role physicians currently play
in conducting abortions and in termnating life support systemns.
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for the ADA is "overprotective rules and policies." 42 US. C §
12101(5). Termnally ill individuals have a particularly strong
privacy interest in not being "protected" by the State from their
own end of |ife decisions. The right to obtain physician
assistance to hasten their death is a significant benefit to them
They neither seek nor need protection from this choice.
3. The Standard of Terminal Illness WIl Alow the
State to Prevent People Wo Are Not Terminally 1]
from Ending Their Lives Wth Physician Assistance
Some disability organizations that oppose assisted
sui cide contend that this right inevitably will be expanded to
people with disabilities who do not have termnal illnesses. There
is no reason this will occur. The requirenent that the individual
seeking to end his or her life must have a termnal illness that
makes death immnent and inevitable is readily capable of
definition and inplenentation.

Some opponents point to the Netherlands as proof that
the right to physician assisted suicide cannot becontained to
people with ternminal illnesses. Any such conparison is msleading.
In the Netherlands, physician-assisted suicide is not allowed by
statute, but physicians who adhere to official guidelines wll not

be prosecuted for assisting patients who request assistance in

dyi ng. However, those guidelines have never required that the
patient be termnally ill or that the patient's suffering be
physi cal . Chris Docker, Euthanasia in Holland, ¢ 1 (1996)

<http://www.euthanasia.org/ dutch.html>.
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Two recent studies of doctor-assisted death in the
Net her | ands suggest that tolerance of the practice has not produced

the "slippery slope" l|eading to abuses which critics have
predicted. P.J. van der WMass, et al., Euthanasia, Physician-
Assisted Suicide and Other Medical Practices Involving the End of
Life in the Netherlands, 1990-1995, 335 N. Eng. J. Med. 1699
(1996); G Van Der Wal et al., Evaluation of the Notification
Procedure for Physician-Assisted Death in the Netherlands, 335 N.

Eng. J. Med. 1706 (1996); M Angel, Euthanasia in the Netherlands -

- Good News? O Bad?, 335 N. Eng. J. Med. 1676 (1996). The
situation in the Netherlands, therefore, provides no support for
the proposition that the right Ilimted to termnally ill
individuals in our country wll necessarily be expanded.

4. The Standard of Voluntariness WII Allow
the state to Ensure only Conpetent
| ndi vi dual s Who Choose to Hasten Death
Wth Assistance Are Allowed to Do So
Qpponents of the right to die further assert that people
wth disabilities will be induced to end their lives by others who
consider them inferior or a burden. However, the right asserted
here is based entirely on the voluntary choice of a conpetent
individual with a termnal illness to end his or her life. As
di scussed above, the State is free to enact regulations to ensure
that these persons are conpetent and not subject to coercion or
undue influence. Despite such standards, opponents contend that
this right will be extended to inconpetent individuals. They base

this conclusion on case law concerning the right to refuse life-
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sustaining nedical interventions. However, such expansion is by no
means inevitable and may be precluded by this Court's decision.
Wil e conpetent individuals in both situations are
simlarly situated for purposes of equal protection analysis, the
right to withdraw life support is based fundanmentally on the common
law right to be free from bodily invasions. Cruzan v. Dir., M

Dept. of Health, 497 US. at 269. The courts have appropriately

found that, like conmpetent individuals on life support, inconpetent
i ndi vidual s have a right to be free from such invasions. The right
to assistance in dying is based on the interest of the termnally
i1l individual to control his or her life. Because the right is
based on the autonony of the individual, it may be limted to those
i ndividuals who are capable of autonony--conpetent adults.
5. Physi ci an Assi st ed Suicide is
Fundamental |y Different Than Euthanasi a,
and Recogni zing the Right to Assisted
suicide WII Not Inplicate a Rght to
Conduct Eut hanasi a
Some organi zations that oppose physician assisted suicide
contend that this is the first step toward a society in which life
Is devalued and people with disabilities are routinely killed by
their doctors. These groups point to the "euthanasia" program
aut hori zed by Nazi Germany in the 1930s as a graphic exanple.

Amicus Hugh Gal | agher, author of By Trust Betrayed: Patients,
Physicians and the License to Kill in the Third Reich (Vandanere

Press, 1995), and one of the world s forenmost experts on the Nazi
eut hanasia program describes in his personal statement why this

anal ogy between euthanasia and physician assisted suicide is
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fundamental ly flawed. In indicating his support of the right to
assisted suicide, he concludes that:

The Nazi's euthanasia program offers a
horrible exanple of how easy it is to go wong
when the state or a group authorized by the
state is allowed to assume the power to judge
the worth of another. Ironically, this
program is now being used by sone as a
justification to deny Americans in the
termnal stage of illness the right to die
with assistance. In fact, the German
experience shows how inportant it is that the
autonony of people Wth disabilities be
honored in all aspects of their lives....

The case of assisted suicide is quite
different: the patient wth a termnal

illness retains conplete choice over whether
to live or to die. Neither the state nor the
physici an may decide, based on their
conceptions of the individual's quality of
life; the individual nust assess his or her
own quality of life. This is true whether or
not the individual has a disability....

To nmy mind, the issue comes down to control --
control over one's Self. This control over

Self is the very heart of the disability
rights struggle. In Nazi Germany 60 years ago,
people with disabilities were deprived of all
control over their Selves. They were killed
not because they sought death but because they
did not neasure up to "quality of 1life"
standards set by their physicians with the
concurrence of the state. This must never
happen here.

Personal statenment of Hugh Gegory Gallagher.

As with other argunents offered in opposition to the
right at issue here, the generalized suggestion that its
recognition wll lead to w de-scale abuse or murder of people wth
disabilities ignores the reality, and inportance, of the facts of
the individual's circunstances and beliefs here. Recognition of a

fundanental right should not be held hostage to specul ations about
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abuses in the event the right is exploited in a way that is not at
i ssue before this Court. The right of termnally ill individuals
toseek assistance in hastening death does not require, or lead to,
a determnation of the constitutionality of involuntary euthanasia,
any nore than recognition of the right of reproductive choice
required, or led to, a determnation of whether wonen could legally
murder their born children or whether doctors with personal
opposition to abortion could be forced to perform them

The Court should not be distracted from the precise issue
before it by a request that it base its decision on hypothetical

consequences that are not now, or likely in the future to be, at

I ssue.
C. Denial O The Right To Assistance In Dying Wuld Deny
People Wth Termnal |llnesses The Equal Protection O
The Laws
Wiile M. Hall, who is currently in the termnal stage
of his illness, is not simlarly situated to people who are not
termnally ill for purposes of Equal Protection C ause analysis, he

Is simlarly situated to conpetent people on life support who have
clearly indicated that they do not wish to live under such
ci rcumst ances. Amci agree with the decision of the trial court,
adopting the analysis and conclusions of the Second Circuit Court

of Appeals, that allowing termnally ill people on life support and
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not others to end their lives violates the Equal Protection
Clause.' The trial court found that:

..o Suicide by the "termnally ill through
their refusal of life supporting or sustaining
treatnent is constitutionally protected, while
it is argued that suicide wth the assistance
of a physician through the introduction of a
death producing agent is not. Physicians are
permtted to assist their termnal patients by
di sconnecting life support or by prescribin
medi cation to ease their starvation. Yet,
medi cation to produce a quick death, free of
pain and protracted agony, are prohibited.
This is a difference wthout distinction.

McIver v. Krischer, Case No. CL-96-1504~AF at 16; see, also
personal statenent of Amicus Barbara Swartz.

D. A Conpassionate Society That Respects People Wth

R oht To' End Thei r  BurTering Win Assistance | oo o e

People with termnal illnesses have an i medi ate and
urgent privacy interest in the right to hasten their death with the
assistance of their physicians, whether or not they decide to
exercise that right. Di seases such as cancer and AIDS may cause
great pain and suffering, physical deterioration, and nental
angui sh. A society that cares about these individuals and that

respects their autonony nust not deny them the opportunity to

® |n analyzing the statutory provisions concerning assisted dying
in New York (which are simlar to those in Florida), the Second
Grcuit found that "New York does not treat simlarly circunstanced
persons alike: those in the final stages of termnal illness who
are on life-support systens are allowed to hasten their deaths by
directing the renmoval of such systenms; but those who are simlarly

situated, except for the previous attachment of [|ife-sustaining
equi pnent, are not allowed to hasten death by self-adm nistering
prescribed drugs.” Qill, 80 F.3d at 729.
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shorten the period of their suffering and to die with dignity in a
safe and effective manner, with the assistance of their physicians.
1. The Decision of a Conpetent, Ternminally Il
Individual to End H's or Her Life Mst Be Assuned

to Be Rational and Should Be Respected

In our legal system the decisions of conpetent
individuals are presuned to be rational. This presunption
applies to the decisions of people wth disabilities, and any
contrary assunption by a state in establishing its policy would
violate the ADA and our national policy concerning people with
disabilities. Therefore, the State may not assune that the
decision of a conpetent termnally ill individual to end his or her
life is irrational and may not base a policy precluding assisted
suicide on such an assunption.

Yet, sone disability rights advocates who oppose the
right to die seem to argue that people with disabilities are not
capabl e of autonony for purposes of determ ning when and how they
should face death from a terminal illness. The reason for this
apparent inconsistency with their basic philosophy is that, they
contend, many people with disabilities have so few resources or
viable options, and the pressures to contain health care costs are
so great, that they cannot make a rational, uncoerced choice to end

their lives. This inconsistency is unacceptable to Aamici and the

majority of people wth disabilities.

¥ See, Fla.Stat. § 744.102(10) (ed. 1996).
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Amiciare leaders in the disability community who are
committed to inproving the lives of all people with disabilities
and to enhancing the options available to them They agree that
our society often does not provide the support necessary for people
with disabilities to live independently in their communities.
However, the fact that the circunstances of the disabled popul ation
are, as a whole, far less than ideal in this country, and are
likely never to be perfect, is no justification for depriving those
who have a termnal illness of the right to end their suffering.
These individuals are entirely capable of nmaking rational

deci si ons. See, e.g., personal statenent of Susan Webb.

As indicated above, between 66 and 90 percent of people
with AIDS support the right to assisted suicide. Significantly,
the study that found that nore than half (55 percent) have
considered this option for thenselves, also found that the
strongest predictor of interest in physician assisted suicide was
having witnessed termnal illness in a famly menber or friend.
Breitbart, supra at 242; Tindall, supraat 1069. This suggests
that these individuals know from personal experience the pain and
suffering a termnal illness can inpose, and have concluded that a
person should have the right to end that agony, if they so choose.
According to one observer:

Patients who are dying of cancer and wish to

| essen their suffering raise the concept of

rational suicide. They are conpetent to nake

decisions, feel that they have conpleted their

contribution to the world, and are unlikely to

contribute anythi ng_ more in the few weeks
r emai ni ng. The disease is advanced and
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advancing, and they understand and accept it.
Estimates of survival are in weeks rather than

nonths, and they are quite willin to
relinquish the possibility of  another
rem ssion. They do not believe in mracles.

I ndeed, their condition may be so pitiful as
to conmmand the synpathy of famly, friends and

caregivers alike. The only desire is to
shorten the process of dying and term nate the
suffering.

Charles F. McKhann, |s There a Role for Physician-Assisted Suicide
in Cancer? Yes. |nmportant Advances in Oncology, 267, 269 (1996).
2. Recognition of the R ght to Receive Physician

Assistance WII Serve to Ensure Safety and Curtail
Abuse

As was true with abortion in the years before the U S
Supreme court 's decision in Roe v. Wade, the continued
crimnalization of physician assisted suicide has not stopped nany
physicians from aiding conpetent patients to end their suffering.
See, Jody B. Gabel, Release From Termnal Suffering? The Inpact O
AIDS on Medically Assisted Suicide Legislation, 22 Fla. St. U L.
Rev. 369, 372-73 (1994); L. Slome, J. Multon, C Huffine et al.,
Physicians' attitudes toward assisted suicide in AIDS 5 J. ADS
712-18 (1992); Dick Lehr, Death & the Doctor's Hand, Increasingly,
Secretly, Physicians Are Helping the Incurably 111 to Die, Boston
d obe, Apr. 25, 1993 at 1.

In the face of legal prohibitions on physician
assi stance, others are comng to the aid of the dying. One recent
study surveyed 1139 critical care nurses in the United States, of
which 71 percent practiced exclusively in intensive care units for

adults. O that group, 17 percent reported requests from patients
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or famly nenbers for euthanasia or assistance in suicide; 16
percent of those asked, did so. An additional 4 percent stated
they had hastened a termnally ill patient's death by pretending to
provide life-sustaining treatnent ordered by a physician. Davi d
Asch, The Role of Critical Care Nurses in Euthanasia and Assisted
Suicide, 334 N Eng. J. Med. 1374-79 (1996).

One California study of persons caring for |oved ones
with AIDS found nore than 10 percent of these caregivers reported
giving drugs to hasten their |oved ones' death. M Coode, L.
Gourlay, L. Collette et al., Dying of AIDS. The Role of Caregivers
in Termnal Care and Hastened Death, Center for AIDS Prevention
Studies, University of California, San Francisco, Paper presented
at the 10th International Conference on Al DS, Yokohama, Japan,
August, 1994,

The ban on assisted suicide has sinply ensured that
persons lacking the requisite training will continue to intervene
on behalf of those wishing to die. A desperate individual left to
his or her own devices may |ikew se be forced to resort to whatever
means are available to curtail suffering, such as "hanging,
suffocation or shooting." Jereny A Sitcoff, Death with Dignity:
AIDS and a Call for Legislation Securing the Right to Assisted
Suicide, 29 J. Marshall L. Rev. 677, 687 (1996). Wt hout
physi cian assistance, the consequences may be other than intended,
potentially resulting in severe injury (e.g., coma, brain damage or

i ncreased agony). "Often, the person who has nade a rational
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choice to die with dignity nust accept his death in a totally
undi gni fi ed manner". Id.
3. People With Terminal Illnesses Should Not Be
Compelled to Die 4im a Drug-Induced Sem -Conscious
Haze

The typical treatnment of people with termnal illnesses
that cause great pain is to admnister high levels of pain
medi cation, which typically puts the individual in a sem -conscious
state for an extended period of tinme. I'n adm nistering this
medi cati on, the physician is fully aware that there is a
significant probability of killing the patient. However, this is
considered sound nedical practice, Wwhile assisting an individual
with the intent to help the individual end his or her life is a
crimnal act.

I ndividuals should not be forced to spend their final
days in a drug-induced stupor to alleviate their pain. To many
i ndi viduals, the prospect of leaving this world in such a state of
prol onged sem -consciousness is a fate worse than death. Wth the
option of physician assisted suicide, terminally ill individuals
may choose to remain fully conscious, recognizing that they may end
their suffering permanently at any time. This option, therefore,
allows them to spend their remaining days saying good-bye to their
friends and relatives and putting their affairs in order. To them
and to nost people, this dignified exit is far preferable to having
their |oved ones | ook on hopelessly as they slowmy drift from drug-

i nduced sem -consciousness to death.
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4. physician Assisted Suicide Alows People with
Terminal |llnesses to Postpone Ending Their Lives

Until a Later Phase of rTheir Illness
The recognition by people with termnal illnesses that
they can end their suffering often gives them the wll to continue
to live. Astrategy of many termnally ill individuals is to
determne the point in the disease process when it would be
unbearable to live and to decide to end their lives at that point.
The control that this gives them over their lives often allows them
to sustain a willingness to live. Many tines, individuals reach
the planned point and extend their self-inposed limt to a later
stage of the disease. Often, they postpone the decision
permanently, and die from the disease. Mary Evangelisto, Death with

Dignity: End-of-Life Issues for the H V/AIDS Patient, 34 J.

Psychosoc. Nurs. 45, 46 (1996).
|'V. CONCLUSION

| ssues of autonony and self-determnation are at the
heart of the struggle of people living with disabilities. They
want to be able to control the decisions that affect their |ives.
Like the majority of Anericans, they particularly do not want the
State to deprive them of such control during their final days, if
they have decided their suffering is intolerable. This decision
must be nade by the individual in consultation with his or her
|l oved ones and personal physician. The State has no legitimte
place interfering in this profoundly personal decision naking

process.
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The right of termnally ill individuals to control their
deaths is fundamental. There are few, if any, interests that are
more private or nore basic to individual liberty, and few, if any,

circunstances in which the State's interest is less. Amici do not
want to be deprived of this right by the State sinply because
others, including others with disabilities, may not make this
choice for thenselves or because of concern over potential abuse.
They do not want their disabilities to be used to justify the
denial of this right to others. The interests of a dying person to
control the renainder of his or her life far outweighs any state
interests. There is certainly no state interest sufficient to
prohibit all people with termnal illnesses from obtaining
conpassi onate assistance in dying from their physician.

Amici are commtted to ensuring that the right to

physician assisted suicide is exercised fairly and appropriately.
They believe that the majority of individuals who have available
the option of physician assisted suicide wll choose to |live,
conforted by the know edge that the decision to continue to live is
their own and that they can end their suffering at any time if it
becomes too great. The enornous interest in this case by nenbers

of the disability comunity ensures that nultitudes of disability

rights advocates, including Amci, as well as other concerned
individuals, wIll do everything they can to ensure this right is
not abused.
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The decision of the trial court that people with terninal
i1l nesses have a privacy right in ending their lives with the

assistance of their physicians should be affirmed.
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