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| NTERESTS OF THE AM CI CURI AE

Your amci include Florida citizens wth termnal conditions
and health care professionals or organizations that serve or
represent such persons.®

A Am cus the Conmi ssion on Aging with Dignity

Am cus the Commission on Aging with Dignity has appropriate-
ly responded to the call for assisted self-murder as a "call for
help", for reform The Commission is a privately funded, non-

profit educational organization based in Florida that is commt-

ted to fostering and pronoting a positive alternative -- a "Third
Path" -- to the "pain or poison" dilemma that many Floridians
fear they will face in the final stages of life. Rat her than

exploiting these fears and prescribing preenptive self-murder,
the Comm ssion seeks to address the problems out of-which these
fears arise. As its name indicates, the Commssion on Aging wth
Dignity recognizes that dying is a process and not a single
moment in time. This non-partisan Conmission brings together
government, business, and religious |eaders who agree on the need
for constructive changes in the current approaches to care
provided and available to persons in the final stages of their
lives. Thus, the objectives of its "Third path" program are

three-fold:

"Mtion to Apﬁear filed by counsel for amici was granted by
this Court on March 6, 1997.

Consent to file an amci brief in this matter was obtained
from the parties. Letters docunenting sane are appended to the
end of this brief.

The National Legal Center gratefully acknow edges the
support and commtrment of the Alliance Defense Fund that financed
the drafting and filing of this brief.
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1) to raise awareness about and challenge the current
system of end-of-life care that often permts patients
to suffer unnecessarily from untreated or undertreated
pain, that often fails to adequately respect patient-
centered decisionmaking, and that often treats a pa-
tient as a diagnosis rather than a person and overlooks
the patient's inportant enotional needs;

2) to develop and demand inprovements in these identified
deficiency areas;

3) to enpower patients to take control of their medical
deci sionmaking (e.g.. through advance directives); to
reach out to patients who-are lonely, isolated, and
ignored within the healthcare system in order to help
improve the quality of their lives; to educate and
inform patients about home~ and hospice- based alterna-
tives to the medicalized, hospital-based process of
dying, and to ensure that Floridians have humane and
dignified options in the final stages of their |ives.

The Comm ssion's interest in this case, then, is but an
outgromth of its overriding goal that suicide be deterred, and
that society's response to despondency at the end-of-life be an
investment of conpassion to ensure dignitv in the whole dving
process, and not the prescription of a cheap;, quick-fix, death-
with-dignity poison pill.

B. Am cus the National Legal Center for the Medically

Dependent & Disabled, on behalf of its clients popula-

tion, especially those in Florida

Am cus the National Legal Center for the Medically Dependent

& Disabled, Inc., is a non-for-profit 501(c)(3) public interest
law firm It is chartered to represent and defend the rights and
interests of persons who are critically or termmnally ill, or who

are disabled and otherw se nedically dependent to, inter alia:
(a) obtain or naintain essential nedical care and treatnent,
(b) prevent non-voluntary' and involuntary euthanasia and assisted

suicide, and (c) challenge other fornms of wunjustifiable discrim-

nation.




This case directly threatens the rights and interests of the
National Legal Center's client population in Florida. This case
also indirectly threatens the rights and interests of the Nation-
al Legal Center's client population elsewhere, especially in
those states which have a simlar privacy clause in their state
consti tution.

. Am ci Patients

Several of your amci are Florida citizens who have term nal
conditions wthin the neaning of Fla. Stat. § 765.101(15)(a) and
who are, thus, simlarly situated to plaintiff Charles Hall:
Lorraine Banks (malignant breast cancer), John Connors
(Parkinson's Disease), John Thomas "Jack" Doucette (insulin-
dependent diabetes, i.e., he produces no insulin of his own), and
Kathl een Lunbra (inoperable l|iver disease, i.e., primary biliary
cirrhosis of the liver) (hereinafter "amici patients").

Unlike plaintiff Hall, however, the amici patients desire
the continued protections of Florida law and justifiably fear the
consequences of' exclusion from the laws'. protections as intended
by the plaintiffs. Athough the amci-patients do not now seek
assistance in self-nurder, those-of them with a history of
depression (M. Banks, M. Connors, and M. Lunbra) fear that in
a future depressive episode: if undiagnosed, they mght request
such assistance in self-murder and it wll be granted; or, if
di agnosed, they mght be declared inconpetent and a surrogate
deci si onmaker could request assisted self-murder on their behalf.
Third party requests for assisted self-nurder would also threaten

the rights and interests of children, persons under guardianship




i ke amcus patient M. Doucette, and others whose medical
treatment decisions are nade others.

If the plaintiffs-appellees prevail, these amci and other
sinmilarly situated persons would, by operation and effect of the
judgnent, be threatened with: denial of their fundanental consti -
tutional rights to equal protection of the law (most obviously,
equal protection of Florida's ban on assisted self-nurder),
denial of due process protection of their right to live, and
denial of their rights under the Anericans with Disabilities Act

against discrimnation on the basis of their termnal disabili-

ties.

D. Amici Healthcare Professionals

Amici Dr. David L. Vastola, D.O (physician); Sally Beach,
R N. (nurse); and Jose Rodriguez, R Ph. (pharmacist) (hereinaf-
ter "amici healthcare professionals") practice in Florida and
render their professional services to persons-with terminal
conditions within the nmeaning of Fla. Stat. § 765.101 (15). A
judgment for the plaintiffs-appellees in this matter would by
necessary inplication affect the rights and interests of all
persons simlarly situated to the plaintiff physician-as well as
persons whose professions would inplicate them in providing
assistance in self-nurder by prescription: i.e_, pharmacists
(e.g., because they fill physician's prescriptions) and nurses
(e.q., because they inplement physicians' orders).

Although these amici healthcare professionals and others
like them refuse to participate in or otherwise facilitate

assisting self-nurder on the basis of their religious beliefs and

prof essional ethics, they would nevertheless be conpelled to
4




participate in the practice if it were legalized. Thus, if the
plaintiffs-appellees prevail, the amci healthcare professionals
and simlarly situated persons would, by operation and effect of
the judgnent, be threatened with: denial of their constitutional
liberty interests in practicing their professions consistent wth
their personal and professional ethics and in naintaining the
ethical integrity of their respective professions; denial of
their constitutional free speech rights to refuse to participate
in assisted suicide by advising, counselling, or speaking in
their professional capacity to patients or c¢ollegues in a nanner
that pronotes/facilitates assisted suicide or offers it as a
treatment option; and denial of their constitutional free exer-
cise rights to refuse to participate in or facilitate assisted
suicide against their beliefs and consciences..

Am ci healthcare professionals Dr. Vastola and M. Beach
also represent the rights and interests of theirpatients wth
term nal conditions whose rights- and interests, like those of the
amici patients, Wll be detrinmentally affected by a judgnment in
favor of the plaintiffs-appellees in this matter.

STATEMENT OF THE CASE AND OF THE- FACTS

Your amci adopt the Statement of the Case and of-the Facts
as stated by Defendant-Appellant.

SUMMVARY OF ARGUVENT

This brief assunes for t&purpose -of argunment that assisted
self-murder is a constitutionally protected interest and address-
es the legitimte, conpelling, and overriding nature of the

State's interests in prohibiting assisted self-nurder.




The trial court rather summarily dismssed the State's
interests although it characterized them as "legitimate and of
extrenme inportance"” and additionally noted that "safeguards
agai nst potential abuses . . . are necessary.." McIver, et al. v.

Krischer, No. CL-96-1504-AF, slip op. at 19 n.6 (Palm Beach

County Cir. Q. Jan. 31, 1997) (hereinafter "rFinal Judgment").
Wthout even considering, let alone guggesting, how. the State
m ght address its serious concerns and fears of abuses wth
anything short of a total ban on the practice of assisted sui-
cide, the trial court concluded that the statute was unconstitu-
tional "precisely because it is not narromMy tailored to address
only the situations the State fears will take place.n Final
Judgment at 18.

As your anmici wll show, and the conprehensive report your
amici file as supplenental authority supports:* 1) if assisted
self-nmurder is a constitutionally protected right, it is never-
thel ess overridden by conpelling State interests, and 2) if such
a right is recognized only for & sub-class of persons -- namely,
persons with termnal disabilities such-as plaintiff Hall and
your anmici patients -- selectively overriding an otherwise uni-
formy applicable crimnal statute, it would violate the equal
protection rights of such sub-class of persons and would so
deval ue the constitutional status of such persons and their
rights that abuse and harm is certain to occur and neaningful

regul ation would be inpossible.

‘New York State Task Force on Life and the Law, Wen Death
I's Sought: Assisted Suicide and Euthanasia in the Medical Context
(May 1994) (hereinafter "When Death is Sought").
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ARGUVENT

This appeal addresses the constitutionality-of Florida's
uniformy applicable ban against assisted self-nurder, Fla. Stat.
§ 782.08,° as applied to the circunstances of the plaintiffs: a
person with a termnal condition who seeks a fatal dose of drugs
and the physician who prescribes them

Under these circunstances, the trial court held that the
statute operates unconstitutionally in violation of the federal
and state equal protection clauses.' Final Judgment at 10-11.

In addition, the trial court held that a "competent, term -
nally ill adult"™ has a constitution& right under the Privacy
Anendnment of the Florida Constitution "to decide to termnate his
suffering and determne the time and manner of his death",
including the right to obtain "a lethal dosage of nedication.11
Final Judgment at 23-24.

The other amici already advance the conpelling argunents
that the privacy clause nmay not be reasonably construed to
protect a right to assisted self-nmurder. This brief wll assume

for the purpose of argunment that there is -a privacy interest and

_ *nEvery person deliberately assisting another in the comms-
sion of self-murder shall be guilty 'of nmanslaughter . . . n

‘The U.S. Suprene Court is currently reviewng tw federal
assisted suicide cases in which the Equal Protection and Due
Process Causes of the US. Constitutionare inplicated, and its
judgment will be dispositive of these federal Issues. @eagll
v. Vacco, 80 F.3d 716 (2d Cr. 1996), cert. granted sub nom

Vacco v. Quill, s. ct. __ (US oct.1l 1996) (No.. 95-1858);
Conpassion in Dying v. Washington, cert. granted sub nom \Wash-_
ington v. @ ucksberq, S. ct. (US Cct. 1, 1996) (No. 96—

110).  Thus, your amici urge this Court to delay reaching the
federal constitutional issues in this -appeal until the US. _
Supreme Court renders its decision in ducksberg and Quill. This
brief wll address only the state |law issues railsed.

-8




argue that: 1) the State's interests are nevertheless conpelling
and overriding, 2) that § 782.08 is the least restrictive neans
of protecting those interests, and 3) that any proposed linmta-
tion on the interest would be constitutionally inpermssible.

IF A RIGAT TO ASSI STED SELF-MJRDER |S CONSTITUTIONALLY
PROTECTED, WHETHER THE TRIAL COURT FAILED TO CONSI DER

ALL OF THE STATE'S COWPETI NG | NTERESTS AND THEIR
COVPELLI NG NATURE.'

Al though the trial court characterized its holding "as
applied", in dicta, it inplicitly indicated that Florida's
statutory proscription of assisted self-nmurder is unconstitution-
al in all of its applications:

[Tlhe State's strong and particularly concerned opposition
to suicide . . . . , the religious, noral, ethical, and
legal grounds . . . , as well as the fear that abuses may
arise. These concerns, which are acknowledged as legitinate
and of extreme inportance do not outweigh the Right of
Privacy and Equal Protection.

Final Judgment at 19 (enphasis added). Thus, the lower court
inplicitly posited that once it is determned that a right is
protected under the Privacy or the Equal Protection provisions,
the State's interests must necessarily fail to override the right
in any circunstance where the right mght be exercised. I't thus
concluded that the State may only regulate the practice of
assisted self-murder:
The State, however, has the authority and responsibility to
adopt regulations which safeguard against potential abuses.
These safeguards are necessary, but should not unreasonably
infringe upon the individual's rights of privacy and equal
protection of the law
Final Judgment at 19.

The trial court's analysis fails to appreciate that the

recognition of a constitutional right is not dispositive -- nor




preenpt ive -- of a balancing of interests. Proper constitutional
anal ysis does not foreclose the possibility that the-state's
interests may be so' conpelling, and neaningful regulation to
protect those interests so inpossible, that nothing short of a
total ban is nevertheless constitutionally permssible. O, in
the trial court's terns,.if this new right is sinply an extension
of an already recognized right to hasten death, then proper
constitutional analysis would consider the entirety of the
state's intrusion on that right and-determ ne whether the pro-
scription on the assisted self-nurder method is narrowy tailored
to achieve conpelling interests;

Al though failing to identify all of the relevant conpelling
State interests at issue, the trial court nevertheless character-
izing those it identified as "strong", "particularly concerned'!,
tlegitimate" and "of extreme inportance". It thus inplicitly
conceded their conpelling nature.

In addition, because the trial court failed to directly
address the foundational issue in this case -- e, Whether
there is a constitutional privacy interest in assisted gelf-
nurder by lethal prescription -- it necessarily failed to identi-
fy the State's other conpelling interests inplicated. The trial
court's analysis thus beagins by assuming its conclusions:

Florida courts have held that an individual's right to
control the time and manner of his or her own death requires
a balancing of the patient's privacy interests against the
state's interests in the preservation of |ife, the-preven-
tion of suicide, the protection of innocent third parties,
and the maintenance of the ethical integrity of the nedical
prof essi on.

Final Judgnent at 14 & d. Having just recited the, litany of

cases holding that Florida's Privacy Anmendnent protects a right

10




"to choose or refuse nmedical treatnment” and "to control [one's]
own nedical care", the court sinply superinposes on these cases a
"right to control the tinme and manner of his or her own death,™
thereby avoiding having to address all of-the |egal-issues
inplicit in arriving at such conclusion. At the same tine, it
assunmes two additional conclusions from which a right to assisted
self-nurder logically follows and against which the State's
conpeting interests nust necessarily fail: 1) that assisted self-
murder nerely concerns the right to control the time and nanner
of one's death, a right already recognized and bal anced in favor
of the individual, and 2) that because assisted self-nmurder and
treatment refusal concern the same privacy right, then the

bal ancing test applicable in the treatnent refusal context
applies to assisted self-nurder.

Your other amci ably argue the error in characterizing
treatment refusal precedents as finding a "right to control the
time and manner of one's death®" and in equating assisted suicide
with treatnment refusal. Thus, your amci here simply-add that,
having never addressed a proposed right-to commt assisted
suicide, the State should not be- hamstrung by a-pre-set catalog
of its supposed interests. The relevant State interests at
i ssue, also include, but are not limted to:

* its interest in protecting life,

its interest in preventing homcide,

its interest in maintaining-the rules. of law that recognize
consent is no defense to homcide and actuarial status of

the victimdoes not mtigate the crineg,

its interest in drug enforcenent,

its interest in protecting suicidal persons (as distin-
guished from its separate interest-in preventing suicide),
Its interest in supporting life-affirmng options regarding
end-of-life care, including inprovenents in pain managenment
techni ques and nedicines and hospice,

*

* %
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* its interest in protecti n% patients against harnful nedical
conduct and in preventing h-arnful: medical conduct, especial-
ly with regard to vulnerable patients,

* its interest in protecting patients against undue influence
and psychol ogi cal pressure to consent to their own deaths,

* its interest in protecting inconpetent patients from mscon-
duct by third party decisionnekers,

* its interest in protecting persons with disabilities from
di scrimnation,

* its interest in protecting the poor and minorities from

exploitation concerning access to quality nedical care and
from cost-containment interests of public and private health

i nsurers,
% its interest in regulating the practice of medicine and in
!'lelven“ ng a nedical |icense from becomng a license to
L
* its interest in maintaining high ethical standards within
the medical profession and preventing abuses,
* its interest in preventing euthanasia, nmercy-killing, and

assi sted suicide.

See, e.q., Conpassion in Dying v. Wishinaton. 49 ¥.3d at 592-93.

A VWHETHER THE TRI AL COURT SHOULD- HAVE APPLI ED THE
SAME ANALYSIS THIS COURT APPLIED 1IN JONES v, STATE
BECAUSE THE NATURE AND DEGREE OF THE HARM OF AS-

S| STED SELF-MURDER OUTWEIGHS THE INTERESTS OF THE
| NDI VI DUAL.

This Court upheld the constitutionality of Florida’s unqual=-

ified prohibition against sexual activity with mnors despite

numerous privacy interests inplicated. Jones wv. State, 640 So.
2d 1084 (Fla. 1994).

Sinilar to the case at hand, the perpetrators of the crime

asserted their victims privacy interests in-participating in the
proscribed activity, arguing that their ‘victims were not harned

or exploited by it and did not want the protections of the State:
The victins desired the personal relationships they entered into
with the perpetrators, they consented to the activity, they were
psychol ogi cal |y mature despite their chronological age, and they

were already unchaste.

This Court wisely responded:
12




[Tlhe Florida legislature has established an unquestionably
strong policy interest in protecting mnors from harnful
sexual conduct . . . . "any type-of sexual conduct-involving
a child constitutes an intrusion upon the rights of that
child, whether or not the child consents . . .[$]ociety has
a conpelling interest in intervening to stop such mscon-
duct."” . . . W are of the opinion that sexual activity

with a child opens the door to sexual exploitation, physi cal
harm and sonetimes psychological damage, regardless of the

child's maturity or lack of chastity. . . . However, neither

the level of intimacy nor the degree of harmare relevant

[in these circunstances]. The statutory protection offerred

by [the statute] assures that, to the extent the |law can

prevent such activity, mnors wll not be sexually harned.

" . . . [T]he state unquestionably has a very conpelling

interest in preventing such conduct.” The State has the

rerogative to safeguard its citizens . . . from potential
arm when such harm outweighs the interests of the individu-
al. . . .The rights of privacy that have been granted to
mnors do not vitiate the legislature's efforts-and authori-
ty to protect minors from conduct of others.
Jones, 640 So. 2d at 1085~1087 (citations omtted) (enphasis
added) .

Like its prohibition against sexual activity with a mnor,
Florida's statutory ban against assisted suicide is unqualified.
This was a considered and deliberate legislative policy decision
of long-standing in Florida, and it-.is also one of w de accep-
tance, evidenced by the fact all of Florida' s sister states
uniformy, wth few exceptions, prohibit the practice in unquali-
fied terms and none currently recognizes the practice as l-egal.
One need not |ook beyond the plain |anguage of- the statute to
discern the obvious legislative intent: to prohibit the practice
of assisted suicide with respect to every assistor, every victim
and every nethod. Consequently, the harm to be avoided is not
amenable to qualification or exception, nor is the penalty for

causing the harm subject to mtigation.

As in Jones, then, giving due regard to the nature and

degree of the harm prohibited, this Court's balancing of the
13




State and privacy interests at issue here nust apply the same

fundanental rules of criminal law that the relationship between
the perpetrator and the victimis irrelevant, that the victinms

consent is irrelevant, that the victims mental conpetency/ matu-
rity is irrelevant, that the victim’s ‘physical condition is

irrel evant.

Thus, like the justifications for the State's conpelling
interest in preventing sexual activity with mnors, the State's
conpelling interests are such that the State may legitinately
maintain an unqualified prohibition against assisted self-nurder,
because "the harm outweighs the interests of the individual."

See Jones, 640 So. 2d at 1086, citing Giffin v, State 396 So.
2d 152 (Fla. 1981).

B. WHETHER THE STATE S | NTERESTS |IN PROHIBITING AS-

SI STED SELF- MURDER MAY BE QUALIFIED ON THE BASI S
OF AN INVIDIOUS ASSESSMENT OF THE VICTTM’S QUALITY
OF LIFE

The US. Suprenme Court has held that "A state may properly
decline to make judgnents about the 'quality' of life...and may
sinmply assert an unqualified interest in the preservation of
human life." Cuzan v. Director, M. Dep’t _of Health, 497 U S
261, 282 (1990).

This Court, however, appears to have adopted for Florida a
sliding scale rule for neasuring the strength of the. state’s
interest in the treatment refusal context. John F. Kennedy v.

Bludworth, 452 So. 2d 921, 924 (Fla..1984) ("[T]he state’s

interest against termnation of extraordinary artificial life

support weakens and the individual’s right to privacy increases

as the bodily invasion becomes greater and the prognosis dims.")
14




What is critical to note, however, is that this rule neasures the
state's interest in requiring that patients subject thenmselves to

a bodily invasion of forced administration of treatment.' There

is no analogous bodily invasion ——.constituting the intrusion on
privacy rights in the treatnent refusal context -- at issue in
the assisted self-nurder context. It would be absurd to suggest
that the State is seeking to "imposen life on suicidal persons --
they sinmply continue living untrammeled-by State intrusion on
their bodily integrity. In any event,.this Court has only
established application of this sliding scale rule to state
actions seeking bodily invasions, ie , forced administration of
unwanted treatment. Thus, the lower court erred by assuming such
sliding scale rule also applied in-the assisted suicide context.

Moreover, such a sliding scale rule is wholly inappropriate
in the assisted suicide context because it would necessarily re-
quire an invidious assessnent of the value of the person's very
life and necessarily enploy lethal disability-based discrim—

By inputing to the Florida Constitution a sliding-scale
standard for evaluating the worth of persons to the State, the
trial court mscharacterizes Florida treatment refusal caselaw
precedent as weighing the benefits and burdens of lfe itself
rather than of treatment, and it uses Florida's equal protection
clause as an instrunent of wunlawful discrimnation,.

Such an incredible construction of the Florida Constitution
transforms it from a shieldthat-recognizes the substantive worth

of the life of each person into a sword that actually threatens

the lives of those who fail to pass some quality-of-life test.
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The Framers of the Florida Constitution, who wote that n"lifen
may not be deprived wi thout due.process, _could not have intended
such a result. Nor could the Framers have intended to require
that the State treat persons unequally on the basis of their
physi cal condition.

Clearly, application of a sliding scale rule for evaluating
the worth of a person's life to the State is a lethal form of
invidious discrimnation and an anathema to the Florida Constitu-

tion.

C. VHETHER THE STATE' S UNQUALI FI ED PROCHI BI TI ON
" AGAI NST ASSI STED SELF-MJURDER |S CONSI STENT W TH
THE PSYCHOLOG CAL FACTS OF SUl Cl DE.

Any "choice" for suicide, regardless of the person's condi-
tion, mght very well be conpromsed by a treatable depression,
rendering the choice the product of nental or enotional illness
rather than a voluntary, competent decision.® [Indeed, this
prospect provides the rationale for Florida’s civil conm tnent
law, Fla. Stat, § 394.451 et Seq. under which suicidal persons
are presuned to be suffering-from a mental or enotional illness
that requires intervention, assessnent, and-treatment. 8ee Wen
Death is Sought at 9.

However, recognition of a constitutional right to assisted

suicide would necessarily abolish this presunption. The State

could no nore presune that a person seeking assisted suicide has

A "choice" for assisted suicide mght also be-conprom sed
by other factors -- e.q., loss of insurance or lack of financial
resources to pay for continued treatment or care; psychol ogical
pressure arising fromtheir own feelings that they. are a burden
to others; and psychological pressure from others that they are
burdens or that tKey lack sufficient quality of life.
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a nental or enotional illness than it could presunme that a wonan
seeking an abortion or any person refusing [Iife-sustaining
treatment is nentally or enotionally' ill because they seek to
exercise the right.

Because they propose to exercise a constitutional right, the
State could not subject them to evaluation, treatnent, civil com
mtment, or any other form of intervention to prevent suicide
without first denonstrating a conpelling -justification. AS a
consequence, many suicidal persons wth undiagnosed mental or
enotional illnesses would die from preventable suicide.

There is no sub-group of suicidal persons that are c¢lini-
cally distinguishable from other suicidal persons. For exanple,
wWth respect to suicidal persons with termnal conditions:
"[L]ike other suicidal individuals, patients who desire an early
death during a termnal illness are usually suffering from a

treatable mental illness, moSt commonly a depressive condition."

Herbert Hendin & Gerald Kl erman, _Phvsician-Assisted Suicide: The

Dangers _of Legalization, 150 Am J. Psychiatry 143, 143 (1993);

Tia Powell & Donald B. Kornfeld, On Promoting Rational Treatnent,
Not Rational Suicide, 4 J. din. Ethics 334, 334 (1993). Thus,

abolishing the presunption of nental or enptional illness for any

sub-group of suicidal persons, such as those with termnal condi-
tions, would thus be inconsistent wth psychol ogical fact.
It is undisputed that the State has a strong interest in

preventing suicide. Addinagton_v. Texas, 441 U S 418, 427 (1979)

("The state has a legitimate interest-under its parens patriae

powers in providing care to its citizens who...pose some danger

to thenselves." | As the Arizona Supreme Court observed, "{I]t
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would be illogical indeed to suggest that the state’s interest in
preventing suicide nagically disappears only when an individual
becomes terminally ill and conpletes certain paperwork."

Rasnussen v. Fleming. 741 P.2d at- 674, 685 (Ariz. 1987). -The

U.S. Supreme Court has observed that the State's interest in
suicide prevention prevails even-against clains based on the
First Amendnent's protection of-free exercise of religion.
Revnolds v. United States, 98 U.S. 145, 166 (1878); Late Corpo-

ration of the Church of Jesus_Christ of Latter-Dav_Saintsv.
United States, 136 U.S. 1, 49-50 (1890).

Moreover, when persons expressly declare their suicidal

intent, the state's interest in the protection of l|ife has been

held to be overriding. See Donaldson, 4 Cal. Rptr. 2d at 63

(state's interest in preventing suicide "overrides any interest
[that person with termnal condition] possesses in ending his
life"); In re Caulk, 480 a.2d 9-3, -97 (NH 1384) (in view of

"specific intent of causing.... death...,- the-state's interest in
preserving life and preventing suicide dominates"); Ln re Von
Holden, 87 A.D.2d 66, 450 N.Y.S.2d 623, 625-26 (1982) (and the
cases there cited) ("It is self-evident that the right to privacy
does not include the right to commt suicide... To. characterize a
person's self-destructive acts as entitled to that Constitutional
protection would be ludicrous... The preservation of life has a
high social value in our culture and suicide.is deemed a 'grave
public wong' .... [Tlhe case law of our-sister states indicates

the universality of t hat princi @ué-Sge Sinaletarv v.
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Costello, 665 So. 2d 1099 (Fla. 4th DCA 1996); however, this

hol ding has been strongly criticized."
Moreover, it is a psychological axiom that suicidal persons

are always anbivalent about their plans to commt suicide:

Studies . . . show how anbivalence exists right until the
fatal act. . . . [However,] there is a commonly held fallacy
that all suicidal behavior is notivated by a desire for

sel f-destruction. In fact, the exact opposite is often the

case. Many witers in the field have enphasized that the
underlying stc_hol oqi cal process in nost suici dal |nd_| Vi du-

bet ween the desire to live and the desire to die.

Suicide: The WII to Live vs. The WI| to Die 46, 58=59 (Norman
Linzer, ed., 1984) (enphasis added) (italics in original).
Florida's statutory ban against assisted suicide; its civil
commitnent law, and its practice and prograns regarding suicide
operate to protect, pronote, and encourage the will to live. By
subverting and abolishing the protections of these laws, however,
the legal judgment sought by plaintiffs would endorse their will
to die. No suicidal person deserves to be abandoned to their
suicidal inpulses, especially persons in the final stages of

life. They want, need, and have a right to the same protections

In his authoritative treatise, The Right to pie, Alan
Mei sel describes Singletary as a singular m stake:

[The Sinaletarv] holding is- a very sinplistic reading of
both the cases involving hunger strikes by prisoners and the

right-to-die cases. It reads the Florida constitutional
right of privacy out of context, it too sinply equates
feeding tubes wth treatnent,-- it too readily dismsses the

suicidal consequence of the prisoner's actions; [and] it
overl ooks the inportant differences between prison- ‘
er/patients . . . and prisoner/protestors. . , . 'The holding

is plainly inconsistent with the ngjority trend, and it
WouldI be surprising if the case were not overturned on
appeal .

| The Right to Die § 8.19, at 87 (2d ed.) (Supp. 1997).
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that are afforded to all other persons in Florida,- If the
plaintiffs prevail, then suicidal persons will be exposed to the
very dangers and harns that these Florida |aws and prograns were
intended to guard against.
At any given point in tinme one or another of the drives [the
drive to live and the drive to die] gains-ascendancy and we

tend to think that that is the dom nant wmotivational node of
the individual. . . . There is a zeitgeist in our country

. . which tends to ignore the crisis aspect as well as the
underlying anbival ence and the conplex nature of [suicidal]
behavi or. This zeitgeist has its roots in the denocratic
tradition of individual [liberty, . . . individual choice,
[and] the individual's right of self-determination.
ld. at 58-59. This is a serious error in the plaintiffs' argu-
ment. They would have this Court protect the drive to die in the
nane of "self-determination'despite the fact that-suicidal
persons have a concommitant and conpeting drive to live which
also reflects their "self-determination". As between these
conpeting drives, Florida -- like virtually every other state in
the nation -- has wisely, conpassionately, and justifiably chosen
to protect the drive to live.' Therefore, this Court should deny-
the relief plaintiffs seek, because it would result in protecting
only the drive to die of suicidal persons.

In sum the only appropriate response to talk of suicide --

whether in the present legal context or in one-on-one crisis
intervention -- is to assist the person in remenbering their own
strength to cope, not affirmng-their belief that their life is
not worth living. The very psychology of suicide, then, is
reflected-in and underscores the psychol ogical appropriateness of
the State's response to assisted suicide: banning-the practice

entirely.
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D. VWHETHER THE Cl RCUMSTANCES OF THIS CASE AVAO D THE
VERY DANGERS THE STATE FEARS; AND, |F NOT, WHETHER
THIS THEREBY DEMONSTRATES THE EXTREME RISK CREATED
BY RECOGNXTION OF A CONSTITUTIONALLY PROTECTED
RI GHT TO ASSI STED SELF-MURDER.

This case is not nerely one nman's fight for judicial approv-
al of a lethal option, it is an organized effort by the local
chapters of two nmjor national organizations to legalize assisted
sel f-murder throughout Florida and, thus, craft-the "best case"
scenerio.’

Neverthel ess, the facts of plaintiffs' carefully constructed
case thenselves denonstrate the nature and severity of the abuses
that will inevitably occur if assisted self-nurder is I|egalized.
| f abuses can occur even in this “pest case" scenerio, how can
the State possibly prevent the potential for abuse short of a
total ban on the practice? The following are some of those

abuses with respect to patient plaintiff, M. Hall:'

1. Dr. McIver assented to assisting the suicide of an individu-
al wth whom he had no established physician-patient rela-

7 (This] suit was orchestrated by the state chapter of
the Hem ock Society . . . wh-ich sought termnally ill
people in Florida to participate. The Henlock Society.
and the American Cvil Liberties Union are paying for
the case, which ACLU attorney Rivas is working for
-free,

Jay Croft, Doctor Fights for Assisted Suicide Law, Palm Beach
Post, Mar. 24, 1996, at 1, 20 A

*The record was not available prior to the filing this
brief. Therefore, references to evidence known to be included in
the record could only be identified b?; the nature, title, and/or
date of the docunent. Citations to the four versions of the
conplaint are as follows: (initial) Complaint ["C"] filed Feb.
16, 1996; Amended Conplaint [®*A.C."] filed March 18, 1997, Second
Amended Conplaint ["S.A.C."] filed June 21, 1996; Third Anended
Conplaint -(mr.A.c.m] filed Dec. 21, 1996.
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tionship pursuant only to letters fromand a telephone
conversation(s) wth such individual.

At the time the initial and amended complaint were filed,
Dr. Mlver had only "consulted" With the M. Hall by telephone
and, on that basis alone, had "concluded" that M. Hall had a
termnal condition and prognosis, that he-was "fully competent,
and that in Dr. McIver’s "professional judgment . . . it would be
nedically appropriate and ethical" to provide M. Hall wth
| ethal drugs for the purpose of assisting his self-nmurder. See
C at 9, ¢ 36, C at 8 g 29.° Significantly, the court below
observed that Dr. Mlver #"ig not M. Hall's primry or treating
physician." Final Judgment at 6, ¢ 8.
2. Dr. Mlver failed to conduct an independent exam nation and

evaluation of M. Hall and/or of hig nedical records before
he assented to assist M. Hall's self-nurder.

Both the initial conplaint and the amended conplaint state
only that Dr. Mlver "consulted" with M. Hall, and they provide
no indication that Dr. Mlver ever personally examned or evalu-
ated M. Hall or even reviewed M. Hall's nmedical records prior
to rendering his "professionai judgment"™ that assisting M. Hall
to kill hinself would be "medically appropriate and ethical." C

at 9, ¢ 36, see also AC at 10, ¢ 37 (conpare, A.C. at 10,

1l 38).

It is not even clear that such conversation(s) created a
|l egal |y cogni zabl e- physi ci an-patient relationship. .See Gallanza
v. Sands, 316 So. 2d 77 (Fla. DCA-1975) (triable issue of fact
exi sted whether physician-patient relationship is created where
physician never examned patient, did not diagnose her condition,
and did not have any contact with the patient, but had witten in
her chart and allowed his nane to be used for purpose-of her
emergency adm ssion).
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However, because Dr. MecIver brought no professional exper-
tise to bear in making that assessnent, the nere fact that he is
a physician does not transform a prejudicial assessment that "Mr.
Hall. is right -- he is better off- dead" into professional -judg-
ment that prescribing the fatal dose is "medically appropriate.”

Indeed, it is not until the third version of the Conplaint
that plaintiffs even allege that Dr. Mlver "examined" M. Hall.
S.AC. at 12, ¢ 53. However, this allegation is seemngly
contradicted by the allegation, in the sane document, that the

elements of the crime that have or will take place in Palm Beach

County include: the fact that "Dr. McIver’s practice is l|ocated

in Palm Beach County and he received _correspondence and telephone

calls [only] from Hall in Palm Beach County iLn which Hall sought

his assistance." S.AC at 13, ¢ 59(a) (enphasis added). (Dr.

Mclver lives and practices in Palm Beach County, and M. Hall
lives in Ctrus County). The final judgnent of the court below
explicitly states anong its findings that "Dr, Mclver is not M.
Hal|'s primary or treating physician' and merely states that Dr.
Mclver reviewed M. Hall's medical records, neking no reference
to any finding that Dr. Mlver conducted an-independent exam na-
tion of M. Hall. Final Judgnent at 6, ¢ 8.

3. There was no professional psychiatric examnation and evalu-

ation of M. Hall and/or of his nedical records to assess

consetencv prior to Dr. MclIver’s initial assent to assist
M. Hall's self-nurder.

Clearly, the plaintiffs' position is that the physician who
di spenses-the lethal drugs can make his/her own assessnent of the
patient's mental conpetency and-may do so on the basis of a

telephone conversation(s) and without consultation with the
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Patient's primary or treating physician or the patient's nedical
records.

Al though plaintiffs' third version of the Conplaint includes
the first mention that M. Hall's competency was assessed by a
psychiatrist (A C at 10, ¢ 38), their subsequent versions of-the
conpl ai ntpurposely onit nention of-this evaluation. The clear
inport of this omssion is that plaintiffs seek to establish that
no confirmation of nental conpetency or screening for depression
and/or nental illness is necessary beyond the assessment of the
physician who will prescribe the lethal drugs. Indeed, the
psychiatric evaluation of Mr. Hall was-clearly an afterthought,
and was conducted only after Dr. McIver -had already concluded
that assisting M. Hall to-conmt assisted self-nurder was
nedically and ethically appropriate: the initial- complaint was
filed on February 6, 1996; the psychiatrist's assessment of M.
Hal | was conducted on February 13; 199.6.
4. [Dx. Fireman" conducted an inadequate assessment of M. Hall's

conpetency and relied on the input of consultants with
obvious conflicts of interests.

The consulting psychiatrist who assessed plaintiff Hall's
competency, Dr. Alfred E Fireman, relied solely on a one-tine
interview of uncertain duration with M. Hall and conversations
with three other persons: M. Hall's spouse and two individuals =
= M. Lees and Ms. Gove. Dr. Fireman identifies. the latter two
individuals as affiliated wth the Hem ock Society; indeed, both
are or have been chapter chairpersons for their respective

Hem ock Society conmmunity groups, as identified in Hem ock

Society's national publication;, Tinelines, Nov. 1995 - Feb.

1996, at 13. Dr. Fireman's report fails to indicate whether
2 4




either one has an established relationship with M. Hall such
that their input would be valuable.

Wiile it is understandable why a psychiatrist mght rely on
the input of a client's spouse, it appears highly inappropriate
that he also relied on information provided by two individuals
with obvious conflicts of interests, insofar as they are affili-
ated with the Hemock Society. Hemock nenbers orchestrated this
case, provided and continue to provide financial backing for the
case, and -- obviously -- have a vested interest in the success
of 'the case, including a vested interest in-ensuring that Mr.
Hall| be found conpetent and unquestionably free of a treatable
depr essi on.

Furthernmore, Dr. Fireman neglected to review Mr. Hall's
medi cal and/or hospital records or to consult wth Mr. Hall's
primary and/or treating physician(s). Had br. Fireman consulted
t hese sources, he would have discovered, for example,thatMr.
Hal| has a pertinent nedical history of treatment £OT depression
in 1994.%

Dr. Fireman also failed to note that wmr. Hall. had no present
wish to die at the time of the assessment and +to recommend that

M. Hall's conpetency be assessed again at the time he requests a

°see Medical Record/Progress Notes of-Charles H Hall,

dated Jan. 6, 1994 (pgs. 00730-00731), Jan. 20, 1994 ﬁpg. 00729),
and Mar. 31, 1994 (pgs. 00725-00726). Perhaps M. Hall"s real
needs -- perhaps for |ess drastic options -such as counselling;
support group therapy;, anti-depressant-medication; inproved pain
managenent; as well as opportunities, to educate the public about
HV, to work to end discrimination against those with the dis-
ease, and to continue helping-inprove' the lives of others, etc. =
- perhaps these needs were not considered in the rush to provide
M. Hall lethal aid.
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| ethal prescription and perhaps 'again at the time he consunes the
prescription.

Lastly, Dr. Fireman makes no reconmendations that |ess
drastic options be considered or that further consultation(s) was
necessary, Wwhich is professionally irresponsible considering that
Dr. Fireman knew he was declaring M. Hall conpetent for the
purpose of killing hinmself. Dr.- Fireman's psychiatric assessnent
represents nothing more than a result-oriented. finding of
conpetency. Such a casual rubberstamping of a patient's conpe-
tency to request for assisted suicide denonstrates how even the a
nsafeguard" such as psychiatric assessment is rendered meaning-
| ess in practice.'

5. [x. McIver was a virtual stranger to M. Hall when he made

that-it was appropriate to -assist M. Hall's self-nmurder.

Both the plaintiffs and the lower court plainly contenplate
that a physician who is a conplete stranger to a patient my
neverthel ess make the determinations that the patient'is termnal
and conpetent and nay assist the patient's self-nurder,

There is no indication that M. Hall was- counselled about
other options: consultation with- a pain managenment specialist,
hospi ce, etc.

Lastly, Dr. McIver has publicly admtted that "he’s unsure
about [the] details of the actual procedure -of admnistering
death." Jay Croft, Doctor Fights for Assisted Suicide Law, Palm
Beach Post, Mar. 24, 1996, at 1, 20A

6. The competency assessnent(s) -- to-rule out, e.g4., -freatable

depression -- were nmade prematurely but used prospectively.




It is not surprising that M. Hall mght be determ ned
conpetent at the tinme of trial, because, as the court bel ow
concl uded, ®MrHall is not suicidal.® Final Judgnent at 7, g
12; see also Jay Croft, Doctor Fights for Assisted Suicide Law,
Pal m Beach Post, March 24, 1996 at 20A (referring to the unfin-
ished part of his personal honmenmade AIDS nenorial quilt -- a
space for the date of his death -- M. Hall is quoted as saying,
ny feel like if | finish it, nmy life is conplete. And I'm not
ready for that."). Indeed, the fact that M. Hall mght have
been conpetent at the time of trial is irrelevant. |f conmpetency
to kill one's self is even theoretically possible, the critical
time periods would be the times'at which; if and when, M. Hall
actually requests a fatal prescription and when M. Hall self-

admnisters the fatal prescription.

7. Physician prescription of a lethal dose of drugs wthout
consideration or anticipation of the potential for failure.

M. Hall is presently taking twenty-one (21) separate
medi cations.  Fireman letter of Feb. 19, -19.96 at 2; Final Judg-
ment at 5 ("numerous medications"); T.A C. at 12, q 47 ("large

number of nedications"). He is also taking "incremental doses of

nmorphine." Fireman letter of -Feb. 19, 1996 at 2 (enphasis
added). M. Hall is subject to seizures. T.AC at 12, g 44.
He has a cyst on his brain. T.AC at 12 g 45. He -also has
"sores in and about his nouth . . . [and] stomach pains." Final
Judgment at 5. In addition, other ordinary. factors also rele-
vant: the possibility of vonmiting, whether as a -result of drugs

consumed, stomach flu, prier intake of spoiled food, etc..
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Despite all of these vitally inport-ant factors each with the

potential of affecting Mr. Hall’s ability to properly ingest a
|l ethal dose of drugs, the trial court-nevertheless dismissed the
State's fears that M. Hall's assisted. suicide could go.awry.
Incredibly, wthout Dr. McIver ever disclosi ng the identity of
the lethal drug to be used of the safeguards he-mght enmploy to
prevent these fears from being realized, the trial court con-
cludes: pr. Mlver testified that the nethods-he proposes in M.
Hall's case would be effective, and the Court accepts his testi-
mony. " Final Judgment at 8.
[, |F ASSI STED SELF-MJURDER |S CONSTI TUTI ONALLY PROTECTED,
VWHETHER | TS EXERCI SE COULD BE LIMITED TO A SUB-CLASS OF
PERSONS W TH TERM NAL CONDI TI ONS, WHO ARE MENTALLY

COVPETENT, AND WHO COWM T THE FINAL FATAL ACT THEM
SELVES.

A VHEXHER ANY. LI M TAXI ON BASED ON THE CONDITION OR
THE STATUS OF THE suzcibeE VICTIM viOLATES FEDERAL
LAW AND THE FEDERAL AND SX- ATE CONSTI TUTI ONS.

1 EQUAL PROTECTI ON-

If a-constitutionally protected right to assisted self-
murder is recognized only for persons with termnal conditions,
then the amci patients and other simlarly situated persons wll
necessarily be denied equal protection of Florida's crimnal |aw
against assisted self-murder, Fla, Stat. § 782.08.. The deterrent
effect of this law would no longer exist to protect persons wth
termnal conditions, law enforcement officers and others who
woul d be able to interfere with an assisted suicide involving a
non-termnally ill victim wuld be restrained from interfering
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when a terminally ill victimis involved, and a constitutionally-
based defense of consent will be available to any person charged
with assisting the self-murder of any person with a term nal

condi ti on. Your amci patients and other simlarly situated
persons will thus be denied the same protection of Florida's
crimnal laws that are provided to all other persons -in Florida.

Moreover, as a necessary consequence of a judgnent in favor
of the plaintiffs, the amci patients and other simlarly situat-
ed persons wll be denied equal protection of other Iaws, includ-
I ng:

(1) Florida's civil conmtnent law, "The Baker act", Fla.
Stat. § 394.451 et seq. This law enbodies the presunption that
suicidal persons suffer from a nental and/or enotional distur-
bance requiring treatnent; it provides for suicide prevention and
i ntervention, psychological exam nation and--evaluation, and
treatment prograns providing conprehensive health, 'social,
educational, and rehabilitation services designed to reduce the
occurrence, severity, duration, and disabling aspects of suicidal
i deation. The Baker Act would no |onger provide the same protec-
tion for persons with ternminal conditions-, including your amici
patients, as it does for those-without' termnal conditions: A
person exercising a constitutional right cannot bhe presumed to be
mentally or emotionally ill for-proposing or attenpting to |,
exercise that right.

(2) The Florida homcide code, F-la. Stat., chap. 782,
including the police and prosecutorial enforcement and deterrent

effect of these laws. Plaintiffs do- not state the type of |ethal

drug at issue (whether oral or injected). Nor do plaintiffs
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clarify how patient plaintiffs intend to commt assisted self-
murder -- whether the lethal drugs wll be self-admnistered or. -
adnmini stered by another person (-physician or other(s)). Thus,
their clains inplicitly include assertion of a constitutional
right to homicide by consent.' As a result, your amci patients
and other simlarly situated persons wll |ose equal protection
of the homcide code, because a constitutionally-based defense of
consent wll be available to any person charged.with killing a
person with a ternminal condition-- a defense unavailable to
those who are charged with killing a person who does not have a
termnal condition.

(3) Florida's Drug Abuse and Prevention Act, Fla. Stat. §
893.01 et seq., including the police and prosecutorial enforce-
ment and deterrent effect of this law.. Plaintiffs' assertion of
a right to self-nurder by mlethal dose of drugs prescribed by
[their] doctor" includes the use of controlled substances. If
plaintiffs prevail, then the otherwi se uniform protections of
this law wll not apply to persons with termnal conditions
including your amci patients;

(4 Florida law regarding nedical malpractice, wongful
death, and related civil laws, that provide a deterrent effect
and civil remedy for actions arising from assisted self-murder.
No civil action could be taken for assisting in the exercise of a
constitutional right. Thus, the amci' patients and other sim-
larly situated persons would be 'denied equal proteotion afforded
all others in this regard. '-

(5 Florida's nedical professional disciplinary |aws that

provide a deterrent effect with respect to actions constituting
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assisting self-murder.. No disciplinary action could be taken
against a nedical professional for assisting in the exercise of a
constitutional right.

Clearly, the aniici patients and- other similarly situated
persons would be denied equal protection afforded ail others in
this regard if the. plaintiffs prevail. Therefore, the relief
that plaintiffs seek should be denied, because it would carve out
an exception to Florida law that would violate the equal protec-
tion guarantees of the Florida and U S. Constitutions; US.
Const. amend. X'V; Florida Const. art. ©, § 2 (Basic Rights

d ause).

2. THE BASI C RIGHTS CLAUSE OF THE FLORI DA
CONSTITUTION

The Basic Rights Cause of the-Florida Constitution guaran-
tees that "[n]o person shall be deprived of any right because of
. . . physical handicap.” Fla. Const. art. 1, § 2. A termnal
condition obviously constitutes a physical handicap. Thus,
persons with termnal conditions have a substantive right against
discrimnation based on their physical handicaps =-- a right
separate and distinct from and in addition to, their federal and
state constitutional rights to equal protection.

By concluding that the statutory prohibition does not apply
to persons munder the circunstances of [the patient plaintiff],"
the trial court's decision denies, on the basis of physical
handi cap, such class of persons equal protection of Florida's |aw

agai nst assisted suicide as well as other |aws that would be

implicated in such a crine --'including crimnal, civil and
adm nistrative.. In additiodmhey wll be denied, on the basis
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of physical handicap, their right to equal protection of these
|aws and their due process right to life protected- under the U S
and Florida Constitutions.

The Florida Privacy Clause may not be so construed to create
a discrimnatory exception to an otherwise uniformy applicable
law in a manner explicitly prohibited under another constitution-
al provision (i.e.. on the basis of-physical handicap). Courts
are obliged to interpret laws so, as to avoid constitutioné&

infirmty, See Communications Wrkers of Anmerica v. Beck, 487

U.S. 735, 762 (1988). It is self-evident that this obligation
has even greater force with regard to two constitutional provi-
sions that are rendered irreconcilable under a particular inter-
pretation of a statute. Such a.conflict cannot be resol ved by
recognizing that a latter provision overrules an earlier provi-

sion where they are in conflict.- Travlor v, State. 5.96 So. 2d

957, 963 (Fla. 1992) ("Every particular section of the Declara-
tion of Rights stands on an equal-footing with every other
section."). Thus, restricting a right to assisted self-nurder to
persons with termnal conditions is inpermssible pursuant to the
guarantees of the Basic Rights C ause.
3. THE AMVERI CANS WTH DISABILITIES ACT

A holding by this Court that persons with "termnal condi-
tions" may not, as a matter of constitutional [aw, be provided
equal protection of state assisted suicide bans would conflict
with Congressional policy forbidding discrimnation by public

entities on the basis of disability as expressed-through the

Arericans with Disabilities Act of 1990 (vapa"). ©Pub. L. No.




101-336, 104 Stat. 327 (codified at.42 US.C §§ 12101-12213 and
47 U.S.C. s 225, 611).

The ADA itself provides that people with disabilities are "a
discrete and insular mnority" who have "been faced with restric-
tions and linitations, subjected-to a history of purposeful
unequal treatment, and relegated to a position of political
power | essness". 42 U S.C. § 12101(a)(7). In enacting the ADA
"Congress considered disability classifications to be just as

serious and just as inpermssible as racial categorizations".

Tinothy M Cook, The Anericans with Disabilities Act: The Mve

to Integration, 64 Tenple L. Rev,. 393, 434 (1991); see also Any
Scott Lowndes, Note, The Anericans-with Disabilities-Act of 1990:

A Conaressional Mandate for Heightened Judicial Protection of

Di sabled Persons, 44 Fla. L. Rev. 417 (1992) (discrimnation on

the basis of disability constitutes Congressionally-mandated
"suspect classification"). Presumably, this Court would not
permit the State to legislate a race-based exclusion. to the
protection of assisted suicide b-ans ~ nmuch less contenplate
creating a constitutionally mandated, race-based exclusion-to
such bans. In light of the ADA, neither should it create an
exclusion based on the disability of a "terminal condition".
Under the ADA, a "disability" is any "physical or nental
I mpai rment that substantially limts one or nore of the ngjor
life activities of [an] individual." 42 U S C § 12102; see also
Interpretive GQuidelines on Title | of the ADA, 29 CF.R app.
§ 1630.2(j) (whether limtation is "substantial® is determined by
the inpairment's nature and degree, its expected or actual dura-
tion, and its pernanence or long-term impact). Plainly, any
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genuinely termnal condition thus qualifies as a "disability"

under the ADA. See In re Baby K, 832 F.Supp. 1022, 1028-1029

(E.D. Va. 1993), aff’d on other grounds. 16 F.3d 590 (4th Gr.

1994), rev. denied sub nom Baby Kv. M. H, US _ , 115 s.

G. 91 (1994) (denial of life-sustaining ventilator on the basis
of anencephalic disability violates ADA).

The ADA prohibits actions by or policies of public entities
that "exclude from participation in" or- "deny the benefits of"
any program service, or activity of the public entity or by
which persons are "subjected to-discrimnation by tiny such
entity." 42 U S.C § 12132 (1995). As public entities, the
States are thus obliged to afford the same treatment to suicidal
persons wth termnal disabilities as it does to others in its
laws. and prograns. A decision that woul d conpel t-he-State to
treat those with termnal conditions differently-under its |aws
and prograns intended to protect against or prevent suicide or
assisted suicide would thus run counter to the ADA

If assisted suicide were recognized as a right for conpetent
persons able to commt suicide by themselves, however,. then the
ADA would require that direct lethal means nust be permtted for
persons who, due to disabilities, are unable to kill thenselves.
O herwi se, persons whose disabilities render self-killing inpos-
sible would be m"exclud[ed] from participation in" and "den[ied]
the benefits ofn assisted suicide solely because of-disability.
In sum the ADA would require that homcide be allowed for
otherwi se qualified persons who, because of disability, are

unable to kill thensel ves.
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The ADA also provides that "[nlothing in this chapter shall
be construed to require an individual with a disability-to accept
an accommodation, aid, service, opportunity, or benefit which
such individual chooses not to accept." 42 U.8.C. § 12201(d)
(1995). Persons with termnal conditions would have no choice
but to accept inferior assisted suicide protection and prevention
services in a regine inspired by a holding that discounts the
state's interest in protection of their Ilives.

In any case, conflict with the ADA cannot be avoided by -
claimng that recognition of a right, for the termnally ill would
merely present them with a unique "choice" to decline the "bene-
fitst of state suicide prevention and protection policies that is
not accorded to others. It mght just as easily be clained that
a policy that allowed only menbers ¢f a-certain race to-waive
equal protection of state assisted. suicide bans and suicide
prevention prograns sinply offers to that-race the "benefit" or
"accommodation" of assisted self-killing. Such a race-based
exclusion-would plainly be rejected by this Court — just as it
should |ikew se reject the disability-based exclusion that
recognition of a constitutional right or liberty to assisted
suicide for the termnally ill would create....

The anti-discrimnation policy enbodi ed in the ADA would be
undermned by any constitutional rule that mandated-the State to
treat persons wth termnal conditionsdifferently than others in
assisted suicide and suicide prevention law and policy. A
decision recognizing such a rule would, in-effect, declare that

death is a "benefitn® for this class of persons with disabilities,

while it remains a harm for all others.- It would warrant the
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"most pernicious discrimnatory bias against the disabled that
one can imagine... in the name of the disabled's right to die."

Laurence H. Tribe, American Constitutional Law 1598-1599 (1988).

‘B. RECOGNI TION OF A -CONSTITUTIONAL RI GHT TO ASSI STED
SELF- MURDER THAT DERI VES FROM TREATMENT REFUSAL
PRECEDENTS MJST NECESSARILY EXTEND.TO | NCOVPETENT
PERSONS EI THER BY wAY OF ADVANCE DI RECTIVE OR BY
DECI SION OF A THIRD-PARTY DECISIONMAKER (|.E.
NONVOLUNTARY KILLING AND TO PERSONS wHO ARE NOT
TERM NALLY ILL. .

The lower court purports to restrict the-right to self-
murder by prescription to "the circunstances of this case,”
nanely, involving presently conpetent, consenting adults wth
terminal conditions who are immnently dying.}* Any such lim-
tation is illusory. Your amci have no need to resort to a
"slippery slope" argument concerning hypothetical contingencies
to denonstrate the dangerous scope of this newy-found right.

The lower court's reasoning and-the precedents on which it relies
dictates that any right to assisted-,self-nurder by -prescription

that is recognized for conpetent, consenting, inmnently-dying

terminally ill persons, must necessarily sanction nonvoluntary
killing of inconpetent persons =-"by consent of third party
deci si onmakers -- and persons who are not termmnally ill.

Uphe | ower court states that its holding is limted to
"these parties only", i.e., plaintiffs- Hall and Mlver and
"anyone Who is present or who assists M. Hall." Final Judgnent
at 23, 25 (enphasis added). However, 'the concept of equal
protection, upon which the lower court’s judgment relies in part,
applies only to the making of classifications, not-to the adjudi-
cation of individual situations. Nowak, Rotunda, and Young,
Handbook on Constitional Law 519 (West Publ., 3d .ed., 1986).
Consequently, wunless plaintiffs Hall and Mlver are a class unto
t hemsel ves, the lower court's holding actually affects all
persons who are simlarly situated -- in all legally relevant
ways -- to the parties. '
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In reasoning why recognition of a right to assisted self-
murder by prescription for conpetent, termnally ill adults
logically flows from treatment refusal precedent, the |ower court
relies alnost exclusively on cases involving-inconpetent or non-
termnal persons. See Final Judgnent at 13-14, 22-23, citing to
cases involving inconpetent persons: ‘In_re Browning, 568 So. 2d 4
(Fla. 1990); Corbett v. D’Allessandro, 487 So. 2d 368 (Fla. 2d
DCA 1986); In re Barry, 445 So. 2d 365 (Fla. 2d DCA 1984); -John
F. Kennedy Hosp., Inc. v. Bludworth, 452 So. 2d 92.1 (Fla. 1984);

and citing to cases involving persons who. did not have term nal
conditions: 1n re Dubreuil, 629 So. 2d 819 (Fla. 1993) (reason-

able probability of recovery); Public Health Trust of Dade County.
v. Wbns, 500 so. 2d 679 (Fla. 3d DCA 1987) (same); Sinaletarv_V.

Costello, 665 So. 2d at 1105 (same). Thus, -the |ower court

itself denonstrates that the treatnent refusal cases-involving

only conpetent, consenting, inmnently dying, termnally ill

persons cannot be distinquished from cases involving all other

persons for the purpose of restricting the new right to persons
conprising only the fornmer class.
The very definition of "termnal condition" under Florida

| aw includes inconpetent persons:

(a) A condition caused by injury., disease, or illness from which
there is no reasonable probability of recovery and which;
without treatnent, can be expected to cause death.

(b) A persistent vegetative state characterized-by a permanent
and irreversible condition of unconsciousness in which there
is:

(1) The absence of voluntary action or cognitive behavior
of any kind; and

(2) An inability to comunicate or interact purposefully
with the environnent.

37




Fla. Stat. § 765.101(15).

Moreover, the treatment refusal- caselaw, on which the'
decision below largely rests for-its legitinmcy, necessarily
requires that any right recognized under Florida’s privacy clause
be extended to such other persons; including minors and never-
conpetent persons, Who will be able to-be killed by consent of a
third party - soneone appointed by the-affected person, by a
court, or by operation of law. Moreover, constitutional immunity
woul d protect these third parties and any fatal-decisions” they
make just as readily as if the decision had been nade. by the
affected persons thenselves.

This Court has concluded that the right'to refuse treatnment
"shoul d not be Jlost" Wwhen a person's condition "prevents a

consci ous exercise of the choice". John F. Kennedy Memorial

Hospital, Inc. v. Bludworth, 452 so. 2d at 924. Thus in Flori-

da, "an inconpetent person has the same-right to refuse nedical
treatment as a conpetent person" because "our cases have recog-
nized no basis for drawing a constitutional |ine between the

protections afforded to conpetent persons and inconpetent per-

sons." In re Browning, 568 So. 2d 4, 12 . (Fla. 1990).

In addition, this Court has nandated the use of "substituted
judgnent” to effectuate an inconpetent person's interest in

refusing treatment. Bludworth, 452 So.2d at 926. The surrogate

may exercise substituted judgnent to wthdraw treatment “even
absent evidence of intention of. the irll.conpetent person" and,’
consequently, may do so on behalf of never-conpetent individuals,
such as infants. In re Barry, 445 So: 2d 365, 371 ("F-'la. 2d DCA
1984) .
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Moreover, this Court has held that "the right involved here
is one of self-determnation that cannot-be qualified by the

condition of the patient." In re' Browning, 568 So; 2d at 13.

Thus, the right is possessed even by a healthy individual with no

physical inpairnents. See Sinaletarv v. Costello, 665 So.2d 1099

(Fla. 4th pchA 1996). This Court has | eft open the question of
whet her such a right can be exercised on behalf of those m"who are
mental |y incapacitated but physically are in -good health" (ln re
Browni ng, 568 So.2d at 12 n. 10), but its overall refusal to
recogni ze any distinction between conpetent and inconpetent
persons leaves little doubt that surrogate refusals may be

rendered on behalf of these persons as‘'well. See In re T.W., 551

So. 2d 1186, 1193 (Fla. 1989) ("[Blased on the unambiguous.
| anguage of the anmendnent: The right of privacy extends to
‘[elvery natural born person.’").

Finally, this Court has declined to--linit the surrogate's
authority according to the type of treatment at issue. Seeing
"no reason to qualify [the right to nake treatnent choices] on

the basis of the denomnation of a nedical procedure-as major or

mnor, ordinary or extraordinary,- |ife-prolonging, l'i fe-maintain-
ing, life-sustaining or otherwise", it has held that such a right
"extends t0o all relevant decisions concerning one's health." |n

re Browning, 568 so.2d at 11 & n.6.

Inportantly, these decisions may be based on a "substituted
judgment” riddled with uninformed vagaries, idiosyncratic
subjectivities, and personal bias. Such factors-will more or
| ess dom nate according to just hownuch is objectively known or
can be adduced regarding the incorrpeterif person's wshes. - In
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many, if not nost, cases the treatment decision wll hinge on
little nore than the surrogate's notion that treatment no |onger
is nerited in light of the patient's quality of life. Thus,
surrogate decisions do not necessarily approxinmate the affected
person's inforned choice.

Thus, if assisted suicide is poured into the body of |aw
dealing with treatment refusals,. nonvoluntary euthanasia- wll re-
sult. Under equal protection guarantees, third-party
deci si onmakers wll be empowered_ﬁo sel ect assisted suicide as
just another "treatment option® -for their wards or principals,
regardl ess of condition.

Li kewi se, suicidal persons who are deenmed conpetent to
request assisted suicide but who are physically incapable of
adm nistering the fatal dose wll have-&equal protection right
to have the poison admnistered by another person or to a |ethal
i njection.

Still further, if the right to assisted suicide is truly a
right vto determine the timng and manner of one’s own death",
then other fatal-methods nust also be permitted.

Thus, if assisted suicide is recognized as a right anal ogous
to the right to refuse treatnent, then'any limtation on its
exercise based on the victinms conpetency, or nedical condition,
met hod of assistance, etc. is illusory.

V. CONCLUSI ON

Al'though the law clearly supports the State's position in

this case, your amci mnevertheless justifiably. fear that personal

synpathies mght lead- to an opposite result; Thus, your amci
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respectfully close with the wise advice of the 9th .Circuit’s

Justice Noonan (nodified for the purposes of this -case):

Conpassion . . . is "the nost inportant, perhaps the sol e
| aw of human existence." No one can read the accounts of
the sufferings of the deceased plaintiffs . . ., , or the

account{] of the sufferings of [M. Hall], without being
moved by them No one would inflict such sufferings on
another or want them inflicted on him [or her}self; and
since the horrors-recounted are those that could attend the
end of |ife anyone who reads of -them must be aware that they
could be attendant on his own death. . . . Conpassion is a
proper, desirable, even necessary conponent of judicial
character; but conpassion is not the nost inportant and
certainly not the sole |aw of human existence... 'Unrestrained
by other virtues . . . it leads to catastrophe,. ustice,
prudence, and fortitude are necessary too. Conpassi on
cannot be the conpass of a . . . judge. That conpass in-the
Constitution . . . . \ere . Lorall statute- conports with
that conpass, the validity of the statute must be upheld.

Commassion in Dving v. Washington, 49 F.3d at 594.. Based on the
foregoing, your anmici request that this Court deny the relief

sought by the plaintiffs in this mtter.
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