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I” 

Respondent, THE STATE OF FLORIDA, was the prosecution in the 

trial court and the appellee in the District Court of Appeal of 

Florida, Third District. Petitioner, MATTHEW CULLEN, was the 

defendant in the trial court and the appellant in the District 

Court of Appeal. The parties shall be referred to as they stood in 

the trial court. The symbols \ ‘R.” and ’T.“ will refer to the 

record on appeal and the transcript of proceedings 
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CASE AND FACTS 

The S t a t e  accepts the Statement of the Case and Facts 

contained in the initial brief of Petitioner, to the extent t h a t  it 

represents an accurate, non-argumentative synopsis of the course of 

the proceedings and evidence adduced below. 
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Q U E S T I W  PRESENTED 

WHETHER THE LOWER COURT ERRED IN AFFIRMING THE 
TRIAL COURT'S DENIAL OF THE DEFENDANT'S MOTION 
TO SUPPRESS, WHERE THE DEFENDANT ATTEMPTED TO 
INVOKE HIS FIFTH AMENDMENT RIGHT TO COUNSEL 
OUTSIDE THE CONTEXT OF CUSTODIAL 
INTERROGATION? [Restated.] 
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As this Court recently held, a defendant may not invoke his 

Fifth Amendment right to counsel outside the context of custodial 

interrogation. As such, this Court should affirm the lower court. 

4 



THE LOWER COURT WAS CORRECT IN AFFIRMING THE 
TRIAL COURT’S DENIAL OF THE MOTION TO 
SUPPRESS, WHERE THE DEFENDANT ATTEMPTED TO 
IWOKE HIS FIFTH AMENDMENT RIGHT TO COUNSEL 
OUTSIDE THE CONTEXT OF CUSTODIAL 
INTERROGATION. 

Sapp v. S t a t e ,  660 So. 2d 1146 (Fla. 1st DCA 1995) instead of S t a t e  

v .  Guthr ie ,  666 S o .  2d 562 (Fla. 2d DCA 1995). However, on March 

13, 1997, this Court approved Sapp and disapproved G u t h r i e .  S a p  

v. S t a t e ,  2 2  Fla. L. Weekly S115 (Fla. Mar. 17, 1997). The Court 

held that a defendant may not invoke his Fifth Amendment right to 

this Court should affirm t h e  lower court decision. 
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WHEREFORE, based on the preceding authorities and arguments, 

Respondent respectfully requests that the Court affirm the lower 

court's decision in this matter. 

Respectfully Submitted, 

ROBERT A .  BUTTERWORTH 
Attorney General 

Florida Bar Number 0012068 
Office of the Attorney General 
Department of Legal Affairs 
444 Brickell Ave., Suite 950 
Miami, Florida 3 3 1 3 1  
(305)  377-5441 
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